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PRiFAGE. 


In  the  preparation  of  this,  the  third  volume  of  our  serial, 
the  general  plan  as  established  in  the  preceding  volumes  has 
been  followed,  the  only  material  change  being  that  we  have 
used  in  this  volume  not  only  all  the  real  estate  cases  contained 
in  the  official  reports  issued  since  our  volume  two,  but  by  the  aid 
of  the  National  Reporter  System  we  have  worked  into  it  every 
real  estate  case  published  during  the  period  covered  by  it,  thus 
bringing  the  work  fully  up  to  date.  In  the  citation  of  those 
cases  not  yet  published  in  the  official  volumes  we  have  left 
blank  spaces  for  the  appropriate  references  to  the  volume  and 
page  of  the  official  reports.  As  these  references  become  fixed 
by  the  publication  of  the  official  reports  they  will  be  supplied 
to  our  subscribers  in  convenient  form  without  any  extra 
charge.  The  index  in  this  volume  contains  references  to  every 
legal  principle  contained  in  the  entire  series,  has  been  made 
with  the  most  scrupulous  care,  and  then  verified  by  a  compar- 
ison of  all  the  references  with  the  sections  cited. 

Again,  we  desire  to  make  public  acknowledgment  of  our 
gratitude  for  the  generous  patronage  and  the  multitude  of 
gratuitous  words  of  praise  which  others  have  seen  fit  to  bestow 
upon  this  publication.  In  return  for  these,  we  can  only  say 
that  no  exertion  shall  be  spared  to  make  each  volume  of  this 
series  an  indispensable  help  to  every  one  whose  professional 
duties  require  of  him  an  accurate  knowledge  of  modem  ad-* 
judications  upon  every  principle  embraced  in  this  most  im- 
portant branch  of  the  law.  Thh  Editors. 
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ABSTRACTERS. 


Rif^ht  of  abstracters  to  nse  public  records.    Lriability  of  officer 
g*  examination  of  records. 


ABUTTING  OWNERS. 

Rig'ht  of  adjacent  owner  todamag'es  where  street  is  taken  for 
other  public  ttses.  Vacation  of  street — Recovery  of  damages— Dis- 
tinction on  account  of  owner  not  abutting  on  street.  Limit  of 
abutter's  rig'ht  to  damages.  Ownership  of  the  fee.  Ri^ht  to  use 
street.  Lriability  of  municipality^for  change  of  grade  of  street  or 
highway.  Railroads  in  streets.  Street  railroads.  Shade  trees. 
Elevated  railroads. 

ACKNOWLEDGMENTS. 

Before  whom  taken.  Form,  sufficiency  and  conclusiveness  of 
certificate.     Proof  by  subscribing*  witness.    Miscellaneous  notes.. 

ADVERSE  POSSESSION. 

What*  constitutes.  What  is  not.  Adverse  possession  of  a 
burial  lot.  Color  of  title  defined.  Necessity  of  color  of  title  and 
what  constitutes.  Void  deed  as  color  of  title.  Instruments  insuf- 
ficient as  color  of  title.  Extent  of  possession.  Interruptions. 
Tacking.  Adverse  possession  as  between  vendor  and  vendee;  be- 
tween mortf^agor  and  mortgag-ee;  bet ween^  tenant  and  cotenants. 
Possession  of  donee  under  parol  gift.  Occupancy  under  express 
trust.  Adverse  possession  as  respects  boundaries.  Construction  of 
statutes.  Public  rights.  Sale  of  land  held  by  adverse  possession. 
Title  by  adverse  possession.     Miscellaneous  notes. 

ALIENS. 

Ownership  of  land.    Non-resident  aliens. 

BONA  FIDE  PURCHASER. 

As  to  who  are  bona  fide  purchasers.  As  to  who  are  not  bona 
fide  purchasers.    Notice.     Purging  equities.     Miscellaneous  notes. 

BOUNDARIES. 

Agreements  fixing.  Acquiescence  in  boundary  lines.  Monu- 
ments control  courses  and  distances.  Highways  as  boundaries. 
Streams  as  bound ^ies.  Meander  lines  on  shore  of  navigable  and 
non-navigable  waters.  Proceedings  to  establish  boundaries.  Ap- 
portionment of  excess  in  proceedings  to  establish  boundaries.  Mis- 
cellaneous notes. 
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CEMETERIES. 

Lregislative  and  corporate  control  of  cemeteries.  Construction 
of  statutes  and  miscellaneous  notes. 

CHARITABI^E  USES. 

Validity  of  devise  for  charity.  Perpetuation  and  control  of 
trusts.  Diversion  of  trust  estates  for  charity.  Church  controversies. 
Construction  of  statutes. 

COMMUNITY  REAL  ESTATE. 

Origin  and  history.  Definition.  What  is  community  property 
and  what  is  not.  Conveyances.  Presumptions.  Husband's  rig-hts. 
Wife's  rights.  Dissolution  of  the  community.  Creditors*  rights. 
Compilation  of  the  statute  and  case  law  of  the  several  states  and 
territories  in  which  this  estate  prevails. 

CONTRACTS. 

Construction  of  contracts.  As  to  what  is  a  completed  contract. 
Time  as  the  essence  of  the  contract.  Public  policy.  Effect  of 
fraud.  Fraudulent  representations.  Ratification  of  voidaole  con- 
tracts. Rescission.  Return  of  consideration  in  order  to  rescission. 
Actions  for  deceit — Damages.  Construction  of  statutes— Overrul- 
ing of  former  decision — Effect  of  upon  real  contracts.  Mistakes. 
Miscellaneous  notes. 

CONVEYANCES. 

Restrictions  upon  alienation.  Assignments  for  creditors.  Mis- 
cellaneous notes. 

CORPORATIONS. 

Power  to  own  real  estate.  Deeds  and  mortgages  by.  Powers 
and  liabilities  of  municipal  corporations.  Suit  to  set  aside  a  trans- 
action which  is  a  fraud  upon  stockholders.     Miscellaneous  notes. 

COVENANTS. 

Covenants  of  warranty.  What  constitutes  eviction,  and  when 
necessary.  Breach  of  covenant  —  After-acquired  title  as  a  de- 
fense. Covenants  against  incumbrances.  Covenants  running  with 
the  land.  As  to  what  will  constitute  a  breach  of  covenant.  Action 
for  breach  of  covenant — Defenses — Measure  of  damages.  Miscellan- 
eous notes. 

CROPS  AND  EMBLEMENTS. 

Emblements  —  Fructtis  industriales  and  fructus  naturales. 
Title  to  crops  upon  sale  of  real  estate.  Foreclosure  of  mortgage — 
Ownership  of  crops.     Miscellaneous  notes. 

CURTESY  AND  DOWER. 

Nature  of  the  right  of  dower.  Estate  of  husband  necessary  to 
wife's  dower.  Right  of  dower  in  partnership  real  estate.  Assign- 
ment of  dower.  Action  for  dower — Practice.  Loss  of  dower.  Cur- 
tesy of  husband.     Construction  of  statutes.     Miscellaneous  notes. 

DANGEROUS  PREMISES. 

Liability  of  landlord.  Liability  of  owner  to  licensee  or  stranger. 
Liability  of  municipalities.     Dangerous  and  defective  bridges. 
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DEDICATION. 

As  to  what  is  and  what  is  not  a  dedication.  Acceptance.  Im- 
plied dedication  of  hig-hway.  Dedication  by  plats.  Revocation  of 
offer  to  dedicate.     Miscellaneous  notes. 

DEEDS. 

As  to  what  constitutes  a  conveyance.  Grantof  and  grantee — 
Variance  in  names.  As  to  whether  an  instrument  is  a  deed  or  a 
wilL  Construction  of  deeds.  Use  of  the  word  heirs.  Lrimitations 
upon  the  estate  g^ranted.  Recitals.  Delivery.  Delivery  to  third 
X>ersons.  Presumption  of  delivery  from  recording.  Delivery  in 
escrow.  Acceptance.  Quit  claim  deeds.  Alterations  in  deeds. 
Reservations  and  exceptions.  Setting*  aside  deeds  for  fraud  and 
undue  influence.  Assig-nability  of  the  equitable  right  to  have  a 
deed  cancelled  for  fraud  or  duress.  Failure  of  consideration — Vol- 
untary settlements.  Undue  influence.  Wife's  deed  procured  by 
threats  of  husband.  Unsoundness  of  mind.  Fiduciary  relations. 
Constructive  fraud  defined.  Surrender  and  cancellation  of  deeds. 
Restrictions  as  to  the  use  of  the  property  conveyed.  Form  of  deeds 
— ^Amendments  and  changes  made  in  the  statutes  of  the  several 
states  and  territories  since  the  compilations  on  this  subject  con- 
tained in  Ballards'  Annual,  Vol.  1,  ^  57-106;  Vol.  2,  i^  133-147. 

DEFINITIONS. 

Definitions  of  the  following*  terms :  '*  Born  alive  ;**  **  Contigu- 
ous;" "Estate  taU;"  "Executed;"  "  Farming  neighborhood;" 
"Good  faith ; "  "Incumbrance  ; "  **  I^eg-al  representatives  ; '»  ♦*  Mis- 
take of  fact ; "  "  Mistake  of  law ;  •'  "  New  roof  ;  "  "  Owner;  "  "  Pur- 
chase;" "Purchaser  for  a  valuable  consideration;"  "Tenement- 
house  ;  "  "Vacant  and  unoccupied  land."  As  to  what  is  real  estate. 
As  to  when  money  will  be  treated  as  real  estate. 

DESCENT. 

Adopted  children.  Per  stirpes  or  per  capita«  Descent  to  hus- 
band or  wife — Statutes  construed.  Bastards.  Advancements. 
Widow's  quarantine.  Escheated  estates.  .  Rig'hts  of  creditors  as 
against  heirs.  Miscellaneous  notes — Statutes  construed.  Patent 
ambiguity  defined,  and  admissibility  of  parol  evidence  to  explain. 
General  principles.  As  to  when  particular  controls  general  descrip- 
tion. Identification — Parol  evidence.  Reference  to  other  instru- 
ments. Sufficient  descriptions.  Insufficient  descriptions.  Con- 
struction of  descriptions.    More  or  less — Deficiency — Fraud. 

EASEMENTS. 

Definitions — Appurtenant  and  in  gross.  Creation  of  ease- 
ments. Creation  by  prescription.  Grant  of  easement  by  implica- 
tion. Way  of  necessity.  Private  ways.  I^ateral  support — Exca- 
vations for  buildings — Party  wall.  I^ight  and  air.  Extinguish- 
ment or  abandonment  of  easement. 

EJECTMENT. 

Ejectment  of  railroad  in  possession  under  a  parol  license.  As 
to  when  the  action  will  lie  against  a  railroad  company  discussed. 
As  to  when  ejectment  may  be  maintained.  Title  necessary  to  sup- 
port the  action.  Parties  to  the  action.  Sufficiency  of  the  com- 
plaint.    Proof  required  of  plaintiff.     Defenses.     General  denial. 
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Equitable  defenses.  Outstandisg*  title — Common  source  of  title. 
Inconsistent  defenses.  Recovery  of  damag^es.  Judgement  in  eject- 
ment. Writ  of  entry.  Ejectment  by  cotenants.  Miscellaneous 
notes.  -  Construction  of  statutes. 

EMINENT  DOMAIN. 

Rig'ht  of  eminent  domain — Greneral  principles.  Purposes  for 
which  land  may  be  condemned.  As  to  what  amounts  to  a  taking^. 
Rigfhts  of  abutting^  owners  with  respect  to  structures  in  street  or 
chang'e  of  g-rade  thereof.  Title  acquired  by  condemnation — ^Use  of 
the  fee.  Additional  burden  imposed  after  appropriation.  Con- 
demnation of  property  which  has  been  once  appropriated.  Incon- 
sistent public  use — Presumption  of  leg'islative  intent.  As  to  when 
compensation  must  be  first  paid.  Mortgaged  property.  Measure 
of  damages.  Pleading,  parties  and  practice.  Notice  of  condemna- 
tion proceedings.  Right  to  trial  by  jury.  Deposit  of  damag'es  or 
giving  bond  therefor.  Dismissal  oi  proceedings.  Recovery  of 
dexKMits  upon  dismissal  of  proceedings.  Miscellaneous  notes.  Con- 
struction of  statutes. 

EQUITY. 

Equitable  relief  from  written  instruments  and  forfeitures. 
Relief  from  mistakes.  As  to  when  the  right  of  subrogation  will 
be  enforced  or  denied.  The  doctrine  of  relation.  Equitable  prin- 
ciples— Miscellaneous  notes. 

ESTATES. 


(i 


The  rule  in  Shelley's  case  applied.  As  to  when  the  word 
issue  "  is  a  word  of  purchase.  Estates  tail — Conting-ent  remain- 
ders— Indiana  statutes  construed.  Estates  in  fee  simple.  Estates 
tail.  Life  estates.  Estates  in  f uturo.  Estate  of  lessee  of  a  stall 
in  a  market  place.  Vesting  of  estates.  Conditions  subsequent. 
Validity  of  condition.  Breach  of  condition  subsequent.  Perpetui- 
ties. Merger.  Remainders.  Vested  and  contingent  remainders — 
General  principles.     Miscellaneous  notes, 

ESTOPPEL. 

Estoppel  by  deed.  Estoppel  to  assert  an  after-acquired  title. 
Recitals  in  deeds.  Estoppel  in  pais.  Standing*  by.  Estoppel  by 
receipt  of  benefits.  Mistakes  acquiesced  in.  Reliance  necessary. 
As  to  when  the  public  may  be  estopped.  Estoppel — Privies  in 
estate.  Title  by  estoppel — Married  woman's  conveyance  of  her 
husband's  land — Acquiescence  of  husband.  Estoppel  to  deny  title. 
Caution  in  applying  the  doctrine  of  estoppel.  Pleading  and  prac- 
tice in  reference  to  estoppels.    Miscellaneous  notes. 

EXECUTION  SALES. 

As  to  what  interest  may  be  sold  on  execution.  Issue,  levy  and 
return  of  execution.  Manner,  time  and  place  of  sale.  Sale  in  par- 
cels or  in  solido.  Sheriff's  deed.  Title,  rights  and  liabilities  of 
purchaser.     Setting*  aside  execution  sales.    Miscellaneous  notes. 

EXECUTORS  AND  ADMINISTRATORS. 

Powers  of  executors  and  administrators.  Sales  to  pay  debts. 
Practice— Statutory  construction.  Validity  of  sales— Setting  aside. 
Miscellaneous  notes.    Construction  of  statutes. 
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FENCERS. 
Partition  fences.    Fencing-  railroads.    Farm  crossin^fs. 

FIXTURES. 

As  to  wbat  is  a  fixture.  Fixtures  as  between  landlord  and 
tenant;  inortg^a^r  and  mortgagee.  Removal  of  buildings  as  fixtures. 

FORCIBI^E  ENTRY  AND  DETAINER. 

As  to  when  the  action  may  be  maintained.  Practice.  Mis- 
cellaneous notes.     Construction  of  statutes. 

FRAUDUI.ENT  CONVEYANCES. 

Rig-hts  of  non-resident  debtor  with  respect  to  setting  aside 
fraudulent  conveyances.  Setting-  aside — Exhausting^  leg-al  reme- 
dies. As  to  what  will  be  treated  as  a  fraudulent  conveyance. 
Badg-es  of  fraud.  Presumptions  of  fraud.  Deeds  intended  as 
mortgag-es — Constructive  fraud-^Intent  and  insolvency  of  debtor. 
Voluntary  conveyances.  Preference  of  creditors.  Marriag-e  set- 
tlements and  family  dealing's.  Transactions  between  husband  and 
wife.  Force  and  effect  of  a  fraudulent  conveyance  as  between  the 
parties.  Exempted  property.  As  to  who  are  creditors.  Rights  of 
subsequent  creditors.  Setting*  aside  fraudulent  conveyances — 
Parties,  pleading*  and  practice.  Proof  in  actions  to  set  aside.  Bona 
fide  purchasers.  Liability  of  fraudulent  grantee.  Miscellaneous 
notes. 

GUARDIANS. 

Authority  and  power  as  affectiag*  land.  Guardian's  sale. 
Guardian's  purchase  at  his  own  sale.    Miscellaneous  notes. 

HOMESTEAD. 

Homestead  entries  of  public  lands — Exemption  from  sale.  Ex- 
emption of  partnership  property.  As  to  the  right  of  exemption — 
When  and  how  asserted.  Who  may  claim  a  homestead.  In  what 
lands  a  homestead  may  be  claimed  and  what  may  be  included.  Dec- 

'  laration  of  homestead.    Exemption  of  homestead  from  debts.    Ex- 

emption from  mechanic's  lien.  Statutory  amounts  of  exemption. 
Business  homestead.  lyoss,  abandonment  or  waiver  of  homestead. 
Conveyance  and  incumbrance  of  homestead.  Necessity  of  joint 
conveyance  of  husband  and  wife.  Conveyance  of  homestead  from 
husband  to  wife.    Rights  of  surviving  husband,  wife  and  children. 

I  Probate  homestead.    Construction  of  homestead  statutes.    Miscel- 

!  laneous  notes. 

I  HUSBAND  AND  WIFE. 

Marriag'e  settlements.  Deed  by  husband  direct  to  wife.  Con- 
veyance by  wife  to  husband.  Deed  to  husband  and  wife — ^Joint  ten- 
ancies. Estates  by  entireties.  Inchoate  interests.  Wife's  right  in 
partnership  property.  Contracts  and  suits  between  husband  and 
wife.  Effect  of  divorce  on  real  property  rights.  Miscellaneous 
notes. 

IMPROVEMENTS. 

Occupying  claimants.    Tenants.     Miscellaneous  notes. 
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INFANTS  AND  INSANE  PERSONS. 

Deeds  of — Void  or  voidable — ^Ratification.  Disaffirmance.  Re- 
turn of  consideration  upon  disaffirmance.  Practice  in  suits  affect- 
ing- lands  of  infants  and  insane  persons.     Miscellaneous  notes. 

INSURANCE. 

Insurable  interest — Chang-e  of  title.  Occupancy  or  vacancy  of 
premises.     Miscellaneous  notes. 

JUDICIAL  SALES. 

Effect  of  fraud  and  irregularities.  Inadequacy  of  price.  No- 
tice— Appraisement — Manner  of  sale.  Caveat  emptor — ^Relief  of 
purchasers.     Confirmation  of  judicial  sales.     Miscellaneous  notes. 

LANDLORD  AND  TENANT. 

As  to  when  the  relation  exists.  Holding*  over.  Notice  to  quit. 
Estoppel  to  deny  title.  Forfeiture  and  disclaimer.  Landlord's 
lien.  Title  to  crops  raised  on  the  shares.  Failure  of  landlord  to  de- 
liver possession  to  the  tenant  upon  execution  of  the  lease — Dam- 
ages. Surrender.  Eviction  of  tenant  by  destruction  of  premises  or 
failure  to  repair.    Rents.    Repairs.    Miscellaneous  notes. 

LEASES. 

Construction  of  leases.  Renewal  of  lease.  Destruction  of 
premises.     Miscellaneous  notes. 

LICENSE. 

Miscellaneous  notes. 

LIENS. 

Power  of  legislature  to  create  liens  and  fix  their  priority.  As 
to  what  may  be  declared  a  tax  in  order  to  give  it  a  lien— Seed-grain 
statute  of  North  Dakota  held  unconstitutional.  Judgment  liens — 
Estates  to  which  they  attach — Beginning  and  duration — Satisfac- 
tion. Equitable  liens.  Lis  pendens.  Lien  of  legacies.  Priority 
of  liens.  Priorities  as  between  lien-holders  and  purchasers;  mort- 
gagees and  mechanics.     Miscellaneous  notes. 

MARRIED  WOMEN. 

Conveyance  by  married  women — Estoppel  as  to  after-acquired 
title.  Contracts,  conveyances  and  covenants  of  married  women. 
Contracts  of  suretyship.  Estoppels  applied  to  married  women. 
Equities  of  married  women  as  creditors  of  the  husband.  Miscella- 
neous notes.  Separate  real  estate — Amendments  and  changes  made 
in  the  statutes  of  the  several  states  and  territories  since  the  com- 
pilation on  this  subject  in  Ballards*  Annual,  Vol.  2,  §§  381-428. 

MECHANICS'    LIENS. 

Origin  of  the  lien — Estate  to  which  it  attaches.  Kind  of  labor 
or  material  for  which  the  lien  may  be  claimed.  Vendor  and  ven- 
dee. Priority  of  the  lien.  Public  buildings.  Joint  lien  on  several 
lots  or  buildings.  Loss  or  waiver  of  lien.  Sub-contractors  and 
material-men.      Filing  of    lien  statement.      Lien  statement — De- 
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Bcription  of  the  premises — Effect  of  inaccuracies.  Enforcement  of 
lien — Parties — ^Pleading*  and  practice.  Miscellaneous  notes.  Con- 
struction of  statutes. 

MINES. 

Lrocation  and  relocation.  CouTeyance  of  one  stratum — ^Im- 
plied  reservations.  Construction  of  mining'  leases.  Natural  g-as 
wells.     Miscellaneous  notes. 

MORTGAGES. 

Formal  requisites — Execution.  Title  and  right  to  possession. 
Rights  of  mortg^ag-ee  in  possession  as  purchaser  at  a  defective  fore- 
closure sale.  After-acquired  property.  Mortgagees  to  secure 
future  advances.  Deeds  construed  as  mortgages.  Assumption 
of  mortg'ag'es.  Assignment  of  mortgag'es.  Priorities  as  be- 
tween mortg'a^es.  Priority  of  purchase-money  mortga||e.  Pay- 
ment, release  and  satisfaction.  Satisfaction — Purchase  by  mort- 
g^agee.  Strict  foreclosure.  Foreclosure  by  suit — Parties,  pleading 
and  practice.  Defenses  to  foreclose  proceedings.  Junior  mortga- 
gecs — Foreclosure  of  prior  mortgage — ^Redem|ition  and  subrogation. 
Sales  upon  foreclosures  by  suit.  Bkiuitable  supervision  over  fore- 
closure sales.  Power  of  sale.  Foreclosure  by  advertisement — Sale 
under  deed  of  trust.  Sale  under  a  power — Construction  of  statutes. 
Rights  of  junior  incumbrancers  upon  sale  under  power.  Install- 
ment mortgages.    Miscellaneous  notes. 

NOTICE. 

Knowledge  sufficient  to  put  one  upon  inquiry.  Records  as  no- 
tice. Records — Defective  names.  Service  by  publication.  Miscel- 
laneous notes. 

NUISANCE. 

As  to  what  constitutes  a  nuisance.  Structures  erected  under  a 
license.  Overhanging  branches  of  trees— Obstruction  of  streams. 
Liability  of  landlord  for  nuisance  caused  by  tenant.  Parties,  plead- 
ing and  practice.  Continuing  nuisance — Successive  actions.  Mis- 
cellaneous notes. 

PARTITION. 

Agreements  in  restraint  of  partition.  As  to  who  may  have 
partition.  Parol  partition.  Parties,  pleading  and  practice.  Equi- 
table practice — Pleadings — Commissioner's  rejport.  Owelty.  Sale 
for  the  purpose  of  division.  Trial  of  title.  Implied  warranty  of 
title.    Miscellaneous  notes. 

PARTNERSHIP  REAIr  ESTATE. 

As  to  what  constitutes  partnership  real  estate.  Miscellaneous 
notes. 

PARTY  WALLS. 

Contracts  in  respect  to.  Miscellaneous  notes.  Construction  of 
statutes. 

PLATS  AND  SURVEYS. 

Original  field  notes  and  plats.  Conflicts  between  surveya 
Miscellaneous  notes. 
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POSSESSION. 

Possession  of  grantor  as  notice  of  a  defeasance.  Possession  as 
evidence  of  title. 

POWER  OF  ATTORNEY. 

Miscellaneoas  notes. 

PUBLIC  I^ANDS. 

School  lands.  Swamp  lands.  Mining  lands.  Town-site  lands. 
Grants  to  railroads.  Pre-emption — Homestead.  Priorities— Eiqui- 
table  principles.  Patents.  Cancellation  of  patent  for  fraud.  Grants 
of  public  lands — Riparian  rights.  Construction  of  local  statutes. 
Miscellaneous  notes. 

QUIETING  TITLE. 

Construction  of  Colorado  Code — Pleading  required  of  defend- 
ant. Parties,  pleading  and  practice.  Construction  of  statutes.  As 
to  when  the  action  may  be  maintained.  As  to  what  is  a  cloud  upon 
title.     Trespass  to  try  title. 

REAL  ACTIONS. 

Jurisdiction — As  to  when  title  is  involved.  Equitable  and 
legal  jurisdiction.  Jurisdiction — Land  within  or  without  the  forum. 
Law  of  place.  Miscellaneous  notes  on  jurisdiction.  Demand  and 
tender.  Former  adjudication — As  to  when  conclusive.  Former  ad- 
judication— Extent  to  which  title  ia  involved.  As  to  when  an  in- 
junction will  lie.  Receivers.  Parties  to  actions.  Pleading.  Prac- 
tice— Miscellaneous  notes.  New  trial  as  of  right.  Evidence — Dec- 
larations. Proof  of  title.  Presumptions.  Parol  evidence  in  real 
actions.  Evidence — Admissibility  of  opinions.  Documentary  evi- 
dence— Miscellaneous  notes.  Judgments — Conclusiveness  upon 
title.  Attacking  judgments  on  the  ground  of  fraud.  Appeals — As 
to  when  appeals  lie.     Restitution  upon  reversal  of  judgment. 

REAL  ESTATE  AGENT. 

Authority,  of  agent.  Right  to  recover  commission.  Double 
commission.     Sale  by  owner.     Defenses  to  actions  for  commissions. 

RECORDS  AND  RECORDING. 

Constitutionality  of  statute  requiring  certificate  that  taxes  are 
paid.  As  to  what  is  recording.  Unrecorded  deeds.  Lost  deeds. 
Records  as  notice — Indexes.  Priority  of  title  or  interests.  Miscel- 
laneous notes.  Construction  of  statutes.  Time  for  recording — 
Amendments  and  changes  made  in  the  statutes  of  the  several  states 
and  territories  since  the  compilation  on  this  subject  in  Ballards' 
Annual,  Vol.  2,  §§  563-611. 

REDEMPTION. 

As  to  the  right  to  redeem.  Rights  of  several  successive  lien- 
holders.  Construction  of  statutes.  Procedure.  Extension  of  time 
for  redemption.     Miscellaneous  notes. 

REFORMATION. 

As  to  what  mistakes  will  be  reformed.  Parties,  pleading  and 
practice.   Proof  of  mistake.    Deeds  of  trust — Equitable  supervision. 
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RESUI^TING  TRUSTS. 

As  to  the  creation  of  resnlting'  trusts.  Constructive  or  invol- 
untary trusts.  Fraud  and  bad  faith.  Payment  of  purchase  money. 
Statutes  applied  and  construed— Creditors'  rififhts.  Proof — Parol 
evidence — Sufficiency. 

RIGHT  OF  WAY. 

Nature  of  the  estate  in — Uses  to  which  it  may  be  put.  Grants 
of.  Damages — Rig-ht  to— Measure  of.  Damag^es — ^As  to  what  may 
be  included  in  estimating.  As  to  when  benefits  may  be  considered. 
Parties  and  pleading.  Practice.  Statutes  construed.  Crossing  of 
one  railroad  by  another.  Same — Measure  of  damages.  Crossing- 
streets,  highways,  and  private  ways.  Abandonment — Forfeiture — 
Reversion.     Miscellaneous  notes. 

RIPARIAN  OWNERS. 

Use  of  water  and  banks  of  stream.  Deposits — Ice — Oysters 
and  Phosphates.  Pollution  and  diversion  ox  water.  Accretion 
and  alluvion.  Avulsion — Sudden  change  of  channel.  As  to  what 
constitutes  navigable  waters.  Riparian  owner's  rights  in  re- 
spect to  land  under  water.  Riparian  rights  in  respect  to  lakes  or 
other  still  waters.  Division  of  shallow  water  rights  between  adjoin- 
ing riparian  owners.  Reclaiming  submerged  lands— Establishment 
of  dock  lines.  Separation  of  shore  land  from  water  rights  and 
rights  to  land  under  water — Canal  bed.    Miscellaneous  notes. 

SPECIFIC  PERFORMANCE. 

As  to  the  right  of  specific  performance — Equitable  principles. 
Requisites  of  the  contract.  Mutuality  of  the  contract.  Demand 
and  tender.  Practice — Chancery  powers  of  the  court.  Proof.  Mar- 
ried women.     Miscellaneous  notes. 

STATUTE  OF  FRAUDS. 

As  to  what  contracts  are  within  the  statute.  Contracts  not 
within  the  statute.  Sufficiency  of  memoranda.  Parol  sales  or  gifts. 
Parol  leases.  Rights  of  devisee  in  possession  under  parol  license 
during  the  life  of  the  testator.  Part  performance.  Part  perform- 
ance— ^Personal  services.     Miscellaneous  notes. 

STATUTE  OF  LIMITATIONS. 

As  to  when  the  statute  begins  to  run.  As  to  when  the  statute 
applies.  Trusts.  Time  within  which  actions  should  be  brought. 
Laches — ^The  rule  in  equity  proceedings.  Miscellaneous  notes. 
Construction  of  statutes. 

SURFACE  WATER. 

Upper  and  lower  owner — Servitude.  Upper  and  lower  owner — 
Improvements  by.  Municipalities.  Sewers — Discharge  upon  farm 
lands. 

TAXES  AND  TAX  TITLES. 

Exemption — Land  for  which  patent  has  not  issued.  Exemp* 
tion  of  real  estate  from  taxation — General  principles  and  construc- 
tion of  statutes.  Lien  of  firm  taxes  on  land  of  partner.  Priority  of 
tax  lien.     Recovery  of  illegal  taxes.     Tax  sale — Notice,  time,  place 


16  SYNOPSIS    OF    CONTENTS. 


and  manner  of  making.  Rig'hts  and  liabilities  of  purchaser  at  tax 
sale.  Setting-  aside  tax  sales — Construction  of  statutes.  Redemp- 
tion from  tax  sales.  Tax  deeds — Construction  of  statutes.  Con- 
clusiveness of  tax  deed  as  evidence  of  title.  Judicial  proceedings 
to  collect  taxes  or  enforce  tax  titles.  Statute  of  limitations.  Mis- 
cellaneous notes.     Construction  of  statutes. 

TENANTS  IN  COMMON. 

Conveyance  by  one  cotenant.  Trust  relation — Buying  in  titles, 
&c.     Ouster — Rents.     Miscellaneous  notes. 

TREES. 

Title  to  trees  growing  upon  boundary  line.  Injunction  to  pre- 
vent injury  to  trees. 

TRESPASS. 

As  to  what  constitutes  trespass.  Who  may  maintain  the  action. 
Starting  fires — Liability  for  damages.  Measures  of  damages  for 
trespass.     Pleading  and  practice.     Miscellaneous  notes. 

TRUSTS. 

As  to  the  creation  of  express  trusts.  Parol  proof  of  express 
trusts.  Powers  and  duties  of  trustees.  Devises  made  to  avoid 
creditors  of  beneficiary.  Tracing  trust  funds.  Trustees  dealing 
with  trust  estate.  Sale  of  realty  by  trustee.  Termination  of  trusts 
— Reversion.    Miscellaneous  notes.     Statutes  construed. 

VENDOR  AND  VENDEE. 

Land  contracts — General  principles.  Forfeiture  of  land  con- 
tracts. Rescission  of  land  contracts.  Breach  of  land  contracts — 
Measure  of  damages.  Title — Good  and  marketable  title — Doubtful 
title.  Recovery  of  purchase  money  by  vendee — Vendee's  lien.  De- 
fenses to  actions  for  purchase  money.  Miscellaneous  notes  on  pur- 
chase money.  Vendor's  lien.  Priority  and  assignment  of  vendor's 
lien.  Loss  or  waiver  of  vendor's  lien.  Parties,  pleading  and  prac- 
tice in  actions  to  enforce  vendor's  lien . 

WASTE. 
Miscellaneous  notes. 

WATERS  AND  WATERCOURSES. 

As  to  what  constitutes  a  watercourse.  High  water  mark  de- 
fined. Navigable  streams.  Mills  and  mill  dams.  As  to  the  owner- 
ship of  water.  Diversion  of  flowing  waters.  Subterranean  waters. 
Miscellaneous  notes. 

WILLS. 

Agreements  to  devise  real  estate.  Description  of  devisee. 
Powers  given  by  devises.  Devises  in  lieu  of  dower — Widow's  elec- 
tion. Election — Estoppel  by  acceptance.  Construction  of  wills. 
Construction  of  wills — Meaning  of  survivor  or  survivors.  Use  of  the 
words  '*  children,"  **  heirs,"  and  *  "issue."  Devise  of  fee — ^Limitation 
of  remainder  thereon.     Miscellaneous  notes. 
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ABSTRAGTSRS, 


EPITOME  OF  CASES.  / 


.•  •, 


Sec.  1.  Right  of  abstracters  to  use  puclsc*  rjscords. 
An  abstracter  has  the  right  to  examine  the  records  m  tiiebffic^of 
the  register  of  deeds  and  to  make  therefrom  such  memoracdij^ 
may  be  necessary  in  the  preparation  of  a  set  of  abstract  books, 
but  it  is  held  that  such  right  must  be  exercised  under  reason- 
able regulations.  It  does  not  permit  the  public  officer  to  be 
**•  unduly  annoyed  by  a  large  force  or  by  work  at  unreasonable 
hours  or  by  the  monopoly  of  furniture,  office  room  or  records 
to  the  exclusion  of  other  persons  or  with  his  right  to  prescribe 
a  reasonable  use  of  the  same.  It  does  require,  however,  that 
he  recognize  "  the  abstracter  *'  as  one  of  the  public  and  accord 
to  him  reasonable  privileges  for  the  accomplishment  of  his  pur- 
pose." Bay  V.  Button,  Register  of  Deeds,  96  Mich.  600  (56 
N.  W.  Rep.  8).  Citing,  Burton  v.  Truite,  78  Mich.  868  (M 
N.  W.  282)  ;  Id.,  80  Mich.  218  (45  N.  W.  Rep.  88).  For  a 
contrary  decision,  see,  2  Ballards'  Annual,  §  1. 

Sec.  2.  Liability  of  officer  making  examination  of 
records.  In  a  well  considered  case,  the  authorities  are 
reviewed  and  it  is  held  that  it  is  no  part  of  the  official  duty  of 
a  clerk  of  the  district  court  to  make  searches  of  the  records  in 
his  office  for  judgments,  liens,  or  suits  pending,  affecting  the 
title  to  real  property,  and  certify  to  the  result  of  such  search; 
and  where  a  clerk  of  the  district  court,  who  is  neither  a  lawyer 
nor  engaged  in  the  business  of  making  abstracts,  signs  a  certifi- 
cate appended  to  an  abstract  of  the  title  to  certain  real  estate, 
as  follows:  "I  further  certify  that  there  are  no  judgments, 
mechanics'  liens,  or  foreign  executions  on  file  or  of  record  in 
this  county,  or  any  attachments  or  other  suits  pending  in  said 
county,  against  said  within-described  lands,  nor  against  any 
of  the  grantors  or  grantees  herein,  nor  against  any  other  per- 
son through  whom  title  herein  is  derived,  except D.  M. 


§  2-8  ABUTTING    OWNERS.  18 

* 

Fergusoh,  Clerk  District  Court,  Miaipi  .Co.,  Kansas.  Dated 
this  8th  day  of  April,  1885.  (Segilj'*^and  receives  therefor 
25  cents,  which  is  the  fee  allowTei  «"by  law  for  the  certificate 
alone,  it  will  not  be  presume/iti-in  the  absence  of  evidence, 
that  such  clerk  agreed  to^  tnkke*a  careful  search,  and  correctly 
certify  as  to  the  condjti}cm"of  the  title  to  such  land,  but  the 
burden  of  shown\^  ab  express  agreement  to  do  so  rests  on  the 
plaintiff ;  an4'tuc)i  clerk  will  not  be  held  liable  for  any  mere 
errors  of  iuidgtiftent,  or  want  of  skill,  in  determining  the  legal 
effect  of.  a  sUit  pending  in  the  court  of  which  he  is  clerk.  A 
pjiity-rclying  on  the  certificate  of  such  clerk,  in  the  absence  of 
sill;h" agreement,  must  himself  bear  whatever  loss  ensues  from 
want  of  skill  or  honest  errors  of  judgment  on  the  part  of  such 
clerk.  Mallory  v.  Ferguson^  50  Kan.  685  (32  Pac.  Rep.  410). 
The  statute  of  limitations  commences  to  run  against  the  right 
to  sue  an  abstract  maker  for  errors  from  the  time  the  abstract 
is  furnished,  and  not  from  the  time  the  damage  occurs.  Rus- 
sell £  Co,  V.  Polk  Co.  Abst.  Co.,  87  la.  288  (54  N.  W. 
Rep.  212). 


ABUTTING  OWNBRS. 


BUHL  V.  FORT  ST.  UNION  DEPOT  CO. 

(98  Mich.  5%.) 

Taking  street  for  other  public  use— Right  of  adjacent 
owner  to  compensation  for  Injury  to  property— Statutory 

construction.  Under  a  statute  which  g-ives  a  union  depot  cor- 
poration power,  with  consent  of  the  municipal  authorities,  to  occupy 
and  close  highways  and  streets  within  the  depot  grounds  upon  pay- 
ment of  damag'es  which  may  accrue  to  parties  entitled  thereto,  it  is 
held  that  the  adjacent  property  owner,  whose  lot  does  not  abut 
upon  the  portion  of  street  vacated,  cannot  recover  damag'es  occa- 
sioned by  his  property  being  rendered  less  accessible. 

Montgomery,  J. 

Sec.  3.  Statement  of  the  case — Statutory  provisions. 
The  common  council  of  the  city  of  Detroit  vacated  that  por- 
tion of  Fourth  street  in  said  city  extending  from  Congress 
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street  to  Fort  street.     The  defendant  thereupon  occupied  the 
vacated  portion  of  the  street  for   depot  purposes,  which  of 
course  resulted  in   closing   the   street   to   public   travel.     The 
action  was  had  under  authority  of  Act  No.  94  of  the  Laws  of 
1891,    amendatory   to   the    "  Union    Depot    Act,"  so  called. 
The  amendatory  section  of   1891  provides  that  *'  any  corpora- 
tion organized  under  this  act,  shall  have  power,  with  the  con-. 
sent  of  the  commojn  council  of  any  city,  or  the  village  board 
of  any  village,  in  which  the  station  and  depot  grounds  of  s^uch 
company  are  located,  to  occupy  and  close  any  highway,  street 
or  alley  within  the  limits  of  its  station  and  depot  grounds,  but 
such  company  shall  pay  to  the   parties  entitled  to  the  same, 
any  and  all  damages  that  may  accrue  to  them  in  consequence 
of  the  closing  of  any  such  highway,  street  or  alley;  and  such 
damages  may  be  recovered  in  an  action  on  the  case  in  an}! 
court  of  competent  jurisdiction."     The  plaintiff  is  the  ownei 
of  a  brick  block  fronting  Fourth  street  and  extending  from 
Lamed  street  to  Congress.     He  brings  this  suit  to  recover 
damages  resulting  to  his   property  from    the  closing   up   of 
Fourth  street  between  Congress  and  Fort.     The  portion  of 
the  street  beyond  Congress  is  made  less  accessible  from  plain, 
tiff's  property,  it  being  made  necessary  to  make  a  detour  to 
Third  street  instead  of  passing  directly  through  what  was  for- 
merly a  part  of  Fourth.     It  cannot  be  doubted  that  there  haf 
been  some  resulting  disadvantage  occasioned  by  the  closing  of 
that  portion  of  the  street.     The  question  presented  is,  is  tha 
resulting  inconvenience  damnum  absque  injuria^  or  should 
the  damages  actually  resulting  to  the  property  be  held  recover, 
able?     It  is  contended,  on  the  one  hand,  that  such  inconven^ 
ience  as  the  plaintiff  suffers  is  of  like  character  to  that  which 
any  member  of  the  community  submits  to,  differing  only  in 
degree.     On  the  other  hand,  it  is  broadly  claimed  that  under 
the  statute  in  question  any  person  who  is  actually  damaged  by 
the  closing  of  the  street  is  entitled  to  recover  his  damages,  and 
the  fact  that  it  is  difficult  to  draw  the  line  showing  when  de- 
preciation of  property  will  end  does  not  militate  against  the 
right,  or  present  any  greater  obstacle  than  is  often  presented 
in  other  classes  of  cases,  and  that  the  question  can  safely  be 
left  to  the  good  sense  of  the  court  and  the  jury. 
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Sec.  4.  Taking  a  street  for  other  public  use — Right 
to  compensation — ^Authorities  collated.  Under  the  right 
of  eminent  domain,  where  there  is  no  other  limitation  of  the 
power  than  such  as  is  contained  in  our  constitution,  which 
provides  that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation,  it  is  conceded  that  it  is  competent 
for  the  legislature  to  provide  for  a  public  improvement  which 
may  work  an  incidental  damage  to  property  without  provid- 
ing compensation  for  property  not  actually  taken.  SeeC//y  of 
Pontiac  v.  Carter^  82  Mich,  164 ;  Hinchman  v.  Detroit ^  9  Mich. 
103 ;  People  v.  Ingham  Sufrs^  20  Mich  95.  And  the  distinct 
question  of  whether  the  discontinuance  of  a  public  street,  or  its 
appropriation  to  other  purposes  than  that  of  a  highway,  con- 
stitutes a  taking  of  the  property  of  the  users  generally  (other 
than  abutting  owners)  has  been  distinctly  ruled  in  the  nega- 
tive by  many  of  the  American  courts.  See  ATcGc^s  Appeal^ 
114  Pa.  St.  477  (8  Atl.  Rep.  287);  Smith  v.  Boston,  7  Cush. 
254;  Paul  v.  Carver,  24  Pa.  St.  207  (64  Am.  Dec.  649)  ; 
Fearing  v.  Irwin^  55  N.  Y.  486 ;  Hatch  v.  Railroad  Co. ,  25 
Vt.  49;  Dill.  Mun.  Corp.  (4th  Ed.)  §  666.  But  it  is  con- 
tended  that  the  statute  in  question  is  more  nearly  analogous  to 
those  constitutional  provisions,  which  exist  in  some  of  the 
states,  that  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation,  and  it  is  urged  that  where 
these  provisions  exist,  in  some  of  the  states  at  least,  a  doctrine 
has  been  held  which  sustains  the  plaintiff's  contention  here. 
Plaintiff's  counsel  also  relies  upon  decisions  of  the  English 
courts  as  sustaining  this  contention.  The  English  statute  pro- 
vides for  compensation  to  the  owner  of  land  injuriously 
affected,  and  it  has  been  held  that  this  entitled  one  to  compen- 
sation whose  land  was  permanently  diminished  in  value  by  an 
authorized  obstruction  to  a  street,  although  his  lot  was  at  a 
distance  from  the  obstruction.  McCarthy  v.  Boards  L.  R.  7 
C.  P.  508,  L.  R.  7  h.  L.  248 ;  Railway  Co.  v.  Walker's  Trus- 
tees, 7  App.  Cas.  299.  Mr.  Sedgwick,  in  the  eighth  edition  of 
his  work  on  Damages,  (§  1098,)  comments  upon  these  decis- 
ions as  follows:  '*The  disposition  made  by  the  English 
courts  of  the  question  of  redress  for  interference  with  access 
from  private  property  to  streets  and  highways  (and  the 
case  of    water    highways,  &c.,  is    the    same)  is  particularly 
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deserv'ing  of  attention.  Under  the  rule  already  stated, 
if  the  owner  had  suffered  no  injury  to  his  right  of  own- 
ership he  would  hare  had  no  right  of  action  in  respect  to 
his  interest  in  lands,  if  there  had  been  no  statutory  powers; 
consequently  he  cannot  maintain  a  claim  to  compensation 
under  the  statute.  The  claim,  therefore,  seems  to  be  limited 
and  defined  by  the  right  of  access.  If  the  access  is  taken 
away,  or  rendered  less  convenient,  and  the  value  of  the  lands 
depreciated,  even  though  they  do  not  immediately  abut  on  the 
public  highway  or  river,  the  plaintiff  can  recover ;  but  if  the 
obstruction  is  only  temporary,  or  an  inconvenience,  diverting 
the  public  and  causing  a  loss  in  custom  or  trade,  the  damage, 
as  it  would  not  have  given  the  owner  any  right  of  action  if 
there  had  not  been  any  statutory  powers,  is  not  recoverable." 
The  plaintiff  also  cites  cases  in  which  the  construction  of 
a  constitutional  provision  entitling  the  party  to  compensation 
where  property  is  taken  or  damaged  is  claimed  to  be  sufficiently 
broad  to  include  the  present  case.  The  cases  cited  are  :  Rig- 
neyy.  City  of  Chicago^  102  111.  64 ;  City  of  Chicago  v.  Taylor^ 
125  U.  S.  161  (8  Sup.  Ct.  Rep.  820)  ;  Gottschalk  v.  Railroad 
Co.,  14  Neb.  550  (16  N.  W.  Rep,  475;  17  N.  W.  Rep.  120) ; 
Railway  Co.  v.  Hazels,  26  Neb.  864  (42  N.  W.  Rep.  98)  ; 
Railroad  Co.  v.  Janecek,  80  Neb.  276  (46  N.  W.  Rep.  478) ; 
Harvey  v.  Railroad  Co.,  90  Ga.  66  (15  S.  E.  Rep.  788)  ;  City 
of  Omaha  v.  Kramer,  25  Neb.  489  (41  N.  W.  Rep.  295)  ; 
Montgomery   v.    Townsend,   80  Ala,  489;  Railroad   Co.    y. 

Williamson,  45  Ark.  429 ;  Moore  v.  City  of  Atlanta,  70  Ga. 
611 ;  Town  of  JLongmont  v.  Parker,  14  Colo.  886  (28  Pac. 
Rep.  448 ;  20  Am.  St.  Rep.  277).  In  the  case  of  Longmont  v. 
Parker  it  was  held  that,  under  a  constitution  providing  com- 
pensation for  lands  taken  or  damaged,  a  landowner  whose 
means  of  ingress  and  egress  are  interfered  with  by  the  con- 
struction of  a  ditch  on  the  highway  abutting  his  land  is 
entitled  to  recover  as  damages  depreciation  of  the  property 
because  of  such  ditch, — Richmond,  C,  dissenting.  In  Moore 
V.  City  of  Atlanta,  it  was  held  that,  under  a  similar  consti- 
tution damages  resulting  to  the  abutting  owner  from  a  change 
In  the  grade  of  a  street  could  be  recovered.  The  same  thing 
was  held  in  Montgomery  v.    Townsend.     In  Railroad    Co.  v. 

Williamson  it  was  held  that  the  owner  of  premises  abutting 
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Upon  a  street  may  recover  from  a  railroad  company  damages 
resulting  to  his  premises  from  the  construction  of  a  roadbed  in 
its  right  of  way  along  the  street  in  such  a  manner  as  to  obstruct 
access  to  the  premises,  though  the  owner  has  no  interest  inthe 
fee.  In  the  case  of  City  of  Omaha  v.  Kramer  it  was  held 
that  the  construction  of  a  viaduct  on  a  street  upon  which  the 
plaintifTs  land  abutted  was  such  damage  as  could  be  recovered 
for,  the  court  stating  that,  under  the  constitutional  provision 
providing  that  property  taken  or  damaged  shall  be  paid  for, 
the  words  "  or  damaged  "  include  all  actual  damage  resulting 
from  the  exercise  of  the  right  of  eminent  domain  which  dimin- 
ish the  market  value  of  private  property.  The  court  repudi- 
ates the  English  rule  and  the  rule  adopted  in  Pennsylvania 
that,  under  such  a  provision,  no  damage  can  be  recovered 
except  such  as  the  plaintiff  would  be  entitled  to  sue  for  and 
recover  at  the  common  law  if  the  act  had  not  been  authorized 
by  statute.  See,  as  to  the  English  rule,  8  Sedg.  Dam.  §  1124; 
the  Pennsylvania  rule.  Railroad  Co,  v.  Merchant^  119  Pa. 
St.  541  (18  Atl.  Rep.  690).  In  Rigney  v.  City  of  Chicago 
the  city  constructed  a  viaduct  or  bridge  along  Halstead  and 
across  Kinsey  streets  at  their  intersection,  which  was  220  feet 
west  of  plaintifTs  premises,  fronting  on  Kinsey  street.  The 
viaduct  in  question  cut  off  all  communication  with  Halstead 
street  by  way  of  Kinsey  street,  except  by  means  of  a  pair 
of  stairs  at  the  intersection  of  the  streets.  Halstead  street  is 
one  of  the  main  thoroughfares  of  Chicago,  on  which  is  oper- 
ated a  line  of  horse  railway.  The  evidence  showed  that  the 
value  of  plaintifTs  lot  was  largely  depreciated.  The  question 
is  considered  at  great  length,  and  the  majority  of  the  court 
reach  the  conclusion  that  the  plaintiff,  under  the  facts  stated,  is 
entitled  to  recover  compensation  for  the  injury  to  his  property ; 
the  constitution  providing  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compensation. 
Three  members  pf  the  court  dissented  from  this  opinion, — Jus- 
tices Scott,  Craig,  and  Sheldon.  The  supreme  court  of  the 
United  States,  in  City  of  Chicago  v.  Taylor^  followed  the 
decision  of  the  state  court,  and  affirmed  a  recovery  by  a  plain- 
tiff whose  property  was  damaged  by  the  construction  of  a 
viaduct  on  the  street  abutting  the  plaintifTs  premises.  Limi- 
tations have  peen  placed  upon  the  rule  by  the  supreme  court 
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of  Illinois.  In  City  of  Chicago  y.  Union  Bldg.  Ass^n^  102 
m.  879,  the  plaintiff  sought  to  enjoin  the  closing  of  a  street 
%)i  blocks  from  its  premises,  which  act  it  claimed  worked  a 
peculiar  injury  to  it.  The  court  say  :  "  It  has  been  supposed 
in  argument  that  our  constitution,  in  providing  that  property 
shall  not  be  damaged  for  public  use  without  due  compensation, 
necessarily  modifies  the  doctrine  of  these  cases  (referring  to 
Massachusetts,  Pennsylvania,  Iowa,  and  other  cases  cited)  to 
some  extent  so  far  as  affects  the  present  question,  we  are  of 
the  opinion  that  this  supposition  is  not  well  founded.'*  See, 
also,  the  case  of  City  of  St.  Louis  v.  O'Flynn^  119  111.  200 
(10  N.  £.  Rep.  805).  The  counsel  for  the  plaintiff  argues 
that  these  cases  were  wrongly  decided,  as  the  court  attempts 
to  determine  as  a  matter  of  law  in  each  case  whether  damages 
have  resulted.  This  only  illustrates  the  difficulty  in  drawing 
any  precise  line,  if  it  be  admitted  that  one  other  than  the 
abutting  owner  is  entitled  to  recover  damages  for  the  obstruc- 
tion or  discontinuance  of  a  public  street.  Indeed,  it  is  not 
altogether  clear  that  the  line  intended  to  be  drawn  by  the 
supreme  court  of  Illinois  is  not  the  one  indicated,  namely,  be- 
tween an  abutting  owner  affected  by  the  closing  of  a  street 
adjacent  to  his  premises  and  one  whose  property  is  acci- 
dentally affected  by  the  closing  of  a  street  in  another  block. 
In  City  of  East  St.  Louis  v.  OTFlynn,  119111.  204(10 
N.  E.  Rep.  895),  it  is  said:  "The  only  question  that  can 
be  considered  in  this  court  is  purely  a  question  of  law.  It 
is,  can  defendant  as  a  matter  of  law  be  held  liable  to 
the  plaintiff*  for  damages  resulting  from  the  vacation  of  streets 
and  alleys  between  Front  and  Fourth  streets,  the  vacation 
being  in  another  block  in  the  city  than  that  in  which  plain- 
tiff's property  is  situated?  "  The  court  then  considered  the 
force  and  effect  both  of  the  constitutional  provision  and  the 
statute  of  the  state  as  bearing  upon  the  subject ;  the  constitu- 
tional provision  being  that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation,  and  the 
statute  providing  that  when  property  is  damaged  by  the  vaca- 
tion or  closing  of  any  street  or  alley  the  same  shall  be  ascer- 
tained and  paid  as  provided  by  law.  The  court  say  :  "  Here 
plaintiff** 8  lot  is  not  adjacent  to  the  streets  or  alleys  vacated. 
It  is  in  another  block.     The  access  to  and  egress  from  his  lot 
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are  not  affected  by  the  vacating  ordinance  passed  by  the  city. 
The  street  in  front  and  the  alley  in  the  rear  of  his  property 
remain  open  as  before,  affording  the  same  access  to  and  egress 
from  it.  The  inconvenience  that  would  be  occasioned  to 
plaintiff  in  going  from  the  street  in  front  of  his  house  to  a 
particular  part  of  the  city,  on  account  of  vacating  and  closing 
up  certain  streets  and  alleys  in  another  block,  is  the  '  same 
kind '  of  damage  which  would  be  sustained  by  all  other  per- 
sons in  the  city  that  might  have  occasion  to  go  that  way;  and, 
although  the  inconvenience  he  may  suffer  may  be  greater  in 
degree  than  to  any  other  person,  that  fact  would  not  give  him 
a  right  of  action."  The  court  held  that  he  had  no  right  of 
action.  In  City  of  Chicago  v.  Union  Bldg.  Ass*n  it  was 
held  that  the  fact  that  property  owners  upon  a  street  have 
been  specially  assessed  as  benefited  by  the  opening  of  a 
street  some  blocks  off  and  have  paid  assessments  does  not  give 
them  any  special  property  in  said  street,  any  more  than  any 
other  taxpayer,  and  gives  them  no  equitable  ground  to  enjoin 
the  vacation  of  such  part  of  the  street.  The  same  view  was 
taken  in  Kean  v.  City  of  Elizabeth,  54  N.  J.  Law,  462  (24 
Atl.  Rep.  495).  It  was  said:  ^'  It  is  assumed  by  counsel  for 
prosecutrix  that,  because  the  prosecutrix  was  assessed  for  a 
benefit  resulting  from  the  opening  of  this  street  peculiar  to 
herself,  she  got  a  vested  right  in  the  continued  existence  of 
the  street,  of  which  she  could  not  be  stripped  without  com- 
pensation. But  this,  I  think,  is  more  plausible  than  substan- 
tial. While  the  right  she  got  may  have  been  of  peculiar 
benefit  to  her  property,  yet  it  was  a  right  which  she  shared 
with  the  public.  The  privilege  of  using  the  street  was  shared 
by  each  member  of  the  community.  It  may  not  have  been 
of  the  same  value  to  each  member  of  the  community,  but  the 
right  to  use  the  street  was  in  each  citizen  the  same.  It  was 
exclusively  a  public  right,  put  under  the  control  of  the  repre- 
sentatives of  the  public.  It  was  subject  to  alteration  or 
abolition  when,  in  the  judgment  of  those  to  whom  the  public 
interests  were  confided,  those  interests  demanded  such  action." 
It  was  held  in  that  case  that  a  person  owning  lands  upon  a 
part  of  a  street  not  vacated  is  not  deprived  of  any  vested 
rights  in  property  for  which  he  is  entitled  to  compensation  by 
reason  of  such  vacation. 
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Sec.  5.     Same — Distinction   on    account  of  owner 
not  abutting  on   street  vacated — ^Authorities  reviewed* 

A  distinction  may  well  be  held  to  exist  between  the  injury 
which  results  to  an  abutting  owner,  or  another  so  situated 
that  the  means  of  ingress  and  egress  to  and  from  his  premises 
are  cut  off  by  a  discontinuance  of  a  street,  and  one  owning 
land  upon  another  street  or  on  the  same  street  at  a  distance 
from  the  part  of  the  highway  discontinued.  The  subject  has 
been  considered  by  the  supreme  court  of  Massachusetts  many 
times.  In  Stanwoodv.  City  of  Maiden  ^  157  Mass,  17  (81  N. 
£.  Rep.  702,  16  L.  R.  A.  691),  damages  were  sought  for  a 
discontinuance  of  a  part  of  Sumner  street  in  Maiden,  which 
ran  into  Florence  street  obliquely  just  opposite  the  petitioner's 
land.  It  was  said  it  is  possible,  if  not  probable,  that  the  money 
value  of  petitioner's  property  was  diminished  by  diverting  the 
stream  of  travel  which  formerly  flowed  towards  it  over  Sunmer 
street ;  and  it  was  contended,  on  the  authority  of  the  English 
cases,  and  for  the  further  reason  that  the  laying  out  of  the 
discontinued  piece  of  street  would  have  been  a  benefit  for 
which  the  petitioner  might  have  been  assessed,  that  a  recovery 
should  be  had  for  its  discontinuance.  But  the  supreme  court, 
following  Smith  v.  Boston^  7  Cush.  254,  denied  the  right.  In 
Smith  V.  Boston  it  appeared  that  the  plaintiff  owned  several 
lots  in  the  city  on  or  near  Market  street,  and  offered  to  prove 
that  the  value  of  each  had  been  lessened  and  the  rent  of  one  or 
more  of  them  diminished,  but  it  appeared  that  no  one  of  the 
lots  bounded  on  that  part  of  the  street  which  had  been  discon- 
tinued. Chief  Justice  Shaw,  in  conveying  the  opinion  of  the 
court,  said :  "  There  is  obviously  a  difficulty  in  laying  down 
a  general  rule  applicable  to  all  cases.  One  limit,  however, 
must  be  observed,  which  is  that  the  damage  for  which  a  re- 
compense is  sought  must  be  the  direct  and  immediate  conse- 
quence of  the  act  complained  of,  and  that  remote  and  contin- 
gent damages  are  not  recoverable.  The  inconvenience  of  the 
petitioner  is  experienced  by  him  in  common  with  all  the  rest 
of  the  members  of  the  community.  He  may  feel  it  more,  in 
consequence  of  the  proximity  of  his  lots  and  buildings.  Still 
it  is  a  damage  of  like  kind,  and  not  in  its  nature  peculiar  or 
specific.  ♦  ♦  ♦  We  do  not  mean  to  be  understood  as  lay- 
ing down  a  universal  rule  that  in  no  case  can  a  man  have  dam- 


§  5  ABUTTING    OWNERS.  26 

ages  for  the  discontinuance  of  a  highway  unless  his  land  bounds 
upon  it,  although,  as  applicable  to  city  streets,  intersecting 
each  other  at  short  distances,  it  is  an  equitable  rule. 
A  man  may  have  a  farm,  store,  mill,  or  wharf,  not  bounding 
on  a  street,  but  communicating  with  it  by  a  private  way,  so 
situated  that  he  has  no  access  to  his  property  'but  by 
the  public  wjiy.  If  this  is  discontinued,  he  must  lose  the 
benefit  of  his  estate  or  open  a  way  at  his  own  expense,  which 
might  be  a  direct  and  tangible  damage  consequent  upon  the 
discontinuance  of  the  public  way,  and  we  are  not  prepared  to 
say  that  he  would  not  have  a  claim  for  damages  under  the 
statute."  In  Mc  Gee's  Appeal,  114  Pa.  St.  477  (8  Atl.  Rep. 
287),  the  court  consider  the  effect  of  a  constitutional  provision 
which  reads  as  follows :  *'  Municipal  and  other  corporations 
and  individuals,  invested  with  the  privilege  of  taking  private 
property  for  public  use  shall  make  just  compensation  for 
property  taken,  injured  or  destroyed  by  the  construction  or 
enlargement  of  their  works,"  etc.  The  court  held  that  this 
gave  no  right  of  action  to  the  owner  of  a  lot  whose  property 
was  incidentally  injured  by  the  vacation  of  a  public  street. 
In  the  case  of  Coster  \,  J/ay<?rj  48  N.  Y.  899,  the  city  was 
authorized  by  act  of  the  legislature  to  cause  the  removal  of  a 
bridge  which  was  a  portion  of  a  street  leading  to  plaintiff's 
lot,  which  act  provided  that  the  city  should  pay  all  damages 
to  property  caused  by  the  improvement,  and  should  enter  into 
a  contract  and  give  a  bond  to  the  state  to  do  so.  The  lan- 
guage of  the  act  was  substantially  the  same  as  that  under  consid- 
eration here.  The  court  say :  **  *  Damage '  and  *claim'  are 
words  having  a  well-defined  meaning  in  statues  and  legal  in- 
struments. And  for  so  much  as  they  rightfully  convey,  for- 
so  much  18  the  city  bound.  '  What  is  a  claim?  It  is,  in  just 
judicial  sense,  a  demand  of  some  matter,  as  of  right,  made  by 
one  person  of  another,  to  do  or  forbear  to  do  some  act  or  thing 
as  a  matter  of  duty '.  The  plaintiffs  may  claim  no  more  of 
the  city  than  the  law  will  give  them  as  a  matter  of  right. 
The  city  need  pay  as  much  as  the  State  should  pay  as  a  matter 
of  duty."  Considering  the  question  of  whether  the  plaintiffs 
had  such  a  right  w'hich  had  been  encroached  upon,  the  court 
say  :  "The  plaintiffs  further  claim  that  the  best  approach  to 
their  property  having  been  by  the  Hamilton  street  bridge,  and 
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that  having  been  entirely  removed  by  the  agents  of  the  state, 
a  damage  has  resulted  to  their  property  for  which  the  city  is 
liable.  No  part  of  the  bridge  was  on  the  property  of  the 
plaint]  ffs.  They  had  no  interest  or  right  in  i  t  as  property.  There 
is  left  to  the  plaintiffs  an  approach  to  their  property  by  the 
State  street  bridge,  though  less  near,  less  easy,  less  commod- 
ious. The  damage  to  the  plaintiff's  property  from  this  cause ' 
is  entirely  indirect  and  remote.  It  is  not  claimed  to  the  con- 
trary, and  we  shall  assume  that  the  state  had  right,  by  virtue 
of  this  act  or  from  other  source,  to  do  this  work,  and  in  doing 
it  to  remove  this  bridge.  The  bridge,  so  far  as  the  plaintiffs 
were  interested  in  it,  was  but  a  part  of  a  public  street  or  high- 
way. Over  streets  and  highways  the  legislature  has  control, 
and  may,  when  no  private  interests  are  involved  or  invaded, 
close  them  and  altogether  relinquish  their  use  by  the  public. 
And  if  in  the  exercise  of  this  right  a  street  be  discontinued, 
and  the  value  of  lands  abutting  on  other  parts  of  the  street  and 
on  neighboring  streets  is  lessened,  it  is  not  such  an  injury  to 
the  owner  as  to  entitle  him  to  damages."  In  Glasgow  v.  St. 
Louis,  107  Mo.  204  (17  S.  W.  Rep.  748)  the  plaintiff  sought 
to  enjoin  the  vacation  of  Papin  street,  from  Twelfth  street  to 
Thirteenth  one  block  East  of  property  owned  by  plaintiff, 
lying  between  Thirteenth  and  Fourteenth  streets.  The  situ- 
ation of  the  property  was  not  materially  different  from  the 
property  of  plaintiff  in  the  present  case.  The  court  say : 
*'  There  is  no  doubt  but  a  property  owner  has  an  easement  in  a 
street  upon  which  his  property  abuts  which  is  special  to  him 
and  should  be  protected,  but  here  the  plaintiffs  own  no  prop- 
erty fronting  or  abutting  on  the  part  of  the  street  which  was 
vacated.  Their  property  is  surrounded  by  streets  not  touched 
or  affected  by  the  vacating  ordinance.  They  will  be  obliged 
to  go  a  little  further  to  reach  Twelfth  street,  but  that  is  an 
inconvenience  different  in  degree  only  from  that  suffered  by  all 
other  persons,  and  it  furnishes  no  ground  whatever  for  injunc- 
tive relief.  Nor  are  the  plaintiffs  entitled  to  any  relief  by 
reason  of  the  clause  in  the  present  constitution  which  declares 
'that  private  property  shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation.'  To  entitle  them  to  relief 
because  their  property  will  be  damaged,  though  not  taken, 
they  must  show  a  special  injury.     Here  there  is  no  physical 
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interference  with  their  property,  nor  is  any  right  or  easement 
connected  therewith  or  annexed  thereto  affected.  They  will, 
therefore,  suffer  no  injury  which  is  special  or  peculiar  to  them. 
The  inconvenience,  if  any  in  reality  there  is,  is  the  same  as 
that  cast  upon  other  persons.  For  these  reasons  the  consti- 
tutional amendment  furnishes  them  no  ground  for  complaint." 

We  think  the  weight  of  authority  in  this  country  fully 
sustains  the  contention  of  defendant  that  such  an  injury  as  that 
resulting  to  the  plaintiff  here  is  one  which  he  suffers  in  com- 
mon with  the  general  public,  and  damnum  absque  injuria.  But 
it  is  contended  by  the  plaintiff  that,  unless  the  amendatory  act 
is  so  construed  as  to  give  the  plaintiff  a  right  of  action  in  the 
present  case,  the  provision  that  damages  may  be  recovered  is 
rendered  wholly  nugatory,  as  it  is  urged  that  only  such  streets 
as  are  within  the  depot  grounds  are  permitted  to  be  vacated, 
and  that  there  is  no  abutting  owner  who  could  be  injuriously 
affected  by  the  closing  of  such  streets.  And,  as  applied  to  the 
present  case,  such  is  possibly  the  result  of  this  construction. 
But  the  act  is  general,  and  applies  to  all  depot  companies. 
The  street  which  passes  through  depot  grounds  may  be  a  cul 
dc  saCj  and  in  such  case  the  closing  of  a  street  might  leave  the 
owner  of  the  property  without  any  means  of  egress  whatever. 
In  such  case,  undoubtedly,  his  right  to  damages  would  be  as 
clear  for  the  interruption  of  his  means  of  ingress  and  egress 
as  would  be  that  of  the  abutting  owner  for  a  similar  interfer- 
ence  with  a  like  right.  See  opinion  of  Shaw,  C.  J.,  in  Smith 
V.  Boston^  supra ;  Pearsall  v.  Boards  71  Mich.  488  (89  N. 
W.  Rep.  578) ;  74  Mich.  558 ;  Goss  v.  Commissioners^  68 
Mich.  608  (80  N.  W.  Rep.  197)  ;  Phillips  v.  Commissioner, 
85  Mich.  15. 

The  circuit  judge  directed  a  verdict  for  the  defendant  on 
the  ground  that  the  plaintiff  was  not  entitled  to  recover  any 
damage  for  the  closing  of  the  street  in  question.  We  think  his 
conclusion  was  right,  and  the  judgment  will  be  affirmed,  with 
costs.     The  other  justices  concurred. 


Sec.  6.    Vacation  of  Street— Rig^ht  to  damagres.    In 

California  it  is  held  that  the  vacation  of  the  highway  established 
by  use  or  by  statutory  proceeding's  is  not  a  taking-  of  property  from 
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an  abatting  owner  so  as  to  entitle  him  to  damages.  Levee  Diet,  No. 
9y.  Farmer  et  al,  101  Cal.  178  (35  Pac.  Rep.  569;  23  T,,  R.  A.  388). 
And  in  Kentucky,  a  statute  authorizing  the  county  court  to  close  up 
any  lateral  road  when  running  within  one  mile  of  a  turnpike  or 
plank  road,  was  held  constitutional.  BracUmry  v.  Walton  et  al.^ 
Ky.  (21  S.  W.  Rep.  869).  The  court  say:  '*A  private  citizen  has 
no  right  of  property  in  a  public  road,  although  it  passes  over  his 
own  land,  unless  he  owns  the  land  itself  subject  to  the  easement. 
If  the  owner  of  land  abutting  on  a  public  road  has  a  right  of  prop- 
erty in  the  easement,  it  necessarily  follows  that  no  change  or  alter- 
ation can  be  made  without  first  making  compensation  to  the  owner, 
as  it  would  be  a  taking  of  private  property  for  public  use  without 
compensation;  but  he  has  no  other  interest  except  such  as  is  com- 
mon to  the  entire  public,  and  when  he  is  the  owner  of  the  land,  and 
the  road  is  discontinued,  its  use  then  reverts  to  him  to  the  extent  he 
has  title,  but  no  further."  But  the  contrary  is  held  in  Michigan. 
PearsaU  v.  Eaton  County,  71  Mich.  438  (39  N.  W.  Rep.  578;  4  L.  R.  A. 
193).  A  recent  special  statute  in  Kentucky,  closing  an  alley  over 
which  abutting  owners  had  a  right  of  way,  was  held  unconstitu- 
tional, because  it  did  not  provide  for  compensating  such  owners,  or 
obtaining  their  consent  to  the  vacation.  Bannon  v.  Ro/imeiaerj  90 
Ky.  48  (13  S.  W.  Rep.  444;  29  Am.  St.  Rep.  355).  Where  the  injury 
and  inconvenience  arising  to  a  property  owner  from  the  vacation 
of  a  street  are  of  the  same  kind  suffered  by  the  public,  he  cannot 
recover  damages  because  he  suffers  them  in  a  higher  degree  on 
account  of  the  proximity  of  his  property.  Btanwood  v.  CHty  of  Mai- 
den, 157  Mass.  17  (31  N.  E.  Rep.  702;  16  L.  R.  A.  591);  NichoU  v. 
Inhabit/iTUs  of  RicJimond,        Mass.  (38  N.  E.  Rep.  501);  State  v. 

GUy  of  Elizabeth,  54  N.  J.  462  (24  Atl.  Rep.  495);  Glasgow  v.  St.  Louis, 
107  Mo.  198  (17  S.  W.  Rep.  743;  47  Am.  and  Eng.  Cor.  Cases,  248); 
Datis  V.  Hampshire  County,  153  Mass.  218  (26  N.  E.  Rep.  848;  11 
L.  R.  A.  750). 

Sec.  ?•    Limit  of  abutter's  right  to  damages.    Where 

an  abutting  owner  sues  a  railway  company  for  damages  occasioned 
by  the  misuse  of  the  street,  his  recovery  will  be  limited  to  the 
obstruction  of  so  much  of  the  street  as  is  directly  in  front  of  his 
premises,  unless  he  can  show  special  injury  not  shared  in  by  the 
general  publia.  Unum  Pacific  B.  Co.  v.  Foley,  19  Colo.  280  (35  Pac. 
Rep.  542).  Damages  cannot  be  recovered  for  the  depreciation  in 
value  of  lots  which  do  not  abut  upon  a  street,  but  are  merely  con- 
tiguous to  other  lots  which  do,  although  owned  by  the  same  person. 
EvansviUe  db  Richmond  R.  R.  Co,  v.  Charlton,  6  Ind.  App.  56  (33  N.  E. 
Kep.  129).  To  entitle  an  abutting  owner  having  the  fee  to  the  cen- 
ter of  the  street  to  recover  damages  for  the  construction  of  a  rail- 
road on  the  opposite  side  thereof,  he  must  show  special  injuries  dif- 
ferent from  those  sustained  by  the  public.  Haslett  v.  New  Albany,  B, 
d  r.  JR.  Co,,  7  Ind.  App.  603  (34  N.  E.  Rep.  845);   TrusUes  of  First  Con- 
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gregational  Ohurch  and  Society  of  Oshkoah  v.  Milwaukee  dh  L,  W,  i?.  Co., 
77  Wis.  158  (45  N.  W.  Rep.  1086;  43  Am.  and  EJng-.  R.  R.  Cases,  182). 
In  those  states  where  the  constitutional  provision  gives  compensa- 
tion in  case  property  is  "taken  or  damag^ed/'  recovery  may  be  had 
for  consequential  injuries  to  property,  although  no  part  of  it  is  actu- 
ally taken  for  the  public  use.  Lake  Erie  <&  W.  R.  Co.  v.  Scott,  132  111.  429 
(24 N.  E.  Rep.  78;  8  L,.  R.  A.  330);  Oriffln  v.  Shreveport  cfe  A,  Ry.  Co., 
41  La.  An.  808  (6  So.  Rep.  624;  40  Am.  &  Bng.  R.  R.  Cases,  295); 
Campbell  ▼.  Metropolitan  Street  Ry,  Co.,  82  Ga.  320  (9  S.  B.  Rep.  1078). 


EPITOME  OF  CASES. 

Sec.  8.  Abutting  OTvner's  ovrnership  of  the  fee — 
Reason  of  the  rule.  In  a  recent  case  the  supreme  court  of 
Georgia  say  :  '*  It  is  favorable  to  the  general  public  interest 
that  the  fee  in  all  roads  should  be  vested  either  exclusively  in 
the  owner  of  the  adjacent  land  on  one  side  of  the  road,  or  in 
him  as  to  one-half  of  the  road,  and  as  to  the  other  half  in  the 
proprietor  of  the  land  on  the  opposite  side  of  the  road.  This 
is  much  better  than  that  the  fee  in  long  and  narrow  strips  or 
gores  of  land  scattered  all  over  the  country  and  occupied  or 
intended  to  be  occupied  with  roads,  should  belong  to  persons 
other  than  the  adjacent  owners.  In  the  main,  the  fee  in  such 
property  under  such  detached  ownership  would  be  and  for- 
ever continue  unproductive  and  valueless.  True  it  is  that  the 
fee  in  a  road  or  in  one-half  of  the  breadth  of  land  occupied  by 
a  road  is  generally  not  of  much  value  to  an  adjacent  proprietor, 
but  it  goes  to  enlarge  his  holding,  and  probably  enhances 
somewhat  to  the  value  of  his  estate,  when  a  detached  owner- 
ship would  usually  leave  it  of  no  value  whatever.  At  all 
events,  this  much  must  be  asserted  confidently :  that,  as  the 
fee  in  roads  has  to  reside  somewhere,  it  is  more  desirable  that 
it  should  be  in  the  owners  of  the  adjacent  lands  than  else- 
where;  and,  detached  ownership  being  less  desirable,  or  not 
desirable  at  all,  any  actual  intention  to  establish  it  in  a  particu- 
lar instance,  or  in  a  great  mass  of  instances,  is  less  likely  to 
exist  than  is  an  opposite  intention.  When,  therefore,  the 
owner  of  a  whole  fee  in  a  tract  conveys  the  tract,  bounding  it 
by  a  road,  he,  not  owning  the  land  on  the  opposite  side  of  the 
road,  and  not  expressly  declaring  in  the  conveyance  whether 
he  retains  the  fee  in  the  road  or  not,  may  very  well  be  under- 
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stood  as  intending  to  convey  the  whole  tract  with  the  excep- 
tion of  the  road  as  a  road  merely ;  that  is,  as  a  way  public  or 
private,  as  the  case  may  be.  According  to  the  better  authori- 
ties,<the  bounding  of  a  tract  by  the  edge  or  margin  of  a  road 
will  pass  the  fee  to  the  middle  line  of  the  road  when  the  ven- 
dor owns  the  fee  on  both  sides.  Upon  the  like  reason,  if  he 
owns  the  fee  on  one  side  only,  and  the  whole  road  is  upon  the 
margin  of  his  tract,  the  proprietor  on  the  opposite  side  not 
having  any  interest  in  its  ownership,  a  conveyance  of  the  tract 
as  bounded  by  the  margin  of  the  road  should,  and  we  think 
would,  pass  the  fee  in  the  whole  road ;  and,  as  we  have 
already  stated,  we  think  it  makes  no  difference  in  this  respect 
whether  the  road  sp>oken  of  in  the  deed  is  already  in  existence 
as  a  way  in  actual  use,  or  is  unopened,  and  only  a  road  in 
contemplation.  To  bound  land  by  a  road  in  describing  a  tract  is 
to  say  either  that  a  road  is  already  at  the  location  indicated,  or 
that  there  may  be  one  there  hereafter  at  the  pleasure  of  the  ven- 
dor or  the  vendee,  either  or  both.  When  a  road  is  mentioned  as 
a  boundary,  it  should  generally  be  understood  that  the  boun- 
dary intended  is  a  road  as  a  road  or  way,  and  not  as  embracing 
the  physical  substance  of  the  soil  in  and  under  the  road  all  the 
way  down  to  the  center  of  the  earth.  In  other  words,  a 
road  as  a  boundary  is  the  road  as  an  easement,  together  with 
such  land,  or  interest  in  land,  as  is  necessary  to  full  enjoyment 
of  the  easement,  but  no  more.  To  such  enjoyment  the  mere 
surface  of  the  earth  is  always  essential,  and  frequently  the 
right  to  establish  and  maintain  a  new  artificial  surface  by 
excavating  in  some  places  and  embanking  in  others."  yohnson 
et  al.  V.  Arnold,  91  Ga.  659  (18  S.  E.  Rep.  870). 

The  condemnation  of  land  abutting  on  a  highway  does  not 
vest  in  the  condemnia||company  the  land  owner's  title  to  high- 
way.  NaL  Docks  c^H  J,  J.  C.  Ry.  Co.  v.  United  N.  J.  JR,  d 
C.  Co.,         N.  J.  Eq.  (28  Atl.  Rep.  678).      The  unlaw- 

ful construction  and  maintenance  of  a  canal  in  a  street  is  a 
nuisance,  and  will  not  cut  off  by  prescription  the  right  of  an 
abutting  lot  owner  to  claim  the  fee  to  the  center  of  the  street 
after  such  canal  has  been  abandoned  and  filled  up.  Taylor  v. 
Chicago,  M.  <&  SL  P.  R.  Co.,  88  Wis.  686  (58  N.  W.  Rep. 
858).  A  street  dedicated  by  the  filing  of  the  plat  of  a  con- 
gressional town-site,  on  vacation,  reverts  to  the  abutting  own- 
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ers  in  proportion  to  frontage.    Showalier  v.  S,  K.  R,  T,  Co^ 
et  a/.,  49  Kan.  421  (82  Pac,  Rep.  42).      Side- walks  are  a  part 
of  the  street  in  so  far  as  concerns  the  abutting  owner's  right  to 
damages  for  the  laying  of  pipes  thereunder,      McDevitt  et  al. 
V.  People's  Natural  Gas  Co,,  160  Pa.  867  (28  Atl.  Rep.  948). 
Sec.  9.     Right  of  abutting  ovrners  to  use  street.     In 
a   recent   and   well   considered   opinion    the    authorities   are 
reviewed  and  it  is  held  that  the  right  of  an  abutting  lot  owner 
to  temporarily  use  a  portion  of  the  street  for  building  opera- 
tions is    not  founded  on  his    ownership  of    the  fee  but  on 
reasonable  necessity  ;  and,  in  the  absence  of  municipal  regula- 
tion as  to  the  space  to  be  occupied,  the  extent  of  the  necessity 
depends  on  the  circumstances  of  each  particular  case,  and  it 
cannot  be  said  as  a  matter  of  law,  that  such  owner  cannot  use 
more  than   half  the  street.       Raymond  v.  Kiseherg,  84  Wis. 
302  (54  N.  W.  Rep.  612;  19  L.  R.  A.  648).      The  general 
easement  in  the  public  acquired  by  the  location  of  a  highway 
extends  to  the  limits  of  a  highway  as   located,  and  includes 
various  underground  uses,  of  which  the  construction  of  sewers 
is  one.      The  owner  of   land  over  which  a  highway  is  laid 
retains  his  right  in  the  soil  for  all  purposes  which  are  con- 
sistent with   the  full  enjoyment  of  the  easement  acquired  by 
the   public,  subject,  however,  to  municipal  or  police  regula- 
tions.    The  owner  of  land  over  which  a  highway  is  laid  has  a 
right  to  excavate  under  the  sidewalk,  if  he  thereby  violates  no 
ordinance  or  regulations    of  the  city,  or  interferes  with  no 
existing  public  use  of  the  street.      Allen  v.  Boston,  159  Mass. 
824  (84  N.  E.  Rep.  519).     The  right  of  an  abutting  owner  to 
the  use  of  an  adjoining  street  is  as  much  property  as  the  lot 
itself.       Spencer  et  al,  v.  Metropolitan   St.  Ry,  Co.,  120  Mo. 
154  (23  S.  W.  Rep.  126;  22  L.  R.  A^^).      Under  S.  Dak. 
Comp.  Laws,  §  2788,  **  an  owner  of  laflKounded  by  a  road  or 
street  is  presumed  to  own  to  the  center  of  the  way,  but  the 
contrary  may  be  shown."    Such  owner  has  not  only  the  rights 
of  the  general  public,  but  the  further  right  to  the  street  for 
light  and  air,  access,  ingress,  and  egress,  at  all  times,  subject 
only  to  the  easement  of  the  public  and  the  rights  of  the  munici- 
pality ;  and  these  rights  constitute  property.     Lincoln  Rapid 
Transit  Co.  v.  Rundle,  84  Neb.  559  (52  N.  W.  Rep.  5G8). 
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Sec.  10.     Change  of  grade  of  a  street  or  highway 
— Liability  of  municipality.     Where  the  grade  of  a  public 
road  has  been  established,  and  the  owner  of  abutting  land  has 
improved  the  same  by  erecting  and  maintaining   buildings 
thereon  with  reference  to  such  established  grade,  and  with 
reasonable  reference  to  the  prospective  improvement  of  the 
road ;  and  its  future  enjoyment  by  the  public,  and  where  the 
board  of  county  commissioners  has  improved  the  road    by 
changing  such  established  grade,  an   action  for  damages  will 
lie,  in  favor  of  the  owner,  against  the  board  of  county  com- 
missioners, where,  by  such  change  of  grade,  the  owner's  free 
and  safe  passage  from  the  road  to  and  from  his  land  and  build* 
ings  thereon,  has  been  obstructed   or  impaired.      Smith  v. 
Board  of  ComWs.,  50  O.  St.  628  (85  N.  E.   Rep.  796;  40 
Am.  St.   Rep.  699).     The  California  Constitution  of  1879, 
Art.  1,  §  14,  provides  that  **  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation 
having  been  first  made  to,  or  paid  into  court  for,  the  owner.'* 
It  is  held  that  prior  to  the  adoption  of  this  constitution  an 
abutting  owner  was  not  entitled  to  compensation    for  any 
injury  to  his  property  resulting  from  a  lawful  change  in  the 
grade  of  a  street  fronting  thereon  ;  but  that  under  this  constitu- 
tional provision  he  is  entitled  to  recover  **  for  such  indirect  or 
consequential  damages  to  his  property  as  he  might  sustain 
over  and  above  that  sustained  by  him  in   common  with  other 
abutters  or  the  public   in  general."     Eachus  v.  Los  Angeles 
ConsoL  Electric  R.  Co.,  108  Cal.  614  (87  Pac.  Rep.  750). 

A  city  is  liable  to  abutting  owners  for  damages  caused  by 
changing  the  grade  of  a  street,  and  the  failure  of  the  city  to 
appropriate  money  to  cover  the  damages  accruing  from  such 
grading,  is  no  defense  to  an  action  therefor.  Against  such 
damages  the  city  cannot  claim  reduction  on  account  of  the 
general  benefits  arising  from  the  improvement,  but  only  for 
special  benefits  arising  from  the  change  of  grade  in  front  of 
the  lots.  Smith  v.  City  of  St.  Joseph,  122  Mo.  648  (27  S.  W. 
Rep.  844)  ;  Chase  v.  City  of  Portland,  86  Me.  867  (29  Atl. 
Rep.  1104).  The  fact  that  a  municipality  has  wrongfully 
changed  the  grade  of  a  street  to  the  injury  of  the  abutting 
owner  without  making  compensation  to  him  does  not  justify 
such  owner  in   tearing  up  and  displacing  the  sidewalk  and 
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curbstone  to  the  probable  injury  of  those  using  the  street. 
Inhabitants  of  Trenton  v.  Mc^uade^  N.  J.  (29  Atl.  Rep, 
854).  A  municipality  having  authority  to  establish  the  grades 
of  streets  may,  under  certain  circumstances,  fix  the  grade  for 
one  side  of  a  street  on  a  materially  different  level  or  plane 
from  that  of  the  other  side,  and  for  such  purpose  may  construct 
a  retaining  wall  along  the  center  of  the  street,  to  support  the 
earth  on  the  higher  grade;  and  such  an  exercise  of  public 
rights  is  not  an  infringement  on  the  rights  of  an  adjacent  pro- 
prietor, whose  property  may  be  injured  thereby.  Tanisk  v. 
City  of  St.  Paul,  50  Minn.  518  (52  N.  W.  Rep.  925) .  Conn. 
Gen,  Stat.  §  2708  applied — recovery  of  damages  for  change  of 
grade.  Shelton  Co.  v.  Borough  of  Birmingham^  62  Conn. 
456  (26Atl.  Rep.  848). 

Sec.  11.  Railroad  in  street — ^Abutting  owner's 
rights.  In  a  recent,  well  considered  case,  the  authorities  are 
carefully  reviewed  and  it  is  held  that  the  use  of  a  street  for  a 
steam  railroad  is  not  a  legitimate  use  for  public  purposes  and 
that  if  an  abutting  property  is  injured  thereby  the  owner  is 
entitled  to  damages  whether  the  fee  to  the  street  be  in  him  or 
in  the  public.  White  v.  Northwestern  N.  C.  R.  Co.y  118  N.  C. 
610  (18  S.  E.  Rep.  880).  This  conclusion  seems  to  be  sup- 
ported by  the  weight  of  authority.  1  Ballards'  Annual,  §§  14 
and  15.  As  the  owner  of  a  lot  abutting  on  a  street  has,  as 
appurtenant  to  the  lot,  and  independently  of  the  ownership 
of  the  fee  of  the  street,  an  easement  in  the  street,  to  its  full 
width,  in  front  of  his  lot,  for  purposes  of  access,  light,  and 
air,  which  constitutes  property,  therefore  the  maintenance  and 
operation  of  a  railroad  on  any  part  of  the  street  in  front  of  his 
lot  so  as  to  pollute  the  air,  and  thus  depreciate  the  rental  value 
of  the  premises,  constitutes  a  positive  invasion  of  property 
rights,  for  which  the  owner  may  maintain  a  private  action ; 
and  where  his  legal  title  is  clear,  and  the  nuisance  or  trespass 
a  continuing  one,  he  may  maintain  an  action  to  enjoin  it. 
Gustafson  v.  Hamm,        Minn.  (57  N.  W.  Rep.  1054 ;  22 

L.  R.  A.  565).  A  railway  company  is  liable  for  all  damages 
which  result  from  the  construction  and  use  of  its  railroad,  not- 
withstanding that  the  city  authorities  have  fully  complied  with 
the  charter  or  legislative  provisions  in  making  the  order  and 
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granting  the  right  to  so  use  the  street.      Taylor  v.  Bay  City  St. 
R,  Co,,        Mich.  (59  N.  W.  Rep.  447)  ;  Henderson  Belt 

R.  Co.  V.  Deckamp,         Ky.  (24  S.  W.  Rep.  605)  ;  Jack- 

sonville,  T.  d  K.  W.  R.  Co.  v.  Lockwoody  88  Fla.  578  (15  So. 
Rep.  827);  Stewart  v.    Ohio  River  R.  C<?.,88W.  Va.  488 
(18   S.   E.   Rep.   604) ;    Johnsen  v.  Old  Colony  R.  Co,, 
R.  I.  (29  AU.  Rep.  594). 

An  abutting  owner  may  enjoy  the  construction  and  oper* 
ation  of  a  private  railroad  in  the  highway ,  although  the  muni- 
cipal corporation  having  general  control  of  the  highway  has 
granted  such  privilege*  Bradley  et  al.  v.  Pharr,  45  La.  An. 
426  (12  So.  Rep.  618)  ;  citing  Milhau  v.  Sharf,  27  N.  Y.  611; 
White  V.  Flannigan,  1  Md.  525;  JEwell  v.  Greenwood,  26 
Iowa  877 ;  Wilson  v.  City  of  Mineral  Point,  89  Wis.  160 ; 
Mikesell  v.  Durkee,  84  Kan.  509  (9  Pac.  Rep.  278).  Where 
the  state  is  the  owner  of  the  fee  of  not  only  the  street  but 
the  land  abutting  it,  it  is  entitled  to  compensation  for  the  occu- 
pation of  the  street  by  a  railroad.  Seattle  A  M.  R.  Co.  v. 
State  et  al.,  7  Wash.  150  (84  Pac.  Rep.  551 ;  88  Am.  St.  Rep. 
866;  22  L.  R.  A.  217).  A  lot  owner  abutting  on  an  intersect- 
ing street  cannot  recover  as  against  a  railway  company  dam- 
ages occasioned  by  the  grading  of  the  intersecting  street  done 
by  the  company  in  obediance  to  law.  Rauenstein  v.  N.  T., 
L.4t  W.  R.  Co.,  186  N.  Y.  528  (82  N.  E.  Rep.  1047;  18  L. 
R.  A.  768).  Where  the  abutting  owner  has  the  fee  in  the 
street  the  construction  and  operation  of  a  railroad  thereon  is  an 
additional  burden  or  servitude  upon  and  a  taking  of  the  prop- 
erty of  the  owner,  Hodges  v.  Seaboard  £  R.  R.  Co.,  88  Va.  658 
(14  S.  E,  Rep.  880)  ;  Taylor  v.  Chicago,  M.  rf  St.  P.  R.  Co., 
88  Wis.  686  (58  N.  W.  Rep.  858) ;  in  such  case  the  abutter 
may  maintain  trespass  or  injunction,  Morrell  v.  Chicago,  M, 
d  St.  P.  R.  Co.,  49  Minn.  526  (52 N.  W.  Rep.  140) ;  Hodges 
V.  SeaborddR.  R.  Co.,  88  Va.  658  (14  S.  E.  Rep.  880). 

Although  the  fee  to  the  street  is  in  the  municipality  which 
the  statute  gives  authority  "to  exclusively  control,  regulate, 
repair  and  amend,"  it  cannot  devote  the  entire  width  of  the 
street  to  railroad  purposes,  to  the  special  injury  of  abutting 
owners,  unless  compensation  is  first  made  to  them  for  the  tak- 
ing of  their  easements.  Dooly  Block  et  al.  v.  Salt  JLake  Rapid 
T.  Co.,  9  Utah,  81  (88  Pac.  Rep.  229).     But  this  rule  is  held 
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not  to  apply  unless  the  injury  to  the  abutting  owner  is  peculiar 
and  distinct  from  that  suffered  by  the  other  abutting  owners  in 
general.  Decker  v.  Evansville^  S.  c^  -A^.  /?y.  Co.,  188  Ind. 
498  (88  N.  E.  Rep.  849).  The  same  is  held  in  Mississippi 
under  Miss.  Const.  1890,  §  17.  A/a.  ii  V.  R.R.  Co.  w.Bloom^ 
71  Miss.  247  (15  So.  Rep.  72),  following  case  of  TTieoholdv. 
Ry.  Co.,  66  Miss.  279  (1   Ballards'  Annual,  §§  4-7). 

The  construction  and  operation  of  a  railroad  in  a  public 
street  imposes  no  greater  burden  upon  the  abutting  owner's 
estate  in  fee  by  carrying  freight  than  by  carrying  passengers 
only.  Montgomery  v.  Santa  Ana  t&  W.  R.  Co.y  104  Cal.  186 
(87  Pac.  Rep.  786;  25  L.  R.  A.  654). 

Sec.  12.  Obstruction  of  streets  by  construction  of 
railroads.  As  between  an  abutting  lot  owner  and  a  railway 
company  the  lot  owner  has  a  right  to  have  the  street 
adjoining  his  property  maintained  as  a  street  in  such  a  manner 
that  access  to  his  lot  may  not  be  entirely  cut  off  or  destroyed. 
In  case  of  such  destruction  the  abutting  owner  may  maintain 
a  suit  for  damages  but  his  recovery  cannot  include  damages 
for  a  change  of  grade  made  under  the  direci;ion  of  the  city. 
Atchison,  T.  tB  S.  F.  R.  Co.  et  al.  v.  Davidson,  52  Kan.  789 
(85  Pac.  Rep.  787)  ;  Ervingy.  Phelfs  <&  Bigelow  Wind  Mill 
Co,  et  al,  52  Kan.  787  (85  Pac.  Rep.  800) .  "  It  is  not  neces- 
sary that  a  portion  of  the  lot  should  actually  have  been  taken 
by  the  railroad  company  in  order  to  entitle  the  owner  to  dam- 
ages for  the  obstruction ;  but,  if  access  to  and  egress  from  the 
property  have  been  cut  off*  by  the  construction  of  a  railroad^ 
the  owner  suffers  a  peculiar  and  special  injury,  for  which  he 
is  entitled  to  compensation.  No  license  or  consent  from  the 
city  will  exempt  the  company  from  liability  to  the  owner  for 
placing  an  obstruction  across  the  alley  which  practically 
excludes  access  to  the  lot  for  the  ordinary  purposes  for  which 
an  alley  is  used  by  an  owner.  Although  the  obstruction  may 
not  wholly  prevent  access  to  the  property,  if  it  is  such  as  to 
practically  preclude  the  ordinary  -and  reasonable  use  of  the 
alley  as  a  means  of  entering  and  leaving  the  rear  of  the  lot  the 
company  is  liable  for  the  injury  suffered."  Leavenworth ,  N. 
&  5.  R.  Co.  V.  Curtan  et  al,  51  Kan.  482  (88  Pac.  Rep.  297). 
Even  though  a  railway  be  authorized  to  construct  its  road 
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along  a  street  it  cannot  monopolize  the  street  in  derogation  of 
the  public  and  private  use  to  which  it  has  been  applied. 
Evans  v.  Chicago,  St.  P.  M.  d:  O.  R.  Co.,  86  Wis.  597  (57 
N.  W.  Rep.  854;  89  Am.  St.  Rep.  908).  If  it  obstructs  the 
street  at  a  point  not  opposite  to  the  property  still  it  is  liable. 
Atchison  £  N.  R.  Co.  v.  Bocrner,  84  Neb.  240  (51  N.  W.  Rep. 
842;  88  Am,  St.  Rep.  687).  An  abutting  owner  is  entitled 
to  recover  damages  on  account  of  the  obstruction  of  access  to 
his  property  occasioned  by  the  construction  of  a  railroad,  and 
the  fact  that  the  obstruction  is  not  continuous,  but  only 
occasional,  for  several  hours  at  a  time,  does  not  affect  the  right 
of  action,  thought  it  may  the  amount  of  damage.  Hayes  v. 
Chicago,  St.  P.  M.  ^  O.  R.  Co.,  46  Minn.  849  (49  N.  W. 
Rep.  61).  Where  the  construction  of  a  railroad  in  a  highway 
completely  cuts  off  an  entrance  into  one's  property  through 
one  end  of  an  alley,  the  injury  is  special  to  him,  and  he  may 
recover  therefor.     Pennsylvania  Co.  v.  Stanley,  Ind.  A  pp. 

(87  N.  E.  Rep.  288). 

Sec.  13.  Change  of  grade  by  railroad.  In  Indiana  it 
is  held  that  where  a  railroad  company  raises  the  grade  of  its 
tracks,  and,  in  order  to  restore  an  intersecting  highway  to  its  for- 
mer state  as  required  by  §  8908,  Rev.  Stat.  1881 ,  it  fillH  and  raises 
the  grade  of  such  street  beyond  its  right  of  way,  and  in  front  of 
the  property  of  a  private,  abutting  land-owner,  thereby  mater- 
ially interfering  with  such  owner's  ingress  and  egress  to  and 
from  his  property,  the  railroad  company  is  liable  to  him  for 
the  damage  done.  The  approaches  to  a  crossing,  whether 
extending  beyond  the  right  of  way  or  not,  are  a  part  of  it ;  and 
that  a  grant  of  the  right  of  way  for  the  railroad  in  such  case 
does  not  carry  by  implication  the  right  to  raise  tlie  street 
beyond  the  limits  of  the  right  of  way,  nor  release  the  railroad 
company  from  damages  accruing  to  the  abutting  land-owner. 
Egbert  et  al.  v.  Lake  Shore  d:  M.  S.  R.  Co.,  6  Ind.  App.  850 
(88  N.  E.  Rep.  659).  Such  abutting  owner  cannot  recover 
from  the  railway  company  for  consequential  damages  where 
the  change  of  grade  is  made  in  compliance  of  the  legislative 
requirements  of  the  charter.  Robinson  v.  Great  Northern  R. 
R.  Co.,  48  Minn.  445  (51  N.  W,  Rep.  884).  The  measure  of 
damages,  in  an  action  for  injury  by  a  change  in  the  grade  of  a 
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street,  under  Iowa  Code  §  469,  is  the  difference  in  value  of 
the  property  before  and  after  the  change  of  grade.  Stewart 
V.  City  of  Council  Bluffs,  84  la.  61  (50  N.  W.  Rep.  219). 

Sec.  14.  Ordinances  and  statutes — Rights  conferred 
by  against  abutting  ovrners.  Where  a  railroad  company, 
under  a  city  ordinance,  or  the  statute,  constructs  and  operates 
its  road  in  a  street  or  highway,  but  leaves  sufficient  space 
between  the  roadbed  and  abutting  land  or  lots  for  ordinary 
vehicles,  teams  and  '  travel,  there  is  no  such  obstruction  of 
access  to  abutting  land  or  lots  as  to  permit  damages  for  any 
depreciation  in  value  thereof.  If  a  railroad  company,  in  con- 
structing its  road  and  surfacing  its  track,  makes  holes  or  other 
temporary  obstructions  in  a  street  or  highway,  an  abutting 
land  or  lot  owner  may  recover  all  special  damages  suffered  by 
him  prior  to  the  commencement  of  his  action  ;  but  on  account 
of  such  defects  or  obstructions  in  the  street  or  highway  he 
cannot  recover  for  the  supposed  depreciation  in  value  of  his 
property,  upon  the  ground  of  a  permanent  appropriation  for 
the  right  of  way.  Chicago^  K,  <&  W,  R.  Co.  v.  Union  Inv, 
Co.,  51  Kan.  600  (88  Pac.  Rep.  878)  ;  Ottawa,  O.  C.  <t  C.  G. 
R.  Co.  V.  Peterson,  51  Kan.  604  (88  Pac.  Rep.  606). 

Under  the  Minnesota  statute,  Gen.  St.  1878,  c.  84,  §  47^ 
and  Special  Laws,  c.  87,  it  is  held  that  a  city  council  has  no 
authority  to  grant  a  license  to  construct  a  purely  private  rail- 
road upon  or  across  a  public  street.  Such  statutes  have  refer- 
ence to  railroads  which  perform  the  function  of  common  car- 
riers, and  are  in  the  nature  of  public  highways.  Gustafson  v» 
Hamm,        Minn.  (57  N.  W.  Rep.   1054;  22  L.  R.  A. 

565).  An  abutter's  right  to  damages  is  not  affected  by  the 
fact  that  the  municipal  authorities  have  granted  a  railroad  the 
privilege  of  occupying  the  street.  Pittsburgh ,  C  C.  <^  St.  L. 
R.  Co.w.  Harper,        Ind.  App.  (87  N.  E.  Rep.  41) ;  Has- 

hit  v.  Nenv  Albany,  B.  £  T.  R.  Co.,  7  Ind.  App.  608  (84  N.  E. 
Rep.  845).  A  judgment  by  an  abutting  owner  for  damages 
against  a  railroad  company  on  account  of  the  construction  of  its- 
road  in  a  street,  although  it  be  under  the  consent  of  the  munici- 
pality, is  entitled  to  priority  of  payment  over  mortgage  bonds- 
out  of  the  fund  produced  by  a  sale  of  the  road  to  foreclose 
such  mortgage.     Penn  Mut.  Life  Ins.  Co.  et  al  v.  Heiss  et  al.„ 
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141  111.  85  (81  N.  E.  Rep.  188;  88  Am.  St.  Rep.  278).  Leg- 
islative permission  given  a  railroad  company  to  change  the 
grade  of  a  highway  at  a  crossing  of  its  road  does  not  affect  its 
liability  as  to  damages  resulting  to  abutting  property.  Ind. 
Rev.  Stat.  1894,  §  5158  applied,  Pennsylvania  Co,  v.  Staniey^ 
Ind.  App.  (87  N.  E.  Rep.  288). 

Sec.  15.  Railroads  in  streets — Construction  of  stat- 
utes. In  construing  Iowa  Code,  §  464,  which  provides  that 
no  railroad  company  shall  occupy  a  street  until  injury  result- 
ing to  the  abutting  property  has  been  ascertained  and  compen- 
sated, it  has  been  held  that  such  an  owner  may  recover  damages 
occasioned  by  the  construction  of  embankments  in  the  street 
for  the  purpose  of  approaches  to  an  overhead  street  crossing; 
that  the  measure  of  damage  in  such  cases  is  the  difference  in 
the  value  of  the  property  before  and  after  the  construction  of 
the  crossing,  without  regard  to  benefits.  JVicJks  v.  Chicago^ 
St.  P.  £  K.  C.  R.  Co.,  84  la.  27  (50  N.  W.  Rep.  222).  This 
statute  does  not  authorize  the  recovery  of  damages  by  an  abutt- 
ing owner  for  the  laying  of  a  railroad  track  in  the  street  by 
permission  of  the  municipal  authorities,  without  proof  of  actual 
damage  to  his  property.  Cooi  v.  ChicagOy  M.  it  St,  P.  /?. 
Co,,  88  Li.  278  (49  N.  W.  Rep.  92).  Under  this  statute  dam- 
ages may  be  recovered  for  injury  to  a  lot  which  lies  opposite  to 
a  portion  of  an  embankment  rendered  necessary  for  the  con- 
struction of  the  road-bed,  though  not  opposite  to  any  portion 
of  the  track  itself.  Gates  v.  Chicago^  St.  P.  it  K.  C  R,  Co,, 
82  la.  518  (48  N.  W.  Rep.  1040).  Va.  Code,  1887,  §  1072 ; 
Acts  1874-75,  p.  85  applied — railroad  in  street.  Hodges  v. 
Seaboard  it  R,  R.  Co.,  88  Va.  658  (14  S.  E.  Rep.  880).  Ga. 
Acts  1888,  p.  189  applied— condemnation  for  construction  of 
railroad  in  a  street.  Streyer  v.  Georgia,  S.  it  F,  R.  Co,,  90  Ga. 
56  (15  S.  E.  Rep.  687).  Wis.  Laws  1889,  ch.  255  applied. 
Morris  v.  Wisconsin  Midland  R.  Co,,  82  Wis.  541  (52  N. 
W.  Rep.  758). 

Sec.  16.  Street  Railroads.  The  dominant  control  of 
highways  and  streets  is  vested  in  the  legislative  power  of  the 
state,  and,  by  virtue  of  legislative  enactment,  a  railroad,  oper- 
ated either  by  steam  or  animal  power,  may  be  constructed 
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across  or  along  them  without  the  consent  of  the  municipal 
authorities.  It  is  competent  for  the  legislature  to  authorize 
the  construction  of  a  street  railway,  operated  by  horse-power, 
as  distinguished  from  one  operated  by  steam,  in  the  public 
streets,  without  providing  any  compensation  to  abutting  prop- 
erty holders  along  the  street  through  which  such  road  may  be 
constructed.  This  is  upon  the  theory  that  such  roads  are  not 
additional  burdens  upon  the  soil  of  the  street,  but  are  legiti- 
mate uses  of  the  highway,  in  furtherance  of  the  purposes  for 
which  they  were  originally  dedicated.  State  ex  rel.yackson- 
villev.  Jacksonville  St.  R.  Co.,  29Fla.  590  (10  So.  Rep.  590). 
The  trolley  system  of  propelling  street  cars,  as  at  present  used 
for  the  transportation  of  passengers  through  the  streets  of  a 
city,  is  within  the  public  easement  over  urban  highways. 
The  owners  of  fee  simple  of  land  in  a  street  may  prosecute  a 
certiorari  to  test  the  legality  of  a  municipal  ordinance  pur- 
porting to  authorize  a  railway  company  to  place  rails,  poles, 
and  wires  on  their  land  in  the  street.  Kennelly  v.  Mayor  oj 
Newark,         N.  J.  (80  Atl.  Rep.  581). 

Sec.  17.  Shade  Trees.  An  owner  of  land  adjoining  a 
public  highway,  whose  title  eritends  to  the  center  of  the  road, 
who  has  cultivated  shade  trees,  planted  partly  on  his  own  land 
and  partly  in  the  line  of  the  highway,  within  the  bounds  of  his 
deed,  has  a  property  interest  in  such  trees,  and  the  right  of 
their  enjoyment,  subject  only  to  the  convenience  of  public 
travel ;  and  this  right  cannot  be  taken  away  even  by  legisla- 
tive anthority  without  compensation  be  made.  Dailey  v. 
State,        'O.  St.  (87  N.  E.  Rep.  710;  24  L.  R.  A.  724). 

Where  the  public  acquiesces  in  an  abutting  owner's  occupancv 
of  an  unused  portion  of  the  highway,  with  shade  trees  for  ^ 
number  of  years  and  such  portion  of  the  highway  is  not  neede<^ 
for  travel  nor  for  its  proper  improvement,  a  court  of  equity 
will  restrain  the  authorities  from  removing  such  shade  trees. 
Crismon  v.  Deck,  84  la.  &44  (51  N.  W.  Rep.  55).  It  is  held 
by  a  divided  court  that  where  a  city  is  authorized  to  repair  the 
streets  in  the  manner  and  to  the  extent  its  commissioners  maj 
deem  best,  an  abutting  owner  cannot  recover  damages  for  the 
destruction  of  shade  trees  even  though  such  trees  did  not 
obstruct  the  sidewalk  or  street  and  the  public  convenience  did 
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not  require  their  destruction  and  it  was  not  necessary  to  the 
proper  improvement  of  the  street.  Tate  v.  City  of  Greens- 
borough  et  aL,  114  N.  C.  892  (19  S.  E.  Rep.  767).  An  able 
and  exhaustive  dissenting  opinion  collates  and  cites  the  author- 
ities on  the  other  side  of  the  question. 

Sec.  18.  Elevated  railroads.  Where  an  abutting 
owner,  having  only  an  easement  in  the  street,  consents  in 
writing  to  the  occupation  of  the  street  by  an  elevated  railroad 
he  waives  his  right  to  object  to  the  construction  of  the  road, 
or  to  claim  damages.  White  v.  M.  R,  Co.  et  al.y  189  N.  Y. 
19  (34  N.  E.  Rep.  887).  Damages  may  be  recovered  for  a 
diminution  in  the  rental  value  of  property  occasioned  by  the 
construction  of  an  elevated  railroad  in  a  street,  although  as  to 
the  owner  the  usuable  value  of  the  property  is  undiminished. 
Woolsey  et  ah  v.  N.  r.  E.  R.  R.  Co.  et  aL,  184  N.  Y.  828 
(30  N.  E.  Rep.  887;  81  N.  E.  Rep.  891).  The  measure  of 
4amages  is  the  lessened  value  of  the  landowner's  interest, 
caused  by  the  continued  maintenance  and  operation  of  the 
road.  Sperh  v.  M.  E.  R.  Co.  et  al.,  187  N.  Y.  155  (82  N.  E. 
Rep.  1050 ;  20  L.  R.  A.  752).  Benefits  may  be  deducted  from 
consequential  damages.  Bookman  v.  N.  T.  E,  R.  R,  Co.  et  al.^ 
187  N.  Y.  802  (88  N.  E.  Rep.  888) ;  Sutroet  al.  v.  Manhattan 
R.  Co.  et  al.,  187  N.  Y.  592  (88  N.  E.  Rep.  884)  ;  Sperb  v. 
M.  E.R.  Co.  et  al.,  187  N.  Y.  596  (83  N.  E.  Rep.  819); 
BischofY.N.  r.  E.  R.  R.  Co.  et  al.,  188  N.  Y.  257  (88  N. 
E.  Rep.  1078) ;  Saxton  v.  N.  T.  E.  R.  R.  Co.,  189  N.  Y. 
820  (84  N.  E.  Rep.  728).  The  question  of  noise  may  be  con- 
sidered  in  ascertaining  past  damages.  Bischoff  v.  N.  T.  E. 
R.  R.  Co.  etal.^SSN.  Y.  257  (88 N.  E.  Rep.  1078).  Particu- 
lar cases  discussing  what  may  be  considered  in  estimating 
damages.  Bookman  \.N.  T.  E.  R.  R.  Co.  et  al.,  187  N.  Y. 
802  (88  N.  E.  Rep.  888)  ;  Bischoff  y.  N.  T.  E.R.  R.  Co.  et 
al.,  188  N.  Y.  257  (88  N.  E.  Rep.  1078).  Expert  evidence 
as  to  value  of  property  before  and  after  taking  for  railroad 
purposes  is  admissible  but  not  to  show  the  amount  of  damages 
or  the  value  of  the  land  if  the  road  had  not  been  built.  Sixth 
Avenue  R.  R.  Co.  v.  M.  E.  R.  Co.,  188  N.  Y.  648  (34  N. 
E.  Rep.  400) ;  Hunter  v.  M.  R.  Co.  et  al.,  141  N.  Y.  281  (86 
N.  E.  Rep.  400).  In  case  of  the  death  of  an  owner  pending 
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an  action  for  damages  for  permanent  injury  to  the  land,  the 
right  of  action  passes  to  the  party  taking  the  legal  title  to  the 
land.  Mitchell  et  al.  v.  J/.  E.  R.  Co.  et  a/.,  184  N.  Y.  11 
(81  N.  E.  Rep.  260).  Construction  of  particular  agreements^ 
Matter  of  Metropolitan  E.  R.  Co.,  186  N.  Y.  500  (82  N.  E. 
Rep.  1048).  N.  Y.  Code  Civ.  Proc.  §  1015  authorizing  a 
court  to  direct  a  reference  in  certain  cases  held  not  to  apply  in 
an  action  to  enjoin  the  operation  of  an  elevated  railroad. 
Doyle  V.  M.  E.  R.  Co.  et  al.,  186  N.  Y.  505  (82  N.  E.  Rep. 
1008).  It  is  held  that  an  elevated  railway  is  not  a  street  rail- 
way within  the  meaning  of  §  464  of  the  Iowa  Code.  Fret- 
day  V.  Sioux  City  Rapid  Transit  Co.,  la.  (60  N.  W* 
Rep.  656). 
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Sec.  19.  Before  ivhom  aknoivledgments  may  be 
taken.  A  notary  public  is  not  disqualified  to  take  an  acknowl- 
edgment to  a  mortgage  by  reason  of  the  fact  that  he  acted  as 
agent  for  the  mortgagor  in  obtaining  the  money.  Penn,  v. 
Garvin,  56  Ark.  511  (20  S.  W.R.  410).  Citing,  Kutch  v. 
Holly,  *l*l  Tex  220  (14  S.  W.  Rep.  82)  ;  Sawyer  v.  Cox,  68 
111.  180.  Under  §  10,  c.  99,  Rev.  St.  111.  1891,  of  the  Notaries 
Public  Act,  it  is  no  objection  to  a  deed  that  the  acknowledg- 
ment was  taken  in  one  county  by  a  notary  of  another  county. 
Gueriin  v.  Mombleau,  144  111.  82  (88  N.  E.  Rep.  49).  An 
acknowledgment  cannot  be  taken  by  a  party  to  the  deed 
whether  trustee  or  otherwise.  Rothschild  et  al.  y.Dougher  et 
al.,  85  Tex.  882  (20  S.  W.  Rep.  142 ;  84  Am.  St.  Rep.  811;  16 
L.  R.  A.  719).  The  taking  of  an  acknowledgment  is  a  quasi 
judicial  act,  and  if  the  officer  is  disqualified,  on  account  of  his 
interest  in  the  transaction,  the  act  is  a  nullity.  Longv.  Crews 
et  a/.,  118  N.  C.  256  (18  S.  E.  Rep.  499).  Citing,Beaman  v. 
Whitney,  20  Me.  418 ;  Groesbeck  v.  Seeley,  18  Mich.  829 ; 
Davis  v.  Beazley,  75  Va.  491 ;  Bowden  v.  Parrish,  86  Va.  6T 
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(9  S.  E.  Rep.  616)  ;  Brtywn  v.  Moore,  88  Tex.  645;  Wasson 
V.  Connor^  64  Miss.  851 ;  Withers  v.  Baird,  82  Amer.  Dec. 
754,  and  notes ;  1  Amer.  &  Eng.  Enc.  Law,  145,  note  6 ;  16 
Amer.  &  Eng.  Enc.  Law,  775, 

A  recent  statute  of  Virginia  provides  that  a  notiry  pub- 
lic or  other  officer  who  is  a  stockholder  or  officer  in  a  com- 
pany may  take  acknowledgment  of  conveyance  by  or  to  such 
company  provided  he  is  not  interested  in  the  property.  Va. 
Acts  1898-94,  p.  580.  Where  by  statute  only  one  officer  in  a 
county  is  authorized  to  take  acknowledgments,  he  may  take 
the  acknowledgment  of  a  deed  in  which  he  is  guarantee. 
Stevenson  v.  Brasher  etc.,  90  Ky.  28  (18  S.  W.  Rep.  242). 
One  who  is  named  as  a  preferred  creditor  in  a  trust  deed  is 
disqualified  to  take  the  acknowledgment  of  the  same.  Long' 
V.  Crews  et  al.,  118  N.  C.  256  (18  S.  E.  Rep.  499) .  Although, 
under  Mo.  Const,  art.  8,  §  12,  and  Rev.  Stat.  1889,  §  7107, 
one  not  a  citizen  of  the  United  States  is  ineligible  as  a  notary 
public,  yet  where  such  a  one  has  been  duly  commissioned  a 
notary,  he  is  a  de  fax:to  officer,  and  his  authority  to  acknowl- 
edge deeds  cannot  be  impeached  collaterally.  Wilson  v.  Kim- 
mel^  109  Mo.  260  (19  S.  W.  Rep.  24).  Where  a  public  officer 
authorized  to  take  acknowledgments  is  allowed  to  have  a 
deputy,  an  acknowledgment  taken  by  such  deputy  in  the  name 
of  the  principal  is  valid.  Piper  v.  Chippewa  Iron  Co.,  51 
Minn.  495  (58  N.  W.  Rep.  870)  ;  Stewart  v.  Perkins  et  aL, 
110  Mo.  660  (19  S.  W.  Rep.  989). 

Sec.  20.  Form  and  sufficiency  of  certificate.  A  cer- 
tifioate  of  acknowledgment  of  a  deed  by  husband  and  wife, 
failing  to  state  that  the  wife  is  personally  known  to  the  officer 
taking  same,  to  be  the  person  named  in  the  deed,  will  not 
release  the  wife's  dower  in  her  husband's  lands.  Hart  v. 
Randolph,  142  111.  521  (82  N.  E.  Rep.  517).  Citing,  Hein^ 
rich  V.  Simpson^  66  111.  57.  Where  an  officer  has  authority 
to  take  acknowledgments  anywhere  in  the  state,  the  addition, 
in  the  venue  to  the  certificate,  of  a  wrong  county,  or  where 
there  is  no  such  county,  will  not  affect  its  validity.  Where  a 
deed  and  the  acknowledgment  are  regular  on  their  face,  it  will 
not  impair  the  effect  of  the  record  that  the  acknowledg-. 
ment  was  in   fact  taken   before   the   deed   was  complete,  as 


g  20,  21  ACKNOWLEDGMENTS.  44 

where  the  name  of  the  grantee,  or  description  of  the  premises 
had  not  been  inserted.  Rossain  et  aL  v.  Norton  et  al,^  58 
Minn.  560  (55  N.  W.  Rep.  747). 

In  passing  upon  the  validity  of  the  certificate  a  presump- 
tion prevails  that  it  was  made  within  the  limits  of  the  officer's 
jurisdiction  ;  and  where  a  notary  designates  himself  below  his 
signature  as  a  notary  of  a  certain  county  which  corresponds 
with  the  name  of  his  county  contained  on  the  seal  affixed  to 
his  certificate,  this  designation  of  his  location  will  prevail  over 
a  different  designation  in  the  caption  of  the  certificate. 
Alexander  v.  Houghton  et  al.,  86  Tex.  702  (26  S.  W.  Rep. 
987).  A  statement  in  the  certificate  that  the  person  named 
*'  personally  appeared  "  before  the  officer  is  a  substantial  com- 
pliance with  a  statute  requiring  the  certificate  to  show  that 
the  person  making  the  acknowledgment  is  "  personally  known  " 
to  the  officer.  Warder  v.  Henry,  117  Mo.  580  (28  S.  W. 
Rep.  776).  For  collation  of  authorities  as  to  what  is  a  suffi- 
cient designation  of  the  title  of  the  officer,  see  Summer  v. 
Mitchell,  29  Fla.  179  (10  So.  Rep.  562 ;  80  Am.  St.  Rep.  106 ; 
14  L.  R.  A.  815).  Where  the  certificate  identifies  the  party 
as  known  to  the  officer  to  be  the  person  executing  the  instru- 
ment, a  variance  in  the  spelling  of  the  name  of  such  party  as 
appearing  in  the  certificate  will  be  presumed  to  be  a  clerical 
error  merely,  and  will  not  vitiate  the  acknowledgment.  Rodes 
v.  St.  Anthony  d  Dakota  Elevator  Co.,  49  Minn.  870  (52 
N.  W.  Rep.  27). 

Sec.  21.    As  to  the  conclusiveness  of  the  certificate. 

In  the  absence  of  fraud  or  imposition  participated  in  by*  the 
grantee  or  of  which  he  has  knowledge,  the  certificate  of 
acknowledgment  is  conclusive  of  the  facts  therein  stated. 
Herring  v.  White,  6  Tex.  Civ.  App.  249  (25  S.  W.  Rep. 
lOlG).  In  a  recent  and  well-considered  case  the  authorities 
are  collated  and  reviewed,  and  it  is  held  that  where  the  grantor 
named  in  a  conveyance  has  actually  appeared  before  the  officer 
and  an  acknowledgment  is  taken,  the  certificate  is  conclusive 
of  the  facts  certified  so  far  as  the  officer  is  authorized  by  law 
to  certify  it ;  but  where  such  certificate  has  been  obtained  by 
duress  or  fraud  in  which  the  grantee  participated  or  had 
notice,  or  where  there  has  been  no  appearance  of  a  married 


45  EPITOME    OP    CASES.  §  21 

woman  before  the  officer,  and,  in  fact,  no  acknowledgment 
made,  such  fact  may  be  shown  in  contradiction  of  the  officer's 
certificate,  even  against  the  mortgagees  and  purchasers  for 
value  and  without  notice.  Grider  et  ux.  v.  American  Free^ 
hold  Mortg,  Co.  of  London,  99  Ala.  281   (12  So.  Rep.  775). 

There  being  no  knowledge  on  the  part  of  the  mortgagee 
to  the  contrary,  a  mortgagor  may  not  show  that  the  mortgage 
was  not  executed  in  the  presence  of  the  subscribing  witnesses. 
First  Ncdional  Bank  of  Fla,  et  al.  v.  Ashmead  et  ux.,  88  Fla. 
416  (14  So.  Rep.  886).  The  fact  that  a  wife  did  not  appear 
before  a  justice  and  acknowledge  the  execution  of  a  deed 
to  the  homestead,  though  the  recital  of  the  justice  in  the 
acknowledgment  is  perfect,  may  be  shown  by  extrinsic  evi- 
dence.    Edinburgh  A.  JL.  M,    Co.,  Lim,  v.  Peoples  et  al.y 

Ala.  (14  So.  Rep.  656) .    Parol  evidence  may  be  intro- 

duced to  show  that  an  officer's  certificate  of  acknowledgment 
was  entirely  without  authority  by  reason  of  the  fact  that  the 
person  whose  acknowledgment  was  certified  never  in  fact 
executed  the  instrument  or  appeared  before  the  officer  for  that 
purpose.  JLeMesnager  et  al,  v.  Hamilton  et  ux,,  101  Cal.  582 
(85  Pac.  Rep.  1054;  40  Am.  St.  Rep.  81).  A  statute  (N.Y. 
Code  Civ.  Proc.  §  986)  providing  that  the  certificate  shall  not 
be  conclusive,  but  that  it  may  be  rebutted  and  contested  by  a 
party  affected  thereby,  cannot  be  invoked  to  prevent  the  oper- 
ation of  an  estoppel  by  deed.  Mutual  L.  Ins.  Co.  y.  Corey 
et  al.,  185  N.  Y.  826  (81  N.  E.  Rep.  1095).  A  certificate  in 
proper  form  can  be  impeached  only  by  clear,  convincing,  and 
satisfactory  proof  that  it  is  false  and  fraudulent  Barker  v. 
Avery,  86  Neb.  599  (54  N.  W.  Rep.  989)  ;  Phillips  v.  Bishop, 
35  Neb.  487  (58  N.  W.  Rep.  875).  Citing,  Insurance  Co.  v. 
Nelson,  108  U.  S.  544;  Russell  v.  Union,  78  111.  887;  Mars- 
ton  \.  Br  ittenham,  76  111.  614:  Crane  y.  Crane,  81  111.  165; 
McPherson  v.  Sanborn,  88  111.  150 ;  Blackman  v.  Hawks,  89 
111.  512;  Heeter  v.  Glasgow,  79  Pa.  St.  79;  Fitzgerald  y. 
Fitzgerald,  12  Reporter,  720;  G abbey  v.  Forgeus,^  Kan. 
62  (15  Pac.  Rep.  866)  ;  Bailey  v.  Landingham,  58  Iowa, 
722  (6  N.  W.  Rep.  76)  ;  Smith  v.  Allis,  52  Wis.  837  (9  X. 
W.  Rep.  155) ;  Johnson  v.  Van  Velsor,  48  Mich.  208  (5  N.  W. 
Rep.  265) . 
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Sec.  22.  Proof  by  subscribing  ivitnesses.  In  Ten- 
nessee it  is  held  that  under  Code  1858,  §  2088,  providing  that, 
*^to  authenticate  an  instrument  for  registration,  its  execution 
shall  be  acknowledged  by  the  marker,  or  proved  by  two 
subscribing  witnesses,"  only  those  can  be  subscribing  wit- 
nesses who  are  competent  to  testify  in  regard  to  the 
matter  involved;  so  that,  married  women  being  at  the 
time  the  statute  was  passed  incompetent  to  testify  with  respect 
to  any  deed  made  by  or  to  their  husbands,  a  wife  is  not  a 
•competent  subscribing  witness  to  such  an  instrument.  Third 
Nat.  Bank  v.  O'Brien^         Tenn.  (28  S.  W.  Rep.  298). 

Under  the  Florida  statute,  act  of  November  15,  1828,  acknowl- 
•edgment  or  proof  of  the  execution  of  a  deed  before  the  officer 
authorized  by  law  to  record  the  same,  or  before  some  judicial 
•officer  of  the  territory,  was  required  before  the  deed  could  be 
duly  recorded.   Under  the  act  of  November  22,  1828,  clerks  of 
•county  courts  were  authorized  to  record    deeds,  mortgages, 
wills,  and  other  instruments  required  by  law  to  be  recorded. 
Where  the  certificate  of  acknowledgment  or  proof  of  the  exe- 
•cution  of  a  deed  refers  to  the  instrument  itself  in  such  manner 
as  to  connect  the  two,  they  may  be  considered   together  in 
determining  the  sufficiency  of  the  proof  of  execution.     So  it  is 
held,  that  when  the  attestation  clause  of  a  deed  recited  that 
the  deed  was  signed,  sealed,  and  delivered  in  the  presence  of 
two  persons  named,  and  one  of  them  made  oath  before  the 
-county  judge  that  the  grantors  in  the  deed,  in  the  presence  of 
the  witnesses  named,  signed  and  sealed  the  instrument  as  and 
for  their  act  and  deed,  and  for  the  uses  and  purposes  therein 
expressed,  the  proof  was  sufficient  to  admit  the  deed  to  record 
as  being  duly  recorded.     A  liberal  construction  obtains  in  favor 
of  sustaining  the  proof  of  the  execution  of   deeds  and  other 
instruments  required  to  be  acknowledged  or  proven  for  record. 
Cleland  v.  Long,  84  Fla.  858  (16  So.  Rep.  272). 

Sec.  23.  Miscellaneous  notes  on  acknoivledg- 
ments.  As  between  the  parties  to  a  deed,  title  passes  upon  the 
execution  and  delivery  of  the  conveyance,  even  though  it  be 
not  acknowledged  or  the  acknowledgment  be  defective.  If 
the  deed  be  warranty  in  form,  the  title  passed  thereby  is  not 
equitable  but  legal.      Conncll  v.  Galligher  et  aL,  86  Neb.  749 
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(55  N.  W.  Rep.  229) ;  89  Neb.  798  (68  N.  W.  Rep.  438). 
A  deed  of  trust  defectively  acknowledged  is  valid  between  the 
immediate  parties  and  those  having  actual  notice.  Hannah 
et  al.  V.  Davis  et  al.,  112  Mo.  599  (20  S.  W.  Rep.  686). 
Where  the  wife  is  shown  not  to  have  any  separate  estate  in 
the  land  her  acknowledgment  is  not  essential  in  order  to  pass 
the  title  of  the  husband,  yack  v.  Dillon y  6  Tex.  Civ.  App. 
192  (25  S.  W.  Rep.  645).  A  deed  executed,  acknowledged 
and  delivered  is  valid  although  not  witnessed.  Pearson  v. 
Davis,  Neb.  (59  N.   W.   Rep,  885).     An  unac- 

knowledged deed  is  valid  as  between  the  parties  and  all  per> 
sons  having  actual  notice  of  it  Wilson  v.  Kimmel,  109  Mo. 
260  (19  S.  W.  Rep.  24);     Banbury  y,  Sherin,         S.  Dak. 

(55  N.  W.  Rep.  728.)     McMaken  v.  NileSy        la. 
(60  N.  W.  Rep.  199.) 

Where  the  statute  requires  an  officer  to  certify  that  the 
grantor  who  executes  the  deed  is  personally  known  to  him,  he 
is  liable  to  the  grantee  for  a  false  statement  in  his  certificate  as 
to  this  fact,  and  where  such  officer  is  a  public  officer,  under 
bond,  such  liability  may  be  enforced  against  his  bond.  People, 
to  Use  of  Munson  v.  Bartcls  et  al.,  188  111.  822  (27  N.  E.  Rep. 
1091).  See  opinion  for  extensive  review  of  authorities.  The 
instrument  acknowledged  may  be  resorted  to  for  support  to 
the  acknowledgment.  Summer  v.  Mitchell ,  29  Fla.  179  (10 
So.  Rep.  562;  80  Am.  St.  Rep.  106;  14  L.  R.  A.  815). 
Citing,  Einstein  v.  Shouse,  24  Fla.  490  (5  South.  Rep.  880)  ; 
Collender  Co.  v.  Brackett,  87  Minn.  58  (88  N.  W.  Rep. 
214);  Owen  y.Baher,101  Mo.  407  (14  S.  W.  Rep.  175)  ; 
Wells  V.  Atkinson,  24  Minn.  161;  Samuels  y,  Shelton,  48 
Mo.  444 ;  Sharpe  v.  Orme,  61  Ala.  268 ;  Carpenter  v.  Dexter, 
8  Wall.  518 ;  Luffborough  v.  Parker,  12  Serg.  &  R.  48.  After 
the  conveyance  has  been  delivered  the  officer  has  no  power  to 
amend  a  certificate  which  is  fatally  defective.  Shubert  v. 
Winston,         Ala.  (11  So.'  Rep.  200) ,  following  Griffith 

V.  Ventress,9l  Ala.  866(2  Ballards' Annual,  §§  14-17;  8 
So.  Rep.  812) .  Where,  through  ignorance  of  the  parties  and 
the  notary  public,  a  written  contract  for  the  conveyance  of 
land  is  not  acknowledged,  it  is  error  for  the  court  to'  decree 
that  the  notary  shall  append  to  the  contract  a  certificate  of  its 
acknowledgment.      Stodolka  et  ux»y,  Novotny,  144  111.  125 
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(88  N.  E.  Rep.  584).  A  deed  not  acknowledged  or  recorded 
is  good  as  between  the  parties.  JSdson  v.  Knox^  8  Wash.  642 
(86  Pac.  Rep.  698).  • 


ADVERSE  POSSESSION. 


EPITOME  OP  CASES. 

Sec.  24.    As  to  ivhat  constitutes  adverse  possession* 

In  order  for  possession  to  be  adverse  it  must  be  actual ,  con- 
tinuous, visible,  notorious,  distinct  and  hostile  under  claim  of 
right  or  color  of  title.  Hempsted  v.  Huffman^  84  la.  898  (51 
N.  W.  Rep.  17)  ;  Timmons  et  al  v.  Kidwell  et  a/.,  188  111.  18 
(27  N.  E.  Rep.  766).  Continued  acts  of  ownership  upon  the 
property,  occupying,  using,  and  controlling  it  as  owner,  con- 
stitute the  usual  indicia  of  asserting  a  claim  of  title,  and  are 
sufficient  notice  of  such  claim  to  the  owner.  Village  of  Glcn^ 
coe  v.  Wadsworth,  48  Minn.  402  (51  N.  W.  Rep.  877). 
"  Notorious "  means  such  elements  of  notoriety  as  that  the 
owner  may  be  presumed  to  have  notice  of  it  and  of  its  extent. 
Watrous  v.  Morrison,  88  Fla.  261  (14  So.  Rep.  805;  89  Am.  St. 
Rep.  189).  **  Camping  in  a  tent  on  vacant  and  unoccupied 
land,  and  cooking,  preparing  food,  and  sleeping  on  it  for  a  few 
days,  or  a  week,  and  watching  it  for  several  weeks  for  the 
purpose  of  keeping  off  trespassers  and  asserting  title  to  the 
land,  but  doing  and  intending  to  do  nothing  else  to  improve 
the  land  or  subject  it  to  any  proper  use,  is  not  sufficient  adverse 
possession  to  interrupt  the  running,  in  favor  of  a  tax  deed,  of 
the  statute  of  limitations  provided  by  section  1188  of  the 
Revised  Statutes  of  Wisconsin."  Musser-Sauntry  I^.  L,  S 
Mfg.  Co.  v.  Tozer,  Minn.  (57  N.   W.   Rep.   1072). 

The  possession  of  the  children  of  a  decedent  by  their  guar- 
dian is  adverse  to  persons  who  claim  to  be  his  children  by 
another  woman  and  who  assert  that  those  in  possession  are 
illegitimate.  IVestenfelder  et  al,  v.  Green,  24  Ore.  448  (84 
Pac.  Rep.  28). 
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Residence  upon  the  land  is  not  essential.  Anderson  v. 
Burnham^  52  Kan.  451  (84  Pac.  Rep.  1056).  It  is  not  nec- 
essary that  the  premises  should  be  enclosed  by  a  fence,  or  that 
when  a  fence  is  used  it  should  be  of  any  particular  kind.* 
Sauers  v.  Giddings,  90  Mich.  50  (51  N.  W^  Rep.  2C5).  The 
possession  of  a  purchaser  entering  under  a  contract  of  pur- 
chase is  as  owner,  and  is  adverse.  Knudspn  v.  Litchfield^  87 
la.  Ill  (54  N.  W.  Rep.  199).  Adverse  possession  with  the 
know^ledge  and  acquiescense  of  the  owner  need  not  be  open 
and  notorious.  Dausch  v.  Crane ^  109  Mo.  828  (19  S.  W.  Rep* 
61).  Minor  cases  in  which  the  particular  facts  are  consid* 
ered  and  held  sufficient  to  support  adverse  possession.  Guinn 
V.  Spillman  et  aLy52  Kan,  496  (85  Pac.  Rep.  18)  ;  Lantry  v. 
Parker,  87  Neb.  858  (55  N.  W.  Rep,  962)  ;  Whitaker  v- 
Erie  Shooting  Club,  Mich.  (60  N.  W.  Rep.  988)  ; 

LittUjohn  v.  Barnes  et  aL,  188  111.  478  (28  N.  E.  Rep.  980). 

Sec.  25.  As  to  what  is  not  adverse  possession. 
Permissive  possession  is  not  adverse.  Smith  v.  Hitchcock,  88 
Neb.  104  (56  N.  W.  Rep.  791);  Smith  v.  Mount  et  a/.,  88 
Neb.  Ill  (56  N.  W.  Rep.  798).  Possession  held  by  mistake 
as  to  the  true  boundary  is  not  adverse.  Goldshorough  v.  Pid* 
duck,  87  la.  599  (54  N.  W.  Rep.  481)  ;  Shotwell\.  Gordon^ 
121  Mo.  482  (26  S.  W.  Rep.  841).  Nor  is  possession  held  by 
one  who  occupies  the  position  of  an  equitable  mortgagor. 
Phclan  V.  Fitzpatrick,  84  Wis.  240  (54  N.  W.  Rep.  614). 
If  in  its  inception  the  possession  is  friendly  it  cannot  be  con- 
verted into  one  of  hostility  by  a  mere  mental  intention,  some 
.  notice  or  act  indicating  the  intent  to  disseise  is  necessary. 
Comstock  V.  Eastwood  et  aL,  108  Mo.  41  (18  S.  W.  Rep.  89)  ; 
Pitzman  v.  Boyce  et  aL,  111  Mo.  887  (19  S.  W.  Rep.  1104; 
88  Am.  St.  Rep.  586)  ;  Costello  v.  Harris,  162  Pa.  St.  897 
(29  Atl.  Rep.  874)  ;  Millctt  v.  Lagomarsino,  Ore. 
(88  Pac.  Rep.  808)  ;  Roe  v.  Bund/s  Heirs  et  al.,  45  La.  898 
(12  So.  Rep.  759).  One  who  occupies  land  simply  because 
he  cxui  do  so  without  the  payment  of  rent,  having  entered 
under  no  claim  of  ow^nership,  is  not  holding  adversely.  Sme- 
berg  V.  Cunningham,  96  Mich.  878  (56  N.  W.  Rep.  78;  85 
Am.  St.  Rep.  613).  The  mere  payment  of  taxes,  cutting  of 
timber,  and  keeping  off  trespassers,  while  acts  tending  to  show 
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claim  of  ownership,  are  not  sufficient  to  constitute  adverse 
possession.  P harts  v.  yonesy  122  Mo.  125  (26  S.  W.  Rep. 
1082). 

Possession  without  color  of  title  or  claim  of  right  is  not 
adverse.       Wickham  v.  Ifenthorn,  la.  (59  N.  W. 

Rep.  276)  ;  Preble  et  al,  v.  Maine  Central  R.  Co,^  85  Me. 
260  (27  Atl.  Rep.  149 ;  85  Am.  St.  Rep.  866 ;  21  L.  R.  A, 
829).  The  accidental  and  unintentional  tnclosure  of  a  small 
portion  of  land  for  the  statutory  period  will  not  constitue  the 
basis  of  a  possessory  right.  Kirkman  v.  Brcrwn^  98Tenn. 
476  (27  S,  W.  Rep.  709).  Where  a  married  woman  resides 
upon  land  with  her  husband,  in  the  absence  of  any  claim  to 
the  contrary,  the  possession  w^ill  be  presumed  to  be  that  of  the 
husband.  Garrard  v.  HiUl,  92  Ga.  787  (20  S.  E.  Rep.  857). 
Adverse  possession  of  unenclosed,  uncultivated,  unimproved, 
and  unoccupied  land  is  not  shown  by  evidence  that  one  had  it 
surveyed,  and  its  boundaries  marked  by  ifionuments,  paid  taxes 
on  it  for  a  few  years,  and  from  time  to  time  cut  trees  on  it  for  use 
on  other  land.  Mission  of  the  Immaculate  Virgin ^  etc.  v. 
Cronin,  N.  Y.  (88  N.  E.   Rep.  964).     Where  the 

land  is  unenclosed  the  possession  of  the  claimant  must  be 
exclusive.     McConnell  \.    Wilborn^         Ky.  (24  S.  W. 

Rep.  627).  Occasional  entries  to  cut  timber  do  not  constitute 
adverse  possession.  McLean  v.  Smithy  114  N.  C.  856  (19  S. 
E.  Rep.  279) .  Mere  occupancy  of  land  by  grazing  live-stock 
upon  it,  without  substantial  enclosures,  or  other  permanent 
improvements,  does  not  constitute  adverse  possession.  JDe 
Las  Fuentes  et  ah  v.  Macdonell,  85  Tex.  182  (20  S.  W.  Rep. 
48).  The  possession  of  one  claiming  under  a  sheriff's  certifi- 
cate of  sale  does  not  begin  to  be  adverse  till  the  expiration  of 
the  period  of  redemption.  Morse  v.  Seibold^  147  111.  818  (85 
N.  E.  Rep.  869). 

One  who  holds  possession  under  a  deed  of  a  m*arried  man 
in  which  his  wife  does  not  join,  does  not  hold  adversely  as  to 
the  inchoate  interest  of  the  wife  during  the  life  of  the  husband. 
Baling^.  Clark,  88  la.  481  (50  N.  W.  Rep.  57).  The  posses- 
sion of  an  officer  of  law  under  a  writ  of  attachment  is  not  adverse 
possession  in  the  true  sense  of  the  term  so  as  to  avoid  a  convey- 
ance made  by  a  grantor  out  of  possession.  Winstandley  v. 
Stipp,  182  Ind.  548  (82  N.  E.  Rep.  802).     Until  final  judg- 


51  ,  KPITOME    OF    CASES.  g  25 

ment  in  partition  proceedings  there  can  be  no  adverse  holding 
of  any  portion  of  the  land  by  either  party  to  the  action 
against  any  of  the  other  parties  thereto.  Christy  v.  Spring 
Valley  Water  Works,  97  Cal.  21  (81  Pac.  Rep.  1110).  Title 
by  adverse  possession  cannot  originate  between  landlords  ot 
adjacent  tracts  of  land  in  possession  of  the  same  tenant,  with* 
out  notice  of  the  adverse  claim  brought  home  to  the  othei 
proprietor.  Harper  v.  Morse  et  al.y  114  Mo.  817  (21  S.  W 
Rep.  517). 

The  possession  of  a  widow  awaiting  assignment  of  dower, 
or  of  one  claiming  under  her,  is  not  adverse  to  the  heirs  or  petv 
sons  claiming  under  them.  Colvin  et  aL  v.  Hauenstein  et  aL , 
110  Mo.  575  (la  S.  W.  Rep.  948);  Nutlet  al.  v.  Howell,  111 
Mo.  278  (20  S.  W.  Rep.  24);  Fisher  v.  Siekum,  Mo. 
(28  S.  W.  Rep.  485)  ;  Robinson  v.  Allison  et  al,,  97  Ala.  596 
(12  So.  Rep.  882).  Neither  is  the  possession  of  one  who  pur- 
chases dower  rights.  Melton  v.  Fitch,  Mo.  (28  S. 
W.  Rep.  612).  A  cestui  que  trust  in  possession  does  not  hold 
adversely  to  the  trustee,  yeter  et  aL  v.  Davis  et  aL,  109  N. 
C.  458  (18  S.  E.  Rep.  908).  The  possession  of  the  agent  of 
the  real  owner  is  not  adverse  to  the  latter.  Scott  v.  Cain,  90 
-Ga.  84  (15  S.  E.  Rep.  816).  The  possession  of  one  holding 
under  a  bond  for  title  is  not  adverse  to  the  maker  of  the  bond, 
ao  long  as  any  purchase  money  remains  unpaid.  Hawkins  v. 
Dearing,  Ga.  (19  S.  E.  Rep.  717).  Occupation  of 
another's  land,  in  the  belief  that  it  is  unclaimed  land  belong- 
ing to  the  state,  is  not  adverse  possession.  Schleicher  et  al\, 
Gatlin,  85  TcTi.  270  (20  S.  W.  Rep.  120).  The  leasing  of 
lands  by  one  claiming  title  does  not  constitute  such  actual 
possession  as  is  necessary  to  give  title  by  adverse  possession, 
when  it  appears  that  the  lessee  never  went  into  possession  at 
all,  but  suffered  the  land  to  be  unused.     Beasley  et  al  v.  Clark, 

Ala.  (14  So.  Rep.  744).     Cases  involving  particular 

facts  in  which  the  evidence  is  considered  and  held  not  sufficient 
to  establish  adverse  possession.  Orme  v.  Mackubin,  58  Minn. 
412  (55  N.  W.  Rep.  560) ;  Dhein  v.  Beuscher,  88  Wis.  816 
(58  N.  W.  Rep.  551)  ;    Golterman  v.  Schicrmeier,  Mo. 

(28  S.  W.  Rep.  616) ;  Langdon  v.  Templeton,  66  Vt. 
178  (28  Atl.  Rep.  866). 
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Sec.  26.  As  to  w^hat  constitutes  adverse  possession 
of  a  burial  lot.  In  a  recent  case,  the  supreme  court  of  Ken- 
tucky say :  "It  seems  to  us  burial  of  the  dead  body  is  the 
only  possession,  where  claimed  and  known,  necessary  to  ulti- 
mately create  complete  ownership  of  the  easement,  so  as  to 
render  it  inheritable.  And  as  long  as  it  is  inclosed  as  a  burial 
place,  or  even,  without  inclosure,  as  long  as  gravestones  stand 
marking  the  place  as  burial  ground,  the  possession  is,  from 
the  nature  of  the  case,  necessarily,  and  therefore  in  legal  con- 
templation, actual,  adverse,  and  notorious.  Moreover,  there 
cannot  be  an  actual  ouster  of  possession  by  an  intruder,  or 
running  of  the  statute  of  limitation  in  his  favor,  while  such 
gravestones  stand  there,  indicating  by  inscription  the  previous 
burial  of  another.  It  appears  that  appellee  does  not  now  nor 
has  he  resided  in  Paducah  for  many  years.  But  non-residence 
does  not  divest  an  heir  at  law  of  such  easement ;  the  grave- 
stones of  his  parents  being,  as  long  as  they  stand,  conclusive  of 
his  claim  of  ownship  as  well  as  right  of  entry."  Hook  v. 
Joyce,         Ky.  (22  S.  W.  Rep.  651 ;  21  L.  R.  A.  96). 

Sec.  27.  Color  of  title  defined.  "  Color  of  title  "  is 
defined  to  be  an  apparent  title  founded  upon  a  written  instru- 
ment, such  as  a  deed,  levy  of  execution,  decree  of  court,  or 
the  like.  Wood  v.  Conrad,  2  S.  Dak.  884  (50  N.  W.  Rep. 
95),  citing  8  Wait  Act.  &  Def.  17 ;  Brooks  v.  Bruyn,  85  111. 
894.  The  court  say :  **  To  g^ve  color,  the  conveyance  must 
be  good  in  form,  contain  a  description  of  the  property,  profess 
to  convey  the  title,  and  be  duly  executed.  La  Frombots  v. 
Jackson ,  8  Cow,  589.  Containing  these  requirements,  a  deed 
will  give  color  of  title,  although  in  fact  invalid  and  insufficient 
to  pass  the  title,  or  actually  void  or  voidable.  Hall  v.  Zaw, 
102  U.  S.  466;  Ewin^s  Lessee  v.  Burnet,  11  Pet.  41; 
Zwietuschv.  Watkins,  61  Wis.  615  (21  N.  W.  Rep.  821) ; 
Edgerton  v.  Bird,  6  Wis.  527.  It  will  not  do  to  say  that  a 
deed  is  void  for  reasons  not  apparent  on  its  face,  and  cannot 
give  color  of  title,  for  color  of  title  is  not,  nor  does  it  profess 
to  be,  title  at  all;  color  of  title  is  that  which  is  a  title  in 
appearance,  but  not  in  reality.  Wright  v.  Mattison,  18  How. 
50.  A  deed,  to  constitute  color  of  title,  must  apparently 
transfer  title  to  holder;   not  that  the  title  should   purport. 
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when  traced  back  to  its  source,  to  be  an  apparently  leg^l  title, 
but  the  instrument  relied  upon  must  profess  to  convey  a  title 
to  the  grantee.  Coleman  v.  Billings^  89  111.  190.  Upon  this 
principle  it  was  held  in  Mason  v.  Ayers^  78  111.  121,  that 
when  a  mortgagee,  attempting  to  foreclose  his  mortgage, 
obtains  a  deed  under  the  foreclosure,  the  deed  constitutes 
color  of  title,  although  the  decree  of  foreclosure  may  be  erron- 
eous, or  even  void.  Such,  also,  vtras  the  ruling  in  Whitney 
V.  Stevens^  77  111.  585,  where  it  was  held  that  a  deed  under  a 
tax-sale,  although  defective  and  conveying  no  absolute  title, 
yet  being  fair  upon  its  face  and  purporting  to  convey  title, 
was  color  of  title.  Nor  was  this  evidence  sufficient  to  show 
want  of  good  faith  in  obtaining  title.  In  the  case  of  Pillow 
V.  Roberts,  18  How.  472,  the  court  say :  "Hence  color  of  title, 
even  under  a  void  and  worthless  deed,  has  always  been  received 
as  evidence  that  the  person  in  possession  claims  adversely  to 
all  the  world."  For  particular  definitions  of  color  of  title. 
Smith  V.  Allen  et  aL,  112  N.  C.  228  (16  S.  E.  Rep.  982); 
Knight  V.  Lawrence,  19  Colo.  425  (86  Pac.  Rep.  242). 

Sec.  28.    As  to  the  necessity  of  color  of  title.     In  a 

recent  case  the  supreme  court  of  Nebraska  say :  **  There  is  a 
marked  distinction  between  a  possession  acquired  under  a  claim 
of  right  or  color  of  title,  and  where  possession  of  land  is  taken 
and  held  by  a  mere  usurper  or  intruder.  Where  a  party's  occu- 
pancy is  under  color  a  of  title,  his  possession  is  regarded  as  being 
co-extensive  with  the  entire  tract  described  in  the  instrument 
under  which  possession  is  claimed.  On  the  other  hand,  where 
one  enters  without  color  of  title,  his  possession  is  confined  to 
the  hind  ^actually  occupied.  It  is  firmly  settled  in  this  state 
that,  while  color  of-  title  is  not  indispensable  to  adverse  pos- 
session, yet,  when  the  occupancy  is  without  color  of  title,  pos- 
session is  limited  to  the  land  actually  occupied."  Omaha  d^ 
B.  V.  R.  Co.  V.  Richards,  88  Neb.  847  (57  N.  W.  Rep.  789). 
Citing,  Gatling-w.  Lane,  17  Neb.  80  (22  N.  W.  Rep.  458)  ; 
Haywood  v.  TJiomas,  17  Neb.  287  (22  N.  W.  Rep.  460).  A 
voidable  tax  deed  may  afford  color  of  title  under  the  general 
statute  of  limitations.  Lantry  v.  Parker,  87  Neb.  858  (55  N. 
W.  Rep.  962)  ;  De  Foresta  v.  Gast,         Colo.  (38  Pac. 

Rep.  244).     Possession  of  a  part,  in  order  to  be  constructive 
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possession  of  the  whole,  must  be  under  color  of  title ;  and  a 
verbal  gift  followed  by  possession,  while  adverse  to  the  owner^ 
is  not  color  of  title.  Allen  v.  Mansfeld,  108  Mo.  843  (18  S. 
W.  Rep.  901).  It  is  a  presumption  of  law  that  a  grantee  in 
possession  claims  all  of  the  land  within  the  boundaries 
described  in  the  grant.  Lewis  v.  yohn  Z.  Roper  Lumber  Co,y 
118  N.  C.  55  (18  S.  E.  Rep.  52). 

Color  of  title  is  not  necessary.      Moore  et  aL  v.  Brown- 
field,  7  Wash.  28  (84  Pac.  Rep.   199) ;  Anderson  v.  Burn- 
ham,  52  Kan*.  454  (84  Pac.  Rep.   1056) ;  Toungv.  Cox, 
Ky.  (14  S.  W.  Rep.  848)  ;  Noyes  v.  Hefferman,         IlL 

(88  N.  E.  Rep.  571)  ;  Horner  v.  Reuter,        111. 
(88  N.  E.  Rep.  747) ;  Dyer  v.  Eldridge,         Ind.  (86  N. 

E.  Rep.  522)  ;  East  St.  Louis  <k  C.  Ry.  Co.  v.  Nugent,  14T 
111.  254  (85  N.  E.  Rep.  464).  A  tortuous  entry  without  color 
or  pretense  of  paper  title,  under  claim  of  right,  is  sufficient. 
Village  of  Glencoe  v.  Wadsworth,  48  Minn.  402  (51  N.  W. 
Rep.  877).  Color  of  title  does  not  dispense  with  the  necessity 
of  the  possession  being  continuous.  Hamilton  v.  /card,  114 
N.  C.  582  (19  S.  E.  Rep.  607.) 

Sec.  29.  As  to  w^hen  a  deed  or  other  instrument  will 
constitute  color  of  title.  In  order  to  give  color  of  title  it  is 
not  necessary  that  the  claim  should  be  under  an  instrument 
containing  the  statutory  requisites  for  a  conveyance,  it  is^ 
enough  if  the  claim  of  title  be  under  an  instrument  in  writing 
and  defining  the  extent  of  the  claim.  It  need  not  be  recorded. 
Aldrick  V.  Griffith,  66  Vt.  890  (29  Atl.  Rep,  876).  It  is. 
held  that  where  a  court  of  equity  without  jurisdiction  pro- 
nounces a  decree  for  the  sale  of  realty,  appoints  « commis- 
sioners and  directs  the  sale,  and  the  sale  is  made  aiid  con- 
firmed,  and  the  deed  is  executed  by  the  proper  commissioners^ 
the  purchase-money  being  paid,  such  deed  constitutes  color  of 
title.  Mullen's  Adm'r  et  aL  v  Carper,  87  W.  Va.  215  (16  S. 
E.  Rep.  527).  Where,  on  its  face,  the  written  color  of  title 
under  which  land  has  been  claimed  and  held  adversely  for 
about  fifteen  years,  during  which  time  there  has  been  no 
obstacle  to  bringing  suit  for  its  recovery,  is  ambiguous  in 
respect  to  whether  its  terms  ought  to  be  construed  as  a  deed 
conveying  land  in  praesenti  or  as  testamentary  paper,  public 
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policy  and  the  general  principle  on  which  prescription  rests 
require  that  the  doubt  should  be  given  in  favor  of  the  occu- 
pant, and  against  the  adverse  claimant.  Westmoreland  et  al. 
V.  Westmoreland  et  al.,  92  Ga.  288  (17  S.  E.  Rep.  1088). 

While  it  is  true  that  title  by  adverse  possession  may  be 
obtained  under  a  claim  of  title  or  right  which  is  invalid,  this 
rale  does  not  apply  where  the  claimant  actually  knows  that  he 
has  no  title  or  right  to  a  title.     Smith  v.  JToung'  et  al., 
la.  (56  N.  W.  Rep.  506).     But  a  mere   knowledge  that 

another  claims  title  will  not  establish  such  bad  faith  on  the 
part  of  the  grantee  as  to  prevent  the  conveyance  from  being 
color  of  title.  Coward  v.  Coward,  148  111.  268  (85  N.  E. 
Rep.  759).  In  order  that  a  will  may  g^ve  color  of  title  it  must 
describe  the  real  estate.  Blakey  et  al,  v.  Morris,  89  Va. 
717  (17  S.  E.  Rep.  126).  A  deed  is  good  as  color  of  title 
whether  reentered  or  not.  Lewis  v.  Rofcr  Lumber  Co.,  109 
N.  C.  19  (18  S.  E.  Rep.  701).  A  deed  is  good  as  color  of 
title  although  the  privy  examination  of  one  of  the  grantors, 
a  married  woman,  does  not  appear.  Smith  v.  Allen  et  aL, 
112  N.  C.  228  (16  S.  E.  Rep.  982).  A  deed  executed  in 
pursuance  of  a  partition  sale  purporting  to  be  of  the  entire 
interest  in  the  land  is  color  of  title.  Amis  et  aL  v.  Stephens 
etal..  Ill  N.  C.  172  (16  S.  E.  Rep.  17).  A  warranty  deed 
conveying  the  fee  executed  by  a  life  tenant  is  color  of  title, 
although  his  claim  of  title  is  based  upon  a  tax  deed  issued  to 
himself  when  he  was  under  legal  obligation  to  pay  taxes. 
Lewis  et  aL  v.  Pleasants  et  aL,  148  111.  271  (80  N.  E.  Rep. 
828;  82  N.  E.  Rep.  884). 

« 

Sec.  30.  Void  deed  as  color  of  title.  A  void  deed 
may  constitute  color  of  title.  Gump  v.  Sibley,  Md. 
(28  Atl.  Rep.  977)  ;  Torrey  v.  Forbes,  94  Ala.  185  (10  So. 
Rep.  820)  ;  Irey  v.  Mar  key,  182  Ind.  546  (82  N.  E.  Rep. 
809);  WardY.  Muggins,  7  Wash.  617  (82  Pac.  Rep.  740). 
The  court  say :  "  Upon  this  question  a  learned  text  writer 
says :  ^  There  is  no  doubt  that  a  deed  fair  on  its  face  consti- 
tutes color  of  title,  no  matter  what  defect  may  really  exist  in 
the  proceedings ;  but  it  has  been  held  that  a  deed  void  on  its 
face  would  not  amount  to  color  of  title.  The  weight  of 
authority  and  reason  is,  however,  to  the  effect  that,  whether 
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the  deed  be  void  on  its  face  or  not,  if  it  is  a  deed,  and  of  such 
a  character  that  an  ordinary  purchaser,  unskilled  in  the  learn- 
ing of  the  law,  might  believe  it  to  be  a  good  conveyance,  it 
will  be  sufficient'  2  Blackw.  Tax  Titles,  (5th  Ed.)  §  861. 
See,  also,  Coulter  v,  Stafford^  48  Ffed.  Rep.  266;  Edgerton 
V.  Bird,  6  Wis.  512 ;  Knox  v.  Cleveland,  18  Wis.  274 ;  Oconto 
Co.  V.  Jerrard,  46  Wis.  817  (50  N.  W.  Rep.  591)  ;  Lindsay 
V.  Fay,  25  Wis.  460 ;  Pillow  v.  Roberts,  18  How.  477 ;  Gat- 
ling  y.  Lane,  17  Neb.  77,80  (22  N.  W.  Rep.  227,458)  ;  RaiU 
way  Co.  V.  Allfree,  64  Iowa,  500  (20  N.  W.  Rep.  779).  In 
Pillow  V.  Roberts,  supra,  the  court  expressed  its  view  of  the 
law  as  follows  :  *  Statutes  of  limitation  are  fouuded  on  sound 
policy.  They  are  statutes  of  repose,  and  should  not  be  evaded 
by  a  forced  instruction.  The  possession  which  is  protected  by 
them  must  be  adverse  and  hostile  to  that  of  the  true  owner. 
It  is  not  necessary  that  he  who  claims  their  protection  should 
have  a  good  title,  or  any  title  but  possession.  A  wrongful 
possession  obtained  by  a  forcible  ouster  of  the  lawful  owner 
will  amount  to  a  disseisin,  and  the  statute  will  protect  the  dis- 
seisor. One  who  enters  upon  a  vacant  possession,  claiming  for 
himself  upon  any  pretense  or  color  of  title,  is  equally  pro- 
tected with  the  forcible  disseisor.  Statutes  of  limitations 
would  be  of  little  use  if  they  protected  those  only  who  could 
otherwise  show  an  indefeasible  title  to  the  land.  Hence,  color 
of  title  even  under  a  void  and  worthless  deed,  has  always  been 
received  as  evidence  that  the  person  in  possession  claims  for 
himself,  and,  of  course,  adversely  to  all  the  world.  *  *  * 
Color  of  title  is  received  in  evidence  for  the  purpose  of  show- 
ing the  possession  to  be  adverse,  and  it  is  <  difficult  to  appre- 
hend why  evidence  offered,  and  competent  to  prove  that  fact, 
should  be  rejected  till  the  fact  is  otherwise  proved.'  " 

Sec.  31.  Instruments  insufficient  as  color  of  title. 
A  patent  for  a  tract  of  land  which  excepts  land  within  its 
limits  **  previously  granted"  is  not  color  of  title  to  the  land  so 
excepted  to  one  holding  possession  outside  of  such  excepted 
territory.  Basnight  v.  Smith,  112  N.  C.  229  (16  S.  E.  Rep. 
902) .  After  one  has  been  made  a  party  to  a  judicial  proceed- 
ing in  which  his  claim  of  title  is  adjudged  against  him  it  no 
longer  constitutes  color  of  title.     Sholl  v.  German  Coal  Co.^ 
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189  111.  21  (28  N.  E.  Rep.  748).  A  parol  partition  does  no< 
constitute  color  of  title  for  the  purpose  of  adverse  possession 
against  the  cotenant.  Sontag  v.  Bigelorw  et  al,y  142  111.  148 
(81  N.  E.  Rep.  674;  16  L.  R.  A.  826).  A  conveyance  in 
fraud  of  creditors  cannot  be  used  as  color  of  title  until  they 
have  notice  of  the  facts  constituting  the  fraud  as  the  statute  of 
limitations  does  not  begin  to  run  in  favor  of  the  grantee  until 
that  time.  Garvin  v.  Garvin,  40  S.  C.  486  (19  S.  E. 
Rep.  79). 

A  trustee  in  whom  the  record  title  is  placed  for  the  pur- 
pose of  the  trust  has  not  such  *•*'  color  of  title,"  that  payment 
of  taxes  for  five  successive  years  will  make  him  the  owner  by 
virtue  of  Colo.  Gen.  Stats.  §2187.  Warren  et  al.  y,  Adams, 
19  Colo.  515  (86  Pac.  Rep.  604).  Where  the  deed  under 
which  a  party  claims  title,  as  vendee  at  a  succession  sale,  does 
not  recite  that  it  was  made  under  order  of  court,  and  is  other- 
wise silent  as  to  the  observance  of  the  formalities  essential  to 
the  legality  of  such  a  sale,  and  where  the  evidence  shows  that 
the  auctioneer,  in  selling,  departed  from  the  terms  of  the  order 
authorizmg  a  sale,  such  title  cannot  serve  as  the  basis  for  the 
commencement  of  the  prescription  of  ten  years.  Ford's 
Heirs  v.  Mills  et  al.,  46  La.  (14  So.  Rep.  845). 

Sec.  32.  Extent  of  possession.  Adverse  possession 
under  color  of  title  extends  to  all  the  land  embraced  within 
the  pretended  claim  of  title.  Upper  v.  Lowell  et  al.,  7  Wash. 
460  (85  Pac.  Rep.  868) ;  Andrews  et  al.  v.  Roseland  Iron  it 
Coal  Co.,  89  Va.  898  (16  S.  E.  Rep.  252) ;  Hodges  v.  Ross,  6 
Tex.  Civ.  App.  487(25  S.  W.  Rep.  975).  Where  a  deed,  properly 
recorded,  conveyed  five  contiguous  lots,  describing  them  by 
their  numbers,  and  naming  the  aggregate  quantity  of  land  con- 
veyed, the  whole,  although  called  in  the  deed  *'  five  tracts  or 
lots  of  land,  *  *  •  containing  202^  acres  each,"  may  be 
considered  as  one  entire  tract,  the  boundaries  of  which  are  the 
original  lines  on  the  margins  of  the  tract  as  established  by  the 
state  when  the  lots  were  laid  off  in  the  original  survey.  Pos- 
session under  such  a  deed  of  a  part  of  the  land  thus  conveyed 
will  embrace  the  whole  tract  described  in  the  deed,  yohnson 
V.  Simerly,  90  Ga.  612  (16  S.  E.  Rep.  951).  The  general  rule 
is  that  the  law  gives  to  an  adverse  claimant  in  possession  of  a 
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part  of  lands  claimed  under  color  of  title,  constructive  posses- 
gion  of  the  whole.  The  rule  has  been  subjected  to  several 
qualifications.  One  of  these,  which  appears  to  be  without 
exception  in  authority,  is  that  the  tracts  must  be  contiguous, 
or  else  the  one  in  constructive  possession  must  be  in  apparent 
and  actual  use,  in  connection  with  that  which  is  actually  occu- 
pied. So  it  is  held  that  actual  possession  of  a  tract  of  land 
under  a  deed  conveying  three  tracts  that  are  not  contiguous  to 
one  another,  or  used  together,  does  not  constitute  constructive 
possession  of  the  other  tracts.  Brown  v.  Bocquin,  57 Ark.  97 
(20  S.  W.  Rep.  813). 

Where  the  owner  of  the  true  title  is  in  possession,  the 
constructive  possession  follows  his  title,  except  as  to  that  part 
of  the  land  which  is  in  the  actual  adverse  possession  of  an 
intruder.  Labory  v.  Ij}s  Angeles  Orphan  Asylum,  97  Cal. 
270  (82  Pac.  Rep.  281)  ;  McCormick  v.  Sutton  et  al.,  97  Cal. 
878  (82  Pac.  Rep.  444).  The  adverse  possession  without  color 
of  title  extends  only  to  the  actual  visible  and  continued  occU' 
pancy.  Anderson  v,  Burnkatn,  62  Kan.  454  (84  Pac.  Rep. 
1066).  One  having  title  to  riparian  lands  by  adverse  pos- 
session  is  entitled  to  the  accretion.  Chicago  rf  I^.  W,  Ky. 
Co.  el  al.  V.  Grok  el  al.,  86  Wis.  641  (55  N.  W.  Rep.  714). 

Where  a  junior  patent  interferes  with  a  senior,  and  the 
senior  patentee  not  being  in  possession,  the  junior  patentee's 
actual  possession  of  a  part  of  the  interference,  and  claim  to 
the  extent  of  his  patent  boundary,'iB  an  adverse  possession  of 
the  whole  interference.      Whitley  County  Land  Co,  v.  La-wson, 

Ky.  (28S.  W.  Rep.  869). 

Where  one  in  possession  of  a  very  large  survey  of  land,, 
claiming  title  thereto,  sells  several  distinct  tracts  located  in 
dilTerent  portions  of  said  survey,  his  actual  possession  of  one 
parci'l  of  the  original  tract  does  not  give  him  a  constructive 
possc!^&ion  to  all  the  remaining  portions  of  the  tract  not 
actually  conveyed,  they  beingseveredfrom  the  portion  actually 
occupied.  West  V.  McKinney  el  al.,  92  Ky.  688  (18  S.  W. 
Rep.  fi83).  One  who  has  held  adverse  possession  under  a 
deed  for  a  sufficient  length  of  time  to  acquire  a  title  holds 
to  the  extent   of   the  boundary   given  in    the    deed,    though 
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it  includes  land  not  owned  by  his  grantor.  MuUins  v. 
Faulknor  et  al.^         Ky.  (20  S.  W.  Rep.  273).     The 

width  of  a  highway  acquired  by  adverse  use  is  to  be  meas- 
ured and  determined^  as  a  question  of  fact,  by  the  charac- 
ter and  extent  of  the  user.  Marchand  v.  Town  of  Maple 
Grove^  48  Minn.  271  (51  N.  W.  Rep.  006).  Where  there  is 
included  within  the  inclosure  of  a  landlord's  farm  a  small 
part  of  a  tract  to  which  the  tenant  has  color  of  title,  the 
tenant's  possession  will  not  extend  by  virtue  of  his  color  of 
title,  to  the  uninclosed  part,  his  possession  being  that  of  the 
landlord  ;  but  when  the  tenant  extends  the  inclosure  to  include 
more  of  the  tract,  claiming  it  as  his  own,  his  possession  by 
virtue  of  his  color  of  title  extends  to  the  balance  of  tract,, 
which  is  uninclosed,  and  is  his  own  possession.  Pharis  v. 
Jones,  122  Mo.  126  (26  S.  W.  Rep.  1082). 

Sec.  33,  Interruptions.  Where  a  title  by  adverse  pos- 
session becomes  complete  it  is  not  lost  or  forfeited  by  subse- 
quent interruptions  of  the  possession  unless  by  some  other 
adverse  possessor  holding  for  such  length  of  time  as  would 
create  a  title  in  himself.  The  mere  fact  that  time  may  inter- 
vene between  successive  acts  of  occupancy,  the  personal  prop- 
erty of  the  occupant  remaining  upon  the  premises,  does  not 
constitute  an  interruption  of  the  possession.  Dean  v.  God- 
dard,  55  Minn.  290  (56  N.  W.  Rep.  1060)  ;  Downing  v. 
Mayes,         HI.  (88  N.  E.  Rep.  620).      Where  the  true 

owner  takes  possession  of  a  portion  of  land  which  is  in  the 
adverse  possession  of  another,  there  is  an  interruption  as  to  the 
portion  so  taken  and  held.  Hull  v.  Woods,  Tex. 
(25  S.  W.  Rep.  458).  Where  there  is  no  intention  to  aban- 
don the  possession,  a  mere  cessation  of  occupancy  for  a  brief 
period  occasioned  by  a  change  of  tenants  is  not  an  interruption. 
Gary^.  Woodham,         Ala.  (15  So.  Rep.  840).    When 

land  held  adversely  is  submerged  for  years,  so  that  the  holder 
is  forced  to  abandon  the  possession,  the  time  during  which  it 
is  thus  submerged  cannot  be  counted  in  favor  of  either  the 
holder  of  the  legal  title  or  the  person  holding  adversely. 
Western  v.  Flanagan,  120  Mo.  61  (25  S.  W.  Rep.  531).  A 
change  in  the  use  of  an  easement  will  not  effect  an  inter- 
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ruption.      Shaughnessey  v.  Leary^         Mass.  (88  N.  E. 

Rep.  197). 

*' Where  one  has  been  in  possession  of  land,  claiming 
ownership,  and  permits  the  land  to  be  sold  for  taxes,  and  the 
grantee  in  the  tax  deed,  although  it  was  void  on  its  face,  enters 
into  possession,  and  remains  in  possession  for  a  period  of  more 
than  a  year,  such  possession  interrupts  that  of  the  prior  occu- 
pant." Maxwell  v.  Higgins  et  al.,  88  Neb.  671  (57  N.  W. 
Rep.  888).  An  adverse  possession  begun  against  the  ancestor 
is  not  interrupted  by  the  coverture  of  the  heir  claiming  under 
him  nor  by  the  temporary  inoccupancy  of  a  portion  of  the 
premises.  Pirn  v.  City  of  Si,  Louis ^122  Mo.654  (27  S.  W.  Rep. 
525).  The  adverse  possession  of  the  wife  against  the  husband 
and  those  claiming  under  him  is  not  interrupted  by  the  fact 
that  upon  his  death  she  becomes  entitled  to  dower  in  the  premis- 
es. Jones  V.  Thomas,  Mo.  (28  S.  W.  Rep.  76). 
The  constructive  possession  of  one  claiming  under  color  of  title 
for  21  years  which,  under  N.  C.  Code  §  189,  subd.  2,  confers 
title,  is  not  interrupted  by  the  mere  issuance  to  another  of  a 
patent  including  part  of  the  land  claimed  by  him,  where  his 
actual  possession  is  within  the  lappage.  Hamilton  v.  /card, 
114  N.  C.  582  (19  S.  E.  Rep.  607).  The  possession  must  be 
continuous,. and  the  claimant  must  not  yield  or  surrender  it 
under  the  pressure  of  any  legal  procedure  instituted  to  oust 
him,  which  he  can  successfully  resist;  and  if  he  does,  and  an 
entry  adverse  to  him  is  made,  the  continuity  of  his  possession 
will  be  broken.  Gould  v.  Carr,  88  Fla.  528  (15  So.  Rep. 
259 ;  24  L.  R.  A.  180).  See  opinion  for  extensive  collation  of 
authorities  on  this  point. 

Sec.  34.  Tacking.  In  order  that  the  adverse  posses- 
sion of  the  grantor  may  be  tacked  to  that  of  the  grantee  the 
land  must  be  embraced  within  the  deed  of  conveyance. 
Ablard  V.  Fitzgerald,  87  Wis.  516  (58  N.  W.  Rep.  745). 
Where  it  is  sought  to  connect  the  possession  of  one  person 
with  that  of  another  an  instantaneous  registration  of  the  inter- 
mediate deed  is  not  required  and  a  reasonable  time  for  this 
purpose  is  allowed.  Jack  v.  Dillon y  6  Tex.  Civ.  App.  192 
(25  S.  W.  Rep.  645).  The  possession  of  several  parties  in 
privity  may  be  tacked  in  order  to  make  out  the  necessary 
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period.  Miller  v.  Bumgardner,  109  N.  C.  412  (18  S.  E. 
Rep.  085).  The  adverse  possession  of  several  parties  cannot 
be  tacked  in  order  to  establish  title  unless  such  parties  be  privy 
to  one  another.  Carson  ei  aU  v.  Dundas^  89  Neb.  508  (58 
N.  W.  Rep.  141)  ;  Adkins  et  al.  v.  Tomlinson,  121  Mo.  487 
(26  S.  W.  Rep.  578)  ;  L<yw  v.  Schaffer  et  al,,  24  Ore.  289  (88 
Pac.  Rep.  678).  Where,  the  statute  (Hill's  Oregon  Code 
§  1120)  gives  the  administrator  the  right  to  the  possession  and 
control  of  the  realty  of  the  decedent  until  the  estate  is  settled, 
his  possession  may  be  tacked  with  that  of  his  decedent. 
Rowland  et  al.  v.  Williams  et  al.,  28  Oregon  515  (82  Pac. 
Rep.  402). 

Sec*  35.  Adverse  possession  as  between  vendor  and 
vendee.  It  is  held  that,  where  one  goes  into  possession  of 
real  estate  under  a  parol  contract  to  buy  the  same,  he  cannot 
claim  to  hold  adversely  to  his  vendor  until  the  purchase-money 
is  fully  paid,  but  when  it  is  paid  he  then  holds,  not  in  subor- 
dination to  the  rights  of  the  vendor,  but  in  his  own  right,  and 
his  possession  from  that  time  becomes  adverse  to  the  vendor, 
and  if  his  possession  continues  for  the  requisite  period  he 
acquires  a  title  under  the  statute  of  limitations.  Watts  v. 
Witt  et  al,  89  S.  C.  856  (17  S.  E.  Rep.  822).  The  possession 
of  real  estate  by  one  who  enters  under  an  agreement  to  pur- 
chase from  the  owner,  but  without  paying  the  consideration 
price,  cannot  be  adverse  until  he  repudiates  the  seller's,  and 
asserts  his  own,  title.  Spratt  et  al.  v.  Livingston^  82  Fla.  507 
(14  So.  Rep.  160;  22  L.  R.  A.  458). 

A  grantor  continuing  in  possession  after  the  execution  and 
delivery  of  a  deed  will  *'be  regarded  as  holding  the  premises  in 
subserviency  to  his  grantee,  and  nothing  short  of  an  explicit  dis- 
claimer of  such  a  relation,  and  a  notorious  assertion  of  right  in 
himself,  will  be  sufficient  to  change  the  character  of  his  posses- 
sion and  render  it  adverse  to  the  grantee."  Tancey  v.  Savannah 
d:  W.  R.  Co.,  Ala.  (18  So.  Rep.  811).  Citing,  Burhaus 
V.  Van  Zandt,  7  Barb.  91 ;  Butler  v.  Phelps,  17  Wend.  642. 
The  possession  of  land  by  a  vendee  under  an  executory  con- 
tract to  convey,  followed  by  performance  and  continued  pos- 
session for  ten  years  under  the  deed,  is  sufficient  to  establish 
adverse  possession  against  any  one  claiming  under  the  \  endor^ 
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although  Wis.  Rev.  Stat.  §  4211  defines  adverse  possession  as 
*'  the  claim  of  the  title  exclusive  of  any  other  right,  founding 
such  claim  upon  some  written  instrument,  as  being  a  convey- 
ance of  the  premises."  Simpson  v.  Sneclode^  88  Wis.  201  (58 
N.  W.  Rep.  499).  Citing,  Fromhois  v.  Jackson^  8  Cow.  589; 
Briggs  V.  Prosser^  14  Wend.  227.  A  vendee  placed  in  pos- 
session by  his  vendor  cannot,  while  his  contract  is  executory, 
<:ommence  adverse  possession  against  the  vendor  without  some 
unequivocal  and  positive  act  to  indicate  such  a  purpose.  Han- 
nibal  d  St.  y.  R.  Co.  v.  Miller,  115  Mo.  158  (21  S.  W. 
Rep.  915). 

Sec.  36.  Adverse  possession  as  between  mortgagor 
and  mortgagee.  The  mortgagor  in  possession  of  the  mort- 
:gaged  property  does  not  hold  adversely  to  the  mortgagee,  so 
long  as  the  relation  of  mortgagor  and  mortgagee  exists.  The 
relation  is  created  by  voluntary  contract,  and  in  its  inception 
is  friendly,  and  the  possession  permissive,  and  will  be  regarded 
as  continuing  so,  unless  declaimed  by  declarations  or  acts 
unmistakably  hostile.  Chouteau  \,  Riddle,  110  Mo.  866(19 
S.  W.  Rep.  814) ;  Watts  v.  Creighton,  85  la.  154  (52  N.  W. 
Rep.  12).  Where  a  mortgagor  remains  in  possession  after 
foreclosure  and  sale  for  seven  years,  and  his  widow  remains 
in  possession  thirty  years  after  his  death,  but  gives  no  notice 
of  any  claim  of  title  to  the  true  owner,  who  pays  the  taxes, 
such  widow  cannot  claim  title  by  adverse  possession,  though 
she  made  substantial  improvements  on  the  land  while  in  posr 
session  by  clearing,  fencing,  and  cultivating  it.  In  such  case 
the  statute  of  limitations  does  not  beg^n  to  run  against  the  true 
owner's  right  to  recover  possession  until  notice  to  him  of  the 
hostile  claim.  Neilson  v.  Grignon,  85  Wis.  550  (55  N.  W. 
Rep.  890).  The  possession  of  the  wife  of  a  mortgagor  under 
a  tax  title  to  the  premises,  purchased  out  of  her  own  means, 
is  adverse  to  the  mortgagee.    Wood  v.  Armour,  Wis. 

(60  N.  W.  Rep.  791). 

Sec.  37.  Tenants  and  cotenants.  The  possession  of 
the  life  tenant  and  of  any  claiming  thereunder  does  not  become 
adverse  as  against  the  remainder-man,  until  the  cessation  of 
the  life  estate.     Moore  v.    Childress,  58  Ark.  510  (25  S.  W 
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Rep.  838)  ;  Austin  et  al.  v.  Brawn  et  al,  87  W.  Va.  684  (17 
S.  E.  Rep.  207)  ;  Thomas  v.  Black  et  al,  118  Mo.  66  (20  S. 
W.  Rep.  657).  During  the  life  estate  there  can  be  no  adverse 
possession  against  the  remainder-man.  Gindrat  et  al.  v.  West- 
ern R,  of  Alabama,  96  Ala.  162  (11  So.  Rep.  872.)  A  ten- 
ant cannot  by  transferring  his  possession  to  another  thus  turn 
it  into  an  adverse  holding.  Butler  v.  Bertrand,  97  Mich.  59 
(56  N.  W.  Rep.  842).  In  order  for  the  possession  of  a 
co-tenant  to  be  adverse  it  must  be  open,  notorious,  hostile  and 
•exclusive  and  the  making  of  improvements  and  the  paying  of 
taxes  is  not  sufficient.  Pierson  v.  Conley,  95  Mich.  619  (55 
N.  W.  Rep.  887).  The  purchase  of  one  cotenant's  interest 
raises  a  presumption  that  he  recognizes  the  title  of  the  other 
cotenants,  and  his  payment  of  taxes  and  claim  of  ownership 
of  the  whole  tract  do  not  constitute  an  adverse  holding  unless 
they  had  notice  that  their  title  was  denied.  Alsobrook  v. 
Eggleston  etal.,&d  Miss.  888  (18  So.  Rep.  850).  Open  and 
notorious  possession  by  one  tenant  under  color  of  title  claim- 
ing to  hold  adversely  and  paying  all  taxes  is  sufficient  notice 
to  the  other  tenants  to  put  the  statute  of  limitations  in  motion. 
Gregory  et  al,  v.  Gregory  et  aL,  102  Cal.  50  (86  Pac.  Rep. 
464). 

Where  a  tenant  acquires  title  by  adverse  possession  it 
inures  to  the  benefit  of  his  landlord.  South^s  Adm'*r  et  al,  v. 
Marcumetal.,  Ky.  (22S.  W.  Rep.844).     One  who 

purchases  from  a  life  tenant  and  continues  in  possession  after 
his  death  does  not  hold  adversely  to  the  remainder  man. 
Little  et  al.  v.  Edwards  et  al.,  84  Wis.  649  (55  N.  W.  Rep 
48).  A  cotenant  can  not  create  any  right  by  adverse  posses- 
sion until  notice  of  his  claim  shall  be  brought  home  to  the 
other  cotenants.      Ward  v.    Ward,  Ky.  (25  S.  W. 

Rep.  112)  ;  Soniag  v.  Bigelow  et  al.,  142  111.  148  (81  N.  E. 
Rep.  674;  16  L.  R.  A.  826).  In  order  for  the  possession 
of  a  cotenant  to  become  adverse  there  must  be  an  ouster. 
Mansfield  v.  McGinnis,  86  Me.  118  (29  Atl.  Rep.  956). 

The  facts  that  the  landlord  claims  the  forfeiture  of  the 
lease  because  of  a  wrongful  severance  of  trees,  and  that  the 
tenant  denies  the  forfeiture  and  forces  the  landlord  to  an 
action  of  ejectment  to  recover  the  premises  before  the  expira- 
tion of  the  lease,  which  action  is  pending  when  an  action  of 
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trover  is  begun,  are  not  available  in  the  latter  action  as  tend- 
ing to  show  adverse  possession  by  the  tenant.  They  have  no 
such  tendency.     B rooks  v.  Roger Sy        Ala.  (18  So.  Rep. 

886).  Where  a  tenant  in  common  enters  upon  the  common 
land  and  holds  the  actual  and  open  exclusive  possession  of  it^ 
claiming  it  as  his  own,  the  entry  and  possession  are  necessarily 
adverse  to  the  other  tenants.  So  where  one  tenant  in  com- 
mon enters  and  occupies  openly  and  exclusively,  under  a  deed 
purporting  to  convey  the  whole  estate  with  warranty,  hi& 
entry  and  possession  will  be  referred  to  the  title  under  which, 
he  entered  and  occupied.  Such  entry  and  holding  in  confor- 
mity to  his  deed  as  sole  and  exclusive  owner  is  legally  presumed. 
Clark  V.  Vaughn y  8  C9nn.,  191 ;  New  Market  APfg  Co.  v. 
Pendergasiy  24  N.  H.  69.  But  in  action  where  plaintifT 
claimed  that  he  and  his  predecessor  in  title  had  thus  occupied 
certain  land  for  forty  years,  in  which  certain  other  parties 
held  a  record  title  as  tenants  in  common  with  them,  facts, 
merely  tending  to  prove  open  and  exclusive  possession,  such 
as  the  situation  of  the  property,  payment  of  taxes,  and  that 
no  claim  had  ever  been  made  by  any  one  claiming  an  interest 
in  it,  but  also  tending  to  prove  that  plaintiff  and  his  pre- 
decessors had  made  no  use  whatever  of  the  land  during  the 
whole  period,  no  legal  presumption  exists  that  the  possession 
claimed  was  actual,  open  and  exclusive.  White  v.  Beckwithy. 
62  Conn.   79  (25  Atl.  Rep.  400)- 

Sec.  38.     Possession  of  donee  under  parol  gift.     It 

is  held  that  an  uninterrupted,  continuous  possession  of  lands 
by  a  donee,  under  a  mere  parol  gift,  accompanied  with  a  claim 
of  right,  is  an  adverse  holding  as  against  the  donor,  and  will 
be  protected  by  the  statute  of  limitations,  thus  maturing  into 
a  good  title  by  the  lapse  of  ten  years ;  that  the  fact  is  imma- 
terial that  such  a  parol  gift  of  lands  conveys  no  title,  and  only 
operates  as  a  mere  tenancy  at  will,  capable  of  revocation  or  dis- 
affirmance by  the  donor  at  any  time  before  the  bar  to  the  stat- 
ute is  complete ;  and  that  it  is  evidence  of  the  beginning  of 
an  adverse  possession  by  the  donee,  which  can  be  repelled  only 
by  showing  a  subsequent  recognition  of  the  superiority  of  the 
title  of  the  donor.  Lee  v.  Thompson^  99  Ala.  95  (11  So.  Rep. 
672).     Where  a  donee  takes  and  holds  possession  of  land  isk 
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pursuance  to  an  absolute  gift,  he  claiming  title  in  himself,  his 
possession  is  adverse  to  the  donor,  and  may  ripen  into  title. 
Spradlin  v.   Spradlin  et  aL,         Ky.  (18  S.   W.  Rep. 

14);  Thompson  v.  Thompson  et  aL,  98  Ky.  485  (20  S.  W. 
Rep.  878) . 

Sec.  39.  Occupancy  under  express  trust.  To  defeat 
an  open,  notorious,  exclusive,  and  unquestioned  possession  of 
lands  for  fifty  years,  on  the  ground  that  the  party  in  posses- 
sion held  as  the  trustee  of  an  express  trust,  it  must  clearly 
appear  that  the  possession  was  taken  and  held  while  the  trust 
was  subsisting.  When  the  court  is  asked  to  presume  such  con- 
ditions, they  must  not  only  be  deducible  from  some  of  the 
facts,  but  must  be  equally  consistent  with  others.  Such  pre- 
sumption w^ill  not  be  made  where  a  presumption  is  also  raised, 
consistent  w^ith  all  known  facts,  that  the  trust  has  been  extin- 
guished. Starkey  v.  Fox^  N.  J,  Eq.  (29  Atl.  Rep. 
211). 

Sec.  40.    Adverse  possession  as  respects  boundaries. 

The  intent  to  claim  title  up  to  a  mistaken  line  is  an  indis- 
pensable element  of  adverse  holding.  Watrous  v.  Morrison^ 
88  Fla.  261  (14  So.  Rep.  805;  89  Am.  St.  Rep.  189).  Pos- 
session by  mistake,  without  knowledge  of  the  true  boundary 
line  or  intention  to  claim  adversely,  is  not  adverse.  Adkins 
et  al.,  V,  Tomlinson,  121  Mo.  487  (26  S.  W.  Rep.  578). 
Where  one  takes  and  holds  possession  up  to  a  fence,  and  claims 
to  be  the  owner  up  to  it,  his  possession  will  be  adverse, 
though  he  may  believe  the  fence  to  be  on  the  true  line,  when 
in  point  of  fact  it  is  not  on  the  true  line.  Battner  v.  Baker^ 
108  Mo.  811  (18  S.  W.  Rep.  911 ;  82  Am.  St.  Rep.  606)  ; 
Dyer  v.  Eldridge,  186  Ind.  654  (86  N.  E.  Rep.  522).  But 
such  possession  must  be  under  a  claim  of  ownership.  Mc^ 
Williams  V.   Samuel,         Mo.  (27   S.  W.   Rep.   550); 

Prehle  et  al  v.  Maine  Central  JR.  Co.,  85  Me.  260  (27  Atl. 
Rep.  149 ;  85  Am.  St.  Rep.  866  ;  21  L.  R.  A.  829).  To  con- 
stitute adverse  possession  as  between  conterminous  owners 
there  must  be  an  actual  possession  with  an  intention  to  hold 
adversely.  Aycrs  v.  Reidel,  84  Wis.  276  (54  N.  W.  Rep. 
588).    Citing,  Dhein  v.  Bouscher,  88   Wis.  816  (58  N.  W. 
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Rep.  554);  Schivallback  v.  Railway  Co.,  69  Wis.  298  (84  N. 
W.  Rep.  128)  ;  Hacker  v.  Horlemus,  74  Wis.  21  (41  N.  W. 
Rep.  965)  ;  Harvey^.  Tyler,  2  Wall.  849.  Probst  v.  Trustees ^ 
129  U.  S.  191,  192,  (9  Sup.  Ct.  Rep.  268). 

Sec.  41.  Construction  of  statutes  pertaining  to 
adverse  possession.  Under  the  Michigan  statute.  How. 
Stat.,  §  8700,  the  right  of  the  heir  to  recover  the  estate  of  the 
deceased  accrues  at  the  death  of  the  ancestor,  unless  there  be 
an  intervening  estate,  and  it  is  held  that  the  occupancy  of  the 
lands  of  the  deceased  wife  by  her  husband  is  adverse  to  the 
heirs.  Pattison  v.  Dryer  et  a/.,  98  Mich.  564  (57  N.  W. 
Rep.  814).  Texas  Rev.  Stat.,  Art.  8196,  provides  that  one 
who  holds  an  adverse  possession  of  land  for  ten  years  '  ^  shall 
be  held  to  have  full  title  precluding  all  claims."  Under  this 
statute  it  is  held  that  a  honajide  purchaser  from  the  holder  of  the 
record  title  is  precluded  by  the  statute  from  asserting  any  rights 
against  one  who  has  acquired  title  by  adverse  possession,  even 
though  at  the  time  of  the  purchase  of  the  record  title  the  land 
is  vacant  and  there  is  no  trace  of  the  prior  adverse  possession. 
MacGregor   v.    Thompson   et  aL,  Tex.    Civ.  App. 

(26  S.  W.  Rep.  649).  The  words  "  under  claim  of  title,"  as 
used  in  a  statute  defining  adverse  possession,  do  not  require 
good  faith  on  the  part  of  the  person  making  the  entry ;  it  is 
sufficient  claim  of  title  that  the  entry  of  the  disseisor  is  hostile 
to  all  the  world.  Chicago  <&  N.  W,  Ry.  Co.  et  al.  v.  Groh  et  al. , 
85  Wis.  641  (55  N.  W.  Rep.  714).  In  construing  Tex.  Rev. 
Stat.  art.  8198  providing  that  five  years  adverse  possession 
**  under  a  deed  or  deeds  duly  registered,  "  with  payment  of 
taxes,  shall  bar  an  action  for  recovery,  it  is  held  that  the 
statute  does  not  apply  where  the  deed  under  which  one  claims 
is  void  on  its  face.  Schleicher  et  al.  v.  Gatlin,  85  Tex.  270  (20 
S.  W.  Rep.  120).  But  the  statute  does  protect  one  who 
claims  under  a  deed  of  one  without  title,  if  not  void  on  its 
face.  Harris  et  al.  v.  Wells  et  al.,  85  Tex.  812  (20  S.  W. 
Rep.  68).  To  satisfy  the  statute  there  must  be  an  actual 
payment  of  taxes  upon  the  lands  claimed;  the  payment  of 
taxes  assessed  on  other  land,  though  it  was  the  intention 
of  the  payor  to  pay  the  taxes  on  the  land  claimed,  is  in- 
sufficient.     Button  V.    TJiomfson,   85  Tex.  115    (19   S.  W. 
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Rep.  1026).  Under  Tex.  Rev.  Stat.  art.  8195  more  than  160 
acres  of  land  cannot  be  acquired  through  naked  adverse  pos- 
session unconnected  with  any  deed  or  written  memorandum  of 
title.  Hardy  et  al.  v.  Dunlap,  Tex.  Civ.  Ap.  (26  S.  W, 
Rep.  852). 

In  construing  111.  Rev.  Stat.  1874,  §  216  of  the  revenue 
law,  which  confers  title  upon  one  who,  having  color  of  title 
thereto,  for  seven  years  pays  taxes  on  ''  vacant  and  unoccupied 
land,"  it  is  held  that  entries  upon  land,  which  are  merely  tern* 
porary,  and  made  without  claim  of  right,  or  with  the  intention 
of  excluding  others  therefrom,  such  as  camping  thereon,  or 
leaving  a  chattel  thereon,  do  not  constitute  actual  possession, 
so  as  to  change  the  character  of  the  vacant  land  to  that  of 
land  actually  possessed  or  occupied.  Walker  v.  Converse y 
148  m.  622  (86  N.  E.  Rep.  202).  Citing,  Drake  v.  Ogden, 
128  111.  608  (21  N.  E.  Rep.  511)  ;  Truesdale  v.  Ford,  87 
111.  210.  The  taxes  must  be  paid  by  or  on  behalf  of  the  person 
having  the  color  of  title.  Timmons  v.  Kidwelly  140  111.  507 
(86  N.  E.  Rep.  974) ;  T\mmons  et  al  v.  Kidwell  et  al.,  188 
111.  18  (27  N.  E.  Rep.  756).  It  is  necessary  for  the  holder  of 
the  color  of  title  to  obtain  possession  of  the  land  before  he  can 
assert  the  bar  of  the  statute.  Gage  v.  Smith  et  al. ,  142  111. 
191  (81  N.  £.  Rep.  480).  Application  of  this  statute  to  par- 
ticular facts.  Shall  v.  German  Coal  Co. ,  189  111.  21  (28  N. 
E.  Rep.  748) .  Payment  of  taxes  without  color  of  title  con- 
fers no  right.  Durfee  et  al.  v.  Peoria,D.  db  E.  Ry.  Co.,  140 
111.  485  (80  N.  E.  Rep.  686). 

Under  Cal.  Code  Civ.  Proc.  §  ^25,  which  requires  that 
one  seeking  to  acquire  title  to  land  by  five  years  adverse  pos- 
session must  have  paid  all  the  taxes  during  that  period,  it  is 
held  that,  the  adverse  claimant  having  paid  the  tax  for  that 
number  of  years,  it  was  immaterial  that  the  original  owner 
had  also  paid  some  taxes  on  the  land  during  that  time.  Cav- 
anaughy.  Jackson,^  Cal.  672  (84  Pac.  Rep.  509).  Cal. 
Code  Civ.  Proc.  §  825,  which  provides  that  one  cannot  estab- 
lish title  by  adverse  possession  without  showing  occupancy  of 
the  land  for  five  years  and  payment  of  all  taxes  during  that 
time,  applies  only  to  a  case  in  which  there  is  a  contest  between 
the  holder  of  a  legal  title  and  a  party  who  claims  he  has  been 
in  possession  for  five  years  *' adversely  to  such  legal  title." 
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Shannahan  v.  Tomlinson  et  al.y  108  Cal.  89  (86  Pac.  Rep. 
1009).  The  expression  ''proper  title  "  in  section  2928  Mills' 
Ann.  Colo.  Stats.  1891,  (Gen.  Stat.  §  2186)  should  be  read 
"  paper  title."  Knight  v.  Lawrence,  IQ  Colo.  425  (86  Pac. 
Rep.  242).  In  order  for  one  to  claim  the  benefit  of  five  years 
adverse  possession  under  Cal.  Code  Civ.  Proc.  §  825  it  must 
appear  that  he  has  paid  all  the  taxes  which  have  been  levied 
and  assessed  upon  the  land  during  that  period.  McDonald  v. 
Brew  et  aL,  97  Cal.  266  (82  Pac.  Rep.  178). 

Ga.  Code,  §  2681  applied— constructive  possession  of  one 
holding  under  paper  title.  Purgeson  v.  Bagley,  Ga. 
(20  S.  E.  Rep.  241).  La.  Civ.  Code,  §  8486  applied— title  by 
thirty  years  adverse  possession.  Clemens  v.  Meyer  et  aL ,  44 
La.  An.  890  (10  So.  Rep.  797).  Mass.  Stat.  1861,  ch.  100 
construed — adverse  possession  of  lands  of  a  railroad.  Maney 
V.  Prcrvidence  dc  W.  R,  Co.,  161  Mass.  288  (87  N.  E.  Rep. 
164).  N.  Y.  Code  Civ.  Proc.  §§  869,  870  applied— title  by 
adverse  possession.  Northfort  R.  £,  dc  I,  Co,  v.  Hendrickson, 
189  N.  Y.  440  (84  N.  E.  Rep.  1057).  N.  C.  Code,  §  141 
applied — title  by  adverse  possession  for  seven  years  under  color 
of  title.  Amis  et  aL  v.  Stephens  et  aL,  111  N.  C.  172  (16 
S.  E.  Rep.  17).  (Mill.  &  V.  Tenn.  Code,  §§  8459-8461  con- 
strued— seven  years  adverse  possession  gives  title.  Hopson  et 
ux,  V.  Firwlkes  et  aL,  92  Tenn.  697  (28  S.  W.  Rep.  55;  86 
Am.  St.  Rep.  120)  ;  McLemore  v.  Durivage,  92  Tenn.  482 
(22  S.  W.  Rep.  207).  Under  Texas  Act  1891,  p.  76,  posses- 
sion by  the  lessee  of  one  claiming  adverse  possession  is  not 
sufficient.     Kent  v.  Cecil,        Tex.  (25  S.  W.  Rep.  715). 

Sec.  42.  Public  rights  as  affected  by  adverse  posses- 
sion. As  against  a  municipal  right  acquired,  in  trust  for  the 
public,  by  dedication  for  streets,  neither  non-user,  nor  the 
rule  of  prescription,  nor  the  statute  of  limitation,  can  be 
invoked.  HametaLv.  Common  Council  of  Dadeville,  Ala. 
(14  So.  Rep.  9)  ;  City  of  St.  Louis  v.  Mo,  Pac.  R.  Co,y 
114  Mo.  18  (21  S.  W.  Rep.  202) .  The  possession  of  a  railroad 
company  entering  under  such  a  right  given  in  its  charter,  no 
other  claim  of  right  appearing,  and  there  being  no  exclusion  of 
the  public  use,  is  consistent  with,  and  not  hostile  to,  the  public 
right,  and  is  not  adverse.     But  where  the  charter  does  not 
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authorize  the  construction  of  buildings  on  the  highway,  the 
occupation  of  parts  of  the  highway  with  such  buildings  in 
exclusion  of  the  public  use  may  be  averse  to  the  public  right, 
and  may  ripen  into  title  by  adverse  possession.  Village  of 
Wayzata  v.  Great  Northern  R.  Co.,  50  Minn.  488  (52  N.  W. 
Rep.  918).  A  person  cannot  acquire  any  right  in  a  legally 
established  highway  by  adverse  user,  for  the  user,  as  long  as 
it  continues y  is  a  nuisance  and  punishable  by  fine.  Wolfe  et 
alY.  Town  of  Sullivan,  188  Ind.  881  (82  N.  E.  Rep.  1017). 

The  possession  of  a  street  by  owners  abutting  thereon  is 
presumed  to  be  in  subordination  to  the  easement  where  such 
owners  hold  under  conveyances  recognizing  the  existence  of 
the  street.  In  re  Village  of  Olean  v.  Steyner  et  aL,  185  N. 
Y.  841  (82N.  E.  Rep.  9). 

In  a  recent  case  the  supreme  court  of  California  say : 
''  Of  course,  it  is  well  settled  that  land  held  by  a  city  in  trust 
for  the  general  public  for  use  as  a  street,  park,  or  for  a  public 
building,  cannot  be  alienated  by  the  city,  and  the  title  of  the  pub- 
lic thereto  cannot  be  lost  by  a  possession  adverse  to  the  city. 
But  in  case  of  lands  the  legal  title  to  which  is  vested  in  the 
city,  and  which  may  be  alienated  by  it,  the  rule  just  stated  in 
relation  to  land  dedicated  to  the  public  use  does  not  apply. 
As  to  land  which  is  the  subject  of  alienation,  we  are  clearly 
of  the  opinion  that  the  title  of  the  city  thereto  may  be  lost  by 
the  adverse  possession  of  another  for  the  requisite  period  of 
time ;  and  in  regard  to  public  lands  of  this  latter  character, 
such  as  house  lots,  we  see  no  reason  why  the  statute  of  limita- 
tions should  not  apply  in  favor  of  an  adverse  possessor,  pre- 
cisely the  same  as  if  such  land  had  been  acquired  by  the  city 
by  purchase,  and  for  purposes  of  sale,  or  for  any  other  use  not 
strictly  municipal."  Ames  et  ux.  v.  City  of  San  Diego,  101 
Cal.  890  (86  Pac.  Rep.  1005).  In  Nebraska  ten  years  adverse 
possession  of  a  portion  of  a  street  creates  the  title  in  the  occu- 
pant. Lewis  et  al.  v.  Baker,  89  Neb.  686  (58  N.  W.  Rep. 
126). 

A  city  or  town  has  no  alienable  interest  in  the  public 
streets  thereof,  but  holds  them  in  trust  for  its  citizens  and  the 
public  generally ;  and  neither  its  acquiescence  in  an  obstruc- 
tion or  private  use  of  a  street  by  a  citizen,  or  laches  in  resort- 
ing to  legal  remedies  to  remove  it,  nor  the  statute  of  limita- 
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tions,  nor  the  doctrine  of  equitable  estoppel,  nor  prescription, 
can  defeat  the  right  of  the  city  to  maintain  a  suit  in  equity  to 
remove   the  obstruction.       We66  et  al.  v.  City  of  Demopohs ^ 

Ala.  (18  So.  Rep.  289;  21  L.  R.  A.  62).      The 

right  to  a  highway  may  be  acquired  by  a  prescription  although 
it  was  begun  by  permission,  if  it  is  continued  under  a  claim 
of  right  for  a  term  equal  to  the  period  of  the  statute  of  limita- 
tions. McAllister  v.  Pickup,  84  la.  65  (50  N.  W.  Rep.  556). 
The  fact  that  land  which  one  has  dedicated  to  a  city  for  use  as 
a  street  remains  enclosed  and  is  used  by  such  person  for  pas- 
turage or  the  growth  of  crops,  until  the  municipal  authorities 
determine  to  open  the  street,  is  not  an  adverse  possession 
against  the  city.  City  of  Little  Rock  v.  Wright,  58  Ark.  142 
(28  S.  W.  Rep.  876).  Citing,  Henshaw  v.  Hunting-,  1  Gray 
208 ;  ^ar//^// V. -ffa«^r,  67  Me.  460 ;  Town  of  Lake  View  v. 
Le  Bahn,  120  111.  92  (9  N.  E.  Rep.  269)  ;  Rielly  v.  City  of 
Racine,  51  Wis.  526  (8N.  W.  Rep.  417);  7W«  of  Derby  y. 
Ailing,  40  Conn.  410;  Meier  v.  Railway  Co.,  16  Or.  500  (19 
Pac.  Rep.  610)  ;  Oswald  v.  Grenet,  22  Tex.  94 ;  Shea  v. 
City  of  Ottumwa,  67  Iowa,  89  (24  N.  W.  Rep.  582). 

An  individual  cannot  acquire  rights  against  the  public  by 
adverse  possession.      Webb  v.  Board  of  Com.  of  Butler  Co.  et 
aL,  52  Kan.  875  (84  Pac.  Rep.  978)  ;   Schmidt  v.  Draper, 
Ind.  (86  N.  E.  Rep.  709).  The  public  cannot  acquire 

a  prescriptive  right  to  the  property  of  an  individual'so  long  as 
he  continues  to  exercise  dominion  over  it.  Jones  v.  Phillips, 
59  Ark.  85  (26  S.  W.  Rep.  886).  Title  of  the  state  may  be 
acquired  by  adverse  possession.  Walker  v.  Moses,  118  N.  C. 
527  (18  S.  E.  Rep.  889).  The  contrary  is  held  in  Maryland. 
Sollers  V.  Sollers,  77  Md.  147  (26  Atl.  Rep.  188 ;  89  Am.  St. 
Rep.  404;  20  L.  R.  A.  95).  In  Kentucky,  until  the  passage 
of  a  statute  in  1878,  property  of  a  municipality  could  be 
acquired  by  adverse  possession.  Terrill  v.  Torwn  of  Bloom,' 
field  etaL,         Ky.  (2^8.  W.  Rep.  1041).     In  Michi- 

gan it  is  held  that  the  title  to  a  public  street  may  be  acquired 
by  adverse  possession.  Flynn  v.  City  of  Detroit,  98  Mich. 
590  (58  N.  W.  Rep.  815).  Under  Mo.  Rev.  Stat.  1879,  § 
8227,  land  dedicated  for  a  street  cannot  be  acquired  by  adverse 
possession.  Williams  v.  City  of  St.  Louis,  120  Mo.  408  (25 
S.  W.  Rep.  561). 
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Sec.  43.  Sale  of  land  held  by  adverse  possession. 
In  a  recent  case  the  supreme  court  of  Alabama  say:  *^  It  is 
well  settled  that  a  sale  and  conveyance  of  lands,  which  are  at 
the  time  in  the  possession  of  a  third  person,  holding  adversely 
to  the  grantor,  is  void  as  against  the  adverse  possessor,  and 
will  not  support  ejectment  by  the  grantee  against  him. 
3  Brick.  Dig.  p.  18,  §  61.  The  grantor  in  such  conveyance 
may  still  maintain  ejectment  against  the  adverse  holder,  and 
the  latter  cannot  plead  the  conveyance  in  bar  of  the  suit.  The 
conveyance  is  void  as  to  him,  and  he  cannot  set  it  up  as  a 
defense.  Davis  v.  Curry ^  85  Ala.  188  (4  So.  Rep.  784). 
The  conveyance  is  void  only  as  against  the  adverse  possessor 
and  persons  in  privity  with  him.  As  to  all  others,  and  as 
between  the  parties,  it  is  valid  and  operative.  Tarhrough  v. 
Avant^  66  Ala.  526;  Hdrvey  v.  Doe,  28  Ala.  687 ;  Abernathy 
V.  Boazmafty  24  Ala.  189  (60  Am.  Dec.  459).  The  execution 
of  the  deed  imports  that  the  grantor  intends  to  vest  the  title 
in  his  grantee,  and  to  confer  upon  him  the  beneficial  enjoy- 
ment of  the  property,  so  far  as  that  result  may  be  accomplished 
legally.  Because  of  the  rule  of  law  which  invalidates  the 
deed  as  against  the  adverse  holder,  it  cannot  operate  to  author- 
ize the  grantee  to  sue  in  his  own  name  for  the  recovery  of  the 
land  from  such  adverse  holder*  But  this  rule  of  law  does  not 
stand  in  the  way  of  the  grantor  authorizing  the  use  of  his 
name  in  a  suit  for  the  recovery  of  the  property."  Pearson  v. 
King^  99  Ala.  125  (10  So.  Rep.  919).  A  conveyance  by  one 
out  of  possession  of  lands  adversely  held  by  another  is  void  as 
against  the  adverse  holder.  Jcrnigan  v.  Florwers,  94  Ala. 
508  (10  So.  Rep.  487).  A  party  may  convey  land  held  in 
actual  possession  of  another  provided  such  possession  is  not 
adverse.  Gamble  v.  Hamilton  iib  Hcrwse^  81  Fla.  401  (12  So. 
Rep.  229). 

Under  Ky.  Gen.  Stat.  ch.  11,  §  2  a  sale  and  conveyance 
of  land  in  an  adverse  possession  of  another  is  void.  Lillie  v. 
Hickman,        Ky.  (25  S.  W.  Rep.  1062).     In  applying 

this  statute  it  is  held  that  the  possession  of  one  under  a  deed 
from  an  infant  is  not  adverse  so  as  to  render  void  a  subsequent 
conveyance  by  the  infant  after  attaining  his  majority,  he  hav- 
ing disaffirmed  the  former  deed.  Moore  v.  Baker,  92  Ky.  518 
(18  S.   W.   Rep.  868).      The  statute   applies  to  all  sales, 
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including  those  made  on  execution,  but  does  not  apply  to 
judicial   sales.     Arnold  v.  Stephens   et   aL^        Ky.  (17 

S.  W.  Rep.  859). 

Sec.  44.  Title  by  adverse  possession.  In  order  to 
acquire  title  as  against  the  true  owner  where  the  occupant 
holds  without  color  of  title,  his  possession  must  be  open, 
notorious,  continuous  and  adverse  for  the  period  of  ten  con- 
secutive years  claiming  to  be  the  owner ;  but  good  faith  on 
his  part  is  not  required.  Wilkerson  v.  EilerSy  114  Mo.  245 
(21  S.  W.  Rep.  514)  ;  Murray  v.  Hoyle,  97  Ala.  588  (11  So. 
Rep.  797).  The  title  acquired  by  adverse  possession  is  a  fee 
simple  and  the  holder  thereof  may  maintain  an  action  to  quiet 
his  title.  Dean  v.  Goddard,  55  Minn.  290  (56  N.  W.  Rep. 
1060).  Adverse  possession  to  give  Iritle  must  be  actual,  con- 
tinued, visible,  notorious,  distinct  and  hostile.  Paldi  v.  Paldi^ 
95  Mich.  410  (54  N.  W.  Rep.  908)  ;  Devoe  v.  Smeltzer,  86 
la.  885  (58  N.  W.  Rep.  287) ;  McCarty  v.  Rochel,  85  la.  427 
(52  N.  W.  Rep.  861)  ;  Noyes  v.  Hcffernan,  111.       (88  N. 

E.  Rep.  571)  ;  Morse  v.  Siebold,  147  111.  818  (85  N.  E.  Rep. 
869). 

Adverse  possession  for  sufficient  time  to  bar  an  action  to 
recover  real  estate  confers  title.  Logus  v.  Hutson^  24  Ore. 
528  (84Pac.  Rep.  477);  Rowland  et  al.  v.  Williams  et  aL, 
28  Ore.  515  (82  Pac.  Rep.  402) ;  Jenkins  v.  Dewey,  49  Kan. 
49  (80  Pac.  Rep.  114)  ;  Spradlin  v.  Spradlinet  aL,  Ky. 

(18  S.  W.  Rep.  14)  ;  Carolina  Sav*  Banks,  McMahon 
et  al.,  87  S.  C.  809  (16  S.  E.  Rep.  81)  ;  Andrews  et  al.  v. 
Roseland  Iron  <&  Coal  Co.,  89  Va.  898  (16  S.  E.  Rep.  252)  ; 
East  St.  Louis  d  C.  Ry.  C.  v.  Nugent,  147  111.  254  (85  N. 
E.  Rep.  464)  ;  Bay  et  al.  v.  Posner,  Md.  (26  Atl. 

Rep.   1084)  ;    Morris  v.  Duncan,  Tex.  (25    S.    W. 

Rep.  48).  One  who  acquires  title  by  adverse  possession  has 
as  complete  a  title  as  if  he  had  always  held  the  undisputed 
title  of  record.  Walker  v.  Converse,  148  111.  622  (86  N.  E. 
Rep.  202)  ;  Dyer  v.  Eldridge,  186  Ind.  654  (86  N.  E.  Rep. 
522).  The  rule  rests  upon  the  theory  that,  when  possession 
and  use  of  land  are  long  continued  ;  they  create  a  presumption 
of  lawful  origin ;  that  is,  they  are  founded  upon  such  instru- 
ments and  proceedings  as  in  law  would  pass  the  right  to  the 


73  BPITOMB    OF    CASES.  §  44,  46 

possession  and  use  of  the  property.     Brown  v.  Oldham^ 
Mo.  (27  S.  W.  Rep.  409).     Dunn  v.  Eaton,  92  Tenn. 

743  (23  S.W.  Rep.  168).  Citing,  Fletcher  v.  Fuller,  120  U. 
S.  534  (7  Sup.  Ct.  Rep.  667),  To  the  same  effect  see  Trustees 
4>f  Wadsworthville  Poor  School  v.  Jennings,  40  S.  C.  168 
( 18  S.  E.  Rep.  257) .  The  mere  payment  of  taxes  cannot  create 
title  by  adverse  possession.  Cashman  v.  Cashman*s  Heirs, 
Mo.  (27  S.  W.  Rep.  549).     Cases  in  which  particu- 

lar facts  are  considered  and  held  sufficient  to  establish  a  title 
by  prescription.  Dougherty  et  aL  v.  Miles  et  al, ,  97  Cal. 
568  (32  Pac.  Rep.  597)  ;  Clark  v.  Camfau,  92  Mich.  578 
(52  N.  W.  Rep.  1026);  Reynolds  v.  White  et  aL,  94  Ky. 
156  (21  S.  W.  Rep.  754)  ;  Houchin  v.  Houchin  et  al., 
Ky.  (20  S.  W.  Rep.   506) ;   Whipple  et  ah  v.   Earich 

^  al.,m  Ky.  121    (19  S.  W.   Rep.  287)  ;  Horner  v.  Reuter, 
111.  (38  N.  E.  Rep.  747).     Particular  facts   held 

insufficient  to  establish  title  by  adverse  possession.    Old  South 
Society  v.    Wainrwright,  156  Mass.  115  (30  N.  E.  Rep.  476). 

Sec.  45.  Miscellaneous  notes  on  adverse  possession. 
It  is  held  that  where  a  corporation  which  was  chartered  by  an 
Act  of  Congress  and  which  was  incompetent  to  hold  real  estate 
under  the  constitution  of  Nebraska  has  been  in  adverse  posses- 
sion of  land  under  claim  of  title  for  ten  years,  such  corpora- 
tion has  a  valid  title  as  against  all  except  the  state  of  Nebraska. 
Myers  et  al.  v.  McGavock  et  aL,  39  Neb.  843  (58  N.  W.  Rep. 
522)  ;  Hanlon  et  aL  v.  Union  Pac,  R.  Co.,  40  Neb.  52  (58  N. 
W.  Rep.  590).  Where  a  person  not  under  disabilities  has  such 
an  interest  in  land  as  he  may  maintain  an  action  to  recover  it, 
the  statute  of  limitations  will  run  against  him  in  favor  of  an 
adverse  holder.  Dutton  v.  Thompson,  85 Tex.  115  (19  S.  W. 
Rep.  1026).  There  can  be  no  adverse  possession  against  per- 
sons under  disabilities.  Buford  et  aL  v.  North  RoanokeLand 
S  Imp.    Co.,         Va.  (18    S.   E.  Rep.   914).     But  one 

claiming  disability  as  a  defense  has  the  burden  of  establishing 
it.  Miller  y.Bumgardner,  109  N.  C.  412  (18  S.  E.  Rep. 
985) .  One  having  acquired  rights  by  adverse  possession  does 
not  injuriously  affect  them  by  purchasing,  or  offer  to  pur- 
chase an  outstanding  title.  Warren  v.  Bowdran,  156  Mass. 
280  (81  N.  E.  Rep.  Wd)\Headerick  etal.  v.  Fritts,  98  Tenn. 
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270  (24  S.  W.  Rep.  11)  ;  McLane  v.  Canales,         Tex. 
(25  S.  W.  Rep.  29).     A  holding  after  the  institution  of  an 
action  to  recover  the  land  cannot  be  considered   in  making 
out  the  period   of  adverse  possession.      Huchworth  v.  Har^ 
lan's  Heirs,  Ky.  (19  S.  W.  Rep.  172).     A  non-resi- 

dent may  acquire  title  to  land  by  adverse  possession  through 
his  tenants.  Lindenmayer  et  al,  v.  Gunst  et  al. ,  70  Miss.  698- 
(18  So.  Rep.  252).  A  stranger  may,  by  adverse  possession 
against  a  trustee  for  the  requisite  period  of  time,  bar  both  the 
legal  estate  of  the  trustee  and  the  equitable  estate  of  the 
cestui  que  trust.     Snyder  v.   Snovery         N.   J.  (27  Atl. 

Rep.  1018) .  Where  there  are  two  or  more  persons  in  posses- 
sion, each  under  a  separate  conveyance  or  color  of  title,  the 
possession  will  be  treated  as  being  in  him  who  has  the  better 
title.     Pokier  v.  Adams,        Mo.  (28  S.  W.  Rep.  490). 

'*  Where  there  are  no  relations  between  the  owner  and  the 
party  in  possession, — ^nothing  upon  which  the  possession  can 
be  referred  to  the  owner's  nght,— he  is  presumed  to  know  of 
its  wrongful  character,  knowing,  as  he  must,  of  the  fact  of 
possession ;  but  where  a  relation  does  exist  upon  which  the 
possession  is  referable  to  the  title,  the  holder  of  that  title  i& 
justified  in  assuming  that  the  possession  is  subordinate  thereto, 
and  held  in  recognition  thereof,  until  he  knows  to  the  contrary. 
*******  Circumstances  of  hostility,  exclusiveness,  and 
claim  of  right  are  only  for  the  jury  to  consider  as  tending  to- 
show  knowledge  on  the  part  of  the  owner."  Trufant  et  al. 
V.  Hudson  et  ah,  99  Ala.  626  (18  So.  Rep.  88). 


ALIBNS. 


EPITOME    OF    CASES. 


Sec.  46.  Alien  ownership  of  land.  Where  a  statute 
(Iowa  Acts  22nd  Gen.  Assem.,  ch.  85,  §  1)  prohibits  aliens 
from  holding  lands  by  descent,  devise,  purchase,  or  otherwise, 
a  resident  son  of  a  non-resident  father  cannot  inherit  from  the 
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latter's  brother  who  is  a  resident,  as  he  would  derive  his  title 
mediately  through  his  father  and  not  immediately  from  his 
uncle.  Furenes  v.  Mickleson,  86  la,  508  (58  N.  W.  Rep. 
416).  See  opinion  for  distinction  between  mediate  and  inrnie- 
dlate  descent.  Prior  to  the  Act  of  Congpress,  of  March  8, 
1887,  known  as  the  **Alien  Act,"  there  was  nothing  in  the 
laws  of  the  United  States,  nor  of  the  Territory  of  Idaho  pro- 
hibiting aliens  from  holding  and  working  mining  ground 
under  a  lease  from  one  qualified,  and  who  had  made  a  proper 
location  of  such  mining  ground.  Ah  KU  et  al*  v.  McLean  ei 
al.,       Ida.  (82   Pac.   Rep.  200).     Under  Dak.  Comp. 

Laws  §  2686,  an  alien  could  take,  hold  and  convey  a  mining 
claim.  Gorman  Min.  Co.  v.  Alexander^  2  S.  Dak.  557  (51 
N.  W.  Rep.  846).     Citing,  Ferguson  v.  NevilU,  61  CaL  866. 

Sec.  47,  Non*re8ident  aliens.  The  non-resident  aliens, 
inheriting  act  in  Illinois,  of  June  16th,  1887,  does  not  prevent 
citizens  of  a  foreign  country,  who  are  heirs  of  one  dying  intes- 
tate seized  of  lands  in  Illinois  from  exercising  the  rights, 
reserved  to  them  by  a  treaty  between  the  United  States  and 
Ihe  foreign  power  which  grants  to  aliens  incapacitated  from 
inheriting  the  term,  of  three  yearb  in  which  to  dispose  of  the 
lands  so  inherited,  but  such  right  is  determined  by  the  failure 
of  the  heir  to  sell  within  that  time.  Schultz  v.  Schultz  et  aL^ 
144  111.  290  (88  N.  E.  Rep.  201 ;  86  Am.  St.  Rep.  482 ;  lO* 
L.  R.  A.  90)  ;  Citing,  Wunderle  v.  Wunderle,  144  111.  40  (88 
N.  E.  Rep.  195;  19  L.  R.  A.  84).  The  fact  that  the  Act  of 
June  16thy  1887,  in  111.,  prohibiting  non-resident  aliens  from 
holding  or  inheriting  lands  in  Illinois  is  made  inoperative  as  to 
citizens  of  some  foreign  countries  by  existing  treaty  rights  be- 
tween the  foreign  countries  and  the  United  States  does  not 
conflict  with  §  22  Art.  4  of  the  Const.,  which  forbids  the  pas- 
sage of  special  laws  *'  changing  the  laws  of  descent "  since  its 
special  application  is  on  account  of  the  treaty,  and  not  the 
act  itself.  Nor  is  said  act  brought  within  the  inhibition  of 
the  Const,  by  the  exception  contained  in  it  which  permits  the 
heirs  of  aliens  who  have  acquired  lands  in  the  state  before  its- 
passage,  or  who  may  acquire  lands  under  its  provisions,  to 
take  and  hold  such  lands  for  a  limited  time  for  the  purpose  of 
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sale.      Wunderle  et  al  v.  Wunderle,  144  111.  40  (88  N.  E.  Rep. 
195;  19  L.  R.  A.  84). 

The  Act  of  June  16th,  1887,  of  Illinois  providing  that 
non-resident  aliens  shall  not  be  capable  of  acquiring  and  hold- 
ing title  to  real  estate  in  Illinois  by  descent,  devise,  purchase 
or  otherwise,  is  not  invalidated  by  treaties  between  the  United 
States  and  foreign  powers  except  such  treaties  expressly  con- 
fer such  right  to  inherit  and  hold  lands,  and  the  treaty  of 
December  11th,  1881,  between  the  United  States  and  the  Ger- 
man Empire  does  not  confer  upon  citizens  of  a  German  state 
the  right  to  take  and  hold  lands  in  the  United  States.  Wun^ 
derle  et  al.  v.  Wunderle,  144  111.  40  (88  N.  E.  Rep.  195;  19 
L.  R.  A.  84). 

Under  ch.  85  §§  1,  2,  Acts  22d  Iowa  Gen.  Assem.  which 
prohibits  non-resident  aliens  from  ^'acquiring  title  or  taking 
or  holding"  real  estate  "by  descent,  devise,  purchase  or 
otherwise,"  except  that  any  non-resident  alien  may  "acquire 
and  hold  "  real  property  to  the  amount  of  $10,000,  provided 
that  within  five  years  from  the  date  of  "  purchase "  of  said 
property  the  same  is  placed  in  the  actual  possession  of  a  per- 
son related  to  such  "purchaser"  within  the  third  degree,  it  is 
held,  that  the  word  '*  purchase "  includes  acquisition  of  real 
property  by  devise  as  well  as  by  a  sale  for  a  consideration. 
Bennett  v.  Hihhert  et  al.,        la.  (55  N.  W.  Rep.  98). 


BONA  FIDE  PUR6HASER. 


EPITOME  OP  CASES. 

Sec.  48.    As  to  w^ho  are  bona  fide  purchasers.     One 

who  purchases  land  in  good  faith,  without  notice  of  the  unre- 
corded conveyance,  and  having  paid  the  purchase-money  and 
acquired  a  sherifTs  deed,  has  it  recorded  before  notice  of  a 
prior  claim  arising  out  of  an  unrecorded  deed,  is  protected 
against  such  claim.  Sills  et  al.  v.  Lawson  et  al.,  188  Ind. 
187  (82  N.  E.  Rep.  875).     It  is  held  that  judgment  creditor 
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who  purchases  at  his  own  sale  is  a  bona  fide  purchaser,  and  is 
protected  ag^jnst  latent  equities  of  which  he  had  no  notice. 
(CaL  Civ.  Code  §  1107  applied.)  Riley  v.  Martinelli  et  aL,  97 
Cal.  575  (82  Pac.  Rep.  679;  88  Am.  St.  Rep.  209).  One 
who  purchases  land  at  the  sale  of  an  assignee  for  the  benefit  of 
creditors  is  a  bona  fide  purchaser  and  his  title  is  superior  to 
secret  equities  of  which  he  has  no  notice.  Cantrell  v.  Dyer^ 
6  Tex.  Civ.  App.  551  (25  S.  W.  Rep,  1098).  Where  the 
title  tendered  to  a  purchaser  makes  no  reference  to  that  which 
the  vendor  holds,  bad  faith  cannot  be  presumed  in  the  pur- 
chaser from  the  fact  that  the  vendor's  title  was  of  record  and 
was  fatally  defective.  J^orcTs  Heirs  v.  Mills  et  al, ,  46  La. 
(14  So.  Rep.  845).  A  deed  made  in  consideration  of  the 
absolute  discharge  of  a  pre-existing  debt  of  a  grantor,  or  an 
adequate  portion  of  it,  will  constitute  the  grantee  a  purchaser 
for  value,  so  as  to  protect  him  against  a  previous  unrecorded 
deed  of  the  same  grantor.  Slale  Bank  of  St.  Louis  v.  Frame 
etal.,  112  Mo.  502  (20  S.  W.  Rep.  620). 

Sec.  40.  As  to  who  are  not  bona  fide  purchasers. 
It  is  held  that  an  execution  creditor,  purchasing  at  his  own 
sale,  is  not  a  bona  fide  purchaser.  Burnham  et  al.  v.  Mc* 
Michael  et  ux.,  6  Tex.  Civ.  App.  496  (26  S.  W.  Rep.  887) ; 
Old  Nat.  Bank  of  Evansville  v.  Bindley,  181  Ind.  225  (81 
N.  £.  Rep.  62).  Neither  is  the  grantee  in  a  quitclaim  deed. 
Bowman  v.  Griffith,^  Neb.  861  (58  N.  W.  Rep,  140)  ;  CuU 
bertson  v.  IVitbeck  Co., 92  Mich.  469  (52  N.  W.  Rep.  998) ; 
Parker  v.  Randolph,  S.  Dak.  (59  N.  W.  Rep.  722). 

One  who  derives  title  from  an  administratrix  and  her  husband 
to  lands  purchased  by  said  administratrix  at  her  own  sale 
through  the  agency  of  her  husband,  and  has  examined  an 
abstract  of  title  showing  the  relationship  of  the  parties  and  the 
dates  of  the  conveyances  is  not  a  bona  fide  purchaser  without 
notice.  JLaggcr  et  al,  v.  Mutual  Union  Loan  <&  Bld'g.  Ass^n., 
146  111.  288  (88.  N.  E.  Rep.  946).  Citing,  2  Woemer  Admin. 
§  487,  p.  1086;  Filmore  v.  Reethman,  6  Colo.  120.  A  pur- 
chaser of  the  fee  at  a  void  chancery  sale,  who  pays  more  than 
half  the  price  in  an  account  and  matured  note  against  the  life 
tenant,  is  not  a  good  faith  purchaser  who  has  paid  the  price 
within  the  protection  of  the  one-year  statute  (Code,  Miss., 
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1871,  §  2178)  against  the  remainder-men.      Wilson  v.  Parker 
.et  aL^         Miss.  (14   So.  Rep.  264).     One  who  acquires 

title  to  valuable  property  for  a  merely  nominal  money  consid- 
eration, although  actually  paid,  but  under  circumstances  indi- 
cating a  gift  or  advancement,  is  not  a  purchaser  for  a  valu- 
able consideration.  1  Rev.  Stat.  756,  §  1  applied.  Ten  Eyck 
et  aL  V.  Witheck  et  aL,  185  N.  Y.  40  (81  N.  E.  Rep.  994;  81 
Am.  St.  Rep.  809).  The  grantee  in  a  quitclaim  deed  takes 
only  the  interest  of  the  grantor  at  the  time  of  the  conveyance' 
and  is  not  a  bona  jide  purchaser  in  respect  to  oustanding 
adverse  equities  and  interests  against  his  grantor  shown  by  the 
record  or  which  are  discoverable  by  the  exercise  of  reasonable 
diligence  in  making  proper  examination  and  inquiry.  Pleas- 
•ants  V.  Blodgett  et  aL,  89  Neb.  741  (58  N.  W.  Rep.  428). 

Sec.  50.  Notice.  Where  there  is  a  warranty  deed  made, 
which  shows  on  its  face  the  payment  in  full  of  the  purchase- 
money,  even  though  there  may  be  a  secret  agreement  between 
the  parties  that  such  instrument  shall  only  operate  as  a  mort- 
gage, the  same  passes  the  apparent  legal  title,  and  a  purchaser 
of  such  property  from  the  apparent  legal  owner,  upon  a  clear 
record  title,  for  a  fair  consideration,  without  notice  of  the 
secret  agreement,  gets  the  legal  title,  and  will  be  protected  as 
an  innocent  purchaser.  It  has  been  held  that  a  purchaser  who 
gets  the  apparent  legal  title  will  be  protected  against  a  secret 
•equity,  and  that  the  burden  of  proof  rests  upon  the  party 
asserting  such  rights  to  show  that  the  holder  of  the  legal  title 
bought  with  notice  of  such  equity,  or  notice  of  such  facts  as 
would  put  a  prudent  man  on  inquiry.  Hicks  et  ux,  v.  Hicks 
et  al.y  Tex.  Ciy.  App.  (26  S.  W.  Rep.  227).  A  purchaser 
without  notice  from  a  purchaser  with  notice  is  not  affected  by 
such  notice.  Claiborne  et  aL  v.  Holland  et  aL,  88  Va.  1046 
(14S.  E.  Rep.  915). 

Sec.  51.  Purging  ^equities.  A  purchaser  with  notice 
from  a  purchaser  without  notice  is  protected  not  on  his  own 
merit  but  on  the  merit  of  the  innocent  purchaser ;  for  if  such 
purchaser  could  not  sell  the  estate  he  would  be  deprived  of 
one  of  the  valuable  attributes  of  his  property.  Klinger  v. 
Lemler  et  aL,  185  Ind.  77  (84  N.  E.  Rep.  698).     A  purchaser 
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without  notice  may  convey  a  good  title  to  one  having  notice. 
V^H  Syckel  et  al.  v.  Beam,  110  Mo.  589  (19S-  W.  Rep.  946) ; 
Arrington  v.  Arrtngton,  114  N.  C.  151  (19  S.  E.  Rep.  851). 
The  purchaser  of  the  title  to  lands  sold  by  virtue  of  an  execu- 
tion issued  upon  a  decree  obtained  in  a  suit  for  the  foreclosure 
of  a  mortgage  which  embraces  said  lands  takes  all  the  title 
which  the  mortgagor  had  and  which  was  conveyed  by  such 
mortgage.  A  grantee  from  a  honajide  purchaser  stands  in  the 
same  position  as  the  grantor,  and  will  be  equally  favored  by  a 
chancellor,  although  affected  with  notice  at  the  time  of  the 
grant.  Although  a  party  with  notice  cannot  take  title  with 
impunity  directly,  but  may  take  such  title  at  the  hand  of  an 
innocent  third  party,  yet,  if  he  himself  has  participated  in  the 
fraud,  or  was  acting  in  the  capacity  of  a  trustee,  then  he  will 
be  liable,  notwithstanding  the  title  be  purged  of  the  fraud 
as  to  strangers.     Henninger  v.  Heald^        N.  J.  £q.  (29 

Atl.  Rep.  190). 

Sec.  52.  Miscellaneous  notes.  A  title  of  a  bona  fide  pur« 
chaser,  acquired  before  commencement  of  a  suit  to  charge  the 
land  in  the  hands  of  heirs  by  descent,  with  a  debt  of  the  inte- 
state which  accrued  after  administration  was  closed,  will  be 
protected.  Burton  v.  Anderson^  56  Ark.  470  (20  S.  W.  Rep. 
260).  A  judgment  creditor  before  the  sale  of  the  mortgaged 
premises  under  his  execution  is  not  a  subsequent  purchaser  in 
good  faith  for  value  within  the  meaning  of  the  Wyoming  Re- 
vised Statutes,  §  18,  protecting  such  a  purchaser  against  prior 
unrecorded  conveyances.  Frank -^^  Hicks ,         Wyo.  (85 

Pac.  Rep.  475).  Rights  resting  in  parol  cannot  be  enforced 
against  a  bona  fide  purchaser  without  notice  thereof.  Beaufort 
County  Lumber  Co,  v.  Dail,  111  N.  C.  120  (15  S.  E.  Rep. 
941).  Under  Colo.  Gen.  Stat.  1888,  §  1595,  requiring  a  guar- 
dian to  return  to  the  court  the  proceeds  of  the  sale  of  his 
ward's  land,  for  direction  as  to  their  investment,  a  purchaser 
at  such  sale  is  not  required  to  see  that  such  proceeds  are  prop- 
erly invested.  Orman  et  al.  v.  Bowles  et  al,,  18  Colo.  468 
(88  Pac.  Rep.  109).  One  who  takes  a  conveyance  in  settle- 
ment of  a  pre-existing  debt  has  no  equity  superior  to  the 
holder  of  a  prior  unrecorded  mortgage  for  value.  Summers 
V.  Brice,  86  S.  C.  204  (15  S.   E.   Rep.   874).     In  order  for  a 
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purchaser  to  take  subject  to  an  outstanding  equity  he  must 
have  notice  of  it  at  the  time  of  his  purchase.  Minnich  et  uL 
V.  Shaffer  etaL,  185  Ind.  684  (84  N.  E.  Rep.  987).  One 
who,  in  good  faith,  purchases  a  tax  title  from  the  original 
purchaser  at  a  tax  sale  is  entitled  to  the  protection  of  HilPs 
Ann.  Oregon  Laws  §  2840,  providing  that  proceedings  for  the 
recovery  of  land  sold  for  tax  shall  be  commenced  within  three 
years,  although  such  tax  title  was  voidable  in  the  hands  of  the 
original  purchaser,  because  made  in  pursuance  of  a  fraudulent 
agreement  with  the  owner  for  the  purpose  of  cutting  oflF  an 
existing  mortgage  lien.  Nickum  v.  Gaston^  24  Ore.  880  (88 
Pac.  Rep.  671 ;  85  Pac.  Rep.  81).  N.  C.  Code,  §  1442  con- 
strued— purchaser  from  devisee  of  decedent.  Arrington  v. 
Arrington,  114  N.  C.  151  (19  S.  E.  Rep.  851). 


BOUNDARIES. 


EPITOME  OF  CASES. 

Sec.  53.  Agreements  fixing.  Disputed  boundaries 
between  adjoining  land  may  be  settled  by  express  oral  agree- 
ment executed  immediately  and  accoi^panied  by  possession 
according  to  such  agreement.  Teass  v.  City  of  St,  Albans^  88 
W.  Va.  1  (17  S.  E.  Rep.  400);  Ferguson  v.    Crick^         Yi,y. 

(28  S.  W.  Rep.  668)  ;  Grigshy  et  al,  v.    Combs, 
Ky.  (21  S.  W.  Rep.  87)  ;  Archer  v.  Helm,  69  Miss.  780  ( 1 1 

So.  Rep.  8)  ;  O'Donnellv.  Penney,  17  R.  I.  164  (20  Atl.  Rep. 
805);  Watrous  \.  Morrison,  m  Fla.  261  (14  So.  Rep.  805; 
89  Am.  St.  Rep.  189)  ;  but  where  such  an  agreement  changes 
the  legal  construction  of  the  title  deed  it  is  not  binding  on  sub- 
sequent purchasers.  Shaffer  v.  Hahn,  111  N.  C.  1  (15  S.  E. 
Rep.  1088).  A  mere  agreement  between  owners  of  contigu- 
ous lands  to  employ  a  common  surveyor  to  run  a  line  and  set 
up  a  boundary,  where  the  dividing  line  is  susceptible  of  being 
correctly  located,  will  not  estop  either  party,  or  the  grantees 
of  either,  from  showing  an  error  in  the  line  so  run.      Watrous 


81  EPITOMC    OP    CASES.  §  58-66* 

V.  Morrison,  88  Fla.  261  (14  So.  Rep.  805;  89  Am.  St.  Rep. 

lao). 

Sec.  54.  Acquiescence  in  boundary  lines.  Where 
there  is  a  dispute  as  to  the  exact  boundary  between  the  own* 
ers  of  adjoining  lands ,  and  a  county  surveyor  establishes  a  line 
upon  an  actual  survey  of  the  lands,  and  both  claimants  partici- 
pated in  making  and  paying  the  expenses  of  the  survey , 
which  survey  was  acquiesced  in  for  a  considerable  time  after- 
wards, it  will  not  be  disturbed  because  a  new  survey,  made 
some  years  afterwards,  tends  to  show  a  mistake  in  the  estab^ 
lishment  of  such  line.  Benson  et  al,  v.  Daly,  88  Neb.  155 
(56  N.  W.  Rep.  788).  A  location  of  boundaries  acquiesced 
in  by  all  parties  interested  for  the  prescriptive  period  becomes 
binding.  Dyer  v.  Eldridge,  186  Ind.  654  (86  N.  E.  Rep. 
522) ;  O'Donnell  v.  Penney,  17  R.  I.  164  (20  Atl.  Rep.  805)  ; 
Belknap  et  al,  v.  City  of  Louisville  et  aL,  98  Ky.  444  (20  S. 
W.  Rep.  800). 

Sec.  65.    Monuments  control  courses  and  distances. 

It  is  a  general  rule,  when  identifying  boundary  lines,  that 
fixed  and  known  monuments  or  objects,  called  for  in  a  descrip- 
tion found  in  a  deed  of  conveyance,  niiust  prevail  over  given 
courses  and  distances ;  the  order  of  application  being — Pirsty 
to  natural  objects  ;  second,  to  artificial  marks ;  and,  third,  to 
courses  and  distances.  Tanish  v.  Tarhox,  49  Minn.  268  (51 
N.  W.  Rep.  1051)  ;  Davis  et  aL  v.  Baylor,  Tex. 
(19  S.  W.  Rep.  528)  ;  Teass  v.  City  of  St.  Albans,  88  W^ 
Va.  1.  (17  S.  E.  Rep.  400)  ;  Goodbub  v.  Scheller^  8  Ind.  App. 
818  (29  N.  E.  Rep.  610) ;  England  v.  Vandermark,  147  111. 
76  (35  N.  E.  Rep.  465)  ;  Harding  et  aL  v.  Wright,  119  Mo. 
1  (24  S.  W.  Rep.  211);  Nortkivood  v.  Crawford,  114  N.  C. 
518  (19  S.  K  Rep.  849).  The  rule  that  monuments  control 
courses  and  distances  does  not  prevail  except  where  the 
boundaries  are  fixed  and  known,  nor  where  the  calls  are 
merely  incidental.  Hanson  v.  Township  of  Red  Reck  et  al,, 
S.  Dak.  (57  N.  W.  Rep.  11).     Where  a  monu- 

ment is  uncertain  the  general  course  may  be  taken  into  con* 
nderation  in  connection  with  other  facts  for  the  purpose  of 
ascertaining  and  identifying  such  monument.     HoUenbeck  v. 
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Skyes,  17  Colo.  817  (29  Pac.  Rep.  880).  Calls  m  a  deed  for 
well  known  objects  which  can  be  located,  will  prevail  over  a 
general  recital  as  to  the  location  of  the  property.  Magowan 
V.  Branham  et  ah,  95  Ky.  581  (26  S.  W.  Rep.  808). 
Where  the  call  in  a  deed  is  "  thence  to  the  place  of  begin- 
ning "  and  the  courses  and  distances  given  do  not  correspond, 
the  latter  is  to  be  rejected  and  the  former  controls.  Owings 
V.  Freeman,  48  Minn.  488  (51  N.  W.  Rep.  476).  When  the 
actual  survey  as  made  upon  the  ground  is  shown  with  cer- 
tainty, the  object  of  search  is  found ;  and  calls  in  the  deed 
made  through  mistake  must  3deld.  Shelton  v.  Bone  ei  aL, 
Tex.  Civ.  App.  (26  S.  W.  Rep.  224) .    The  original  monu- 

ments to  mark  section  comers  which  were  established  by  the 
government  surveyor,  control  the  courses  and  distances  indi- 
cated by  field  notes.  Brown  v.  Morrill,  91  Mich.  29  (51  N. 
W.  Rep.  700);  Graham  et  al,  v.  Dewces  et  al.,  85  Tex.  895 
(20  S.  W.  Rep.  127)  ;  Watrous  v.  Morrison,  88  Fla.  261  (14 
So.  Rep.  805 ;  89  Am.  St.  Rep.  189)  ;  Smith  v.  Catlin  Land 
and  Improvement  Co.,  117  Mo.  488  (22  S.  W.  Rep.  1088). 
Where  there  is  a  discrepancy  between  the  courses  and  dis- 
tances indicated  by  plat  and  the  survey  is  actually  made,  the 
latter  controls,  Ogilvie  v.  Copeland,  145  111.  98  (88  N.  E. 
Rep.  1085)  ;  and  where  it  is  shown  that  possession  was  taken 
and  fences  made  soon  after  the  actual  survey  and  that  the 
maker  of  the  plat  pointed  out  the  bounds  of  the  lots,  it  will  be 
presumed  that  such  possession  was  taken  according  to  the 
lines  of  the  actual  survey.  Root  v.  Town  of  Cincinnati,  87 
la.  202  (54  JSf.  W.  Rep.  206).  Where  the  bank  of  a  river  is 
designated  as  a  boundary  line  it  will  control  distances  and 
area  specified  in  the  deed.  Borkenhagen  v.  Vianden,  28 
Wis.  206  (52  N.  W.  Rep.  260). 

Sec.  56.  Highways  as  boundaries.  In  a  grant  of 
land  abutting  on  a  highway,  a  description  bounding  the  land 
granted  by  the  highway  conveys  to  the  center  of  the  highway, 
where  the  grantor  has  title  to  such  center.  The  presumption 
arising  from  a  deed  so  bounding  the  land  granted  is,  in  the 
absence  of  proof  to  the  contrary,  that  the  grantor  owned  to 
the  center  of  the  highway,  yacksonvillc^  T.  d:  K.  W.  R.  R, 
Co.  v.  Lockwood,  88  Fla.  578  (15  So.  Rep.  827).     This  rule 
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applies  where  the  boundary  line  is  an  alley.  Jacob  v.  WaoU 
folk  d'c,  90  Ky.  426  (14  S.  W.  Rep.  415;  9  L.  R.  A.  551) ; 
Hennessy  v.  Murdoch,  187  N.  Y.  817  (88  N.  E.  Rep.  880). 
In  a  recent  case  the  supreme  court  of  Indiana  say :  '*  When 
land  is  regularly  and  legally  platted  for  town  purposes,  and 
lots  and  streets  marked  off  and  described,  giving  width  of 
street  and  size  of  lots,  a  lot,  we  think,  must  be  understood  to 
mean  the  land  independently  of  the  street,  though  the  adja- 
cent lot-owner  by  the  purchase  of  the  lot,  or  that  portion  bor- 
dering on  and  lying  adjacent  to  the  street,  takes  title  ordinarily 
to  the  center  of  the  street,  subject  to  the  rights  of  the  public. 
This  same  title  to  the  street  he  would  take,  if,  in  describing 
the  lot,  it  were  described  by  metes  and  bounds,  running  to  and 
along  the  street."  Montgomery  ei  aL  v.  Hines  et  al.y  184  Ind. 
221  (38  N.  E.  Rep.  1100).  In  Maine  it  is  held  that  a  clause 
in  a  deed,  at  the  end  of  a  particular  description  of  the  premises 
by  metes  and  bounds,  *'  meaning  and  intending  to  convey  the 
same  premises  conveyed  to  me,'*  is  to  be  merely  a  help  to  trace 
the  title,  and  does  not  enlarge  the  grant.  A  grant  to  the  sea- 
shore, to  the  bank  of  a  river,  or  to  the  line  of  the  highway,  does 
not  carry  title  beyond  high  water  or  the  side  of  the  river  or 
road.    Brown  v.  Heard,  85  Me.  294  (27  Atl.  Rep.  182). 

Sec.  57.  Streams  as  boundaries.  When  the  middle 
of  a  stream  is  the  boundary  between  the  states  or  of  private 
landowners,  that  boundary  follows  any  changes  in  the  stream 
which  are  due  to  a  gradual  accretion  or  degradation  of  its 
banks;  but  when  the  change  is  of  a  sudden  and  rapid 
character,  such  as  occurs  when  a  river  forms  a  new  course  by 
cutting  through  a  bend,  the  boundary  does  not  follow  the 
change,  but  remains  in  the  middle  of  the  old  channel.  Rees  et 
al,  V.  McDaniel,  115  Mo.  145  (21  S.  W.  Rep.  918)  ;  Cruik- 
shanks  V.  WilmeretaL,  98  Ky.  19  (IBS.  W.  Rep.  1018). 
Where  there  is  an  island  in  a  stream  constituting  a  bound- 
ary line,  the  boundary  follows  the  main  channel,  as  shown  by 
the  greater  depth  of  water  and  being  the  one  generally  used 
for  navigation.  Chicago  d:  N,  W,  R.  Co.  v.  City  of  Clin- 
ton et  aL,  la.  (55  N.  W.  Rep.  462).  The  same  rule 
applies  to  non-navigable  streams.  Pike  v.  Hood  et  aL, 
N.  H.           (27  Atl.  Rep.  189).     In  North  Carolina  it  is  held 
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that  where  the  state  confers  municipal  powers  upon  a  corpor- 
ation and  describes  the  boundary  as  running  with  a  naviga- 
ble river,  the  jurisdiction  of  the  municipality  does  not  extend 
beyond  the  low  water  mark,  unless  there  be  in  the  charter 
some  other  language  expressly  or  by  fair  implication  extend- 
ing the  limit  of  jurisdiction.  State  v.  Eason^  114  N.  C.  787  (19 
S.  E.  Rep.  88 ;  28  L.  R.  A.  520).  Land  granted  as  bounded 
by  a  river  extends  to  the  thread  of  the  river,  unless,  from  prior 
grants  on  the  other  side  of  the  river,  such  a  construction  is 
negatived.  The  conveyance  to  a  riparian  proprietor  may  be 
drawn  in  terms  so  restrictive  as  to  limit  his  title  to  the  bank 
as  a  boundary,  when,  but  for  such  restrictions,  it  would  extend 
to  the  thread  of  the  stream.  If  the  stream  is  pientioned  as  the 
boundary  in  general  terms,  or  the  land  is  described  as 
**  bounded"  or  **  running  along"  a  river,  the  stream  will  be 
held  to  be  the  monument,  and  the  thread  of  the  stream  is  the 
boundary  line.  *  ♦  *  But,  if  the  stream  is  described  as 
bounding  on  the  bank  or  shore  of  the  stream,  then  the  low- 
water  mark  oa  the  bank  will  be  the  boundary.  The  particu- 
lar reference  to  the  bank  excludes  the  stream.  Brapky  v. 
Richesofiy         Ind.  (86    N.  £.  Rep.  424).     It  is  held 

that  the  '* right  bank"  of  a  river  is  the  bank  lying  to  the 
right  of  an  object  passsing  down  stream.  Borkenhagen  v. 
Vimdeny  82  Wis.  206  (52  N.  W.  Rep.  260),  A  lease  for  99 
years  of  land  described  as  bounded  by  the  bank  of  a  river 
includes  future  accretions.  Rutz  et  al^  y«  Kerr  ei  4/.,  148 
111.  558  (29  N.  £«  Rep.  658).  Adjudication  of  the  boundar- 
ies  between  adjoining  riparian  proprietors  from  high  to  low 
water  mark  is  a  prima  facie  settlement  of  their  relative  rights 
of  property  beyond  the  low  water  mark.  Profrieti^rs  of 
the  Mc^ine  Wharf  v.  Proprietors  of  Custom  House  Wharfs 
85  Me.  175  (27  Atl.  Rep.  98). 

Seo.  58.  Moan4i>r  lines  etn  ehore  of  navigable  and 
aon*iiavigable  watcre*  It  is  held  that  one  who  obtains  a 
patent  from  the  government  for  a  subdivision  of  land  border* 
ing  on  a  navigable  lake  which  has  been  meandered  in  the 
government  survey,  takes  title  to  all  land  beyond  the  meander 
line  formed  by  recession  or  accretion,  upon  the  ground  that 
the  water  line  and  not  the  meander  line  is  the  boundary. 
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Knudsen  v.    Omanson^  Utah.  (87   Pac.   Rep.  260). 

The  court  say :  "  In  surveying  fractional  parts  of  the  public 
lands  bordering  upon  lakes  or  streams,  meander  lines  are  run, 
not  for  the  purpose  of  establishing  a  boundary  for  the  land, 
but  in  order  to  determine  the  quantity  of  land  to  be  paid  for  by 
the  purchaser.  A  meander  line  is  not  a  boundary,  but  the  water 
Whose  body  is  meandered  is  the  true  boundary,  whether  it  in 
fact  coincides  with  the  meander  line  or  not.  Hardin  v.  Jordan^ 
140  U.  S.  871  (11  Sup.  Ct.  Rep.  808,  888)  ;  Mitchell  y.  Smale, 
140  U.  S.  406  (11  Sup.  Ct.  Rep.  819,  840) ;  Lamprey  v.  Met- 
calf,  52  Minn.  181  (58  N.  W.  Rep.  1189;  88  Am.  St.  Rep. 
541)  ;  Schurmeier  v.  Railroad  Co.,  10  Minn.  82  (  Gil.  59; 
88  Am.  Dec.  59)  ;  Jefferis  v.  Land  Co.,  184  U.  S.  178  (10 
Sup.  Ct.  Rep.  518)  ;  Palmer  v.  Dodd,  64  Mich.  474  (81  N. 
W.  Rep.  209).  It  is  held  by  all  the  authorities,  so  far  as  our 
investigation  has  gone,  that  the  water's  edge,  and  not  the  mean- 
der line  itself,  is  the  real  boundary  of  the  land,  and  that  the 
owner  of  the  lands  so  bounded  has  a  right  to  follow  the  water 
as  it  recedes,  and  that  he  is*  entitled  to  all  the  lands  which 
may  be  added  by  recession  or  accretion."  The  same  rule 
applies  to  meander  lines  on  non-^navigable  waters.  Gouvern- 
eur  et  al.  v.  N.  L  Co.,  184  N.  Y.  855  (81  N.  E.  Rep.  865 ;  80 
Am.  St.  Rep.  669 ;  18  L,  R.  A.  695).  An  entry  of  govern- 
ment land  bounded  by  a  meander  line,  dpes  not  include  land 
lying  at  the  time  between  such  meander  line  and  the  bank  of 
the  river.  Harrison  v.  Stipes,  84  Neb.  481  (51  N.  W.  Rep. 
976).  In  government  grants  meander  lines  are  not  bounda- 
ries, but  the  water-course  itself  is  the  boundary.  Lally  v. 
Rossman,  82  Wis.  147  (51  N.  W.  Rep.  1182). 

Sec.  69.  Proceedings  to  establish  boundaries.  In  a 
proceeding  to  establish  a  lost  section  corner,  the  question  to 
be  determined  is  not  where  the  corner  should  have  been 
located,  but  where  was  it  in  fact  first  located.  Doolittle  v. 
Bailey,  85  la.  898  (52  N.  W.  Rep.  887).  Evidence  based  on 
courses  and  distances  from  other  known  points  is  inadmissi- 
ble to  change  the  location  of  an  original  corner  when  found. 
Gordon  v.  Booker,  97  Cal.  586  (82  Pac.  Rep.  598).  Section 
2896  of  the  Revised  Statutes  of  the  United  States  provides  : 
**  The  boundary  lines  actually  run  and  marked  in  the  surveys 
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returned  by  the  surveyor  general  shall  be  established  as  the 
proper  boundary  lines  of  the  sections  or  subdivisions  for  which 
they  were  intended."  It  is  held  that  after  the  government 
has  issued  a  patent  in  accordance  with  the  original  survey,  no 
resurvey  can  be  ordered  that  changes  the  corners  or  boundary 
of  the  survey  upon  which  the  patent  issued,  unless  fraud  be 
shown.  Sfatvr  v.  Johnson^  49  Kan.  788  (81  Pac.  Rep.  664)1 
When  no  uncertainty  arises  in  regard  to  which  of  two  claimed 
lines  is  the  correct  one,  upon  application  of  the  courses  and  dis- 
tances, or  other  description  of  the  premises,  to  the  subject- 
matter,  then,  unless  controlled  by  monuments,  the  line  indi- 
cated by  the  courses  and  distances  must  be  taken.  The  lan- 
guage of  the  description  controls,  unaided  by  oral  testimony, 
and  it  is  the  duty  of  the  court  to  construe  it.  But  if  the  appli- 
cation of  the  description  to  the  subject-matter  manifests  that 
all  its  terms  cannot  exactly  be  fulfilled,  and  that  by  rejection 
of  nearly  equal  portions  of  the  description,  by  varying  the 
courses  or  shortening  or  lengthening  the  distances,  in  two  or 
more  ways,  the  description  becomes  applicable,  and  it  is 
uncertain  which  is  the  one  intended  by  the  parties,  oral  testi- 
mony may  be  received  to  remove  the  uncertainty,  as  was  done 
by  the  referee.  Rugg  v.  Ward,  64  Vt.  402  (28  Atl.  Rep. 
726).  Where  reliance  is  had  upon  a  statutory  proceeding  for 
the  establishment  of  a  boundary,  it  must  appear  that  there  has 
be  a  substantial  compliance  with  all  the  material  requirements 
of  the  statute.  Schwab  v.  Stoneback,  49  Kan.  607  (81  Pac. 
Rep.  142). 

Where  a  party  has  an  opportunity  to  introduce  evidence 
in  a  proceeding  to  establish  a  lost  comer  in  a  boundary  and  is 
present  at  the  meeting  of  the  commissioners  for  that  purpose, 
in  person,  or  by  attorney,  he  will  not  be  heard  to  complain 
that  no  notice  of  the  proceeding  was  given  him.  Neary  v. 
Jones,         la.  (56  N.  W.  Rep.  675).     Colo.  Sess.  Laws 

1887,  p.  288  §  1  construed — action  to  establish  boundary  line 
between  two  counties.  Commissioners  of  Routt  Co,  v.  Comnt, 
of  Grand    Co.,       Colo.  (85  Pac,  Rep.  1061).     S.  C. 

Acts  1898,  ch.  22  applied.  Northwoody,  Crawford,  114  N. 
C.  518  (19  S.  E.  Rep.  849).  Hill's  Wash.  Code  §  670  con- 
strued— proceedings  to  establish  boundaries.  Cadeau  et  aL^ 
V.  Elliott  et  al.,  7  Wash.  205  (84  Pac.  Rep.  916). 
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Sec.  OO.  Same — Evidence.  Where  the  location  of  a 
private  boundary  depends  upon  the  showing  of  a  public 
boundary,  the  latter  may  be  shown  by  proof  of  common  or 
general  reputation.  Mullaney  v.  Duffy,  145  111.  650  (88  N.  £. 
Rep.  750).  Citing,  Holhrook  v.  Deho,  99  111.  884;  1  Phil. 
£y.  (Cow.  &  H.  and  Edw.  notes)  pp.  228,  224 ;  Boardman  v. 
Lessees,  6  Pet.  841.  The  rule  admitting  evidence  of  common 
repute  upon  the  question  of  boundaries  applies  to  the  bound- 
aries established  by  the  United  States  surveys  where  the  mon- 
uments set  in  making  those  surveys  have  disappeared.  Theon 
V.  Roche,         Minn.  (58  N.  W.  Rep.  686).     Where  the 

question  is  as  to  the  true  location  of  a  government  comer, 
and  whether  a  certain  mound,  pits,  and  stake,  testified  by  the 
witnesses,  were  the  original  marks  of  such  comer,  it  is  not 
error  to  admit  evidence  to  show  that  such  marks  were  years 
before,  when  they  were  very  plain  and  distinct,  generally 
regarded  and  recognized  as  indicating  the  original  govern- 
ment comer ;  and  to  that  end  it  may  be  shown  that  permanent 
improvements,  as  lines  of  trees,  roads,  buildings,  public  and 
private,  were,  when  such  indications  were  plain  and  visible, 
located  with  reference  thereto  as  the  true  government  comer, 
by  persons  who  had  no  other  interest  than  to  locate  them  cor- 
rectly. If  the  original  comers,  as  established  by  the  govern- 
ment surveyors,  can  be  found,  or  the  places  where  they  were 
originally  so  established  can  be'  definitely  determined,  such 
location  must  control,  without  regard  to  whether  they  were 
located  with  mathematical  correctness  or  not.  Arneson  v. 
Spawn,  2  S.  Dak.  269  (49  N.  W.  Rep.  1066;  89  Am.  St.  Rep. 
T88). 

Where  a  grant  describes  the  premises  conveyed  by  dis- 
tinct and  definite  boundaries,  from  which  the  lands  may  be 
located,  no  extrinsic  facts  or  parol  evidence  can  be  resorted  to 
for  the  purpose  of  controlling  or  varying  the  description.  The 
boundaries  must  be  ascertained  by  the  calls  in  the  deed,  where 
they  are  definite  and  distinct.  Where  there  can  be  no  real 
doubt  as  to  how  the  premises  should  be  located,  according  to 
certain  and  known  boundaries  described  in  the  deed,  to  estab- 
lish a  practical  location,  different  therefrom,  which  shall 
deprive  the  party  claiming  under  the  deed  of  his  legal  rights, 
there  must  be  either  a  location  which  has  been  acquiesced  in 
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for  a  sufficient  length  of  time  to  bar  a  right  of  entry  under  the 
statute  of  limitations,  or  the  erroneous  line  must  have  been 
agreed  upon  between  the  parties  claiming  the  land  on  bbth 
sides,  and  afterwards  acquiesced  in  for  a  considerable  time,  or 
the  party  whose  right  is  to  be  barred  must  have  so  conducted 
himself  as  to  be  estopped  from  asserting  the  true  line.  The 
evidence  establishing  such  location  should  be  clear,  positive 
and  unequivocal.  Beardsleyw.  CranCy  52  Minn.  587  (54  N. 
W.  Rep.  740).  In  determining  the  location  of  a  point  called 
for  in  a  patent  and  survey,  the  court  may  consider  the  field 
notes  and  description  in  the  patent  of  an  adjoining  survey, 
the  boundaries  of  the  two  being  coincident  for  some  distance 
and  both  having*  been  surveyed  by  the  same  surveyor  about 
the  same  time.     Adair  \.   White  et  aLy         Cal.  (84  Pac. 

Rep.  888). 

Fences  which  are  built  by  adjoining  lot  owners  on  the 
line  of  a  street  soon  after  the  original  survey  was  made,  in 
accordance  with  the  stakes  set  by  the  surveyor  and  maintained 
for  forty-five  years,  are  better  evidence  of  the  location  of  such 
line  than  a  new  survey.  City  of  Racine  v.  Emerson^  85 
Wis.  80  (55  N.  W.  Rep.  177;  89  Am.  St.  Rep.  819).  Cor- 
ners  which  have  been  acquiesced  in  for  a  considerable  time  by 
the  adjoining  proprietors  should  be  treated  as  correct.  Will^ 
iams  V.    Tschantz,  la.  (55  N.  W.  Rep.  202).     A 

statement  by  a  party  to  an  action  to  establish  boundaries  to 
one  not  interested  in  the  litigation  as  to  the  nature  of  his 
clahn  to  the  land  does  not  work  an  estoppel,  but  it  is  evidence 
as  to  the  manner  in  which  he  held  title.      Critcklow  v.  Beatty^ 

Ky.  (28   S.    W.    Rep.   960).     The  statement  of  a 

former  owner  of  an  elder  survey,  who  was  one  of  the  original 
surveyors  of  the  tract  and  helped  to  locate  the  comers,  made 
while  pointing  out  a  certain  place  as  a  corner,  is  admissible. 
Beat  v.  Asberry,         Tex.  (20  S.  W.  Rep.  115).     While 

the  other  testimony  is  very  conflicting  the  court  may  follow 
the  evidence  of  a  surveyor  who  has  made  an  actual  survey  of 
the  premises.     Harrison  v.  Rowley ^  Ky.  (14  S.  W. 

Rep.  859) . 

Sec.  61.  Apportionment  of  excess  in  proceedings 
to  establish  boundary.     It  is  held  that  in  an  action  to  settle 
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the  boundary  line  between  two  tracts  of  land,  where  the  sur- 
veys were  made  at  the  same  time,  by  the  same  person,  and 
call  for  each  other,  but  no  boundary  line  was  fixed  on  the 
ground,  a  space  left  between  them,  according  to  the  surveyor's 
field  notes,  will  be  appropriated  to  the  owners  of  the  tracts  in 
proportion  to  their  respective  interests.  Ware  v.  Mc^uinn^ 
Tex.    Civ.   App.  (86  S.   W.    Rep.    126).     Citing, 

Welder  v.  Carroll,  29  Tex.  884 ;  Sellers  v.  Reed,  46  Tex.  879. 
Arbitrators  chosen  to  declare  and  establish  a  boundary  between 
litigants,  do  not  exceed  their  authority  by  awarding  that  the 
line  shall  be  five  feet  from  the  fence,  and  shall  ''come  off" 
defendant's  land,  and  be  *'  added  to"  plaintiff's  land,  as  these 
expressions  simply  describe  the  line  as  established,  and  do  not 
show  an  unwarranted  taking  of  land.  Pearson  v.  Barringer, 
109  N.  C.  898  (18  S.  E.  Rep.  942). 

Sec.  62.  Miscellaneous  notes.  As  against  a  mere 
intruder  a  boundary  will  be  deemed  to  be  fixed  by  long  con- 
tinued and  uninterrupted  claim  and  possession.  Stembridge  v. 
Britschu  et  al.,      .  Ky .  (20  S.  W .  Rep.  278) .  In  identify- 

ing a  tract  of  land,  where  the  contrary  is  not  expressed,  it  will 
be  presumed  that  lines  are  to  be  run  straight  and  parallel  with 
other  lines.  Collins  v.  Dresslar,  188  Ind.  290  (82  N.  E.  Rep. 
888).  ''When  the  description  of  land  in  a  deed  calls  for  a 
legal  subdivision  of  a  section  of  surveyed  land,  the  quarter 
section  comers  being  lost,  and  the  section  exceeding  640  acres 
in  area,  the  division  lines  of  the  fractions  of  the  section  are 
determined  by  a  division  fro  rata  of  the  lines  of  the  section  as 
they  appear  upon  the  ground."  JSshleman  v.  Matter,  101 
Cal.  288  (85  Pac.  Rep.  860).  Purchasers  of  town  lots  have  a 
right  to  locate  them  according  to  the  stakes  which  they  find 
planted  and  recognized,  and  no  subsequent  survey  can  be 
allowed  to  unsettle  their  lines.  LeCompte  v.  Lueders,  90 
Mich.  496  (51  N.  W.  Rep.  542).  Citing,  Flynn  v.  Glenny, 
51  Mich.  580. 


•  • 
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Sec.  63.  Legislative  and  corporate  control  of  cem- 
eteries. The  purposes  for  which  alone  cemetery  corporations, 
may  be  organized  under  our  laws  are  public,  rather  than  pri- 
vate. Lands  acquired  by  such  a  corporation,  and  platted  pur* 
stttint  to  the  statute  for  cemetery  purposes,  the  plat  beings 
recorded,  and  the  land  to  some  extent  having  been  actually 
used  for  burials,  are  thereby  dedicated  to  the  purpose,  exclus- 
ively, of  the  burial  of  the  dead.  After  such  dedication  the 
corporation  is  without  power,  for  reasons  in  which  the  public 
is  concerned,  to  convey  any  of  such  lands,  except  for  the 
exclusive  purpose  of  burials,  or  to  mortgage  the  same.  Its- 
mortgage  is  wholly  void,  and  the  doctrine  of  estoppel  is  not 
applicable  to  preclude  the  corporation  from  asserting  its^ 
invalidity.  Wolf  or  d  v.  Crystal  Lake  Cemetery  Ass'ti^  54 
Minn.  440  (56  N.  W.  Rep.  56).  The  ownership  of  a  lot  in  a 
cemetery,  or  license  to  inter  therein,  is  subject  to  the  police 
power  of  the  state,  and  interments  may  be  forbidden,  and 
bodies  already  interred  removed,  by  ordinance  of  the  city,  if 
authorized  by  act  of  the  legislature.  Humphrey  et  al.  v.  Bd, 
of  Trustees  Front  St.  Methodist  Church,  109  N.  C.  182  (1& 
S.  E.  Rep.  798).  Citing,  Presbyterian  Church  v.  New  Torky 
5  Cow.  588;  Woodlaivn  Cemetery  v.  Everett,  118  Mass.  854; 
City  Council  v.  Baptist  Church,  4  Strob.  806 ;  Coates  v.  Neixx 
Tork,  7  Cow.  585 ;  Cooley,  Const.  Law  595 ;  KincaicTs  Ap- 
peal, 66  Pa.  St.  411;  Richards  v.  Dutch  Church,  82  Barb» 
42;  Page  v.  Symonds,  68  N.  H.  17;  8  Lawson,  Rights,  Rem. 
Pr.  §  1848.  The  legislature,  in  the  exercise  of  its  police 
power,  can  lawfully  prohibit  the  use  of  lands  for  purposes  of 
burial,  when  such  lands  are  held  by  a  municipal  corporation. 
Mayor  etc.  of  Newark  v.   Watson,         N.  J.  L.  (29  AtL 

Rep.  487). 
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Sec.  64.  Construction  of  statutes  and  miscellane- 
ecus  notes.  Mt.  Hope  Cemetery  in  the  City  of  Boston  hav- 
ing been  purchased  and  improved  by  the  city  legislative 
authority,  and  which  it  holds,  not  only  for  the  burial  of  poor 
persons,  as  required  by  statute,  but  with  the  right  to  make 
sales  of  burial  rights  to  any  person  who  may  wish  to  purchase 
them,  whether  residents  or  non-residents,  is  not  held  by  the 
city  for  purposes  strictly  public,  but  is  held  in  its  private  or 
proprietary  character ;  and  a  statute  (Mass.  Stat.  1889,  ch. 
265) ,  requiring  the  City  of  Boston,  without  compensation,  to 
transfer  such  cemetery  to  the  corporation  called  *  *  The  Pro- 
prietors of  Mt.  Hope  Cemetery,"  is  unconstitutional.  Mt» 
Hope  Cemetery  v.  City  of  Boston,  158  Mass.  509  (88  N.  E. 
Rep.  695 ;  85  Am.  St.  Rep.  515).  In  acquiring  land  for  burial 
purposes,  and  calculating  the  distance  thereof  from  dwellings, 
not  only  the  dwellings  erected  should  be  considered,  but  also 
such  as  may  be  erected.  Vt.  Rev.  Laws,  §  8210,  applied. 
Camp  V.  T(ywn  of  Barre,  66  Vt.  495  (29  Atl.  Rep.  811). 
Cal.  Pol.  Code  §§  8105,  8106  construed.  City  of  Stockton  v. 
Weber  et  al.,  98  Cal.  488  (88  Pac.  Rep.  882).  Conn.  Gen. 
Stat.  §  1871;  Pub.  Acts  1849,  ch.  7,  applied— condemna- 
tion of  land  for  cemetery.  Westfield  Cemetery  Ass^n.  v. 
Danielson,  62  Conn.  619  (26  Atl.  Rep.  845).  Iowa  Acts„ 
16th  Gen.  Assem.  ch.  180,  §  8;  Iowa  Code,  §  476,  construed 
—condemnation  of  lands  for  cemetery  purposes.  Barrett  v. 
Kemp,         la.  (59  N.  W.  Rep.  76).     Md.  Act  1882,  ch. 

808,  applied — power  of  trustees  of  a  Catholic  Church  to 
acquire  land  for  a  cemetery.     Gump  v.  Sibley ,  Md. 

(28  Atl.  Rep.  977).  N.  J.  Act,  March  5,  1850,  (Pub.  Laws 
1850,  p.  194,)  applied — sale  of  lots  by  cemetery  companies — 
right  to  proceeds.  JVew  York  Bay  Cemetery  Co,  v.  Buck^ 
master  et  al.,  49  N.  J.  Eq.  489  (24  Atl.  Rep.  2).  The  heir& 
of  a  decedent  at  whose  grave  a  monument  has  been  erected,  or 
the  person  who  rightfully  erected  it,  can  recover  damages  fronv 
one  who  wrongfully  injures  or  removes  it,  or  by  an  injunction 
may  restrain  one  who  without  right  threatens  to  injure  or 
remove  it,  and  this  though  the  title  to  the  ground  wherein  the 
grave  is,  be  not  in  the  plaintiff  but  in  another.  Mitchell  et  ah 
V.  Thome,  184  N.  Y.  586  (82  N.  E.  Rep.  10;  80  Am.  St. 
Rep.  699) . 
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EPITOME  OP  CASES. 

Sec.  65.  Validity  of  devise  for  charity.  A  bequest 
for  the  ''erection,  creation,  maintenance  and  endowment  of 
a  free  public  library "  in  a  large  city  is  a  charitable  bequest 
and  therefore  not  subject  to  the  rule  against  perpetuities. 
Crerar  et  al.  v.  Williams  et  aL,  145  111.  625  (84  N.  E.  Rep. 
467).  Citing,  Druryv.  Natick,  10  Allen  176;  Dascomhv. 
Marston,  80  Me.  228  (18  Atl.  Rep.  888)  ;  Donohugh's  Appeal, 
86  Pa.  St.  806 ;  Heuser  v.  Harris,  42  111.  425.  A  bequest  of 
the  testator's  residuary  estate  to  trustee  to  sell  the  same  for 
the  establishment  of  a  free  public  library,  followed  by  a 
direction  to  them  to  organize  a  corporation  to  manage  the 
same,  does  not  constitute  an  executory  devise,  since  the  vest* 
ing  of  the  bequest  is  not  conditional  upon  the  formation  of  the 
corporation.  Crerar  et  aL  v.  Williams  et  ah,  146  111.  626 
(84  N.  E.  Rep.  467).  A  residuary  clause  in  a  will,  which 
gives  to  trustees  all  of  the  testator's  estate,  real  and  personal, 
remaining  after  the  payment  of  certain  other  bequests,  to  be 
expended  by  such  trustees,  at  their  discretion,  only  for 
^'  benevolent  and  charitable  purposes,"  is  not  void  for  its  gen- 
erality and  indefiniteness,  nor  because  the  word  *'  benevo- 
lent" is  used  with  the  word  ''  charitable"  to  express  the  tes- 
tator's wishes.  While  a  devise  or  bequest  to  trustees  for 
such  benevolent  purposes  as  are  not  also  charitable  would 
be  void,  the  two  words,  when  coupled  together  in  a  tes- 
tamentary gift,  will  be  taken  to  mean  no  more  than  the 
word  "  charitable"  implies,  when  used  alone,  and  in  a  legal 
sense,  unless  a  different  construction  is  clearly  established  by 
other  portions  of  the  will.  The  purposes  are  to  be  both 
benevolent  and  charitable,  and  not  benevolent,  or  liberal,  or 
generous,  merely.  Fox  v.  Gihbs,  86  Me.  87  (29  Atl.  Rep. 
940). 

A  devise  of  a  house  directing  the  trustees  to  keep  it  open 
^^  for  the  reception  and  entertainment  of  ministers  and  others 
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traveling  in  the  service  of  truth  "  is  held  to  be  void  on  the 
ground  that  it  was  not  for  a  public  charity  and  there  could  be 
no  resort  to  the  doctrine  of  cy  press.  Kelly  et  al.  v.  Nichols  el 
aL,         R.  L  (25  Atl.   Rep.   840;    19  L.   R.  A.  418), 

This  is  supported  by  Kelly  ei  aL  v.  Nichols  et  al.\  17  R.  1. 806 
(21  Atl.  Rep.  006).  A  devise  of  land  to  a  city  for  ''  a  home 
and  place  for  the  maintenance  and  education  of  poor  children  " 
was  held  valid.  Barhley  et  aL  v.  Donnelly  et  al.^  112  Mo. 
561  (19  S.  W.  Rep.  806).  It  is  held  that  a  devise  in  trust  to 
promote,  aid  and  protect  colored  citizens  in  the  enjoyment  of 
their  civil  rights  and  directing  the  formation  of  a  corporation 
for  that  purpose  is  valid.  In  re  Lewis  Estate^  163  Pa.  St  447 
(25  Atl.  Rep.  878). 

A  devise  of  land  to  trustees,  to  nianage  to  the  best  advant* 
age,  expressing  the  preference  for  some  educational  purpose, 
leaving  to  the  trustees  the  power  to  divert  to  any  other  charity 
should  they  deem  it  desirable,  is  void  because  too  indefinite. 
yohns9n  V.  Johnson,  92  Tenn.  559  (28  S.  W.  Rep.  114;  8& 
Am.  St.  Rep.  104 ;  22 L.  R.  A.  179).  The  court  say :  "  Charit- 
able uses  are  favored  in  courts  of  equity,  and  will  be  supported 
when  the  trust  would  fail  for  uncertainty,  were  it  not  for  a 
charity.  J?ichsoM  v.  Montgomery,  1  Swan  848 ;  Heiskell  v. 
Chickasat»  Lodge,  87  Tenn.  668  (11  S.  W.Rep.  826;  4  L.  R. 
A.  699).  This  court  has  no  disposition  to  abridge  this  rule» 
or  recede  from  it,  in  any  way.  A  ch^ty  will  always  be  up* 
held,  where  it  is  created  in  favor  of  a  person  having  sufficient 
capacity  to  take  as  donee,  or,,  if  it  be  not  direct  to  such  per* 
son,  where  it  is  definite  in  its  object,  lawful  in  its  creation^ 
and  to  be  executed  by  trustees.  Franklin,  v.  Armfidd,  3 
Soeed  806;  €Ktssix.  Ross,  8  Sneed  211;  CoBb  v.  Dentm,  6 
Bajct.  aB5;  Frier  son  v.  Presbyterian  Church,  7  Heisk.  688; 
Dichsofi  V.  Montgomery,  1  Swan  848.  There  is  a  broad  dis* 
tinctkMi  between  a  g^t  direct  to  a  charity  or  charitable  institu- 
tions already  established,  and  a  gift  to  a  trustee,  to  be  by  him 
applied  to  a  charity..  In  the  first  case  the  court  has  only  to 
give  the  fund  to  the  charitable  iafftitution^  which  is  merely  a 
ministerial  or  prerogative  act ;  but  in  the  latter  caae  the  court 
has  jweisdietioa  of  the  trustee,,  as  it  has  over  all  trustees,  to  see 
that  he  doea  not  eommit  a  breach  of  his  tYust,or  apply  the 
funds,  in  bad  faith,  to  purposes  foreign  to  the  charity.  2  Perry^ 
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Trusts,  g  719.  Hence,  there  must  be  either  (1)  a  trustee 
capable  of  taking,  and  a  definite  legal  purpose  declared ;  (2)  a 
trust  Eo  definite  and  well  defined  that  it  can  be  enforced  and 
executed,  if  necessary,  by  a  court  of  chancery." 

Sec.  66.  Perpetuation  and  control  of  trusts.  Where 
one  deeds  land  to  trustees  for  educational  purposes,  with 
reversion  to  himself  and  heirs  on  a  failure  of  trust,  and  after 
many  years  the  buildings  become  dilapidated,  and  the  trustees 
have  no  funds  for  repairs,  or  for  carrying  on  the  trust,  such 
trustees  have  power  to  lease  the  land  for  a  term  of  years  to 
any  one  agreeing  to  erect  buildings  thereon,  and  to  use  them 
solely  for  the  purposes  of  the  original  trust.  Trustees  of 
Madison  Academy  v.  Board  of  Education  of  Richmond, 
Ky.  (26  S.  W.  Rep.  187).     In  case  of  a  devise  for  chari- 

ties, so  long  as  the  objects  of  the  testator's  bounty  continue 
to  exist,  the  trust  should  be  perpetuated  and  the  fund  applied 
to  their  wants.  Penick  v.  TTiom's  Trustee,  90  Ky.  665  (14 
S.  W.  Rep.  880).  Where  a  charitable  use  has  been  created 
by  a  deed  containing  a  condition  upon  which  the  property 
may  revert  to  the  donor  or  his  heirs,  the  legislature  possesses 
no  power  to  authorize  such  a  diversion  of  the  property  as  will 
destroy  the  reversionary  interests  of  such  donor  or  his  heirs. 
Kelso  v.Stigar  et  at.,  75  Md.  876  (24  Atl.  Rep.  18).  The 
statute  of  48  Eliz.  in  regard  to  charitable  uses,  is  in  force  in 
Illinois.  Crerar  et  al.  v.  Williams  et  at.,  145  111.  625  (84 
N.  E.  Rep.  467).  Courts  of  equity  in  this  country  have  juris- 
diction of  trusts  for  charitable  and  religious  purposes  inde- 
pendent of  Stat.  48  Eliz.  Halsey  et  al.  v.  Convention  of  the 
Prot.  Efts.  Church  et  al.,  75  Md.  275  (28  AtL  Rep.  781). 
Where  a  religious  society  has  founded  an  educational  insti- 
tution and  thereafter  a  board  of  trustees  is  incorporated 
under  a  charter  giving  them  power  to  hold  the  property  and 
manage  the  school  in  all  its  affairs,  such  religious  society 
is  thereby  divested  of  all  title  to  the  property  and  of  the  power 
of  management,  and  although  it  may  be  empowered  to  fill  the 
vacancies  in  the  board  of  trustees  of  the  corporation,  this 
would  not  give  it  any  title,  legal  or  equitable,  to  the  property. 
Trustees  of  Union  Baptist  Ass^n  v.  Huhn    et  al.,  Tex. 

Civ.  App.  (26  S.  W.  Rep.  755). 
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Sec.  67.  Diversion  of  trust  estates  for  charity.  As 
a  general  proposition,  ecclesiastical  polity  is  for  ecclesiastical 
courts ;  but  where  church  property  is  impressed  with  a  trust, 
equity  will  prevent  a  diversion  of  it  from  the  purposes  of  the 
trust.  Cushman  v.  Rector  etc.  of  Church  of  Good  S hep  her dy 
162  Pa.  St.  280  (29  Atl.  Rep.  872).  The  legislature  may 
authorize  a  sale  of  property  devised  to  trustees  for  a  charitable 
purpose  and  a  reinvestment  of  the  fund  in  other  property  bet- 
ter adapted  to  the  purposes  of  the  trust.  In  re  Van  Home  et 
aL,         R.  I.  (28  Atl.  Rep.  841).     The  legislature,  after 

authorizing  a  religious  body  to  hold  land  for  a  specified  pur- 
pose, may  remove  the  restrictions  requiring  that  the  land  be 
used  for  such  purpose.     Gump  v.    Sibley ^         Md.  (28 

Atl.  Rep.  977).  Where  as  a  compromise  of  a  will  containing  a 
bequest  to  an  educational  institution,  for  certain  purpose,  such 
institution  agreed  to  accept  a  lesser  sum,  it  takes  such  sum 
subject  to  the  conditions  of  the  will,  and  it  cannot  be  applied 
to  other  purposes.  Brewer  v.  University  of  North  Carolina^ 
110  N.  C.  26  (14  S.  E.  Rep.  644).  Where  the  state  by  legis- 
lative  act  authorized  the  trustees  of  an  institution  of  learning 
to  patent  land  for  its  benefit,  and  gave  them  power  to  sell  the 
same  for  the  same  purpose,  upon  a  dissolution  of  such  institu- 
tion, the  office^of  trustee  being  vacant  for  more  than  twenty- 
five  years,  during  which  time  such  lands  remained  unsold, 
the  legislature  may  repeal  such  statute  and  grant  the  land  for 
another  purpose,  as  it  will  be  held  to  have  reverted  to  the 
state  without  any  direct  proceeding  to  establish  the  forfeiture. 
Kennedy  v.  McElroy  et  aL,  92  Ky.  72  (17  S.  W.  Rep.  202). 

Sec.  68.  Church  controversies.  When  rights  of  pro- 
perty are  in  question,  civil  courts  will  inquire  whether  or  not 
the  organic  rules  and  forms  of  proceedings  prescribed  by  the 
ecclesiastical  body  have  been  followed.  When,  tested  by  such 
organic  rules  and  forms,  it  is  found  that  the  proceedings  of 
an  ecclesiastical  tribunal  were  without  jurisdiction,  such  pro- 
ceedings will  be  held  void  in  so  far  as  they  necessarily  and 
directly  involve  property  rights.  Pounder  v.  Ash^  86  Neb. 
564  (54  N.  W.  Rep.  847).  In  case  of  schism  or  division  in  a 
church  organization,  the  title  and  right  to  the  property  is  in 
that  part  which  is   acting  in   harmony  with  th^  fundamental 
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doctrines,  laws  and  rules  of  the  church  as  they  were  estab- 
lished and  accepted  before  the  division,  and  civil  courts  have 
jurisdiction  to  enforce  this  right.  Schradi  et  al.  v.  Dornfeld 
et  al,  52  Minn.  465  (55  N.  W.  Rep.  49)  ;  Nance  et  al.  v. 
Busby  et  aL,  91  Tenn.  803  (18  S.  W.  Rep.  874;  15  L.  R.  A. 
801)  ;  Philomath    College  v.     Wyatt,         Ore.  (87  Pac. 

Rep.  1022) ;  Krecker  v.  Shirey,  168  Pa.  St.  584  (80  Atl.  Rep. 
440). 

Civil  courts  have  no  jurisdiction  over  the  spiritual  affairs 
of  a  church,  but  they  may  determine  property  rights;  and  in 
the  ascertainment  of  the  rights  of  property  devoted  to  church 
purposes,  they  will  give  effect  to  the  laws,  usages  and  regula- 
tions of  the  church  itself,  if  not  inconsistent  with  the  law  of 
the  state.  Prickett  v.  Wells,  117  Mo.  502  (24  S.  W.  Rep. 
52) ;  Krecker  v.  Skirey,  168  Pa.  St.  584  (80  Atl.  Rep.  440). 
Civil  courts  have  jurisdiction  of  ecclesiastical  matters  only  as 
incident  to  the  ascertainment  of  civil  rights ;  they  cannot  pass 
upon  the  validity  of  an  ecclesiastical  excom^nunication  of  mem- 
bers. Nance  et  al.  v.  Busby  et  al.,  91  Tenn.  808  (18  S.  W. 
Rep.  874;  15  L.  R.  A.  801).  Members  of  a  church  may 
enjoin  the  use  of  its  property  for  the  purpose  of  promulgating 
doctrines  which  have  been  declared  to  be  heretical  by  a  board 
of  arbitration.  Mt.  Zion  Baptist  Church  v. .  Whitmore,  88 
la.  188  (49  N.  W.  Rep.  81 ;  18  L.  R.  A.  198).  As  to  how 
far  the  decision  of  the  majority  in  a  church  is  binding  upon 
the  minority  considered.  In  re  Aitken^s  Mstate,  158  Pa.  St. 
541  (27  Atl.  Rep.  1102);  Bear  et  al.  v.  Heasley  et  aL,  98 
Mich.  279  (57  N.  W.  Rep.  270).  Particular  cases  involving 
disputations  as  to  the  right  of  property  of  the  Church  of  The 
United  Brethren  in  Christ  arising  on  account  of  a  revision  of 
their  confession  of  faith  in  May,  1889.  Philomath  College  v. 
WyaH,        Ore.  (87   Pac.    Rep.    1022);   Bear  et  al.    v- 

Heasley  et  al.,  98  Mich.  279  (57  N.  W.  Rep.  270)  ;  Schlichter 
et  al.  V.  Keiter  et  al.,  156  Pa.  119  (27  AtK  Rep.  45; 
22  L.  R.  A.  161).  See  these  opinions  for  an  extensive  review 
of  authorities  as  to  the  power  of  civil  courts  to  review 
decisions  of  ecclesiastical  tribunals.  How.  Mich.  Stat.  §  4689» 
which  provides  that  no  ecclesiastical  law  or  custom  is  to  be 
recognized  in  the  tenure  of  real  estate,  does  not  deprive  mem- 
bers of  a  congregation  of  their  right  to  compel  the  trustees  to 
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permit  the  use  of  a  church  building  according  to  the  discipline 
and  usages  of  the  denomination.  Pucks  v.  Meisel^  Mich. 
(60  N.  W.  Rep.  778).  Mich.  Acts  1855  No.  145  con- 
strued and  applied.  Wilson  ei  ah  v.  Livingston  et  al.^  9& 
Mich.  594  (58  N.  W.  Rep.  646) . 

Sec.  69.  Construction  of  statutes.  N.  Y.  Laws  1854, 
ch.  50,  giving  the  Supreme  Court  authority  to  make  an  order ^ 
on  application  of  any  charitable,  benevolent,  etc.,  association, 
authorizing  the  mortgaging  of  its  real  estate,  operates  to  pro- 
hibit the  execution  of  such  a  mortgage  without  the  order,  and 
a  mortgage  executed  without  it  is  void.  Dudley  v.  Congrega" 
Hon,  etc.,  of  Si.  Francis,  188  N.  Y.  451  (84  N.  E.  Rep.  281). 
Under  Indiana  Rev.  Stat.  1894,  §  2726,  a  board  of  county 
commissioners  is  capable  of  taking  a  charitable  devise  for  the 
establishment  of  a  home  for  the  benefit  of  worthy  homeless 
people  and  orphans.  Board  of  ConCrs  v.  Dinwiddle, 
Ind.  (87  N.  E.  Rep.  795).     Under  Wis.  Rev.  Stat.  1878, 

§  20B9  and  Laws  1891,  ch.  859,  a  devise  of  real  estate  to  a 
charitable  corporation  is  void  unless  made  at  least  three  months 
before  the  death  of  the  testator.  Milwaukee  Protestant  Home 
for  the  Agedy.  Becker  et.  ah,  87  Wis.  409  (58  N.  W.  Rep. 
774).  Ga.  Code,  §  2419  prescribing  the  extent  and  time  with- 
in which  devises  for  charitable  purposes  shall  be  made,  applied. 
Wkite  V.  McKcon,  92  Ga.  848  (17  S.  E.  Rep.  288).  Under 
Ga.  Code,  §  8195,  where  a  trustee  of  a  charitable  trust  has 
power  to  appoint  his  successor,  but  fails  to  do  so,  such  succes- 
sor may  be  appointed  by  the  court.  Wkite  v.  McKeon,  92 
Ga.  848  (17  S.  E.  Rep.  288).  Pa.  Act,  April  26,  1855, 
applied — ^validity  of  bequest  for  charity.  In  re  Hoffner^s 
Estate,  161  Pa.  St  881  (29  Atl.  Rep.  88). 
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Sec.  70.  Origin  and  history.  There  is  a  species  of 
estate  right  or  interest  in  property  which  prevails  in  those 
states  whose  laws  and  legislation  are  influenced  by  the  earlier 
French  and  Spanish  domination,  and  in  the  new  states  and 
territories  which  have  been  carved  out  of  the  French  and  Mex- 
ican purchases.  This  species  of  property  is  known  in  law  as 
community  property.  It  only  prevails  as  a  rule  of  law  between 
husband  and  wife  and  is  a  legal  consequence  of  the  marriage. 
And  in  the  states  where  the  law  of  community  property  pre- 
vails it  attaches  as  a  legal  presumption  to  every  marriage  con- 
tract unless  there  has  been  some  stipulation  to  the  contrary. 
Such  species  of  property  ownership  was  unknown  to  the  com- 
mon law,  nor  does  the  doctrine  prevail  to  any  extent  in  any  of 
those  states  whose  laws  rest  upon  a  common  law  foundation. 
And  Chancellor  Kent  in  a  note  says  that  the  doctrine  of  com- 
munity property  was  unknown  to  the  Roman  law,  but  that  it 
is  common  to  the  greater  number  of  the  European  States,  and 
is  supposed  to  have  taken  its  rise  with  the  Germans ;  and  that 
it  may  be  founded  on  the  presumption  that  the  wife  by  her 
industry  and  care  contributes  equally  with  her  husband,  to  the 
acquisition  of  property.  2  Kent  188.  But  the  origin  of  the 
more  modem  -doctrine  of  community  property  as  it  prevails  in 
those. states  where  recognized,  may  be  traced  to  the  Napoleonic 
Code  and  old  Spanish  Statutes.  Saul  v.  His  Creditors  ^VI  Mar- 
tin 569.  The  states  of  the  union  which  recognize  the  doctrine 
of  community  property  by  statute  are  Louisiana,  Texas,  Cali- 
fornia, Nevada,  Idaho,  Montana  and  Washington,  and  the 
territories  of  Arizona  and  New  Mexico.  The  various  statutes 
in  these  states  are  however  simply  declaratory  of  the  law  as  it 
previously  prevailed.  Buchanan'' s  Estate^  8  Cal.  507,  La.  Civ. 
Code.  1875  §  2899  et  seq.  Nevada  C.  L.  1878  §  151  et  seq. 
Texas  R.  S.  1879.  §§  168,  1658,  1654,  2851,  et  seq.  Stiles  v. 
Lord,  11  Pac.  Rep.  (Ariz)  814;  Ray  v.  Ray,  1  Idaho,  566. 
Mon.  P.  C.  §  551.     Holyoke  v.  Jackson,  8  Wash.  285.     This 
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doctrine  atone  time  prevailed  in  Missouri.  Childress  v.  Cutler^ 
16  Mo.  24.  But  even  in  those  states  where  this  rule  of  prop- 
erty prevails  the  parties  may  establish  their  property  rights  as 
between  themselves  by  an  ante -nuptial  agreement,  the  statutes 
only  taking  effect  in  the  absence  of  any  contrary  agreement 
between  the  parties  to  a  marriage  contract.  Afar  law  v.  Barlcw^ 
58  Cal.  466 ;  La.  Civil  Code  1878,  Art.  2424;  Desohry  v.  Slater, 
25  La.  Ann,  425;  Nev.  C.  L.  1878,  §  176;  Le Breton  v.  Miles, 
8  Paige,  261 ;  Cox  v.  Miller^  54  Tex.  16 ;  Green  v.  Perguson, 
62  Tex.  525. 

Sec.  71.  Definition.  Community  is  said  by  Bouvier  to 
be  a  species  of  partnership  which  a  man  and  a  woman  con- 
tract when  they  are  lawfully  married  to  each  other.  He 
defines  community  property  to  consist  of  the  profits  of  all  the 
effects  of  which  the  husband  has  the  administration  and  enjoy- 
ment, either  of  right  or  in  fact ;  of  the  produce  of  the  recipro- 
cal industry  and  labor  of  both  husband  and  wife,  and  of  the 
estates  ^"hich  they  may  acquire  during  their  marriage,  either 
by  donation  made  jointly  to  them,  or  by  purchase  or  in  any 
similar  way  even  although  the  purchase  be  made  in  the  name 
of  one  of  the  two  and  not  in  the  name  of  both ;  because  in 
that  case  the  period  of  time  when  the  purchase  is  made  is 
alone  attended  to  and  not  the  person  who  made  the  purchase. 
See  Clark  v.  Norwood^  12  La.  Ann.  598. 

The  community  is  of  two  kinds,  either  first,  conventional, 
or  that  which  is  formed  by  express  agreement  in  the  contract 
of  marriage  itself,  by  which  the  legal  community  may  be 
modified  either  as  to  the  proportions  which  each  shall  take,  or 
as  to  the  things  which  shall  compose  the  community :  Second, 
legal  community  which  takes  place  by  operation  of  law  when 
>  the  parties  make  no  agreement  on  this  subject  in  their  contract 


I 
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of  marriage.  In  this  other  case  the  community  is  regulated 
by  the  law  of  the  domicile  of  the  parties  at  the  time  of  their 
marriage.  Bouvier  Law.  Diet.,  Abb.  Law.  Diet.,  La.  Civ. Code. 
Art.  2898.  This  community  between  husband  and  wife  is  a 
[  species  of  partnership  ;  and  although  community  property  has 

i  not  all  the  incidents  of  partnership  property  it  will  be  found 

to  have  many  of  them,  and  in  the  decided  cases  is  referred  to 
Jis   partnership  property.     De   Blane  v.  Lynch,  28  Tex,  25 ; 


k 
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WoodUy  V.  Adams,  55  Tex.  526 ;  Panand  v.  Jonts,  1  Cal. 
514 ;  Baird  v.  Lemce,  28  La.  Ann.  424. 

The  doctrine  is  founded  upon  the  theory  that  marriage 
createe  a  partnership  in  property  between  the  husband  and 
wife,  and  that  all  property  which  results  from  the  labor  of 
both  or  either  of  them,  and  all  property  resting  in  them  or 
either  of  them  during  the  marriage  relation,  except  it  be  by 
gift,  devise, bequest,  or  descent,  inures  to  the  benefit  of  both. 

Wallace  v.  Campbell,  64  Tex.  87 ;  Cox  v.  MiUer,  64  Tex.  16 ; 
Smith  v.  Smith,  12  Cal.  216;  Scott  v.  Ward,  18  Cat.  471 ; 
Althof  V.  Conheim,  88  Cal.  238 ;  Wedel  v.  Herman,  59  Cal. 
'  607 ;  Ford  v.  Ford,  1  La.  201 ;  Moore  v.  Siancel,  86  La.  Ann. 
819;  Lake  v.  Lake,  4  W.  Coast  Rep.  (Nev.)  159;  Lemon  v. 

Waterman,  2  Wash,  486.  The  presumption  that  all  property 
in  the  possession  of  either  party  during  coverture  and  all  prop- 
erty acquired  during  the  existence  of  the  marriage  relation,  ia 
community  property  may  be  rebutted,  but  the  evidence  must 
be  clear  and  satisfactory,  and  the  burden  of  proof  is  upon  the 
person  who  alleges  it  to  be  separate  property,  Cooi  v.  Bre- 
mond,  87  Tex.  457;  John  v.  Battle,  58  Tex.  691 ;  Moore  v. 
Jones,  68  Cal.  12;  McDonald  v.  Badger,  28  Cal.  898.  And 
parol  evidence  is  admissable  to  rebut  such  presumption.  Tex, 
£  C.  F.  F.  Co.  V.  Dttrrett,  57  Tex.  48.  But  not  against  bona 
fide  purchases  for  value.      Cook  v.  Bremond,  27  Tex.  457. 

Sec.  72,  What  ia  community  property  and  what  is 
not.  Property  purchased  during  coverture  by  the  husband 
or  wife  is  community  property  unless  purchased  from  the 
separate  funds  of  either.  Cox  v.  Miller,  54  Tex.  16 ;  Fouth  v. 
Fouth,  57  Tex.  589 ;  Peck  v.  Brummagim,  81  Cal.  440 ;  Hits- 
sey  v.  Castle,  41  Cal.  289;  Succession  of  Plane het,  29  La. 
Ann.  520;  Troxler  v.  Colley,  88  La.  Ann.  425;  and  it 
makes  no  difference  whether  the  title  to  the  property  is  taken 
in  the  name  of  one  or  both  of  them.  Famsdell  v.  Fuller,  28 
Cal.  87;  Talleyy.  Heffner,^  La.  Ann.588;/ftM/oi»  v.  Curl, 
8  Tex.  2^;  Buchanan  v.  Buchanan,  8  Cal.  507;  Httghey  v. 
Barrow,  4  La.  Ann.  248.  Zimpelman  v.  Fobb,  68  Tex.  274 ; 
Donald  v.  Badger,  28  Cal.  898 ;  Beigel  v.  Lange,  19  La.  Ann. 
112;  Wells  V.  Cockrum,  18  Tex.  127;  and  lands  purchased 
by  the  husband  partly  with  funds  of  the  wife  and  partly  with 
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funds  of  the  community*  t>e£Ome  community  property,  Burus 
V.  Thompson^  1  South  R.  19*(La).  But  while  this  is  the  rule 
in  Louisiana  where  the  increacsfi  •jcrf .  the  separate  property  he- 
comes  community  property,  see^  JPtshcr  v.  Gordy^  2  La.  Ann. 
762;  Werner  \.  Kelley,  9  La.  Ann.QO:/  Waterman  v.  Brum- 
fields  25  La.  Ann.  210;  the  same  rule  aoes.not  prevail  in  all 
the  states  which  recognize  the  doctrine  of  community  prop- 
erty. In  California  the  increase  and  profits  arisicrg  from  the 
separate  estates  of  the  husband  and  wife  remain  t^cir  separate 
property,  George  v.  Ransom ^  15  Cal.  822  ;  Est,  oflHiggins^ 
65  Cal.  407 ;  this  rule  also  prevails  in  Nevada,  Lake  v.  'Bender^ 
18Nev.  861,  (4  Pac.  Rep.  711;  7  Pac.  Rep.  74);  and  in 
Arizona,  Woffenden  v.  Charrauleau^  11  Pac.  Rep.  117;  but 
in  Texas  the  increase  of  all  separate  property  except  the  in- 
crease of  lands,  is  community  property,  Magee  v.  WhitCy  28 
Tex.  191 ;  Marx  v.  Lange^  61  Tex.  547.  See  Carr  v. 
Tucker y  42  Tex.  880.  Land  purchased  after  the  death  of  his 
wife  and  paid  for  with  community  funds  becomes  community 
property.  McAlister  v.  Farley^  89  Tex.  552.  Only  such 
property  as  is  acquired  during  coverture  by  gift,  descent, 
or  bequest,  or  upon  the  credit  of  the  separate  estate 
of  either  husband  or  wife  remains  separate  property;  that 
which  is  acquired  in  any  other  way  belongs  to  the  community. 
Ezell  V.  Dodsony  60  Tex.  881;  Schuyler  \.  Broughton^W 
Pac.  R.  119%  Lake  V.  Lake^  4  Pac.  Rep.  (Nev.)  711.  The 
earnings  of  both  husband  and  wife  belong  to  the  community. 
Ford  \,  Brooks y  85  La.  Ann.  157;  Fuller  v.  Ferguson  ^  2^ 
Cal.  547.  Real  estate  purchased  by  the  husband  before  mar- 
riage and  afterward  improved  by  community  funds  becomes 
his  separate  property  but  will  be  charged  with  the  amount  of 
community  money  expended  upon  it.  Moore  v.  Stancel^  86 
La.  Ann.  819.  Where  property  which  is  conveyed  to  the 
wife  during  coverture  is  by  the  termft  of  the  deed  limited  to 
her  sole  and  separate  use,  it  thereby  becomes  her  separate 
property,  whether  the  consideration  was  separate  or  com- 
munity fundfi,  Morrison  v.  Clark^  55  Tex.  487;  but  in  Cali- 
fornia such  limitation  only  prima  facie  creates  a  separate 
estate  in  the  wife,  and  does  not  preclude  one  who  claims 
under  the  husband  from  showing  that  the  purchase  money 
was  paid  from  community  funds,     McComh  v.  Spangler^  Cal. 
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12  Pac.  Rep.  847 ;  and  in  that  state  a  deed  which  recited  a 
money  consideration  as  well  is- love  and  affection  was  pre- 
sumed to  be  a  deed  of./comitiunity  property,  Tustin  v. 
Paught^  28  Cal.  287.  ^AncJ^^ih  Louisiana  the  presumption  that 
it  is  a  conveyance  o? 'community  property  will  prevail  against 
the  recital  in  the  de^d.'  Porbes  v.  Porhes.  11  La.  Ann.  826; 
Bachino  v.  Cosje^  85  La.  Ann.  570. 

•  •• 
Sec.-J73.*-  Xonveyances.     A  husband  my  convey  either 

his  sepd«fiif6*  or  the  community  property  to  his  wife  and  no 
presuif^ptlon  will  arise  that  it  is  community  property.  It 
fh'etiftby  becomes  the  separate  property  of  the  wife,  Pitis  v. 
'^iiis,  14  Tex.  444 ;  //all  v.  //all,  52  Tex.  299 ;  Kohner  v. 
Ashnauer^  17  Cal.  581 ;  Barker  v.  Koneman,  18  Cal.  10 ;  //us- 
sey  V.  Castle^  41  Cal.  289 ;  but  such  conveyance  will  not  stand 
against  a  prior  unrecorded  deedy  Pearce  v.  Jackson,  61  Tex. 
642  ;  nor  will  any  third  person  be  permitted  to  question  such 
conveyance  unless  he  was  a  creditor  of  the  husband  prior  to 
the  deed  or  a  subsequent  purchaser  without  notice,  De  Garca 
V.  Galvin,  55  Tex.  58.  The  effect  of  a  deed  of  community 
property  depends  upon  the  intention  of  the  parties  under 
whose  control  such  property  is  at  the  date  of  the  execution  of 
the  deed.  And  their  intention  may  be  disclosed  by  contem- 
poraneous circumstances  and  declarations.  Baker  v.  Baker, 
55  Tex.  577;  Peters  v.  Clements,  46  Tex.  125;  Johnson  v. 
Burford,  89  Tex.  242;  Peck  v.  Brumuagin,  81  Cal.  440; 
//iggins  v.  //iggins,  46  Cal.  259 ;  Ready,  Rehm,  65  Cal.  848. 

Sec.  74.  Presumptions.  The  presumption  is  that  all 
property  purchased  during  marriage  is  community  property 
and  this  presumption  can  only  be  rebutted  by  clear  and  con- 
clusive proof.  Cook  v.  Bremond,  27  Tex.  457;  Parker  v. 
Coop,  60  Tex.  Ill;  Smith  v.  Smith,  12  Cal.  216;  Wedel  v. 
//erman,  59  Cal.  507;  Bryan  v.  Moore,  11  Martin  26;  //art 
v.  Gottwold,  15  La.  Ann.  18 ;  Lake  v.  Lake,  4  W.  Coast  Rep. 
(Nev.)  159;  Leman  v.  Waterman,  2  Wash.  485.  But  where 
the  presumption  is  once  repealed  and  it  has  been  conclusively 
established  that  the  property  has  been  purchased  with  the 
separate  money  of  either  husband  or  wife  it  remains  the  prop- 
erty of  the  party  whose  money  is  so  invested,  Love  v.  Robert- 
son, 7  Tex.  6 ;  and  the  law  throws  the  burden  of  identifying 
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the  funds  as  a  part  of  the  separate  estate  upon  the  party  claim- 
ing the  benefit  of  such  estate,  Ramsdell  v.  Fuller ^  28  Cal. 
42;  Higgins  v.  Higgins,  46  Cal.  259;  Block  v.  Melville,  22 
La.  Ann.  147;  Bachino  v.  Cosie,  85  La.  Ann.  570;  Cox  v. 
Miller,  54  Tex.  25 ;  Castro  v.  nUes,  22  Tex.  479 ;  Lake  v. 
Lake,  (Ney.)  4  Pac.  Rep.  71L 

Sec.  75.  Husbands  rights,  &c.  While  the  interests 
of  the  husband  and  wife  are  equal  in  the  community  property, 
he  alone  has  the  right  to  the  management  and  control  of  it 
during  coverture,  and  his  power  over  it  is  practically  unlim- 
ited. Wright  V,  Hays,  10  Tex.  180;  Altho/w,  Conheim,  88 
Cal.  280;  Vermendi  v.  Hutchins,  48  Tex.  581.  He  is  the 
sole  representative  of  the  community  and  is  liable  for  its  debts. 
Kclley  V.  Robertson,  10  La.  Ann.  818;  Chaffe  v.  Mcintosh,  86 
La.  Ann.  824 ;  Carter  v.  Conner,  60  Tex.  52.  And  the  com- 
munity property  is  liable  for  his  separate  personal  debts. 
McDonald  v.  Badger,  28  Cal.  898 ;  Glasscock  v.  Green,  4  La. 
Ann.  146;  Forbes  v.  Denham,  24  Tex.  611.  His  power  to 
dispose  of  it  without  his  wife's  consent  is  absolute  whether  he 
dispose  of  it  by  deed,  assignment  or  gift,  if  done  with  no  fraudu- 
lent intent.  Ray  v.  Ray,  1  Idaho  566 ;  Walters  v.  Jcwett,  28 
Tex.  192 ;  Mabry  v.  Harrison,  44  Tex.  286 ;  Althof  v.  Con- 
heim, 88  Cal.  280 ;  Lord  v.  Hough,  48  Cal.  581 ;  Cotton  v. 
Cotton  ^M  La.  Ann.  858;  DeGodeyv.  Godey,  89  CaL  164; 
Scott  V.  Maynord,  Dallam,  548. 

His  absolute  control  over  community  property  is  limited 
by  statute  in  some  of  the  newer  states,  See  Washington.  In 
this  state  the  wife's  consent  is  necessary  to  a  valid  contract  of 
sale  or  the  incumbrance  of  community  property.  Holyoke  v. 
Jackson y  8  Wash.  285  (8  Pac.  Rep.  841)  ;  Hoover  v.  Chambers^ 
8  Wash.  26  (18  Pac.  Rep.  547).  In  Texas  he  may  convey  or 
incumber  all  the  community  real  estate  except  the  homestead. 
Mabry  v.  Harrison,  44  Tex.  286 ;  Poe  v.  Brownrigg,  55  Tex. 
188.  As  we  have  seen  he  can  give  community  property 
to  his  wife  to  be  her  separate  estate  when  there  •  is  no  fraud 
upon  the  rights  of  previous  creditors.  Peck  v.  Brummagim, 
81  Cal.  440;  Morrison  v.  Seller,  22  La.  Ann.  827.  But  he 
cannot  dispose  of  the  wife's  interest  in  community  property  by 
will  or  by  any  other  instrument  to  take  effect  after  his  death. 
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Greiner  v.  Greiner^  58  Cal.  115;  DeGodey  v.  Godey^  89  Cal. 
164 ;  Rogers  v.  Trevathan,  67  Tex.  406  ;  Moss  v.  Helsley,  60 
Tex,  426.  Either  party  may  by  will  dispose  of  such  part  of 
the  community  property  as  would  descend  to  the  heirs  or  rep- 
resentatives of  such  party,  but  such  will  cannot  affect  the 
interests  of  the  others.  And  the  property  so  disposed  of  by 
will,  will  be  subject  to  liability  for  the  community  debts. 
Brown  v.  Pridgen^  56  Tex.  124;  Walkers,  Howard ^  84 Tex. 
478 ;  Beard  v.  KnoXy  5  Cal.  252 ;  Greiner  v.  Greiner ^  58 
Cal.  115. 

Proceedings  for  divorce  alone,  have  no  effect  upon  the 
rights  of  the  husband  over  the  community  property,  but  after 
the  divorce  is  granted  his  rights  cease  in  the  interest  of  the 
wife  in  such  property.  Lord  v.  Hough ^  48  Cal.  581 ;  De 
Godey  v.  Godey^  89  Cal.  157 ;  Bennett  v.  Fuller ^  29  La.  Ann. 
668 ;  Belden  v.  Hanlon^  82  La.  Ann.  85 ;  Rice  v.  Rice^  21 
Tex.  58;  See  Tex.  R.  S.  1879,  Art.  2867. 

Sec.  76.  Wife's  rights,  &c.  The  wife's  rights  in  the 
community  property  are  passive  though  her  interest  is  as  well 
ascertained  and  defined  as  are  those  of  her  husband;  and 
although  during  coverture  she  can  exercise  no  control  or  man- 
agement over  the  property  her  rights  and  interests  therein  are 
equal  to  his.  Wright  v.  Hays^  10  Tex.  180 ;  Caruth  v. 
Grigshy,  57  Tex.  259 ;  Van  Maren  v.  Johnson,  15  Cal.  808 ; 
De  Godey  v.  Godey ,  89  Cal.  157 ;  JbeBlanc  v.  LeBlanc^  20  La. 
Ann.  206.  She  cannot  dispose  of  such  property  during  mar- 
riage without  her  husband's  consent ;  and  a  mortgage  of  her 
interest  therein  is  void.  Hemingway  v.  Mathews ,  10  Tex. 
207 ;  though  if  she  survive  her  husband  such  mortgage  may 
be  enforced  against  her.  Remington  v.  Higgins^  54  Cal.  620 ; 
Parry  v.  Kelley,  52  Cal.  884 ;  Cal.  Code  1881  §  167.  With  the 
death  of  the  husband  the  wife's  rights  in  community  property 
spring  into  activity  and  she  has  over  her  own  interests  all  the 
rights  of  a  single  woman.  Davis  v.  McCartney ,  64  Tex.  584 ; 
Dickson  V.  Dickson,  87  La.  Ann.  -915.  But  on  her  second 
marriage  these  rights  cease.  Davis  v.  McCartney,  64  Tex. 
584;  Hickman  v.  Thompson,  24  La.  Ann.  264.  When  the 
husband  abandons  his  wife  and  fails  to  provide  for  his  family, 
the  wife  is  authorized  to  take  the  management  and  control  of 
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the  community  property,  and  deal  with  it  in  his  stead,  and 
convey  or  otherwise  dispose  of  it  for  the  support  of  herself 
and  children.  Slater  v.  Neal,  64  Tex.  224;  Wright  v. 
Hays,  10  Tex.  180 ;  Fullerton  v.  Doyle,  18  Tex.  12 ;  Lord  v. 
Hough,  43  Cal.  581.  And  under  such  circumstances  her  con- 
veyance of  community  real  estate  although  the  title  stands  in 
the  husband's  name  will  be  upheld  even  as  against  subsequent 
bona  fide  purchases  from  him.  Forbes  v.  Moore  82  Tex.  199 ; 
Zimpleman  y.  Rohb,  58  Tex.  274. 

Sec.  77.  Dissolution  of  the  community.  Like  any 
other  partnership,  death  of  either  party  dissolves  the  con- 
jugal partnership,  and  the  survivor  takes  the  control  of  all 
community  property  for  the  purpose  of  paying  the  commun- 
ity debts.  Such  property  is  the  primary  fund  for  the  payment 
of  all  community  debts.  Christmas- v»  Smithy  10  Tex.  128; 
Tompkins*  Fst,,  12  Cal.  114;  Durham  v.  Williams,  82  La. 
Ann,  162.  And  such  survivor  may  generally  settle  up  the 
community  with  or  without  statutory  authority  either  in  court 
or  out  of  it.  Sanger  v.  Moody,  60  Tex.  96 ;  Wenar  v.  Sten* 
zel,  48  Tex.  489 ;  Hawley  v.  Bank,  26  La.  Ann.  280 ;  WilU 
iams  V.  Fuller,  27  La.  Ann.  684;  Packard  \.  Arcllanes,  17 
Cal.  525 ;  Cook  v.  Norman,  60  Cal.  688.  The  undivided  one- 
half  of  the  community  property  belongs  to  the  survivor  after 
the  payment  of  the  community  debts.  Broad  v.  Broad,  44 
Cal.  228 ;  Payne  v.  Payne,  18  Cal.  291 ;  Kellar  v.  Blanchard, 
21  La.  Ann.  88 ;  Cockhurn  v.  Wilson,  20  La.  Ann.  89 ;  Bell 
V.  Schwarz,  56  Tex.  858 ;   Carter  v.  Connor ^  60  Tex.  52. 

Upon  the  death  of  one  of  the  parties  Community  Prop- 
erty is  held  by  the  survivor  and  the  heirs  of  the  deceased  as 
tenants  in  common.  Caruth  v.  Grigshy^  57  Tex.  259 ;  Good 
V.  Coofnbs,  28  Tex.  84 ;  Broad  v.  Murray,  44  Cal.  228 ;  Hick- 
man  v.  Thompson,  24  La.  Ann.  264 ;  Dickson  v.  Dickson,  86 
La.  Ann.  458.  The  heirs  of  such  decedent  become  vested 
with  the  title  to  such  decedent's  share  immediately  on  his 
death,  but  they  are  bound  to  await  a  liquidation  to  recover  it. 
Tug  well  V.  Tug  well,  82  La.  Ann.  848 ;  Glasscock  v.  Clark, 
83  La.  Ann.  584;  Broad  v.  Murray,  44  Cal.  228.  The  sur- 
vivor may  convey  or  mortgage  the  community  property  entire 
for  the  payment  of  community  debts.     Johnson  v.    Savings 
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Union,  68  Cal.  556 ;  McAlister  v.  Farley,  89  Tex.  552 ;  Sad- 
ler V.  Kimhrough,  24  La.  Ann.  584.  The  heirs  may  restrain 
the  survivor  from  wasting  or  improperly  disposing  of  the 
community  property.  Griffin  v.  Pord,  60  Tex.  501 ;  Haw- 
ley  V.  Bank,  26  La.  Ann.  280.  Such  heirs  also  have  a  claim 
against  the  community  property  for  any  separate  property  of 
the  deceased  which  has  been  taken  into  the  community.  Smith 
V, 'Creditors,  21  La.  Ann.  241. 

Divorce  or  legal  separation  effects  a  dissolution  of  the 
community,  and  a  partition  or  division  of  the  community 
property  may  be  had  between  the  parties.  De  Godey  v. 
Godey,  89  Cal.  157 ;  Mann  v.  Mann,  24  La.  Ann.  487 ;  Rice 
V.Rice,  21  Tex.  58;  Ray  v.  Ray,  1  Idaho,  566;  Caritew. 
Trotot,  105  U.  S.  751 ;  Cal.  Civ.  Code  1881,  §§  141, 146, 148; 
Nev.  C.  L.  1878,  §  162. 

Sec.  78.  Creditors  rights,  &c.  As  we  have  shown 
the  community  property  is  the  primary  fund  for  the  payment 
of  all  the  community  debts  and  to  it  the  creditors  of  the  com- 
munity are  bound  to  look  first  for  the  satisfaction  of  their 
claims.  In  this  respect  the  community  resembles  a  partner- 
ship in  that  the  rule  of  law  is,  that  the  partnership  property  i& 
first  liable  for  debts  of  the  partnership.  The  community 
property  is  also  liable  for  the  debts  of  the  wife  contracted 
before  marriage  but  is  not  liable  for  any  debt  of  hers  con- 
tracted during  coverture  except  for  debts  contracted  for 
necessaries.  Vlautin  v.  Rumpus^  85  Cal.  214;  Van  Maren 
V.  Johnson,  15  Cal.  808;  Taylor  v.  Murphy,  50  Tex.  291; 
Nash  V.  George,  6  Tex.  284;  Barhet  v.  Roth,  16  La.  Ann. 
271.  The  community  property  is  liable  not  only  for  all  debts- 
of  the  husband  contracted  before  marriage,  but  for  all  debts  of 
his  contracted  after  marriage.  This  for  the  reason  that  the 
law  gives  the  husband  absolute  control  of  the  community 
property  during  the  existence  of  the  community,  with  power 
to  absolutely  dispose  of  such  property,  he  can  therefore  charge 
it  absolutely  with  his  debts.  Davis  v.  Compton,  18  La.  Ann. 
896 ;  Portis  v.  Parker,  22  Tex.  699 ;  Forbes  v.  Dunham,  24 
Tex.  611 ;  Jones  v.  Jones,  15  Tex.  148;  Hawley  v.  Bank,  26 
La.  Ann.  280 ;  McDonald  v.  Badger,  28  Cal.  898 ;  Adams  v. 
Knoivlton,  22  Cal.  288;   Tompkins  v.  Tompkins,  12  Cal.  114.. 
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But  the  community  estate,  in  its  entirety,  is  not  liable  for  a 
debt  contracted  by  either  party  after  a  dissolution  of  the  com- 
munity partnership.      Thezan  v.  Thezan^  28  La.  Ann.  442. 

As  the  community  property  is  the  primary  fund  for  the 
payment  of  community  debts,  all  such  debts  must  be  settled 
before  the  survivor  or  the  representatives  of  the  deceased  mem- 
ber can  take  any  separate  personal  interest  in  the  property. 
Jones  V.  Jones,  15  Tex.  148 ;  Good  v.  Coombs,  28  Tex.  84 ; 
Dickson  V.  Dickson^  88  La.  Ann.  1870;  Baird  v.  JLetneCy 
23  La.  Ann.  424;  Tompkins  v.  Tompkins,  12  Cal.  114.  Judg- 
ment creditors  have  a  lien  against  the  community  property  as 
an  entirety  and  cannot  have  any  particular  part  set  aside  for 
the  satisfaction  of  their  debts.  Good  v.  Coombs,  28  Tex.  84. 
In  a  foreclosure  suit  against  the  community  the  wife  should 
be  made  a  party.  Burton  v.  Lies,  21  Cal.  87.  A  joint  judg- 
ment against  the  husband  and  wife  without  specific  directions 
as  to  the  estate  to  be  taken  to  satisfy  it  may  be  satisfied  out  of 
the  community  property  or  out  of  the  separate  property  of 
either  the  husband  or  wife.  Howard  v.  North,  5  Tex.  290,. 
(51  Ann.  Dec.  769)  ;  Abat  v.  Atkinson,  21  La.  Ann.  289.  But 
when  the  wife's  separate  property  is  subject  to  a  lien  which 
also  includes  property  of  the  community,  the  community 
property  must  be  exhausted  before  the  wife's  separate  property 
can  be  taken.     James  v.  Jacques,  26  Tex.  821. 

Sec.  79.  Arizona.—**  All  property  acquired  by  either  hus- 
band or  wife  during  the  marriage,  except  that  which  is  acquired  by 
gift,  devise,  or  descent,  or  earned  by  the  wife  and  her  minor  child- 
ren, while  she  has  lived,  or  may  live,  separate  and  apart  from  her 
husband  shall  be  deemed  the  common  property  of  the  husband  and 
wife,  and  during  coverture  may  be  disposed  of  by  the  husband 
only.'»    R.  S.  1887,  Par.  2102. 

"  The  community  property  of  the  husband  and  wife  shall  be 
liable  for  the  community  debts  contracted  by  the  husband  during- 
marriage,  except  in  such  cases  as  are  especially  excepted  by  law.**^ 
Ibid.  2106. 

**  The  wife  may  contract  debts  for  necessaries  for  herself  and 
children  upon  the  credit  of  her  husband,  in  which  case  she  and  her 
husband  must  be  sued  jointly."    Ibid.  2107. 

"Upon  the  trial  of  any  suit  as  provided  for  in  the  preceding 
section,  the  court  shall  decree  that  the  execution  be  levied — first, 
upon  the  common  property,  second,  upon  the  separate  property  of 
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the  husband,  third,  npon  the  separate  property  of  the  wife.*'    Id. 
§  2108. 

"  Upon  the  dissolution  of  the  marriage  relation  by  death,all  the 
common  property  belonging*  to  the  community  estate  of  the  hus- 
band and  wife,  shall  go  to  the  survivor  if  the  deceased  have  no 
child  or  children,  but  if  the  deceased  have  a  child  or  children,  his 
survivor  shall  be  entitled  to  one-half  of  said  property  and  the 
other  half  shall  pass  to  the  child  or  children  of  the  deceased." 
Ibid.  1467. 

'*  In  every  case  the  community  estate  passes  charged  with  the 
debts  against  it."    Id.  §  1468. 

"  On  and  after  the  day  on  which  the  action  for  divorce  shall  be 
brought  it  shall  not  be  lawful  for  the  husband  to  contract  any  debts 
on  account  of  the  community,  nor  to  dispose  of  the  property  belong- 
ing to  the  same  ;  and  i  any  alienation  made  by  him  after  that  time 
shall  be  null  and  void,  if  it  be  proved  to  the  satisfaction  of  the 
court  that  such  alienation  waa  made  with  a  fraudulent  view  of 
injuring  the  rights  of  the  wife."    lb.  2117. 

"  At  any  time  during  a  suit  for  divorce  the  wife  may  for  the 
preservation  of  her  rights  require  an  inventory  and  appraisement 
to  be  made  of  all  community  property  which  is  in  the  possession  of 
the  husband,  and  may  obtain  an  injunction  restraining  him  from 
disposing  of  any  part  thereof  in  any  manner."    Ibid.  2118. 

**  The  court  pronouncing  a  decree  of  divorce  shall  also  decree 
and  order  a  division  of  the  estate  of  the  parties  in  such  a  way  as 
the  court  shall  deem  just  and  right,  having  due  regard  to  the  rights 
of  each  party  and  their  children,  if  any."    Ibid.  2114. 

Notes.  The  law  presumes  that  property  conveyed  to  the 
wife,  during  coverture,  for  a  money  consideration  is  commun- 
ity property.  But  such  presumption  may  be  overcome. 
Charauleau  v.  Woffenden^  1  Ari.  248.  The  community  system 
has  no  dower  or  courtesy.  Stiles  v.  Lord^  11  Pac.  Rep.  814. 
The  husband  has  entire  management  and  control  of  community 
property  with  absolute  power  of  sale.  Stiles  v.  Lord^  11  Pac. 
Rep.  814.  Property  purchased  during  coverture  by  the  wife 
with  rents  and  profits  of  her  separate  estate  is  not  subject  to 
any  marital  rights  of  the  husband.  Woffenden  v.  Charauleau^  1 1 
Pac.  Rep.  117.  **  If  the  claimant  be  married  the  homestead 
may  be  selected  from  the  community  property ;"  and  when  the 
homestead  is  taken  by  a  married  person,  the  land  so  taken  will 
be  held  by  husband  and  wife  as  joint  tenants,  and  after  the 
death  of  either  the  title  shall  vest  in  the  survivor.  R.  S.  1887, 
§§  2074r-2077. 
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Sec.  80.  California*— "Community  property  ia  property 
acquired  by  hnsband  and  wif  e^  or  either,  during*  marriage,  when  not 
acquired  as  the  separate  property  of  either."  2  I>eering's  Codes  and 
Statutes  1885,  Sec.  687. 

"All  other  property  acquired  after  marriage  by  either  husband 
or  wife,  or  both,  is  community  property;  but  whenever  any  property 
is  conveyed  to  a  married  woman  by  an  instrument  in  writing  the 
presumption  is  that  the  title  is  thereby  vested  in  her  as  her  separate 
property.  And  in  case  the  conveyance  be  to  such  married  woman 
and  her  husband,  or  to  her  and  any  other  person,  the  presumption 
is  that  the  married  woman  takes  the  part  conveyed  to  her  as  tenant 
in  common,  unless  a  different  intention  is  expressed  in  the  instru- 
ment; and  the  presumption  in  this  section  mentioned  is  conclusive 
in  favor  of  a  purchaser  or  encumbrancer  in  good  faith  and  for  a 
valuable  consideration.  And  in  cases  where  married  women  have 
conveyed  real  property  which  they  acquired  prior  to  May  19, 1889,. 
the  husbands  or  their  heirs  or  assigns,  of  said  married  women  shall 
be  barred  from  commencing  any  action  to  show  that  said  real  prop- 
erty was  community  property  or  to  recover  said  real  property  from 
and  after  July  4, 1894."  Ibid.  Sec.  164  as  amended  March  3, 1893. 
Acts  1893  p.  71. 

<*  The  husband  has  the  management  and  control  of  the  com* 
munity  property,  with  the  like  absolute  pow^r  of  disposition,  other 
than  testamentary,  as  he  has  of  his  separate  estate,  provided,  how- 
ever, that  he  cannot  make  a  gift  of  such  community  property,  or 
convey  the  same  without  a  valuable  consideration,  unless  the  wife 
in  writing  consent  thereto."  Ibid.  §  172  as  amended  March  31, 1891. 
Acts  1891  p.  425. 

"  The  property  of  the  community  is  not  liable  for  the  contracts 
of  the  wife,  made  after  marriage,  unless  secured  by  a  pledge  or 
mortgage  thereof  executed  by  the  hust>and."    Ibid.  §  167. 

''Upon  the  death  of  the  wife  the  entire  community  property 
without  administration,  belongs  to  the  surviving  husband,  except 
such  portion  thereof  as  may  have  been  set  apart  to  her,  by  judicial 
decree,  for  her  support  and  maintenance,  which  portion  is  subject  to 
her  testamentary  disposition,  and  in  the  absence  of  such  disposition, 
goes  to  her  descendants  or  heirs,  exclusive  of  her  husband." 
Ibid.  §  1401. 

"  Upon  the  death  of  her  husband,  one  half  of  the  community 
properly  goes  to  the  surviving  wife,  and  the  other  half  is  subject  to 
the  testamentary  disposition  of  the  husband,  and  in  the  absence  of 
such  disposition  goes  to  his  descendants  equally,  if  such  descend- 
ants are  in  the  same  degree  of  kindred  to  the  deceased;  otherwise, 
according  to  the  right  of  representation;  and  in  the  absence  of  both 
such  disposition  and  such  descendants,  is  subject  to  distribution  in 
the  same  manner  as  the  separate  property  of  the  husband.  In  the 
case  of  the  disaolntion  of  the  community  by  death  of  the  husband, 
the  entire  community  property  is  equally  subject  to  his  debts,  the 
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family  allowances,  and  the  charg-es  and  expenses  of  administra- 
tion."   Ibid.  §  1402. 

"  If  the  decedent  be  a  widow  or  widower,  and  leave  no  kindred, 
and  the  estate  or  any  portion  thereof,  was  common  property  of  such 
decedent,  and  his  or  her  deceased  spouse,  while  such  spouse  was  liv- 
ing, such  common  property  shall  go  to  the  father  of  such  deceased 
spouse,  or  if  he  be  dead,  to  the, mother.  If  there  be  no  father  or 
mother  then  such  property  shall  go  to  the  brothers  and  sisters  of  such 
deceased  spouse,  in  equal  shares,  and  to  the  lawful  issue-  of  any 
deceased  brother  or  sister  of  such  deceased  spouse,  by  right  of 
representation."    Ibid.  §  1386,  clause  9. 

*'  If  the  claimant  be  married  the  homestead  may  be  selected 
from  community  property. "    Ibid.  §  1238. 

'*  If  the  selection  was  made  by  a  married  person  from  the  com- 
munity property,  the  land,  on  the  death  of  either  of  the  spouses, 
vests  in  the  survivor."    Ibid.  §  1265. 

**The  community  property  and  the  separate  property  may  be 
subjected  to  the  support  and  education  of  the  children  in  such  pro- 
portions as  the  court  deems  just."    Ibid.  §  143. 

''The  court  in  rendering  a  decree  of  divorce,  must  make  such 
orders  for  the  disposition  of  the  community  property  as  in  this 
chapter  provided,  and  whenever  necessary  for  the  purpose,  may 
order  a  partition,  or  sale  of  the  property  and  a  division  or  other  dis- 
position of  the  proceeds."    Ibid.  §  147. 

**  If  the  decree  be  rendered  on  the  ground  of  adultery  or  extreme 
cruelty,  the  community  property  shall  be  assigned  to  the  respective 
parties  in  ,such  proportions  as  the  court  from  all  the  facts  of  the 
case  and  the  condition  of  the  parties,  may  deem  just.  If  the  decree 
be  rendered  on  any  other  ground  than  that  of  adultery  or  extreme 
cruelty  the  community  property  shall  be  equally  divided  between 
the  parties.  If  a  homestead  has  been  selected  from  the  community 
property,  it  may  be  assigned  to  the  innocent  party  either  absolutely 
or  for  a  limited  period,  subject  in  the  latter  case  to  the  future  dispo- 
sition of  the  court,  or  it  may,  in  the  discretion  of  the  court,  be  divided 
or  be  sold  and  the  proceeds  divided."    Ibid.  §  146. 

**  When  the  wife  has  either  a  separate  estate,  or  there  is  com- 
-munity  property  sufficient  to  give  her  alimony  or  proper  support, 
the  court,  in  its  discretion  may  withhold  any  allowance  to  her  out  of 
the  separate  property  of  the  husband.*'    Ibid.  §  142. 

'*  The  disposition  of  the  community  property  as  above  provided 
is  subject  to  revision  on  appeal  in  all  particulars ,  including  those 
which  are  stated  to  be  in  the  discretion  of  the  court."    Ibid.  §  148. 

Notes.  A  decree  of  divorce  simply  for  adultery  does  not 
itself  deprive  the  guilty  party  of  his  interest  in  community 
property,  DeGodey  v.  Godey^  89  Cal.  157;  but  the  court 
may  award  all  the  community  property  to  the  innocent  party, 


Ill  COMMUNITY    REAL    ESTATE.  §  80 

Miller  v.  Miller^  88  CaL  858 ;  the  action  of  the  court  in  dispos- 
ing of  the  community  property  in  divorce  cases  is  reviewable 
on  appeal,  Eslinger  v.  Eslinger^  47  Cal.  62 ;  Brawn  v.  Brown , 
60  Cal.  579.  But  the  court's  discretion  in  such  matters  will 
not  be  disturbed  on  appeal  unless  it  has  been  abused.  Lake 
V.  Lake^  4  West  Coast  Rep.  159.  The  community  property  is 
liable  for  the  antenuptial  debts  of  the  wife.  Van  Mar  en  v. 
Johnson,  15  Cal.  808 ;  VJautin  v.  Bumpus,  85  Cal.  214.  But 
by  section  167  the  wife's  power  to  charge  community  property 
with  her  debts  contracted  after  marriage  is  expressly  limited. 
Greiner  v.  Grctner,  58  Cal.  115.  The  community  property 
is  liable  for  the  debts  of  the  husband.  Adams  v.  Knowlion^ 
22  Cal.  288. 

On  the  death  of  the  husband  one  half  of  the  community 
property  vests  in  the  surviving  wife.  Mart  v.  Robertson ^  21 
Cal.  846;  Phelan  v.  Smith,  100  Cal.  158  (84  Pac.  Rep.  667). 
And  this  even  if  he  has  attempted  to  dispose  of  it  by  will  Est, 
Silvey,  42  Cal.  210.  Her  right  to  take  is  postponed  to  the 
payment  of  the  debts  of  the  community.  Alorrison  v.  Bowman, 
29  Cal.  287.  Phelan  v.  Smith,  supra.  The  entire  community 
property  on  the  death  of  the  wife  vests  in  the  husband.  Moore 
V.  Jones,  63  Cal.  12.  On  failure  of  issue  or  kindred  commun- 
ity property  escheats  to  the  state.     Code  §  1886,  clause  10. 

Land  conveyed  to  the  husband  and  wife  jointly  is  com- 
munity property,  Scott  v.  Ward,  18  Cal.  458;  Mullcr  v. 
Bo^s,  25  Cal.  175;  Vassault  v.  Austin,  86  Cal.  691;  or  to 
the  husband  alone,  Vassault  v.  Austin,  supra ;  or  to  the  wife 
alone  unless  paid  for  out  of  her  separate  estate,  Gwynn  v. 
Dierssen,  101  Cal.  568  (86  Pac.  Rep.  108).  If  conveyance  is 
to  the  wife  only,  the  deed  expressing  a  money  consideration, 
the  presumption  is  that  land  conveyed  is  community  property. 
Meyer  v.  Kinzer,  12  Cal.  247 ;  Adams  v.  Knonvlton,  22  Cal. 
283;  Althof  r.  Conheim,  88  Cal.  233;  Moore  v.  Jones,  63 
Cal.  12.  And  purchasers  from  the  husband  may  rely  upon 
this  presumption.  Vassault  v.  Austin,  supra.  The  control 
and  legal  title  to  community  property  is  in  the  husband  and 
he  can  sell,  convey,  encumber,  or  even  give  it  away  if  it  is  not 
done  to  defraud  the  wife.  Lord  v.  Hough,  43  Cal.  581.  A 
deed  of  gift  is  not  void  per  se.  It  must  be  made  with  a  fraud- 
ulent intent  Corker  v.  Corker.  95  Cal.   808.     The  wife  can- 
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not  convey  nor  dispose  of  community  property  and  has  nO' 
voice  in  its  management.  Tryon  v.  Sutton,  18  Cal.  490; 
Packard  v.  Arrellanes,  17  Cal.  588.  The  legal  title  is  in  the 
husband  and  the  sole  control  and  power  of  disposition  during 
coverture,  Mercier  v.  Hemmc,  50  Cal.  606;  Grciner  v, 
Greiner,  58  Cal.  115;  and  the  right  of  possession,  and  that 
though  the  record  title  be  in  his  wife's  name,  McDonald  v. 
Badger,  2S  Cal.  898;  Bcrnal  v.  Glclm,  88  Cal.  668.  And 
can  sell,  convey  or  mortgage  the  community  property  without 
the  assent  or  signature  of  his  wife,  Meyer  v,  Ktnxer,  12  Cal. 
247;  Tryon  v.  Sutton,  18  Cal.  490;  Kokncr  v.  Ashenauer,  IT 
Cal.  579;  Althof  v.  Conkeim,  88  Cal.  280;  Mercier  v. 
.ffewmc,  50Cal.  606;  Greiner  \.  Grei«er,  88  Cal.  115 ;  Bar-  ' 
ttalv.  Glcim,  68  Cal.  668;  Gtvynn  v.  Dierssen,  101  Cal.  568; 
but  he  cannot  devise  it  to  defeat  the  wife's  interest,  Mercier 
v.  Hemme,  supra  ;  Est.  of  Frey,  52  Cal.  658. 

Where  the  title  of  record  stands  in  the  name  of  the  wife, 
and  the  conveyance  presumptively,  or  in  fact,  being  for  a 
money  consideration,  all  who  purchase  such  property  from 
the  husband  during  coverture  do  so  at  their  own  peril ;  for  the 
presumption  that  such  property  is  community  property  may 
be  overcome,  and  the  land  shown  to  be  separate  property  of 
the  wife.  Ramsdell  v.  Fuller,  28  Cal.  48.  Gviynn  v.  Diers- 
sen, 101  Cal.  568.  All  property  owned  by  the  husband  or 
wife  before  marriage  and  that  acquired  afterwards  by  either 
of  them  by  gift,  bequest,  devise,  or  descent,  or  with  the  rents, 
issues  and  profits  thereof,  remains  the  separate  property  of 
each.  Ibid,  gg  162~168.  Land  held  in  community  which  is 
left  undisposed  of  after  divorce  is  held  by  husband  and  wife 
as  tenants  in  common.  DeGodey  v.  Gody,  89  Cal.  157 ;  Biggi 
v.  Biggi,  98  Cal.  85.  Upon  the  death  of  either  spouse  the 
homestead  which  exists  upon  community  property  vests  abso- 
luii^ly  in  the  survivor.  i"A«-5y  v.  J/i7«,  98  Cal.  288.  And 
the  widow  cannot  by  her  conveyance  bar  herself  and  her 
children  from  such  homestead,  Phelan  v.  Smith,  100  Cal.  158 
(84  Pac.  Rep.  667).  Titles  which  had  already  vested  under 
sections  8564r-8578  are  not  affected  by  the  amendment  of  1889 
to  Article  164  of  the  Civil  Code,  Jordan  v.  Fay,  98  Cal.  264. 
The  statute  governs  the  property  rights  of  husband  and  wife 
unless  there  is  a   marriage  settlement  containing  stipulations 
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contrary  thereto.  Deering's  Codes,  §  177.  Titles  vested 
under  Hittell*s  Gen.  Laws,  §§  8564r-8578  were  not  disturbed 
by  Civil  Code,  §  164  as  amended  in  1889.  yordan  v.  -Fay,  98 
Cal.  264  (38  Pac.  Rep.  95). 

Sec.  81  •  Idaho. — "  Commnn ity  property  is  property  acquired 
by  the  husband  and  wife,  or  either  during*  marriag^e,  when  not 
acquired  as  separate  property  of  either.'*    R.  S.  1887,  §  2829. 

*'  All  property  of  the  wife,  owned  by  her  before  marriage,  and 
that  acquired  afterwards  by  gift,  bequest,  devise,  or  descent,  is  her 
separate  property."    Ibid.  §^95. 

"  All  property  owned  by  the  husband  before  marriag'e  and  that 
acquired  afterwards  by  g'ift,  bequest,  devise,  or  descent,  is  his 
separate  property.*'    Ibid.  §  2496. 

"  All  other  property  acquired  after  marria^^e  by  either  husband 
or  wife,  includtng*  the  rents  and  profits  of  the  separate  property  of 
the  husband  or  wife,  is  community  property;  unless  by  the  instru- 
ment by  which  such  property  is  acquired  by  the  wife  it  is  provided 
that  the  rents  and  profits  thereof  be  applied  to  her  sole  and  separate 
use,  in  which  case  the  management  and  disposal  of  such  rents  and 
profits  belongs  to  the  wife  and  they  are  not  liable  for  the  debts  of 
the  husband.  **    Ibid.  2497. 

'*  The  husband  has  the  management  and  control  of  the  com- 
munity property,  with  the  like  absolute  power  of  disposition  (other 
than  testamentary)  as  he  has  of  his  separate  estate;  but  such  power 
of  disposition  does  not  extend  to  the  homestead  or  that  part  of  the 
common  property  occupied  or  used  by  the  husband  and  wife  as  a 
residence. ' '    Ibid.  §  2505. 

"  No  estate  in  any  part  of  the  community  property  occupied  as 
a  residence  by  a  married  person  can  be  conveyed  or  incumbered  by 
act  of  the  party  unless  both  husband  and  wife  join  in  the  execution 
of  the  instrument  by  which  it  is  so  conveyed  or  incumbered,  and  be 
acknowledged  by  the  wife  as  provided  by  law.'*    Ibid.  §  2921. 

Notes.  The  statutory  provisions  of  this  state  are  very 
similar  to  those  of  California.  They  are  substantially  the  same 
with  respect  to  disposition  of  the  estate  in  case  of  divorce, 
Idaho  Rev.  Stat.  §§  2481,  2480,  2477,  2482  (See  Cal.  Code, 
§§  142,  146,  147,  148,  heretofore  set  out)  ;  as  to  liability  of 
the  estate  for  support  an^  education  of  the  children,  Idaho 
Rev.  Stat.  §  2478  (See  Cal.  Code,  §  148  heretofore  set  out) ; 
also  they  are  the  same  with  respect  to  descent,  Idaho  Rev. 
Stat.  §§  5712, 5718,  5702,  clause  8  (See  California  Code,  §§ 
1401, 1402, 1886,  clause  9  heretofore  set  out)  ;  they  are  the  same 
with  respect  to  homestead  in  community  property,      Idaho 
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Rev.  Stat.  §§  8086,  8078,  5447  (See  California  Code  §§  1288, 
1265).  The  residence  of  the  husband  is  the  residence  of  the 
community  so  far  as  property  rights  are  concerned.  So  if  the 
wife  never  live  in  Idaho,  she  is  entitled  to  her  rights  in  com- 
munity property  acquired  by  her  husband  in  that  state  during 
coverture,  yacohson  v.  Bunker  Hill  <&  Co,^  2  Idaho  868  (28 
Pac.  Rep.  896).  Until  a  legal  separation  decreed  by  the  proper 
court  the  husband  has  the  absolute  power  of  disposition  over 
the  community  property  as  he  has  over  his  separate  estate. 
J^ay  V.  JRay,  1  Idaho,  566, 

Sec.  82.  Louisiand..— "The  property  of  married  persons  is 
divided  into  separate  and  common  property.  Separate  property  is 
that  which  either  party  brings  into  the  marriage,  or  acquires  during 
the  marriage,  by  inheritance,  or  by  donation ,  made  to  him  or  her 
particularly.  Common  property  is  that  which  is  acquired  by  the 
husband  and  wife  during  marriage,  in  any  manner  different  from 
that  above  declared."    Voorhies,  Rev.  Civ.  Code.  1889  Art.  2334. 

'*  Every  marriage  contracted  in  this  state  superinduces  of  right 
partnership  or  community  of  acquets  or  g-ains,  if  there  be  no  stipu- 
lation to  the  contrary."    Ibid.  Art.  2399. 

''AH  property  acquired  in  this  state  by  non-resident  married 
persons,  whether  the  title  thereto  be  in  the  name  of  either  the  hus- 
band or  wife,  or  in  their  joint  names,  shall  be  subject  to  the  same 
provisions  of  law  which  regulate  the  community  of  acquets  and 
gains  between  citizens  of  this  state."    Ibid.  Art.  2400. 

*'  A  marriage  contracted  out  of  this  state,  between  persons  who 

■ 

afterwards  come  here  to  live,  is  also  subject  to  community  of  acquets, 
with  respect  to  such  property  as  is  acquired,  after  their  arrival." 
Ibid.  Art.  2401. 

"This  partnership  or  community  consists  of  the  profits  of  all 
the  effects  of  which  the  husband  has  the  administration  and  enjoy- 
ment either  of  right  or  in  fact,  of  the  produce  of  the  reciprocal 
industry  and  labor  of  both  husband  and  wife,  and  of  the  estates 
which  they  may  acquire  during  the  marriage,  either  by  donations 
made  jointly  to  them  both,  or  by  purchase,  or  in  any  other  similar 
way,  even  althoug^h  the  purchase  be  only  in  the  name  of  one  of  the 
two  and  not  of  both,  because  in  that  case  the  period  of  time  when 
the  purchase  is  made  is  alone  attended  to,  and  not  the  person  who 
made  the  purchase."    Ibid.  Art.  2402. 

**  In  the  same  manner  the  debts  contracted  during  the  marriage 
enter  into  the  partnership  or  community  of  gains,  and  must  be 
acquited  out  of  the  common  fund."    Ibid.  Art.  2403. 

'*  The  husband  is  the  head  and  master  of  the  partnership  or 
community  of  gains;  he  administers  its  effects,  disposes  of  the 
revenues  which  they  produce,  and  may  alienate  them  by  an  onerous 
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title,  without  the  consent  and  permission  of  his  wife.  He  can  make 
no  conveyance  nUer  Hvas,  by  a  i^ratuitous  title  of  the  immovables  of 
the  community,  nor  of  the  whole,  or  of  a  quota  of  the  movables 
unless  it  be  for  the  establishment  of  the  children  of  the  marriag-e. 
But  if  it  should  be  proved  that  the  husband  has  sold  the  common 
property,  or  otherwise  disposed  of  the  same  by  fraud,  to  injure  his 
wife,  she  may  have  her  action  against  the  heirs  of  her  husband,  in 
support  of  her  claim  in  one  half  of  the  property  on  her  satisf  actor- 
fly  proving^  the  fraud."    Ibid.  Art.  2404. 

"At  the  time  of  dissolution  of  the  marriage,  all  the  effects 
which  both  husband  and  wife  reciprocally  possess,  are  presumed 
common  effects  or  g^ains,  unless  it  be  satisfactorily  proved  which  of 
such  effects  they  broug'ht  in  marriage,  or  which  have  been  g-iven 
them  separately,  or  which  they  have  respectively  inherited."  Ibid. 
Art.  2405. 

**  The  effects  which  compose  the  partnership  or  community  of 
gains,  are  divided  into  two  equal  portions  between  the  husband  and 
wife,  or  between  their  heirs,  at  the  dissolution  of  the  marriage,  and 
it  is  the  same  with  respect  to  the  profits  arising*  from  the  effects 
which  both  husband  and  wife  broug'ht  reciprocally  in  marriage  and 
which  have  been  administered  by  the  husband,  or  by  the  husband 
and  wife  conjointly,  althoug'h  what  has  been  thus  brou^fht  in  mar- 
riage, by  either  the  husband  or  the  wife,  be  more  considerable  than 
what  has  t>een  brought  by  the  other,  or  even  althoug'h  one  of  the 
two  did  not  bring  anything'  at  all."    Ibid.  Art.  2406. 

**  When  the  separate  property  of  either  the  husband  or  the  wife 
has  been  increased  or  improved  during*  the  marriag'e,  the  other 
spouse,  or  his  or  her  heirs,  shall  be  entitled  to  the  reward  of  one 
half  of  the  increase  or  ameliorations,  if  it  be  proved  that  the  increase 
or  ameliorations  be  the  result  of  the  common  labor,  expenses  or 
industry,  but  there  shall  be  no  reward  due,  if  it  be  proved  that  the 
increase  is  due  only  to  the  ordinary  cause  of  things,  to  the  rise  in 
the  value  of  property,  or  to  the  chances  of  trade."    Ibid.  Art.  2408. 

"  It  is  understood  that,  in  the  partition  of  the  effects  of  the 
partnership  or  community  of  gains,  both  husband  and  wife  are  to 
be  equally  liable  for  their  share  of  the  debts  contracted  during  the 
marriage,  and  not  acquitted  at  the  time  of  its  dissolution."  Ibid. 
Art.  2409. 

"  Both  the  wife  and  her  heirs  or  assigns  have  the  privilege  of 
being  able  to  exonerate  themselves  from  the  debts  contracted  during 
the  marriage,  by  renouncing  the  partnership  or  community  of 
gains."    Ibid.  Art.  2410. 

**  The  wife,  who  renounces,  loses  every  sort  of  right  to  the 
effects  of  the  partnership  or  community  of  gains."    Ibid.  Art.  2411. 

"  The  wife  who  has  taken  an  active  concern  in  the  effects  of 
the  community,  cannot  renounce  the  same.  But  acts  which  are 
simply  administrative  or  conservatory  do  not  come  under  the  denom- 
iaation  of  active  concern."     Ibid.  Art.  2412. 
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"  The  surviving  wife,  who  wishes  to  preserve  the  power  of 
renouncing'  the  community  of  gains,  must  make  an  inventory 
within  the  delays  and  with  the  formalities  prescribed  for  the  bene- 
ficiary heir."    Ibid.  Art.  2413. 

"  She  ought  also  to  make  her  renunciation  within  the  same 
delays  which  are  allowed  for  the  beneficiary  heir  to  explain  his 
intentions.  After  the  expiration  of  these  delays,  she  may  be,  in  the 
same  manner,  forced  to  make  her  decision,  and  judgment  may  be 
rendered  against  her  as  a  partner,  unless  she  renounces."  Id.  Art. 
2414. 

'*  The  renunciation  by  the  wife  must  be  made  before  a  notary 
or  a  parish  recorder,  and  two  witnesses."    Id.  Art.  2415. 

''  The  widow  who  has  concealed  or  made  away  with  any  of  the 
effects  of  the  partnership  or  community  of  gains  is  declared  to  be  a 
partner  in  community,  notwithstanding  her  renunciation.  It  is  the 
same  with  respect  to  her  heirs."    Id.  Art.  2418. 

'*  In  case  of  the  dissolution  of  the  marriage  by  the  death  of  the 
wife,  her  heirs  may  renounce  the  partnership  or  community  of 
gains  within  the  term  and  according  to  the  forms  which  the  law 
prescribes  to  the  surviving  wife."    Id.  Art.  2423. 

''The  creditors  of  the  wife  may  attach  the  renunciation,  which 
may  have  been  made  by  her  or  her  heirs  with  a  view  to  defraud  her 
creditors,  and  accept  the  community  of  gains  in  their  own  names." 
Id.  Art.  2421. 

'*  At  the  dissolution  for  any  cause  of  the  marriage  it  shall  be 
lawful  for  the  wife  to  accept  the  community  of  acquets  and  gains 
under  the  benefit  of  inventory  in  the  same  manner  and  with  the 
same  benefits  and  advantages  as  heirs  are  allowed  by  existing  laws 
to  accept  a  succession  under  the  benefit  of  inventory."  Act  4,  Acts 
1882,  p.  5. 

'*  Married  i)ersons  may  by  their  marriage  contract,  modify  the 
legal  community,  as  they  think  fit,  either  by  agreeing  that  the  por- 
tions shall  be  unequal,  or  by  specifying  the  property,  belonging  to 
either  of  them,  of  which  the  fruits  shall  not  enter  into  the  partner- 
ship."   Voorhies  Rev.  Civ.  Code,  Art.  2424. 

"  They  may  even  stipulate  that  there  shall  be  no  partnership 
between  them."    Id.  Art.  2392. 

"  The  wife  may  during  the  marriage,  i>etition  against  the  hus- 
band for  a  separation  of  property,  whenever  her  dowry  is  in 
danger,  owing  to  the  mismanagement  of  her  husband,  or  otherwise, 
or  when  the  disorder  of  his  affairs  induces  her  to  believe  that  his 
estate  may  not  be  sufficient  to  meet  her  rights  and  claims."  Id. 
Art.  2426. 

**  The  neglect  to  re-invest  the  dotal  effects  of  the  wife,  in  cases 
where  the  law  directs  such  re-investment,  is  also  sufficient  cause  for 
the  wife  to  demand  a  separation  of  property."    Id.  Art.  2426. 

"  She  must  petition  for  the  separation  of  property,  and  it  can 
only  be  ordered  by  a  court  of  justice,    after  hearing  all  parties.     It 
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can  in  no  case  be  referred  to  arbitration.  Every  voluntary  separa- 
tion of  property  is  null,  both  as  respects  third  persons  and  the  hus- 
band and  wife  between  themselves.'*    Id.  Art.  2427. 

**  The  separation  of  property,  although  'decreed  by  a  court  of 
justice,  is  null  if  it  has  not  been  executed  by  the  payment  of  the 
rights  and  claims  of  the  wife,  made  to  appear  by  an  authentic  act, 
as  far  as  the  estate  of  the  husband  can  meet  them,  or  at  least  by  a 
bona  fide  nonintemtpted  suit  to  obtain  payment."    Id.  Art.  2428. 

'*  The  judgment  which  pronounces  the  separation  of  property  is 
retroactive  as  far  back  as  the  day  on  which  the  petition  for  the 
same  was  filed."    Id.  Art.  2432. 

**  The  separation  of  property,  obtained  by  the  wife,  must  be 
published  three  times  in  the  public  newspapers,  at  farthest,  within 
three  months  after  the  judgment  which  ordered  the  same."  Id. 
Art.  2429. 

"  The  wife  who  has  obtained  the  separation  of  property,  may 
nevertheless,  accept  the  partnership  or  community  of  gains,  which 
has  existed  until  that  time,  if  it  be  her  interest  to  do  so  and  upon 
her  contributing,  in  case  of  acceptance,  to  pay  the  common  debts. 
She  retakes  also,  her  dowry  and  all  she  brought  in  marriage,  or 
which  she  acquired  separately  during  the  marriage  by  inheritance 
or  otherwise."    Id.  Art.  2430. 

**  The  separation  of  property  does  not  impart  to  the  wife  any  of 
the  rights  of  a  surviving  wife;  but  she  preserves  the  right  of  exer- 
cising them  in  case  of  the  death  of  the  husband."    Id.  Art.  2431. 

**  The  personal  creditors  of  the  wife  cannot, without  her  consent, 
petition  for  a  separation  of  property  between  her  and  her  husband." 
Id.  Art.  2433. 

*'  The  creditors  of  the  husband  may  object  to  the  separation  of 
property  decreed  and  even  executed,  with  a  view  to  defraud  them. 
They  may  even  become  parties  to  the  suit  for  a  separation  of  prop- 
erty and  be  heard  against  it."    Id.  Art.  2434. 

"  The  wife,  whether  separated  in  property  by  contract  or  judg- 
ment, of  not  separated,  cannot,  except  by  and  with  the  authoriza- 
tion of  the  husband,  and  in  default  of  the  husband,  with  that  of  the 
judge,  alienate  her  immovable  effects,  of  whatever  nature  they  may 
be,  except  in  cases  where  the  alienation  of  her  dotal  immovable  is 
permitted."    Id.  Art.  2397. 

"Where  the  paraphernal  property  is  administered  by  the  hus- 
band, or  by  him  and  the  wife  indifferently,  the  fruits  of  this  prop- 
erty, whether  natural,  civil,  or  the  result  of  labor,  belong  to  the 
conjugal  partnership,  if  there  exist  a  community  of  gains."  Id. 
Art.  2386. 

'*In  all  cases,  when  either  husband  pr  wife  shall  die,  leaving  no 
ascendants  or  descendants,  and  without  having  disxx>sed  by  last  will 
and  testament,  of  his  or  her  share  in  the  community  property,  such 
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share  shall  be  held  by  the  survivor  in  usufruct  during-  his  or  her 
natural  life."    Id.  Art.  916. 

*'  In  all  cases,  when  the  i>redeceased  husband  or  wife  shall  have 
left  issue  of  the  marriage  with  the  survivor,  and  shall  not  have  dis- 
posed by  last  will  and  testament,  of  his  or  her  share  in  the  community 
property,  the  survivor  shall  hold  a  usufruct,  during-  his  or  her  nat- 
ural life,  to  so  much  of  the  share  of  the  deceased  in  such  community 
property  as  may  be  inherited  by  such  issue.  This  usufruct  shall 
cease,  however,  whenever  the  survivor  shall  enter  into  a  second 
marriage."    Id.  Art.  916. 

"  From  the  day  on  which  the  action  of  separation  shall  be 
brought,  it  shall  not  be  lawful  for  the  husband  to  contract  any  debt 
on  account  of  the  community,  nor  to  dispose  of  the  immovables  be- 
longing to  the  same,  and  any  alienation  by  him  made  after  that 
time,  shall  be  null,  if  it  be  proved  that  such  alienation  was  made 
with  the  fraudulent  view  of  injuring  the  rights  of  the  wife."  Id. 
Art.  150. 

*'  A  separation  from  bed  and  board  carries  with  it  a  dissolution 
of  the  commtinity  and  separation  of  the  property."  Id.  Art.  123 
(166). 

Notes.  The  preeumption  is  that  property  purchased 
during  the  marriage,  whether  in  the  name  of  both  or  either 
spouse,  is  community  property.  Shaw  v.  Hilly  20  L.  An.  581 ; 
Siauffer  db  Co,  v.  Morgan^  89  L.  An.  688 ;  Bachino  v.  CostCy 
85  L.  An.  570;  McCaffrey  w.  Benson,  40  L.  An.  10;  Pope  v. 
Foster,  24  L.  An.  521 ;  Richardson  v.  Chevalley,  26  L.  An. 
552.  Property  purchased  by  the  husband  in  his  name  with 
his  wife's  separate  funds  belongs  to  the  community.  Lehlanc  v. 
Lehlanc,  20  L.  An.  206,  and  property  purchased  in  the  joint 
name  of  the  husband  and  wife  is  community  property  although 
paid  for  out  of  the  wife's  paraphernal  funds.  Talley  v.  H^ff- 
ner,  20  L.  An.  588.  Lands  purchased  partly  with  funds  of 
the  wife  and  partly  with  community  funds  belong  to  the  com- 
munity. Burns  v.  Thompson,  89  L.  An.  877.  The  produce 
of  the  industry  and  labor  of  a  wife,  not  separate  in  property, 
falls  into  the  community ;  all  business  conducted  by  her  labor 
and  industry  is  community  business.  Actions  for  damages  for 
injuries  to  such  business,  as  well  as  personal  actions  for  injur- 
ies to  the  reputation,  credit  and  feeling  of  the  wife,  must  be 
prosecuted  by  the  husband  as  the  head  of  the  community.  A 
judgment  in  favor  of  the  wife  alone  in  such  actions  must  be 
reversed.  Ford  v.  Brooks,  85  L.  An.  157.  Lands  acquired 
by  the  husband   during  the   community  with  his  own  funds 
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without  stating  in  the  act  of  purchase  that  it  is  made  for  his 
personal  benefit,  and  paid  out  of  his  personal  money  falls  into 
the  community.  He  remains  however  the  creditor  of  the  com- 
munity for  the  amount  so  invested.  Moore  v.  Stanccl^  86  L. 
An.  819 ;    Durham  v.   Williams^  82  L.  An.  162. 

Property  acquired  by  the  husband  during  the  marriage  is 
presumed  to  be  community  property ,  and  this  presumption  is 
not  rebutted  by  proof  that  the  property  was  purchased  with 
money  of  his  children  of  a  former  marriage,  though  this  fact  if 
established,  will  create  a  debt  against  the  property.  Murphy  v. 
yureyy  89  L.  An .785.  The  survivor  has  the  usufruct  of  the  por- 
tion of  the  deceased  member,  Forstall  v.  For  stalls  28  L.  An. 
197 ;  and  the  widow  is  entitled  to  the  use  of  the  community 
property  during  widowhood,  Boyle  v.  Sibley^  22  L.  An.  446 ; 
Sue.  of  Davis ^  22  L.  An.  497.  The  widow  may  accept  or 
renounce  the  community.  If  she  accept  she  binds  her  separate 
estate  for  half  the  community  debts  but  if  she  renounces  neither 
she  nor  her  estate  is  liable  for  such  debts.  Reihl  v.  Martin^ 
29  L.  An.  15;  also  page  719;  Paul  v.  Hoss^  28  L.  An. 
852;  Gee  v.  7"hompson,  41  L.  An.  848.  The  heirs  of  the 
deceased  member  also  have  the  privilege  of  accepting  or 
renouncing  the  community.  Stratton  v.  Rogers^  11  L.  An. 
880.  And  unless  the  surviving  wife  accepts  the  community 
expressly  or  tacitly,  she  stands  in  relation  to  its  debts  as  she 
does  toward  those  of  third  persons.  Stuffier  v.  Pucket^  80  L. 
An.  811.  As  to  rights  of  wife's  testamentary  executor,  see 
Hewes  v.  Baxter^  La.  An.  (16  So.  Rep.  196). 

In  this  state  the  community  is  not  a  partnership  but  the 
result  of  special  law.  Civ.  Code,  Art.  2807.  Sue,  of  B oyer  ^ 
86  L.  An.  506;  Baird  v.  L^mee,  28  L.  An.  424.  The  wife 
must  show  dehors  the  act  of  purchase  that  property  acquired 
by  her  during  community  was  her  separate  property.  Block 
T.  Melville^  22  L.  An.  148.  The  husband  is  the  head  and  the 
master  of  the  community.  Cotton  v.  Cotton^  84  L.  An.  858 ; 
Sue,  of  B oyer ^^Q  L.  An.  506.  Heirs  of  Gee  v.  TTiompson^  41 
L.  An.  848.  The  wife's  interest  in  the  community  is  residu- 
ary, and  she  can  have  no  proprietary  interest  in  any  of  the 
property  until  the  dissolution  of  the  community  and  the  pay- 
ment of  its  debts.  Tourne  v.  Tourne,  9  L.  An.  452 ;  Dur^ 
ham  V.   Williams^  82  L.  An,  162 ;  Sue.  of  Boyer^  86  L.  An. 
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506.  When  the  community  has  been  waived  in  the  marriage 
contract  the  law  does  not  presume  the  property  to  belong  to 
the  husband.  Williams  v.  Hardy ,  15  L.  An.  286.  When  the 
community  is  dissolved  by  the  death  of  the  wife  the  respective 
interests  of  the  surviving  husband  and  deceased  wife  attach 
at  the  moment  of  its  dissolution.  Tugivell  v.  Tugwcll^  82  L. 
An.  848.  Title  to  one  half  of  the  community  property  vests 
in  the  heirs  of  the  deceased  at  the  moment  of  death  subject  to 
community  debts,  and  the  survivor  and  such  heirs  hold  the 
property  in  common  subject  to  the  survivor's  usufruct  therein. 
The  heirs  are  not  bound  io  wait  a  liquidation  of  the  community 
before  bringing  an  action  to  recover  their  portion.  Glasscock 
V.  Clark,  83  L.  An.  584 ;  Tugwell  v,  Tugwcll,  Supra ;  Mur- 
pky\.  Jurey,  89  L.  An.  785;  Dickson  \,  Dickson,  86  L.  An. 
458 ;  Walker  v.  Kimhrough,  28  L.  An.  688 ;  Sue,  of  Dumes- 
tre^  42  L.  An.  411.  After  the  death  of  the  wife  the  husband 
has  no  power  to  convey  title  to  a  greater  part  of  the  commu- 
nity property  than  his  undivided  part  thereof.  Tugwell  v. 
Tugwell,  Supra ;  Glasscock  v.  Clark,  Supra ;  Meyers  v. 
Brigham,  84  L.  An.  1026.  The  heirs  of  the  deceased  mem- 
ber can  mortgage  their  undivided  interests  in  the  community 
real  estate.  Dickson  v.  Dickson,  Supra.  Emblements  and 
growing  crops  on  the  separate  lands  of  the  husband  and  wife 
at  the  dissolution  of  the  community  are  equally  divided.  Civ. 
Code,  Art.  2407.  A  sale  of  community  property  taken  under 
judgment  against  the  surviving  wife  may  as  to  his  interest  be 
enjoined  by  the  heir  of  the  husband.  Bartoli  v.  Huguenard 
89  L.  An.  411. 

Until  the  community  has  been  settled  the  heirs  of  the  wfe 
can  claim  nothing  out  of  acquets  and  gains  where  they  have 
not  been  put  in  possession  by  the  court.  Phelan  v.  Ax,  25  L. 
An.  879 ;  Daniels  v.  Ivy,  26  L.  An.  689.  The  representative 
of  the  succession  may  sell  community  property  to  pay  com- 
munity debts.  Sue,  of  Merrick,  85  L.  An.  296;  Davidson  v. 
Davidson,  28  L.  An.  270.  The  administration  of  the  estate  of 
the  husband  involves  that  of  the  community.  Durham  v.. 
Williams,  82  L.  An.  162.  The  husband  or  wife  of  an 
absentee  may  continue  the  community  with  all  its  benefits  or 
at  his  or  hei;  election  may  have  it  dissolved.  Civ.  Code, 
Art.  64. 
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A  separation  from  bed  and  board  carries  with  it  a  dissolu- 
tion of  the  community  and  a  separation  of  the  property.  Civ. 
Code,  Art.  128-155.  The  community  will  be  dissolved  by  the 
judgment  which  dissolves  the  marriage,  and  its  liquidation 
must  be  effected  as  is  done  when  dissolved  by  the  death  of  one 
of  the  parties.  McCaffery  v.  Benson^  40  L.  An.  10.  And 
there  must  be  a  lawful  marriage  to  create  a  community.  If 
the  marriage  for  any  reason  is  null  and  void  no  commun- 
ity ever  existed.  Dejan  v.  Schaeffcr^  40  L.  An.  487 ;  Sum^ 
merlin  v.  Livingston^  15  L.  An.  519.  A  divorced  wife  who 
takes  no  steps  to  accept  the  community  within  the  legal  delays  is 
presumed  to  have  renounced.  Decuir  v.  LcJeunCy  15  L.  An.  569. 
While  the  code  does  not  expressly  declare  that  a  dissolution  of 
the  community  should  result  from  a  judgment  of  separation  of 
property  between  the  husband  and  wife,  yet  such  is  its  legiti- 
mate effect,  as  one  of  the  objects  of  a  separation  of  property  is 
to  put  an  end  to  the  community.  Holmes  v.  Barhin^  15  L.  An. 
553;  Peck  v.  Gillis^  28  L.  An.  590.  Where  property  pur- 
chased during  the  existence  of  the  community  is  paid  for  and 
the  title  perfected  by  the  survivor  after  the  dissolution  of  the 
community,  the  property  belongs  to  the  community  and  the 
purchase  price  is  a  community  debt.  Moniotte  v.  Lieux^  41 
L.  An.  528.  The  surviving  spouse  may  dispose  of  his  or  her 
part  of  community  subject  to  community  debts ;  and  the  per- 
sonal creditor  of  either  can  subject  it  to  sale  for  the  payment 
of  his  debt,  subject  to  the  debts  of  the  community.  Webre  v. 
Lorioy  42  L.  An.  178. 

The  death  of  either  spouse  terminates  the  community  and 
the  succession  is  seized  of  an  undivided  one  half  of  the  com- 
munity property  absolutely.  Wchre  v.  Lorio,  Supra.  At 
the  death  of  the  wife  the  husband  becomes  the  absolute  owner 
of  one-half  the  community  property,  and  usufructuary  for  life 
in  the  remainder.  Sue.  of  Planchett^  29  L.  An.  520.  The 
community  property  after  the  death  of  the  wife  stands  in  the 
husband's  name  and  he  is  personally  liable  for  the  debts. 
Williams  v.  Fuller ^  27  L.  An.  684;  Landreaux  v.  Louque^ 
48  L.  An.  284.  But  he  cannot  alienate  the  wife's  share  of 
such  property ;  it  belongs  in  full  ownership  to  her  heirs. 
Bennett  v.  Puller^  29  L.  An.  665.  Property  purchased  by 
the  husband  in  his  own  name  after  the  dissolution  of  the  com- 


§  82,  88  COMMUNITY    REAL    ESTATE.  122 

munity  by  the  death  of  the  wife  does  not  fall  into  the  com- 
munity. Golding  V.  Golding^  48  L.  An.  555.  Community 
property  sold  under  execution  against  the  husband  for  com- 
munity debts  after  dissolution  of  the  marriage  cannot  be  recov- 
ered by  the  heirs.  Richer  v.  Pear  son  ^  26  L.  An.  891 ;  Phclan 
V.  Ax,  25  L.  An.  880 ;  Randolph  v.  Chapman^  21  L.  An.  486. 

A  wife  may  petition  for  a  separation  of  property  when 
her  dowry  is  in  danger  from  her  husband's  mismanagement. 
Caulk  V.  Picou,  28  L.  An.  278.  And  although  6he  has 
brought  no  dowry,  if  it  is  necessary  to  preserve  her  own  earn- 
ings for  her  family.  Wchh  v.  Bell,  24  L.  An.  75.  A  judg- 
ment of  separation  of  property  is  not  rendered  null  and  void 
for  want  of  publication.  Raiford  v.  TTiorn^  15  L.  An.  81. 
Creditors  cannot  require  the  separation  of  property  between 
husband  and  wife.  Cosgrove  v.  Creditors,  4:1  L.  An.  274. 
After  dissolution  of  the  community  whether  by  judgment  or 
by  death  of  the  husband,  the  wife  may  accept  the  com- 
munity, or  renounce  the  same  before  final  judgment  against 
her  as  a  partner  in  community.  Ludeling  v.  Fulton,  29  L.  An. 
719;  Ludeling  V.  Fulton,  28  L.  An.  850;  Cockhurn  v.  Wilson^ 
20  L.  An.  89.  Her  renunciation  is  of  no  effect  if  she  has  con- 
cealed or  disposed  of  community  property  after  the  dissolu- 
tion of  the  community.  Ludeling y,  Fulton,  28  L.  An.  850. 
Unless  she  accepts  the  community  neither  she  nor  her  heirs- 
are  liable  for  community  debts  but  in  case  of  her  acceptance 
she  is  liable  only  for  such  debts.  Richl  v.  Martin,  29  L.  An. 
16 ;  Paul  V.  Hoss^  28  L.  An.  852 ;  Heirs  of  Gee  v.  Thompson^ 
41  L.  An.  848. 

Authorizing  the  wife  to  accept  with  benefit  of  inventory 
(Act.  4, 1882)  detracts  in  no  manner  from  the  reason  and 
policy  of  the  law  which  requires  her  to  exercise  the  right 
within  a  brief  delay  under  penalty  of  forfeiture  (Civ.  Code, 
Art.  2420)  and  there  is  no  conflict  between  this  act  of  1882 
and  this  article  of  the  Code.  The  statute  does  not  repeal  the 
Article.      Weller  v.    Von  Hoven,  42  L.  An.  600. 

Sec.  83.  Montana.—  '*  Upon  the  death  of  the  wife  the  entire 
community  property  without  adminstration,  belongs  to  the  surviv- 
ing husband,  except  such  portion  thereof  as  may  have  been  set 
apart  to  her  by  judicial  decree  for  her  support  and  maintenance, 
which  portion  is  subject  to  her  testamentary  disxx>sition ;  and  in  the 
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absence  of  snch  disposition  goes  to  her  descendants  or  heirs  excln- 
sive  of  the  husband."    Comp.  Statutes  1888,  g  550. 

"  Upon  the  death  of  the  husband  one  half  of  the  community 
property  goes  to  the  surviving  wife,  and  the  other  half  is  subject  to 
the  testamentary  disposition  of  the  husband ;  and  in  the  absence  of 
snch  disposition  goes  to  his  descendants  equally,  if  such  descend- 
ants are  in  the  same  degree  of  kindred  to  the  decedent,  otherwise 
according  to  the  right  of  representation ;  and  in  the  absence  of  both 
such  disposition  and  such  descendants,  is  subject  to  distribution  in 
the  same  manner  as  separate  property  of  the  husband.  In  case  of 
the  dissolution  of  the  community  by  the  death  of  the  husband  the 
entire  community  property  is  equally  subject  to  his  debts,  the 
family  allowance,  and  the  charges  and  expenses  of  adminis- 
tration."   Id.  §  557. 

Notes.  These  two  sections  are  all  the  statute  law  upon 
the  subject  of  community  property  in  Montana.  They  are 
taken  from  the  California  Code,  and  seem  to  have  been 
adopted  by  mistake,  although  this  point  has  never  been  so 
held  by  the  courts  of  Montana.  In  this  connection  though,  the 
supreme  court  of  that  state  say,  in  the  case  of  Chadtvick  v. 
Tatem,  9  Mont.  870  (28  Pac.  Rep.  729),  **This  species, 
of  property  of  right  called  community  property  is  certainly 
not  indigenous  to  Montana,  and  as  an  exotic,  it  has  not  been 
transplanted  with  sufficient  root  to  develop  a  form  having 
definite  attributes  or  symmetrical  proportions."  But  the  court 
in  this  case  refuses  to  decide  whether  the  rule  of  ^community 
property  prevails  as  a  rule  of  law  in  this  state  or  not. 

Sec.  84.  Nevada.—"  All  property  acquired  after  marriage 
by  either  husband  or  wife  or  both  is  community  property — except 
that  which  is  acquired  by  either,  by  gift,  bequest,  devise,  or  descent 
and  with  the  rents  issues  and  profits  thereof.  *'  Gen.  Stat.  g§  499, 500. 

"  And  also  except  the  earnings  and  accumulations  of  the  wife 
and  her  minor  children  while  living  separated  and  apart  from  her 
husband;  and  such  earnings  while  living  with  him  with  the  issues 
and  profits  thereof  as  he  has  permitted  her  to  appropriate  to  her 
own  use  These  remain  her  separate  estate  and  do  not  belong  to 
the  community."    Ibid.  §§  612,  513. 

*'  The  husband  has  the  entire  management  and  control  of  the 
community  property,  with  the  like  absolute  powers  of  disposition 
thereof,  except  as  hereinafter  provided,  as  of  his  separate  estate.'^ 
Ibid.  §  504. 

**  Upon  the  death  of  the  wife  the  entire  community  property 
without  administration  belongs  to  the  surviving ,  husband,  except 
that  in  the  case  the  husband  shall  have  abandoned  his  wife  and 
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lived  separate  and  apart  from  her  without  such  cause  as  would  have 
entitled  him  to  a  divorce,  the  half  of  the  community  property,  sub- 
ject to  the  payment  of  its  equal  share  of  the  debts  chargeable  to  the 
estate  owned  in  community  by  the  husband  and  wife,  is  at  her  tes- 
tamentary disposition  in  the  same  manner  as  her  separate  property, 
and  in  the  absence  of  such  disposition  goes  to  her  descendants 
equally,  if  such  descendants  are  in  the  same  degree  of  kindred  to 
the  decedent,  otherwise  according  to  the  right  of  representation; 
and  in  the  absence  of  both  such  disposition  and  such  descendants, 
goes  to  her  other  heirs  at  law  exclusive  of  her  husband."  Ibid. 
§508. 

'*  Upon  the  death  of  the  husband  one  half  of  the  community 
property  goes  to  the  surviving  wife,  and  the  other  half  is  subject  to 
the  testamentary  disposition  of  the  husband,  and  in  the  absence  of 
such  disposition  goes  to  his  surviving  children  equally,  and  in  the 
absence  of  both  such  disposition  and  surviving  children,  the  entire 
community  property  belongs,  without  administration,  to  the  surviv- 
ing wife,  except  as  hereinafter  provided,  subject,  however,  to  all  the 
debts  contracted  by  the  husband  during  his  life  time  that  were  not 
barred  by  the  statute  of  limitations  at  the  time  of  his  death.  In 
case  of  the  dissolution  of  the  community  by  the  death  of  the  hus- 
band the  entire  community  property  is  equally  subiect  to  his  debts, 
the  family  allowance,  the  expenses  and  charges  of  administration; 
provided,  however,  that  if  in  the  absence  of  said  testamentary  dis- 
position the  surviving  wife  and  children,  and  in  the  absence  of  such 
children,  the  wife  shall  pay  or  cause  to  be  paid  all  indebtedness 
legally  due  from  said  estate,  or  secure  the  payment  of  the  same  to 
the  satisfaction  of  the  creditors  of  said  estate,  then  and  in  such 
case  the  said  community  property  shall  not  be  subject  to  adminis- 
tration."   Ibid.  §  609. 

**  In  case  of  the  dissolution  of  the  marriage  by  decree  of  any 
court  of  competent  jurisdiction,  the  community  property  must  be 
legally  divided  between  the  parties,  and  the  court  granting  the 
decree  must  make  such  order  for  the  division  of  the  community 
property,  or  the  sale  and  equal  distribution  of  the  proceeds  thereof, 
as  the  nature  of  the  case  may  require;  provided,  that  when  the 
decree  of  divorce  is  rendered  on  the  ground  of  adultery  or  extreme 
cruelty,  the  party  found  guilty  thereof  is  only  entitled  to  such  por- 
tion of  the  community  property  as  the  court  granting  the  decree 
may  in  its  discretion  from  the  facts  in  the  case  deem  just  and  allow; 
and  such  allowance  shall  be  subject  to  revision  on  appeal  in  all 
respects,  including  the  exercise  of  discretion  by  the  court  below." 
Ibid.  §  510. 

Notes.  Prior  to  1865,  the  property  rights  of  husband  and 
wife  in  Nevada  w^ere  governed  by  the  common  law.  Lake  v. 
Bender,  18  Nev.  862,  882  (4  Pac.  Rep.  711 ;  7  Pac.  Rep.  74). 
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All  property  acquired  during  coverture  is  presumed  to  be  com- 
munity property,  and  the  burden  of  proof  is  on  the  person 
alleging  the  contrary.  Lake  v.  Bendery  18  Nev.  862  (4  Pac. 
Rep.  711;  7  Id.  74).  Toungvjorth  v.  Jewel,  15  Nev.  45. 
If  such  property  is  acquired  after  marriage  by  the  husband's 
efforts  alone,  but  not  by  gift,  devise  or  descent,  or  by  the 
exchange  of  his  separate  property,  or  the  rents  issues  and 
profits  of  such  property,  it  belongs  to  the  community.  Lake 
v.  Lake,  17  Nev.  280  (4  Pac.  Rep.  711).  If  the  widow  pays 
all  the  indebtedness  legally  due  from  the  community  estate  the 
property  is  not  subject  to  administration ;  nor  is  there  any 
legal  presumption  that  debts  exist.  Wright  v.  Smithy  19  Nev. 
148(7Pac.  Rep.  865). 

Sec.  85.  New  Mexico.—"  All  interest  in  an  J  real  estate 
either  granted  or  bequeated  to  two  or  more  persons  other  than  to 
executors  or  trustees  shall  be  held  in  common  unless  it  be  clearly 
expressed  in  said  grant  or  bequest  that  it  shall  be  held  by  both  par- 
tics."    Comp.  I^aws  (1884),  §  2764. 

**  When  either  husband  or  wife  dies  without  leg'itimate  children 
the  one  surviving  shall  be  heir  to  all  the  acquired  property  of  the 
marriage  commtinity."    Id.  §  1432. 

Notes.  While  the  community  system  of  holding  property 
was  undoubtedly  inherited  by  New  Mexico  as  one  of  the  rules- 
of  property  established  during  its  ownership  by  Mexico  and 
as  a  result  of  Spanish  inRuence  upon  the  laws  of  the  territory  ^ 
but  little  reference  is  had  to  it  in  the  statutes  of  the  territory. 
In  fact  it  would  seem  from  §§  1087,  1088  of  the  Compiled 
Laws  (2  Ballards'  Annual,  §  410),  that  a  married  woman's 
rights  in  property  are  so  enlarged  as  to  make  their  existence 
incompatible  with  the  existence  of  the  community  system  of 
ownership. 

Sec.  86.  Texas. — **  All  property  acquired  by  either  husband 
or  wife  during  the  marriage,  except  that  which  is  acquired  by  gift, 
devise  or  descent,  shall  be  deemed  the  common  property  of  the  hus- 
band and.  wife,  and  during  coverture  may  be  disposed  of  by  the  hus- 
band only."    Sayles  Civil  Statutes,  Art.  2852. 

'*  All  the  effects  which  the  husband  and  wife  possess  at  the 
time  the  marriage  may  be  dissolved,  shall  be  regarded  as  common 
effects  or  gains  unless  the  contrary  be  satisfactorily  proved."  Ibid. 
Art.  2853. 

'*  The  community  property  of  the  husband  and  wife  shall  be 
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liable  for  tbeir  debts  contracted  during-  marriage  except  in  such 
cases  as  are  especially  excepted  by  law."    Ibid.  Art.  2857. 

"The  court  pronouncing  a  decree  of  divorce  from  the  bonds  of 
matrimony  shall  also  decree  and  order  a  division  of  the  estate  of 
the  parties  in  such  a  way  as  to  the  court  shall  seem  just  and  right, 
haying  due  regard  to  the  rights  of  each  party  and  their  children  if 
any.  But  nothing  herein  contained  shall  be  construed  to  compel 
either  party  to  divest  him  or  herself  of  the  title  to  real  estate." 
Ibid.  Art.  2864. 

"  Upon  the  dissolution  of  the  marriage  relation  by  death,  all 
property  belonging  to  the  community  estate  of  the  husband  and  wife 
shall  go  to  the  survivor,  if  there  be  no  child  or  children  of  the 
-deceased  or  their  descendants;  but  if  there  be  a  child  or  children  of 
the  deceased,  or  descendants  of  such  child  or  children,  then  the  sur- 
vivor shall  be  entitled  to  one-half  of  said  property,  and  the  other 
half  shall  pass  to  such  child  or  children  or  their  descendants.  But 
such  descendants  shall  inherit  only  such  portion  of  said  property  as 
the  parent  through  whom  they  inherit  would  be  entitled  to  if  alive." 
Ibid.  Art.  1653. 

''  In  every  case  the  community  estate  passes  charged  with  the 
debts  against  it."    Ibid.  Art.  1654. 

**  The  community  property  of  the  husband  and  wife,  except 
such  as  is  exempt  from  forced  sale,  shall  be  liable  for  all  the  debts 
contracted  during  marriage.  And  in  the  settlement  of  such  com- 
munity estates  it  shall  be  the  duty  of  the  survivor,  executor  or  ad- 
ministrator to  keep  a  separate  and  distinct  account  of  all  the  com- 
munity debts  allowed  or  paid  in  the  settlement  of  such  estates." 
Ibid.  Art.  2164. 

"  Where  the  husband  or  wife  dies  intestate,  or  becomes  insane, 
having  no  child  or  children,  and  no  separate  x>roperty,  the  common 
property  passes  to  the  survivor,  charged  with  the  debts  of  the  com- 
munity, and  no  administration  thereon  or  guardianship  of  the 
estate  of  the  insane  wife  or  husband  shall  be  necessary."  Sayles' 
Supp.  Civil  Statutes,  Art.  2165. 

"  When  the  wife  dies  or  becomes  insane,  leaving  a  surviving 
husband  and  child  or  children,  the  husband  shall  have  the  exclusive 
management,  control  and  disposition  of  the  community  property  in 
the  same  manner  as  during  her  lifetime,  or  sanity,  and  it  shall  not 
be  necessary  that  the  insane  wife  shall  join  in  conveyances  of  such 
property,  or  her  privy  examination  and  acknowledgment  be  taken 
to  such  conveyances."    Ibid.  Art.  2166. 

"The  wife  may  retain  the  exclusive  management,  control  and 
disposition  of  the  community  property  of  herself  and  deceased  or 
insane  husband,  in  the  same  manner  and  subject  to  the  same  rights, 
rules,  and  regulations  as  provided  in  case  of  the  husband,  and  until 
she  shall,  in  the  event  of  the  death  of  the  husband,  marry  again." 
Ibid.  Art.  2181. 
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"  Upon  the  marriage  of  the  surviviiig-  wife  she  shall  cease  to 
have  such  control  and  manag'ement  of  said  estate  or  the  right  to 
dispose  of  the  same,  and  said  estate  shall  be  subject  to  administra- 
tion as  in  other  cases  of  deceased  persons'  estates.**  Sayles*  Civil 
Statutes,  Art.  2182. 

'*  Whenever  such  insane  husband  or  wife  shall  have  recovered 
sanity,  then  all  actions  hereunder  shall  cease,  and  a  report  shall  be 
made  under  oath  of  all  transactions  had  and  done  under  said  pro- 
ceedings.*'   Sayles'  Supp.  Civ.  Stat..  Art.  2183a. 

"The  husband  shall  within  four  years  after  the  death  of  the 
wife,  or  her  being  declared  insane,  as  provided  by  law,  when  there 
is  a  child  or  children,  file  a  written  application  in  the  county  court 
of  the  proper  county  stating,  1,  The  death  of  his  wife  or  that  she  has 
been  declared  insane  by  a  court  of  competent  jurisdiction,  and  the 
time  and  place  of  her  death  or  of  such  declaration;  2,  That  she  left 
a  child  or  children,  and,  3,  That  there  is  a  community  estate  between 
the  deceased  or  insane  wife  and  himself.  4,  Such  facts  as  show 
the  jurisdiction  of  the  court  over  the  estate.  5,  Asking  for  the  ap- 
pointment of  Appraisers  to  appraise  such  estate.**  Sayles'  Supp. 
Civ.  Stat.,  Art.  2167.  For  articles  2168.  2169,  2170,  2171,  2172,  2173, 
2174, 2183,  See  Note. 

Notes.  Property  acquired  during  marriage  by  onerous 
title  is  presumed  to  be  community  property  whether  the  con- 
veyance be  to  the  husband  or  wife  or  to  both.  Lott  v.  Keacky 
5  Tex.  894;  Chapman  v.  Allen,  15  Tex.  278;  Cooke  v.  Bre- 
mond,  27  Tex.  457 ;  Johnson  v.  Harrison ,  48  Tex.  257 ;  Cox 
V.  Miller,  54  Tex.  16,  The  burden  of  proving  property  so 
acquired  to  be  separate  property  is  on  the  person  alleging  it. 
Epperson  v.  Jones,  65  Tex,  425 ;  Smith  v.  Bailey,  66  Tex. 
558  (1  S.  W.  Rep,  627);  Sinshcimery.  ICahn,Q  Tex.  Civ. 
Ap.  143  (24  S.  W.  Rep.  583)  ;  Swini  v.  League,  6  Tex.  Civ. 
Ap.  809  (25  S.  W.  Rep.  807).  It  may  be  shown  that  the 
property  was  paid  for  by  separate  means  of  one  of  the  spouses. 
Rose  V.  Houston,  11  Tex.  826;  Philipowskiy.  Spencer,  QQ  Tex. 
604.  Crops  grown  upon  the  wife's  land  become  community 
property.  Connor  v.  Hawkins,  66  Tex.  639  (2  S.  W.  Rep, 
520)  ;  Cleveland  v.  Cole,  65  Tex.  402 ;  Seligson  v.  Staples, 
1  App.  C.  C,  §  1071.  All  property  purchased  by  the  wife 
during  marriage ;  and  all  prqfits  derived  from  the  investment 
of  her  separate  estate,  is  community  property.  Smith  v.  Bailey, 
66  Tex.  558  (1  S.  W.  Rep.  627)  ;  Heidcnheimer  \ .  McKeen, 
68  Tex.  229 ;  Eppei^son  v.  Jones,  65  Tex.  425 ;  Ratto  v. 
Holland,  2  App.  C.  C.  469.     Interest  on  a  note  belonging  to 
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the  wife  becomes  community  property.  Braden  v.  Gose^  57 
Tex.  87,  likewise  damages  recovered  for  a  tort  inflicted  on 
the  wife.  JBzcll  v.  Dodson^  60  Tex.  881 ;  Gallagher  v. 
Bowie,  66  Tex.  265. 

A  husband  may  not  convey  or  give  his  interest  in  com- 
munity property  to  his  wife,  so  as  to  exempt  it  from  commun- 
ity debts.  Green  v.  Ferguson^  62  Tex.  525.  The  community- 
property  is  liable  for  the  debts  of  the  wife  contracted  before 
marriage.  Taylor  v.  Murphy^  50  Tex.  291 ;  I^ee  v.  Henderson y 
75  Tex.  190  (12  S.  W.  Rep.  981).  The  wife  may  contract 
debts  for  necessaries  furnished  herself  and  children,  and  she 
and  her  husband  shall  be  jointly  sued  upon  such  debts  and 
upon  judgment  had  execution  may  be  levied  on  the  community 
property.  Sayles'  Stat.,  Art.  2854,  1205,  2855;  Grant  v. 
Whittlscy,  42  Tex.  820.  The  management  and  control  of  the 
common  property  belongs  to  the  husband,  but  where  he  has 
deserted  his  wife,  or  has  become  insane,  she  is  authorized  to 
manage  such  property.  Walker  v.  Stringfellow,  80  Tex.  570 ; 
Black  V.  Black,  62  Tex.  296 ;  Slator  v.  Neal,  64  Tex.  222. 
Sayles'  Sup.  1898,  Art.  2181.  On  the  death  of  either  spouse 
without  children  or  their  descendants  the  survivor  will  take  the 
w^hole  community  estate  without  administration  or  inventory; 
Wall  V.  Clark,  19  Tex.  821.  Where  there  are  no  children  or 
their  descendants,  the  decedent's  interest  in  such  estate  vests 
in  the  heirs  subject  to  the  debts.  Chubb  v.  yohnson,  11  Tex. 
469 ;  Wilson  v.  Helms,  59  Tex.  680.  The  surviving  wife  may 
without  administration  sell  the  community  property  for  the 
payment  of  the  debts  of  the  community,  yones  v.  yones, 
15  Tex.  148 ;  yohnson  v.  Harrison,  48  Tex.  257 ;  Sanger  v. 
Moody,  60  Tex.  96.  The  right  of  a  surviving  widow  to  act  as 
the  representative  of  the  community  ceases  on  her  remarriage. 
Llano  Imprv,  Co.  v.  Cross,  5  Tex.  Civ.  App.  172  (24  S.  W. 
Rep.  77).  The  community  homestead  may  be  sold  by  a 
surviving  husband  to  pay  the  community  debts.  Ash  v. 
Tungsi,  65  Tex.  681  ;  Watts  v.  Afiller,  76  Tex.  18  (18  S.  W. 
Rep.  16).  The  surviving  husbojid  is  personally  liable  for  the 
community  debts,  whether  the  community  property  in  his 
hands  is  sufficient  for  their  payment  or  not.  Leathenvood  v. 
Arnold,  66  Tex.  414  (1  S.  W.  Rep.  178). 

After  the  filing  of  the  application  provided  for  in  Article 
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2167,  the  court  shall  then  appoint  appraisers  (Art.  2168),  who 
shall  make  out  a  complete  inventory  and  appraisement  of  such 
community  property  and  return  the  same  within  twenty  days 
from  date  of  their  appointment ;  and  the  husband  shall  attach 
thereto  a  list  of  all  community  debts  (Art.  2169).  Upon  the 
return  of  such  inventory  and  list  of  claims  the  husband  shall 
give  bond  equal  to  the  value  of  such  community  estate  as 
shown  by  such  appraisement  (Art.  2170).  The  court  shall 
then  make  an  order  approving  such  appraisement  and  bond  and 
authorize  such  survivor  to  control,  manage  and  dispose  of  such 
community  property  (Art.  2171) .  The  survivor  shall  then  with- 
out further  action  by  the  court  have  the  right  to  control,  manage 
and  dispose  of  such  community  estate,  real  and  personal,  in  such 
manner  as  may  seem  best  for  the  interest  of  the  estate  ;  may  sue 
and  be  sued  in  regard  to  same  (Art.  2172).  The  survivor  shall 
keep  a  full  account  and  statement  of  all  community  debts  and 
expenses  paid  by  him  and  the  disposition  made  of  such  com- 
munity property,  and  upon  final  partition  of  the  estate  shall 
account  to  the  legal  heirs  of  the  deceased  for  their  interests  in 
such  estate,  and  its  increase  and  profits  after  deducting  com- 
munity debts,  losses  and  expenses  (Art.  2178).  It  is  his  duty 
to  pay  all  the  community  debts  as  soon  as  practicable  (Art. 
2174).  After  the  lapse  of  twelve  months  from  the  time  such 
survivor  has  filed  his  said  bond,  the  person  entitled  to  the  snare 
of  the  deceased  in  such  community  estate  may  have  partition 
and  distribution  thereof  (Art.  2188)  ;  Huffman  v.  Schmidt^ 
65  Tex.  588.  The  right  of  the  survivor  to  the  absolute  man- 
agement of  the  community  property  is  acquired  only  by  the 
filing  of  the  statutory  bond  as  acquired  in  (Art.  2170).  Brown 
V.  Seaman^  65  Tex.  628.  If  such  survivor  fails  to  qualify,  the 
heirs  of  such  decedent  are  vested  with  the  legal  title  of  such 
decedent  and  may  immediately  bring  suit  for  partition.  Akin 
V-  Jefferson^  65  Tex.  187.  The  survivor  has  the  right  to  sell 
community  property  to  pay  community  debts.  Sanger  v. 
Moody y  60  Tex.  96.  But  a  sale  of  such  property  before  the  sur- 
vivor has  qualified  as  required  by  the  statute  is  invalid  and  is 
not  made  valid  by  his  subsequent  qualification.  Griffin  v. 
Ford,  60  Tex.  501 ;  Ford  v.  Cowan,  64  Tex.  129.  The  sur- 
vivor  becomes  tenant  in  common  in  the  community  property 
with  the  heirs  of  the  decedent,  but  is  not  responsible  to  them 
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for  the  U8e  of  such  property  so  long  as  he  does  nothing  to  bar 
them  from  such  use.  And  such  heirs  are  entitled  to  the  ances- 
tor's share  of  such  community  property  as  it  existed  at  the  time 
the  descent  was  cast  unless  it  has  been  sold  for  community 
debts.  Akin  v.  Jefferson^  65  Tex.  137 ;  Ashe  v.  Tungst^  65 
Tex.  685;  Lcatherwood  v.  Arnold,  66  Tex.  414  (1  S.  W.  Rep. 
178)  ;  Davis  V.  McCartney,  64  Tex.  584.  When  land  comes 
through  one  purporting  to  be  a  widow  acting  under  the  stat- 
ute, proof  of  marriage  at  the  time  the  land  was  acquired  is  a 
necessary  link  in  the  chain  of  title.  Roche  v.  Lovell^  74 
Tex.  191. 

A  husband  cannot  dispose  of  the  wife's  interest  in  the 
community  property  by  will,  but  if  he  assumes  to  do  so  and 
the  wife  elects  to  take  under  the  will  she  will  be  estopped  to 
claim  any  interest  in  the  community  property.  Moss  v. 
Hclsley,  60  Tex.  426 ;  Conn  v.  Davis,  88  Tex.  208 ;  Rogers  v. 
Trcvatham,  67  Tex.  406  (8  S.  W.  Rep.  569).  A  disposition 
of  the  husband's  estate  by  will  in  general  terms  does  not  pass 
community  property.  Parker  v.  Parker,  10  Tex.  88.  Dur- 
ing thp  pendency  of  proceedings  for  divorce  the  husband  may 
be  restrained  from  disposing  of  the  property.  Art.  2868. 
Upon  the  granting  of  a  divorce  the  court  shall  make  such 
division  of  the  community  property  as  may  seem  equitable  and 
best.  Trimble  v.  Trimble,  15  Tex,  18 ;  Simons  v.  Simons,  28 
Tex.  844.  But  it  is  error  to  divest  either  party  of  all  title  in 
community  property.  Craig  v.  Craig^  81  Tex.  208.  But 
when  the  circumstances  require  it  such  property  may  be  placed 
in  the  hands  of  a  trustee.  Rice  v.  Rice^  21  Tex.  58.  If  par- 
tition is  not  made  in  the  divorce  decree  the  wife  may  after- 
ward bring  suit  to  recover  her  interest.  Whetstone  v.  Coffey^ 
48  Tex.  269 ;    Wimberly  v.  Pabst,  55  Tex.  587. 

Property  conveyed  to  the  wife  pending  the  marriage  is 
presumed  to  be  community  property.  Stanley  v.  Epperson, 
45  Tex.  645.  If  after  the  death  of  the  wife  the  husband  buy 
land  with  money  belonging  to  the  community,  such  land 
becomes  community  property.  McAllister  v.  Farley,  89  Tex. 
552.  But  after  her  death  the  husband  cannot  convey  by  any 
color  of  title  the  wife's  interest  in  community  real  estate. 
Veramendi  v.  Hutchins^  48  Tex.  531.  The  survivor  is  not 
required  to  exhaust  the  personalty  before  selling  community 
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real  estate  to  pay  community  debts.  Wenar  v.  Stenzal,  48 
Tex.  484.  The  husband  may  during  the  life  of  the  wife  seU 
and  convey,  or  encumber  community  property,  except  the 
homestead,  without  her  consent.  Brewer  v.  Wall^  28  Tex. 
685;  Mabry  v.  Harrison,  44  Tex.  287.  But  the  wife's  deed 
to  such  property  without  the  concurrence  of  her  husband  is 
worthless.  Toung  v.  Van  Bent huy sen,  80  Tex.  762.  Other- 
wise if  he  consent.  Thomas  v.  Chance,  11  Tex,  684.  A  deed 
during  coverture  to  a  married  woman  is  presumed  to  be  com- 
munity property  and  imposes  no  duty  of  inquiry  upon  a  pur- 
chaser from  the  husband.  French  v.  Sir  umber g,  52  Tex.  92  ; 
Cooke  V.  Bremond,  27  Tex.  457 ;  Kirk  v.  Navigation  Co, ,  49 
Tex.  215 ;  Wallace  d  Co.  v.  Campbell,  54  Tex.  87 ;  Parker 
V.  Coop,  60  Tex.  111.  All  the  effects  possessed  by  the  hus- 
band and  wife  at  the  dissolution  of  the  marriage  are  presumed 
to  be  community  property.  Heidenheimer  v.  Loring,  6  Tex. 
Civ.  App.  560  (26  S.  W.  Rep.  99) ;  R.  S.  Art.  2858.  And 
in  the  absence  of  any  testimony  showing  how  land  has  been 
acquired  it  will,  at  the  death  of  the  husband  or  wife,  be  pre- 
sumed to  be  community  property,  Mc Kinney  v.  Nunn,  82 
Tex.  44  (17  S.  W,  Rep.  516).  This  rule  applies  to  real 
estate  owned  by  non-residents.  Heidenheimer  v.  Loring, 
Supra. 

Upon  the  death  of  the  wife  the  husband  occupies  the 
relation  of  a  surviving  partner  in  an  ordinary  partnership,  and 
he  has  the  right  to  administer  the  community  property  with- 
out interference  on  the  part  of  the  wife's  legal  representatives  ; 
and  he  is  liable  absolutely  for  all  the  debts  of  the  partnership. 
Moody  V.  Smoot,  78  Tex.  119  (14  S.  W.  Rep.  285) ;  Cullers 
v.  May,  81  Tex.  110  (16  S.  W,  Rep.  818).  But  the  heirs  of 
the  deceased  wife  who  are  interested  in  the  community  prop- 
erty can  however  enjoin  the  husband  from  applying  com- 
munity property  to  other  than  community  uses.  Moody  v. 
Smoot,  Supra.  The  power  possessed  by  a  surviving  husband 
or  wife  who  qualifies  to  administer  a  community  estate  is 
much  broader  than  that  possessed  by  an  ordinary  adminis- 
trator. .  James  V.  Turner,  78  Tex.  241  (14  S.  W.  Rep.  574). 
Where  it  does  not  appear  that  there  was  any  administration, 
or  need  of  one,  the  widow  alone  may  maintain  an  action  to 
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recover  community  property.      Chambers  v.  Ker,  6  Tex.  Civ. 
App.  878  (24  S.  W.  Rep.  1118). 

Where  upon  the  face  of  the  deed  the  title  to  community 
real  estate  is  vested  in  the  husband,  the  heirs  of  the  wife  after 
her  death  take  only  an  equitable  title  to  such  land,  the  legal 
title  being  in  the  husband ;  and  where  such  surviving  husband 
conveys  such  legal  title  to  a  bona  fide  purchaser  for  value 
without  notice,  the  heirs  of  the  wife  will  be  bound,  the  pur- 
chasers equity  being  superior  to  theirs.  Patty  v.  Middleton^ 
82  Tex.  586  (17  S.  W.  Rep.  909)  ;  Edwards  v.  Brawn,  68 
Tex.  829  (4  S.  W.  Rep.  880;  5  S.  W.  Rep.  87) ;  Hill  v. 
Moore,  62  Tex.  610;  Wren  v.  Peel,  64  Tex.  880 ;  Pouncey  v. 
May,  76  Tex.  565  (18  S.  W,  Rep.  888).  But  compare 
Proetzel  v.  Schroedir,  88  Tex.  684  (19  S.  W.  Rep.  292).  A 
deed  made  to  the  husband  conveys  to  him  the  entire  legal  title, 
the  wife  acquiring  only  an  equitable  title  to  her  interest. 
Such  equitable  title  will  be  presumed  to  exist  whenever  -the 
deed  to  the  husband  does  not  upon  its  face  show  the  contrary. 
But  purchasers  of  the  legal  title  from  the  husband,  for  value, 
without  notice  of  the  marital  relation,  will  be  protected  from 
the  wife's  equity.  Stiles  v.  Japhct,  84  Tex.  91  (19  S.  W. 
Rep.  450)  ;  Kirhy  v.  Moody,  84  Tex.  201  (19  S.  W.  Rep.  458). 

The  wife's  right  to  her  half  of  community  property  is  not 
acquired  as  heir  of  her  husband,  and  after  his  death  it  becomes 
a  legal  title  ;  and  all  persons  who  deal  with  such  property  after 
the  husband's  death  must  take  notice  of  the  rights  of  the  sur- 
viving wife  and  the  heirs.  Heidcnheimcr  v.  Loring,  6  Tex. 
Civ.  App.  560  (26  S.  W.  Rep.  99) .  The  husband  dying  leaving 
no  child  or  children,  his  widow  can  sell  community  property 
and  convey  a  good  title  against  any  equitable  claim  of  which 
the  purchaser  does  not  have  notice.  Sanborn  v.  Schuler,  86 
Tex.  116  (28  S.  W.  Rep.  641).  The  husband's  heirs  have 
the  burden  of  showing  notice  of  community  to  purchasers 
from  the  widow  of  land  standing  in  her  name.  Brown  v. 
Elmendorf,  25  S.  W.  145.  The  power  of  a  surviving  wife 
ceases  over  both  the  legal  and  equitable  title  to  community 
property  when  she  marries  again ;  and  her  deed  to  such  prop- 
erty made  after  her  second  marriage  is  good  as  to  her  interest, 
but  void  as  to  the  heirs  of  her  first  husband.  Aiicrbach  v. 
Wylie,  84  Tex.  615  (19  S.  W.  Rep.  856;  20  S.  W.  Rep.  770). 
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As  to  partition  of  common  property,  see  Sayles'  Stat.,  Art. 
2128-2131.  Where  definite  proportions  of  the  purchase  price 
of  land  are  paid  out  of  the  community  estate  and  the  separate 
estate  of  the  wife,  each  have  an  equitable  title  in  the  lands  so 
acquired  respectively  equal  to  such  proportions.  Goddard  v. 
Reagan,        Tex.  Civ.  App.  (28  S.  W.  Rep.  852). 

Sec.  87.  Washington.—"  The  property  owned  bj  the  hus- 
band or  wife  at  the  time  of  their  marriage,  and  that  acquired  bj 
either  of  them  after  marriage  by  gift,  bequest,  devise,  or  descent, 
with  the  rents,  issues,  and  profits  of  such  property,  remains  the  sep- 
arate property  of  each.**  Hill's  Ann.  Statutes  and  Codes,  1891, 
§§  1397, 1398. 

"  Property  not  acquired  or  owned  as  prescribed  in  the  above 
two  sections,  acquired  after  marriage  by  either  husband  or  wife,  or 
both,  is  community  property.'*    Ibid..§  1399. 

"The  husband  has  the  management  and  control  of  the  com- 
munity real  property,  but  he  shall  not  sell,  convey  or  encumber  the 
community  real  estate  unless  the  wife  join  with  him  in  executing 
the  deed  or  other  instrument  of  conveyance,  by  which  the  real  estate 
is  sold,  conveyed,  or  encumbered,  and  such  deed  or  other  instrument 
of  conveyance  must  be  acknowledged  by  him  and  his  wife;  provided, 
however,  all  such  community  real  estate  shall  be  subject  to  the  liens 
of  mechanics  and  others  for  labor  and  materials  furnished  in  erect- 
ing structures  and  improvements  thereon  as  provided  by  law  in 
other  cases,  to  liens  of  judgments  recovered  for  community  debts, 
and  to  sale  on  execution  issued  thereon."    Ibid.  §  1400. 

"The  lien  of  a  mechanic,  &c.,  when  filed  as  required  by  law 
shall  be  notice  to  the  husband  or  wife  of  ^he  person  who  appears  of 
record  to  be  the  owner  of  the  property  sought  to  be  charged  with 
the  lien,  and  shall  subject  all  the  community  interest  of  both  hus- 
band and  wife  to  said  lien."    Session  Laws,  1893,  p.  38  §  16. 

"  A  husband  may  give,  grant,  sell  or  convey  directly  to  his 
wife,  and  the  wife  may  give,  grant,  sell  or  convey  directly  to  her 
husband,  his  or  her  community  right,  title,  interest  or  estate  in  all 
or  any  portion  of  their  community  real  property.  And  every  deed 
made  from  husband  to  wife,  or  from  wife  to  husband,  shall  operate 
to  divest  the  real  property,  therein  recited,  from  any  or  every  claim 
or  demand  as  community  property,  and  shall  vest  the  same  in  the 
grantee  as  separate  property.  The  grantor  in  all  such  deeds,  or  the 
party  releasing  such  community  interest  or  estate,  shall  sign,  seal, 
execute,  and  acknowledge  the  deed  as  a  single  person,  without  the 
joinder  therein  of  the  married  party  therein  named  as  grantee;  pro- 
vided, however,  that  the  conveyances  or  transfers  hereby  authorized 
shall  not  affect  any  existing  equity  in  favor  of  creditors  of  the 
grantor  at  the  time  of  such  transfer,  gift  or  conveyance;  and  pro- 


g  87  COMMUNITY    REAL    ESTATE.  184 

vided  further,  that  any  deeds  of  g-ift,  conveyance^  or  releases  of 
community  estate  by  or  between  husband  and  wife  heretofore  made, 
but  in  which  the  husband  and  wife  have  not  joined  as  grantors,  said 
deeds  where  made  in  good  faith  and  without  intent  to  hinder,  delay, 
or  defraud  creditors,  shall  be  and  the  same  are  hereby  fully  legal- 
ized  as  valid  and  binding."    Hill's  Ann.  Statutes  and  Codes,  §  1443. 

'*  A  husband  may  make  and  execute  a  letter  of  attorney  to  the 
wife,  or  the  wife  may  make  and  execute  a  letter  of  attorney  to  the 
husband,  authorizing  the  sale  or  other  disposition  of  his  or  her  com- 
munity interest  or  estate  in  the  community  property,  and  as  such 
attorney  in  fact  to  sign  the  name  of  such  husband  or  wife  to  any 
deed,  conveyance,  mortgage,  lease  or  other  incumbrance,  or  to 
any  other  intrument  necessary  to  be  executed  by  which  the  pro- 
perty conveyed  or  transferred  shall  be  released  from  any  claim  a& 
comrtiunity  property.  And  either  said  husband  or  wife  may  make 
and  execute  a  letter  of  attorney  to  any  third  person  to  join  with  the 
other  in  the  conveyance  of  any  interest  in  the  community  estate 
held  by  such  husband  or  wife  in  any  real  property.  And  both  hus- 
band or  wife  owning  community  property  may  jointly  execute  a 
power  of  attorney  to  a  third  person  authorizing  the  sale,  incum- 
brance or  other  disposition  of  community  real  property,  and  to  exe- 
cute the  necessary  conveyance  or  ti*ansfer  of  said  real  estate.'* 
Ibid.  §  1446. 

'*  A  husband  or  wife  having  an  interest  in  real  estate,  by  vir- 
tue of  the  marriage  relation,  the  legal  title  of  record  to  which  real 
estate  is  or  should  be  held  by  the  other,  may  protect  such  interest 
from  sale  or  disposition  by  the  husband  or  wife,  as  the  case  may  be» 
in  whose  name  the  legal  title  is  held,  by  causing  to  be  filed  and 
recorded  in  the  auditor's  office  of  the  county  in  which  such  real 
estate  is  situated,  an  instrument  in  writing  setting  forth  that  the 
person  filing  such  instrument  is  the  husband  or  wife,  as  the  case 
may  be,  of  the  person  holding  the  legal  title  to  the  real  estate  in 
question,  describing  such  real  estate  and  the  claimant's  interest 
therein;  and  when  thus  presented  for  record  such  instrument  shall 
be  filed  and  recorded  by  the  auditor  of  the  county  in  which  such 
real  estate  is  situated,  in  the  same  manner  and  with  like  efi^ect  as 
regards  notice  to  all  the  world,  as  deeds  of  real  estate  are  filed  and 
recorded.  And  if  either  husband  or  wife  fails  to  cause  such  instru- 
ment to  be  filed  in  the  auditor's  office  in  the  county  in  which  real 
estate  is  situated  the  legal  title  to  which  is  held  by  the  other, 
within  a  period  of  ninety  days  from  the  date  when  such  legal  title 
has  been  made  matter  of  record,  any  actual  bona  fide  purchaser  of 
such  real  estate  from  the  person  in  whose  name  the  legal  title  stands 
of  record,  receiving  a  deed  of  such  real  estate  from  the  person  hold- 
ing the  legal  title,  shall  be  held  and  deemed  and  held  to  have 
received  the  full  legal  and  equitable  title  to  such  real  estate  free 
from  and  clear  of  all  claim  of  the  other  spouse."    Ibid.  §  1449. 

**  Upon  the  death  of  either  husband  or  wife,  one-half  of  the 
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comsiniiitj  property  shall  go  to  the  snrvivor  subject  to  the  commn- 
nity  debta,  and  the  other  half  shall  be  subject  to  the  testamentary 
disposition  of  the  deceased  husband  or  wife,  subject  also  to  the  com- 
munity debts.  In  case  no  testamentary  disposition  shall  have  been 
made  by  the  deceased  husband  or  wife  of  his  or  her  half  of  the  com- 
munity property,  it  shall  descend  equally  to  the  leg'itimate  issue  of 
his  or  her,  or  their  bodies.  If  there  be  no  issue  of  said  deceased  liv- 
ings, or  none  of  their  representatives  living,  then  the  said  commu- 
nity property  shall  all  pass  to  the  survivor,  to  the  exclusion  of  col- 
lateral heirs,  subject  to  the  community  deb^s,  the  family  allowance 
and  the  charges  and  expenses  of  administration."    Ibid.  §  1481. 

"  Nothing  contained  in  any  of  the  provisions  of  this  chapter,  or 
in  any  law  of  this  state,  shall  prevent  the  husband  and  wife  front 
jointly  entering  into  any  agreement  concerning  the  status  or  dispo- 
sition of  the  whole  or  any  portion  of  the  community  property,  then 
owned  by  them  or  afterwards  to  be  acquired  to  take  effect  upon  the 
death  of  either.  But  such  agreement  may  be  made  at  any  time  by 
the  husband  and  wife  by  the  execution  of  an  instrument  in  writing 
under  their  hands  and  seals,  and  to  be  witnessed,  acknowledged, 
and  certified  in  the  same  manner  as  deeds  to  real  estate  are  required 
to  be  under  the  laws  of  this  state,  and  the  same  may  at  any  time 
thereafter  be  altered  or  amended  in  the  same  manner;  provided,  how- 
ever, that  such  agreement  shall  not  derogate  from  the  right  of  cred- 
itors, nor  be  construed  to  curtail  the  powers  of  the  superior  court  to 
set  aside  or  cancel  such  agreement  for  fraud,  or  under  some  other 
recognized  head  of  equity  jurisdiction,  at  the  suit  of  either  party." 
Ibid.  §  1401. 

Notes.  It  is  provided  in  section  6,  page  288,  of  the  Ses- 
sion Laws  of  1898,  that  guardians  may  be  appointed  for  persons 
of  unsound  mind  who  own  interest  in  community  real  estate, 
and  that  the  husband  or  wife  of  the  person  so  under  guardian- 
ship, may  join  with  such  guardian  in  selling  or  encumbering 
the  community  real  estate  for  the  purpose  of  paying  debts,  or 
of  providing  a  maintenance  for  the  person  under  guardianship, 
or  for  the  other  spouse  ;  or  for  the  purpose  of  a  better  invest- 
ment of  the  estate.  And  in  section  7  of  the  same  act,  where 
community  debts  exist  and  the  husband  or  wife  of  a  person  so 
under  guardianship  shall  fail  or  refuse  after  the  proper  order  of 
the  court,  to  join  the  guardian  in  selling  or  encumbering  the 
community  real  estate  as  provided  in  section  6,  any  creditor  is 
authorized  to  commence '  proceedings  in  attachment  against 
the  guardian,  his  ward  and  the  spouse  so  refusing  to  join,  for 
the  purpose  of  subjecting  the  community  property  to  the  pay- 
ment of  the  debts  against  it     Such*action  shall  be  brought  in 
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the  county  issuing  the  letters  of  guardianship,  but  attachments 
may  issue  to  any  county.  All  known  creditors  must  be  made 
parties,  and  if  several  actions  are  begun  they  shall  be  con- 
solidat;ed  and  the  action  prosecuted  for  the  benefit  of  all  the 
creditors  whether  they  are  made  parties,  or  not,  and  such  cred- 
itors shall  share  pro  rata  in  the  judgment  obtained.  The  court 
rendering  the  judgment  shall  settle  the  priorities  between  the 
various  claimants,  and  shall  order  the  community  property  sold 
and  the  proceeds  distributed  according  to  the  priorities  as  de- 
creed. The  guardian  is  authorized  to  employ  an  attorney  to  de- 
fend such  action  and  compensation  shall  be  allowed  such  attor- 
ney by  the  court  as  part  of  the  costs.  All  liens  existing  at  the 
commencement  of  such  attachment  proceedings  shall  remain  in 
force  and  shall  be  merged  into  the  judgment  rendered  accord- 
ing to  the  priority  of  each. 

Property  acquired  after  marriage  is  community  property 
unless  it  is  acquired  by  gift,  bequest,  devise,  or  descent. 
And  a  deed  of  real  estate  expressing  a  money  consideration 
shows  such  acquisition  not  to  be  within  these  exceptions. 
Tcsler  v.  Hochstettler ,  4  Wash.  849  {84Pac.  Rep.  144)  ;  Curry 
V.  Catlin,  9  Wash.  495  (87  Pac.Rep.  678).  Land  purchased 
by  a  wife  with  the  proceeds  of  her  separate  property  becomes 
community  property.  Tester  v.  Hochsteitler ^  4:  V^di^h,  849  (84 
Pac.  Rep.  144).  Where  separate  funds  are  so  confused  with 
community  property  as  to  be  undistinguishable  they  lose  their 
character  of  separate  property  and  fall  into  the  community. 
Tesler  v.  Hochstettler ^  Supra,  Land  acquired  by  a  married 
man  under  Act  of  Cong.  June  8,  1878  (20  Stat.  89),  is  his 
separate,  and  not  community  property ;  his  deed  alone  conveys 
title,  and  his  vendee  is  not  affected  by  the  fact  that  the  money 
of  the  community  was  used  in  making  the  purchase.  Gardner 
V.  Port  Blakely  Mill  Co.,  8  Wash.  1  (85  Pac.  Rep.  402). 

The  community  property  is  liable  for  the  debts  contracted 
by  the  husband  in  the  prosecution  of  a  business  of  which  the 
community  receives  the  benefit.  Oregon  d:  Co.  v.  Sagmeister^ 
4  Wash.  710  (80  Pac.  Rep.  1058).  The  interest  of  either, 
party  in  community  property  is  not  liable  to  execution  on  a 
judgment  against  such  party.  Stockand  v.  Bartlett,  4  Wash. 
780  (31  Pac.  Rep.  24) .  And  an  attempted  sale  on  such  judg- 
ment may  be  enjoined  by  the  other  party.      McGlaujiin  v. 
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Merriam,  7  Wash.  Ill  (84  Pac.  Rep.  561).  But  every  debt 
contracted  by  the  husband  during  the  existence  of  the  com- 
munity is  presumed  to  be  a  community  debt.  Calhoun  v.  Lcary^ 
«  Wash.  17  (82  Pac.  Rep.  1070) ;  Abbott  v.  Wcthcrby,  6 
Wash.  509  (88  Pac.  Rep.  1070)  ;  Curry  v.  Catlin,  9  Wash. 
495  (87  Pac.  Rep,  67A).  Before  such  sale  can  be  enjoined  or 
set  aside  it  must  be  shown  that  the  judgment  was  not  rendered 
on  a  community  debt.  Andrews  v.  Andrews^  8  Wash.  286 
(14  Pac.  Rep.  68). 

The  proprietary  interests  of  the  husband  and  wife  in  com- 
munity property  are  the  same,  and  his  right  to  manage  the  real 
property  is  merely  in  trust  for  the  community.   Holyoke  v.  yack* 
son^  8  Wash.  285  (8  Pac.  Rep.  841).  Community  real  estate  can 
be  alienated  only  by  the  husband  and  wife  joining  in  the  deed, 
or  by  sale  on  proper  judicial  decree.     B  rot  ton  v.  Langerty  1 
Wash.  78  (28  Pac.  Rep.  689).     Nor  can  the  husband  accom- 
plish by  fraud  or  indirection  an  alienation  not  permitted  by 
Statute.    Brotton  v.  Langert^  Supra,     A  lease  of  community 
land  is  an  incumbrance  and  is  not  valid  unless  the  wife  joins 
in  the  execution.     Hoover  v.  Chambers y  8  Wash.  26  (18  Pac. 
Rep.  547)  ;  but  a  lease  by  the  husband  alone  is   not  void, 
Dietz  V.  Winehill,  6  Wash.  109  (82  Pac.  Rep.  1056)  ;  Isaacs 
V.  Holland,    4    Wash.    64     (29  Pac.  Rep.  976).     Before  a 
party  can  rescind  a  lease  made  by  the  husband  alone  he  must 
give  him  a  chance  to  furnish  one  that  is  valid.    Tryon  v.  Davis, 
8  Wash.  106  (85  Pac.  Rep.  598)  ;  Colcord  v.  Leddy,  4  Wash. 
791  (81  Pac.  Rep.  820)  ;  Hunt  v.  Stearns,  5  Wash.   167  (81 
Pac.  Rep.  468).     The  member  of  the  community   in   whose 
name  community  property  stands   cannot   convey   the   same 
without    the    other  joining    in    the   conveyance.     Sadler  v. 
Neisz,  5  Wash.  182  (81  Pac.  Rep.  680).     Adams  v.  Black,  6 
Wash.  528  (88  Pac.  Rep.  1074).     But  a  conveyance  made  by 
one  alone  is  only  voidable,  not  void.    Sadler  v.  Ncisz,  Supra. 
A  contract  of  sale  of  community  real  estate  made  by  the  hus- 
band alone  is  not  binding.     Holyoke  v.  Jackson,  8  Wash.  285 
(8  Pac.  Rep.  841).     But  where  the  wife  has  knowledge  of 
conveyance,  or  encumbrance  of  community  real  estate  by  the 
husband  to  one   without   notice   of    her  rights,  she  will  be 
estopped  lo  avoid  such  conveyance.     Sadler  v.  Ncisz,  Supra; 
Adams  v.  Black,  Supra;  Nuhn  v.  Miller,  5  Wash.  405  (81  Pac. 
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Rep.  1081)  ;  Schwabacher  d:  Co,  v.  Van  Reypen,  6  Wash.  154  (82 
Pac.  Rep.  1061) ;  Calhoun  v.  Leary,  6  Wash.  17  (82  Pac.  Rep. 
*1070).  Where  the  husband  has  no  authority  to  sell  the  com- 
munity real  estate,  he  cannot  bind  the  same  for  any  indebted- 
ness incurred  by  him  in  employing  a  broker  to  find  a  pur- 
chaser therefor.  McGlauflin  v.  Merriam  et  al.y  7  Wash.  Ill 
(84  Pac.  Rep.  661).  The  community  is  dissolved  upon  the 
death  of  either  party,  and  the  right  to  convey  community 
property  then  ceases.  Hill  v.  Toungy  7  Wash.  88  (84  Pac. 
Rep.  144).  A  sale  of  the  half  of  the  community  property 
belonging  to  a  deceased  member  for  a  debt  of  the  survivor  is- 
void  against  the  children  of  the  decedent.  Philbrick  v. 
Andrews^  85  Pac.  Rep.  858.  A  husband  and  wife  may  both, 
acquire  various  kinds  of  property,  but  unless  it  is  acquired  in 
the  way  pointed  out  by  statute  for  acquiring  separate  prop- 
erty, it  is  community  property.  Park  v.  City^  Seattle ^  8  Wash.. 
78  (85  Pac.  Rep.  594)  ;  Isaacs  v.  Holland A^^^^-  54  (29  Pac. 
Rep.  976) .  The  personal  earnings  of  the  wife  while  living: 
with  the  husband  are  community  property.  Abbott  v.  Wetk- 
erby,  6  Wash.  509  (88  Pac.  Rep.  1070).  And  land  bought  by- 
the  wife  out  of  funds  given  her  to  pay  household  expenses  be* 
longs  to  the  community.  Abbotts,  Wetherby,  Supra,  The  com- 
munity is  purely  statutory  creation  partaking  of  the  nature 
both  of  a  partnership  and  of  a  corporation  but  differing  in 
some  essentials  from  each.  Brotton  v.  Langert^  1  Wash.  78- 
(28  Pac.  Rep.  688).  The  husband  and  wife  may  contract 
with  each  other  in  reference  to  community  property.  Carter 
V.  Mc^uadcy  88  Cal.  274.  The  husband  may  select  a  home- 
stead from  community  property.  Hill,  An.  Stat.  &  Codes ^ 
§  1404. 

Actions  for  injuries  to  community  real  estate  must  be 
brought  by  the  husband  and  wife  jointly.  Parke  v.  City 
Seattle,  8  Wash.  78  (85  Pac.  Rep.  594).  The  wife  living, 
an  action  will  nx>t  lie  to  foreclose  a  mechanic's  lien  against 
the  interest  of  the  husband  in  community  real  estate.  Manf^g 
Co,  v.  Miller,  28  Pac.  Rep.  1085.  Sagmister  v.  Poss,  80- 
Pac.  Rep.  80.  The  property  of  the  community  is  adminis- 
tered with  the  estate  of  the  member  of  the  community  who 
first  dies.  Lawrence  v.  Bellingham,  4  Wash.  664  (80  Pac, 
Rep.  1099).     After  dissolution  of  the  community  the  com- 
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munity  property  will  be  liable  for  the  separate  debts  of  the 
members  after  paying  the  community  debts ,  and  exhausting  the 
separate  property  of  the  debtor.  Bank  rfc.  v.  Embree^  26 
Pac.  Rep.  257.  When  there  is  no  administration  upon  com- 
munity property  for  eight  years  the  presumption  as  to  the 
real  estate  is  that  no  adminstration  was  necessary.  Hill  v. 
Youngy  Supra.  The  heirs  of  the  deceased  inherit  his  share  of 
the  community  property  after  the  debts  are  paid.  Hill  v. 
Youngs  Supra.  In  the  absence  of  fraud  the  husband  may 
assign  all  the  community  property  for  the  benefit  of  com- 
munity creditors.  TTiygensen  v.  Neuf elder ^  87  Pac.  Rep.  672. 
Upon  divorce,  the  court  makes  such  disposition  of  the  prop- 
erty as  is  just  and  equitable.    Code,  §  771. 
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Sec.  88.  Construction  of  contract.  Restraints  on  the 
alienation  of  land  are  governed  by  the  lex  loci  rei  sitae. 
Heine etal.  v.  Mechanics^  <£  Traders^  Ins.  C<?.,  45  La.  770 
(18  So.  Rep.  1).  A  deed  insufficient  to  pass  the  legal  title  on 
account  of  a  defective  acknowledgment  of  the  wife  may  be 
good  as  an  executory  contract  to  convey,  enforcible  in  equity. 
Clinch  River   Veneer  Co.  v.  Kurth^        Va.  (19  S.  E. 

Rep.  878).     When  parties  give  their  contract  a  construction, 
the  courts  will  adopt  that  construction  and  hold  the  parties  to- 
it ;  as  where  in  a  reservation  of  a  right  of  way  in  a  deed,  it 
is  provided  that  the  same  should  not  be  fenced,  but  for  many 
years,  gates  have  been  maintained  at  either  end  of  the  right  of 
way,  this  will  be  deemed  a  construction  by  the  parties,  and 
will  be  followed  by  the  court.     Frazier  v.  Myers ^  182  Ind. 
71  {81  N.  E.  Rep.  586).     Construction  of  particular  agree- 
ment for  the  exchange  of  property.     Sfreen  v.  Ruthy         Ky^ 
(19S.  W.  Rep.  588). 
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Sec.  80.  As  to  what  is  a  completed  contract.  In 
order  to  constitute  a  completed  contract  by  reason  of  accepted 
offers,  the  offers  must  be  accepted  as  made  and  not  condi- 
tionally. Clark  V.  Burr,  85  Wis.  649  (55  N.  W.  Rep.  401 ) . 
The  court  say :  "  The  acceptance,  by  letter,  of  a  proposal  by 
letter  to  sell  land  at  a  certain  price,  with  direction  to  deliver 
the  deed  and  pay  the  money  otherwise  than  directly  to  the 
party,  was  held  no  acceptance.  Iron  Co.  v.  Meade^  21  Wis. 
474.  In  the  recent  case  of  Wilkin  Manuf^g  Co.  v.  H.  M. 
Loudd^  Sons  L.  C<>.,94  Mich.  158  (58  N.  W.  Rep.  1045), 
the  acceptance  of  a  proposal  by  letter  changed  its  terms  very 
slightly,  and  it  was  held  that  the  minds  of  the  parties  had 
never  met,  and  there  was  no  contract.  This  was  so  held  by 
the  supreme  court  in  a  case  where  both  parties  proceeded  to 
enforce  the  contract,  and  the  judgment  was  consistent  only 
with  there  being  a  contract,  as  in  this  case.  '  If  the 
acceptance  is  not  the  exact  thing  offered,  or  if  it  is  accom- 
panied by  any  conditions,  qualifications,  or  reservations,  how- 
ever slight  in  time,  or  otherwise,  no  contract  is  made.'  Bish. 
Cont.  §§  821-828 ;  Eskridge  v.  Glover,  26  Am.  Dec.  848,  and 
note ;  Wardell  v.  Williams,  62  Mich.  50  (28  N.  W.  Rep. 
796).  B.  telegraphed  to  A.  an  offer  to  sell  him  a  large  quan- 
tity of  coal  at  a  certain  price.  A.  telegraphed  B. :  *  You  con- 
sider the  coal  sold.  Will  be  in  Cleveland  and  arrange  partic- 
ulars next  week.'  It  was  held  not  to  be  a  complete  contract. 
Martin  v.  Fuel  Co.,  22  Fed.  Rep.  596.  An  acceptance  of  an 
offer  to  sell  land,  '  provided  the  title  is  good,'  does  not  make  a 
binding  contract.  Corcoran  v.  White,  117  111.  118  (7  N.  E. 
Rep.  525) .  The  acceptance  of  an  offer  upon  terms  varying 
from  those  of  the  offer,  however  slight,  is  a  rejection  of  the 
offer.  Bankv.  Hall,  101  U.  S.  48-50;  Baker  v.  Johnson 
Co.,  87  la.  186 ;    Cartmely.  Newton,  79  Ind.  1-8." 

Sec.  90.     Time  as  the  essence  of  the  contract.    The 

prescribing  a  day  at  or  before  which  or  a  period  within  which 
an  act  is  to  be  done,  even  with  a  stipulation  that  it  shall  be  done 
at  or  before  the  day  named  or  within  the  period  mentioned 
does  not  render  the  time  essential  with  respect  to  such  act. 
Miller  y.  Cox,^^  Cal.  889  (31  Pac.  Rep.  161).  In  equity 
time  is  not  considered  as  of  the  essence  of  a  contract  unless 
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made  so  by  its  express  terms.      Chabot  v.   Winter  Park   Co.^ 
84  Fla.  258  (15  So.  Rep.  756).     Where  time  originally  is  the 
essence  of  the  contract  and  the  contracting  party  intends  to 
insist  on  that  stipulation  and  thereby  put  an  end  to  the  con- 
tract, he  must  not  do  any  act  which  can  be  construed  into  a 
waiver  of  that  stipulation.     If  a  vendor  permit  the  vendee  to 
continue    in    possession    after    default    and   make    valuable 
improvements  and  he  received  from  him  interest  due,  he  will 
be  deemed  to  have  waived  his  right  to  insist  upon  a  forfeiture. 
Merriam  v.  Goodlett,  86  Neb.  884  (54  N.  W.  Rep.  686).     The 
intention   of   the   parties  must  govern,  and  if    the  intention 
clearly  and  unequivocally  appears  from  the  contract,  by  means 
of  some  express  stipulation,  that  time  shall  be  essential,  then 
the  time  of  completion,  or  of  performance,  or  of  complying 
with  the  terms,    will  be  regarded  as'  essential  in  equity,  as 
much  as  in  law.     The   courts  cannot  disregard  and  igpiore 
express  stipulations  made  by  the  contracting  parties  in  respect 
to  the  essentiality  of  time,  thus  to  make  new  contracts  for 
them,  although  great  hardship  may  result  from  a  rigid  adher- 
ence to  such  stipulations.     Grant  v.  Munch  et  al, ,  54  Minn. 
Ill  (55  N.  W.  Rep.  902).     Where  time  is  not  of  the  essence 
of  the  contract  a  vendor  may  have  a  reasonable  time  to  comply 
with  the  terms  of  the  contract  and  in  some  instances  such  time 
may  extend  beyond  the  bringing  of  the  suit  by  the  vendee  for 
rescission.    Bell  v.  Sternberg,  58  Kan.  571  (86  Pac.  Rep.  1058) . 

Sec.  01.  Public  policy.  A  contract  whereby  the  owner 
of  land  agrees  to  give  a  person  an  interest  in  land  for  securing 
the  location  of  the  county  seat  thereon,  he  to  give  lots  therein 
to  voters  to  induce  them  to  vote  for  such  location,  is  void  as 
against  public  policy.  Roby  v.  Carter ^  6  Tex.  Civ.  App.  295 
(25  S.  W.  Rep.  725).  Where  a  lessor  knows  or  intends  that 
the  premises  will  or  may  be  used  for  unlawful  purposes  the  lease 
is  void.  Ernst  v.  Crosby,  140  N.  Y.  864  (85  N.  E.  Rep. 
G08).  It  is  held  that  a  note  and  mortgage  executed  in  pur- 
suance of  an  illegal  scheme  to  procure  the  discharge  of  a  bank- 
rupt were  void.  Beniciu  Agricultural  Works  v.  Ester, 
Cal.  (82  Pac.  Rep.  988).     A  real  estate  broker  who  nego- 

tiates a  sale  in  violation  of  a  city  ordinance,  requiring  the 
payment  of  a  license  fee,  can  recover  no  commission.    Buckley 
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V.  Humason,  50  Minn.  195  (52  N.  W.  Rep.  885;  86  Am.  St. 
Rep.  687 ;  16  L.  R.  A.  428) .  Where  a  person  conveys  his 
expectant  interest  in  his  ancestor's  estate,  before  the  contract 
can  be  enforced,  the  absence  of  fraud  and  oppression  must  be 
shown,  and  it  must  be  shown  that  the  ancestor  had  knowledge 
of  such  contract  and  acquiesced  therein,  and  the  insanity  of 
the  ancestor  rendering  him  incapable  of  consenting,  constitutes 
no  exception.  The  rule  rests  on  the  ground  of  public  policy. 
McClure  v.  Rabcn,  188  Ind.  507  (88  N.  E.  Rep.  275 ;  86  Am. 
St.  Rep.  558) .  A  written  contract  by  a  homesteader,  made 
before  he  has  complied  with  the  United  States  homestead  law 
in  reference  to  acquiring  a  title  from  the  United  States,  to 
•convey  his  homestead,  is  against  public  policy  and  void,  and 
will  not  be  enforced  in  a  court  of  equity,  although  a  valuable 
■consideration  may  have  passed  to  the  homesteader  from  the 
purchaser.  Mc  Crillis  v.  Copp,  81  Fla.  100  ( 12  So.  Rep.  648) . 
A  stipulation  in  a  mortgage,  that  in  case  an*  action  should  be 
brought  to  foreclose  it,  a  reasonable  attorney's  fee  to  be  fixed 
by  the  court  for  plaintiff's  attorney  in  the  foreclosure  action, 
should  be  included  in  the  decree  and  paid  out  of  the  proceeds 
arising  from  the  sale  of  mortgaged  property,  is  against  public 
policy  and  void.  Leavans  v.  Ohio  Nat,  Bank^  50  O.  St.  591 
(84  N.  E.  Rep.  1089).  Where  a  mortgage  note  secured  by  a 
mortgage  has  been  transferred  for  the  sole  purpose  of  avoiding 
the  payment  of  taxes,  neither  the  assignor  nor  the  assignee 
thereof  can  maintain  an  action  to  foreclose.  Sheldon  et  ux.  v. 
Pruessner^&2  Kan.  579  (85  Pac.  Rep.  201 ;  22  L.  R.  A.  709). 

Sec.  92.  Fraud  vitiates  contracts.  A  misrepresen- 
tation by  a  vendor  of  land  in  regard  to  a  material  fact,  which 
operated  as  an  inducement  to  the  purchase,  upon  which  the 
vendee  had  a  right  to  rely,  and  by  which  he  was  actually 
deceived  and  injured,  is  a  fraud,  and  confers  upon  him  the 
right  to  avoid  the  contract,  whether  executory  or  executed. 
Baker  v.  Maxwell,  99  Ala.  558  (14  So.  Rep.  468).  The  law 
will  not  maintain  a  contract,  the  consent  to  which,  of  one  of 
the  parties,  is  the  result  of  error  as  to  the  substance  of  the 
contract, — the  error  being  caused  by  artifices  and  fraudulent 
representations  of  the  other  party,— or  if  the  frauds  (not  his, 
directly)  have  been  participated  in  or  made  effective  by  him. 
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Ashley  \.  Schmalinski^  La.  (15' So.  Rep.  1).     The 

ignorance  of  the  party  making  representations  which  are  in 
fact  fraudulent  does  not  relieve  him  from  the  consequences. 
Groppendisser  v.  Lake,  108  Cal.  87  (86  Pac.  Rep.  1086)  ; 
Moore  v.    Cross,         Tex.   Civ.   App.  (26  S.   W.  Rep. 

122).  Cases  involving  particular  facts  and  in  which  the  evi- 
dence is  considered  and  held  not  sufficient  to  support  the 
charge  of  fraud.  Patterson  v.  Galuska,5R  Kan.  867  (86  Pac. 
Rep.  787)  ;  Koiiter  v.  Albrecht,  82  Wis.  58  (51  N.  W.  Rep. 
1124)  ;  Burns  v.  Dockray,  156  Mass.  185  (80  N.  E.  Rep. 
551).  Cases  involving  particular  facts  and  in  which  the  evi- 
dence is  considered  and  held  sufficient  to  support  the  charge  of 
fraud.  Beard  et  al  v.  Bliley,  8  Colo.  App.  479  (84  Pac.  Rep. 
271);  Wainscott  v.  Occidental  B,  £  Z.  Asso.,  98  Cal.  258 
(38  Pac.  Rep.  88) ;  Moore  v.  Cross,  Tex.  Civ.  App. 
(26  S.  W.  Rep.  122) ;  Lovelady  v.  Bennett,  Tex. 
Civ.  App.  (26  S.  W.   Rep.  818)  ;  Armstrong  v.  Helf- 

rich,  84  Neb.  858  (51  N.  W.  Rep.  856)  ;  Nearen  et  al  v. 
Bakewell,  110  Mo.  645  (19  S.  W.  Rep.  988)  ;  Antle  et  aL  v. 
Sextan,  187  111.  410  (27  N.  E.  Rep.  691);  Porter  v.  Bettie, 
88    Wis.    22    (59  N.  W.  Rep.  499). 

Sec.  93.  As  to  what  representations  will  constitute 
fraud.  Representations  as  to  location  of  lands  and  price  at 
which*  they  had  been  sold  may  become  fraudulent.  "And 
where,  in  the  course  of  negotiations  for  the  exchange  of  prop- 
erty between  parties  interested  therein,  material  representa- 
tions of  fact  are  made  by  one  of  them,  who  knows  the  facts, 
to  the  other,  who  is  ignorant  thereof,  under  circumstances 
calculated  to  mislead,  instead  of  putting  him  upon  inquiry, 
and  such  representations  are  false,  and  relied  on  by  the  latter 
to  bis  prejudice,  an  action  will  lie."  Lofgren  v.  Peterson, 
54  Minn.  848  (56  N.  W.  Rep.  44).  Representations  as  to  the 
quantity  of  timber  upon  land,  if  false,  may  be  fraudulent. 
DesMoines  Agricultural  Society  v.  Tubbesing,  87  la.  188  (54 
N.  W.  Rep.  68).  Representations  as  to  boundaries  may  be 
fraudulent,  and  where  a  vendor  undertakes  to  point  out  to  the 
-purchaser  the  boundaries  of  the  land,  he  is  under  obligation  to 
point  them  out  correctly  and  has  no  right  to  make  a  mistake 
except  «po»?  the  pena'*^v  of  responding'  in  damages.      Casten- 
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holz  V.  Heller,  82  Wis.  80  (51  N.  W.  Rep.  482).  And  the 
same  rule  prevails  where  the  purchaser  misrepresents  the  loca- 
tion of  the  property.  Gunther  v.  Ullrich,  82  Wis.  222  (52 
N.  W.  Rep.  88).  Representations  as  to  the  amount  of  timber 
on  a  tract  of  land  are  held  to  be  not  mere  expressions  of  opin- 
ion. Chase  V.  Boughton,  98  Mich.  285  (54  N.  W.  Rep.  44). 
False  representations  as  to  the  price  at  which  the  property  has 
previously  sold  are  fraudulent.  Fairchild  v.  McMahon,  189 
N.  Y.  290  (84  N.  E.  Rep.  779).  False  representations  by 
one  who  is  in  a  position  to  know,  to  the  effect  that  the  title  is 
good,  are  held  to  constitute  fraud.  Burns  v.  Dockray,  156 
Mass.  185  (80  N.  E.  Rep.  551).  False  representations  as  to 
matters  of  intention  are  held  not  to  constitute  fraud.  Day  v. 
Ft.  Scott  Inv.  i&  Imp.  Co.,        111.  (88  N.  E.  Rep.  567). 

The  fact  that  the  purchaser  of  oil  lands  conceals  from  the 
vendor  the  output  of  a  well  on  an  adjoining  tract  operated  by 
him,  of  itself  does  not  show  fraud.  Neill  v.  Shamburg,  158 
Pa.  St.  268  (27  Atl.  Rep.  992). 

In  a  recent  and  well  considered  case  the  supreme  court  of 
Nebraska  say  :  "  The  purchaser  of  real  estate  has  a  right  to 
believe  and  rely  upon  representations  made  to  him  by  his 
vendor  as  to  the  character,  quality  and  location  of  the  prop- 
erty, when  the  facts  concerning  which  the  representations  are 
made,  are  unknown  to  the  vendee ;  and  if  a  vendor  makes 
material  representations  as  to  the  character,  quality  and  loca- 
tion of  his  real  estate,  and  the  vendee  believes,  relies  and  acts 
upon  these  representations,  and  they  turn  out  to  be  false,  the 
vendor  cannot  then  shield  himself  from  the  consequences  of 
his  fraudulent  conduct  by  interposing  the  plea  of  laches  on  the 
part  of  his  vendee.  This  rule  is  supported  by  all  the  authori- 
ties. Where  one  assumes  to  have  knowledge  of  a  subject  of 
which  another  may  be  ignorant,  and  knowingly  makes  false 
statements  regarding  it,  upon  which  the  other  relies  to  his 
injury,  the  party  who  makes  such  statements  will  not  be  heard 
to  say  that  the  person  who  took  his  word,  and  relied  upon  it, 
was  guilty  of  such  negligence  as  to  be  precluded  from  recover- 
ing compensation  for  injuries  which  were  inflicted  on  him 
under  cover  of  falsehood.  Eaton  v.  Wintiie,  20  Mich.  156 
(4  Am.  Rep.  877).     The  omission  by  one  of  the  parties  to  an 


145  EPITOME    OP   CASES.  §  08,  34 

agreement  to  make  inquiries  as  to  the  truth  of  facts  stated  by 
the  other  cannot  be  imputed  to  him  as  negligence.  Every 
contracting  party  has  an  absolute  right  to  rely  on  the  express 
statement  of  an  existing  fact,  the  truth  of  which  is  known  to 
the  opposing  party,  and  unknown  to  him,  as  the  basis  of  a 
mutual  agreement,"     Hoock  v.  Bowman^         Neb.  (60 

N.  W.  Rep.  889). 

Fraudulent  representations  may  consist  in  the  conceal* 
ment  of  what  is  true  as  well  as  in  the  assertion  of  what  is 
false.  Nairn  v.  Bwali,  51  Kan.  855  (82  Pac.  Rep.  1110). 
Representations  that  certain  mortgages  had  been  paid  and  sat- 
isfied are  held  to  be  fraudulent  and  to  entitle  the  injured  party 
to  relief  in  equity.  Cooley  v.  Harris^  92  Mich.  126  (52  N. 
W.  Rep.  997).  An  expression  by  a  vendor's  agent  of  his 
belief  or  expectation,  or  intention  or  opinion,  that  certain  im- 
provements would  be  made  in  the  neighborhood,  unless  con- 
sciously false  and  made  with  a  fraudulent  purpose,  will  not 
entitle  vendee  to  a  rescission,  yoseph  v.  Decatur  Z.  /.  £  B, 
Co.,        Ala.  (14  So.  Rep.  789).     A  broker's  represen- 

tations to  the  vendee  as  to  contemplated  improvements  on 
neighboring  lots  are  no  defense  to  an  action  for  the  price 
unless  knowingly   false.      Cooke   v.   Cook^         Ala.  (14 

So.  Rep.  171).  But  it  is  held  that  a  rescission  could  be  had 
where  the  vendor  through  his  agents  falsely  and  fraudulently 
represented  that  certain  public  improvements  were  about  to  be 
made  near  the  land  which  would  greatly  enhance  its  value. 
Sutton  V.  Morgan,  158  Pa.  204  (27  Atl.  Rep.  894 ;  88  Am.  . 
St.  Rep.  841). 

Sec.  94.  Representations  as  to  value  and  quantity. 
Representations  of  value  cannot  ordinarily  be  made  the  basis 
of  fraud,  but  where  the  purchaser  is  ignorant  of  the  value, 
resides  at  a  distance  and  is  prevented  from  examining  the 
property  or  making  inquiries  by  any  trick  or  fraud  of  the 
vendor,  then  misrepresentations  as  to  value  may  be  fraudulent. 
McKnight  v.  Thompson  et  aL,  89  Neb.  752  (58  N.  W.  Rep. 
458) .  A  mere  naked  representation  as  to  value  under  ordi- 
nary conditions,  where  the  facilities  for  information  are  avail- 
able and  no  confidential  relation  exists,  is  not  sufficient  to 
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avoid  a  sale.     Some  artifice  must  be  employed  under  such  cir- 
cumstances to  aid  the  deception.      Walker  v.  Casgrain^ 
Mich.  (60  N.  W.  Rep.  291).    Damages  may  be  recovered 

for  fraudulent  representations  as  to  value  made  under  such 
circumstances  as  will  justify  the  aggrieved  party  in  relying 
thereon.  Newton  v.  Ganss  et  aL^  Tex.  Civ.  Ap.  *  (26  S.  W. 
Rep.  81).  But  one  having  an  opportunity  to  ascertain  the 
true  value  of  land  is  not  justified  in  relying  upon  the  repre- 
sentations of  another  concerning  it.  Tretheway  v.  Hulett^  52 
Minn.  448  (54  N.  W.  Rep.  486).  However,  this  rule  is  sub- 
ject to  exceptions  in  particular  cases.  Brady  v.  Finn^ 
Mass.  (88  N.  E.  Rep.  506).     Rescission  cannot  be  had 

for  misrepresentations  as  to  the  value  of  the  property  where 
the  vendee  had  opportunity  to  ascertain  for  himself  the  value 
of  the  property,  and  did  in  fact  examine  it.  Peak  et  aL  v. 
Gore,  94  Ky.  588  (28  S.  W.  Rep.  856).  Rescission  cannot 
be  had  for  misrepresentations  as  to  the  value  of  the  land,  when 
it  is  not  peculiarly  within  the  knowledge  of  the  vendor  of  the 
land.     Conly  v.  Coffin,         N.  C.  (20  S.  E.  Rep.  207). 

• 

Sec.  95.  Reliance  upon  representations.  In  order 
that  a  party  may  prevail  on  account  of  fraudulent  representa- 
tions they  must  be  such  as  he  had  a  right  to  rely  upon  and  in 
fact  did  rely  upon.  Pratsch  v.  Aberdeen  Packing  Co.,  7 
Wash.  St.  846  (85  Pac.  Rep.  128)  ;  Palmer  v.  Bell,  85  Me. 
852  (27  Atl.  Rep.  250).  If  the  contracting  party  relies  upon 
representations  as  being  true  and  they  constitute  a  substantial 
inducement  to  the  contract  and  they  are  in  fact  false,  he  may 
recover  for  the  fraud  even  though  he  may  have  also  been 
influenced  to  some  extent  by  information  derived  from  other 
sources.  Such  representations  so  relied  upon  and  acted  upon 
become  obligatory  upon  the  contracting  party  making  them  as 
a  part  of  the  contract.  Marshall  v.  Gilman,  52  Minn.  88  (58 
N.  W.  Rep.  811).  Material  fraudulent  representations  con- 
ducing to  the  sale  of  a  mortgage,  are  vitiating,  notwithstanding* 
the  purchasers  might,  by  the  exercise  of  diligence,  have  ascer- 
tained their  falsity.  Baker  v.  Maxwell,  99  Ala.  558  (14  So. 
Rep.  468). 

Sec.  96.  Fraud  against  vendor.  It  is  held  that  wnciv. 
one  sells  land  for  half  what  he  considers  it  worth,  upon  the 


147  EPITOME    OF    CASES*  §  96-98 

false  representations  of  an  agent  that  it  was  to  be  used  for  a 
certain  purpose,  which  would  greatly  enhance  in  value  the 
residue  of  his  property,  whereas  it  was  for  another  purpose, 
for  which  he  would  not  have  sold,  the  sale  will  be  set  aside ; 
and  this,  even  though  the  grantees  may  have  paid  all  the  land 
was  in  fact  worth.  Williams  v.  Kerr,  152  Pa.  St*  560  (25 
Atl.  Rep.  618).  It  is  not  fraud  to  withhold  from  a  prospec- 
tive vendor  facts  which  will  increase  the  value  of  the  land  at 
some  future  time,  such  as  the  construction  of  a  railroad  or 
other  public  improvement.  Burt  et  al,  v.  Mason  et  aL,  97 
Mich.  127  (56  N.  W.  Rep.  865). 

Sec.  97.     Ratification    of   voidable    contracts.     An 

election  to  rescind  for  fraud,  if  made  at  all,  must  be  made  with- 
in a  reasonable  time  after  the  defrauded  party  has  received 
knowledge  of  the  fraud ;  and  accepting  the  residue  of  the  con- 
sideration after  knowledge  of  the  fraud  is  such  a  ratification 
as  will  preclude  a  subsequent  rescission  (quoting  and  citing 
Mason  v.  Boveiy  1  Denio  69;  and  Hall  v.  Fullerton,  69  111. 
448).  Brown  v.  Brown,  142  111.  409  (82  N.  E.  Rep.  500). 
The  right  to  have  rescission  of  a  contract  may  be  lost  by  deal- 
ing with  the  property  received  in  consideration,  after  knowl- 
edge of  the  fraud.  Bedier  v.  Reaume,  95  Mich.  518  (55  N.  W. 
Rep.  866) ;  Wylie  v.  Gamble,  95  Mich.  564  (55  N.  W.  Rep. 
877) ;  Carlton  v.  Hulett,  49  Minn.  808  (51  N.  W.  Rep. 
1058) ;  Holtry  v.  Foley,  41  Neb.  568  (59  N.  W.  Rep. 
781).  Where  a  husband  in  making  a  sale  of  real  estate  to 
which  he  holds  the  record  title,  but  which  in  equity  belongs 
to  his  wife,  makes  false  representations  to  the  purchaser,  the 
wife's  acceptance  of  the  purchase-money,  without  knowledge 
of  the  fraud,  is  not  a  ratification  of  it.  Brown  v.  Wright,  58 
Ark.  20  (22  S.  W.  Rep.  1022;  21  L.  R.  A.  467). 

Sec.  98.  Return  of  consideration  in  order  to  rescis- 
sion. "  The  rescission  of  a  contract  must  be  made  by  a  restora- 
tion to  each  of  the  parties  thereto,  of  that  which  has  been  re- 
ceived under  it,  and,  in  order  to  obtain  such  rescission,  all  of 
the  parties  interested  in  the  property  involved  must  be  brought 
before  the  court"  Constant  v.  Lehman,  52  Kan.  227  (84  Pac. 
Rep.  745).  All  that  has  been  received  by  the  party  seeking 
the  rescission  must  be  returned.      Wood  v.  Nichols,  6  Wash. 
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St.  96  (82  Pac.  Rep.  1065).  If  for  any  cause,  after  the  fraud 
be  discovered,  a  party  finds  himself  unable  to  retain  possession 
of  the  property,  and  he  intends  to  ask  for  a  rescission  of  the 
contract,  it  is  his  duty  to  inform  his  adversary  of  his  inability, 
and  give  him  an  opportunity  to  take  control  of  it.  A  party 
asking  the  rescission  of  a  contract  upon  the  ground  of  fraud 
will  only  be  required  to  restore  so  much  of  the  property  in  specie 
as  he  reasonably  can,  and  the  full  consideration  for  so  much  of 
it  as  he  may  have  disposed  of  before  discovering  the  fraud. 
Henninger  v.  Heald,        N.  J.  Eq.  (29  Atl.  Rep.  190). 

Sec.  99.  Rescission  on  account  of  false  representa- 
tions as  to  location  of  a  manufactory.  Where  a  land  com- 
pany sells  lots  in  order  to  raise  a  bonus  to  be  donated  to  a  man- 
ufacturing company  to  secure  the  location  of  a  plant,  repre- 
senting to  the  purchaser  that  such  factory  will  be  located  and 
such  bonus  paid,  and .  that  a  certain  number  of  the  requisite 
number  of  lots  had  been  sold,  it  was  held  that  lot  purchasers 
could  not  claim  a  rescission  of  their  contract  because  the  plant 
was  abandoned  after  its  construction,  nor  because  the  whole  of 
the  requisite  number  of  lots  had  not  been  sold,  nor  the  full 
amount  of  the  bonus  paid  ;  it  appearing  that  the  manufactory 
had  been  located  and  in  operation  for  a  period  of  several 
months  when  it  was  destroyed  by  fire.  Lewis  v.  Brookdale 
Land  Co.,         Mo.  (28  S.  W.  Rep.  824). 

Sec.  100.  Rescission  of  land  sale  on  account  of  ex- 
cess in  quantity.  It  is  held  that  where  a  vendor,  in  this 
case  an  executor,  uninformed  as  to  the  quantity,  sells  and  con- 
veys a  tract  of  land  under  the  will  of  his  testator  as  contain- 
ing 140  acres,  more  or  less,  and  it  is  afterwards  discovered 
that  the  tract  contained  255  acres,  the  excess  is  so  great  that  a 
court  of  equity  will  presume  that  the  executor  would  not  have 
entered  into  the  contract  had  the  truth  been  known  ;  and,  un- 
less it  clearly  appears  from  the  evidence  and  circumstances 
that  such  excess  was  had  in  contemplation,  the  court,  on  appli- 
cation of  those  interested,  will  rescind  the  contract,  or  require 
the  purchaser,  at  his  election,  to  pay  a  just  compensation  for 
the  excess.  Pratt  et  al,  v.  Bowman^  87  W.  Va.  715  (17  S. 
£.  Rep.  210).  The  court  say:  "When  the  difference  be- 
tween the  actual  and  estimated  quantity  of  land  is  so  great  as 
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to  warrant  the  conclusion  that  the  contract  would  not  have 
been  entered  into  had  the  truth  been  known,  the  injured  party 
is  entitled  to  relief  in  equity  on  the  ground  of  gross  mistake. 
Twenty  per  centum  has  been  held  in  similar  cases  to  justify 
the  interference  in  equity ;  in  this  case  it  is  about  eighty-five 
per  centum.  The  settled  law  of  this  state,  however,  is  that 
in  cases  of  mutual  mistake  so  gross  that  a  court  of  equity  will 
interfere,  unless  frabd  is  apparent,  the  court  will  not  make  a 
new  contract  between  the  parties,  but  will  rescind  the  con- 
tract, and  place  the  parties  in  the  same  position,  as  near  as 
possible,  occupied  before  the  mistake  was  made.  '* 

Sec.  101.  Rescission  of  contracts — Miscellaneous 
notes.  The  failure  of  an  agent  to  disclose  to  his  principal  that 
he  has  an  interest  in  realty  which  he  has  caused  to  be  conveyed 
to  him,  is  such  a  fraud  as  will  justify  a  rescission.  Donnelly  v. 
Cunningham.         Minn.  (59  N.  W.  Rep.  1052).     After 

a  contract  has  been  partly  executed  by  one  for  his  benefit, 
he  cannot  ask  for  a  rescission  as  to  such  part  thereof  as  he  has 
been  unable  to  profit  by.  Nalle  v.  Virginia  M.  R,  Co.,  88 
Va.  d48  (14  S.  £.  Rep.  759).  Rescission  will  not  be  granted 
solely  on  account  of  the  fact  that  the  vendee  has  contracted 
to  pay  double  the  amount  the  property  is  worth.  Peai  v. 
Gore,  94  Ky.  588  (28  S,  W.  Rep.  856).  A  rescission  can- 
not be  had  on  account  of  a  deficiency  in  quantity  where  the 
object  of  the  purchase  was  the  timber  and  bark  on  the  land, 
without  regard  to  the  quantity  of  the  land.  Coons  v.  Muhlen- 
herg,  148  Pa.  St.  844  (28  Atl.  Rep.  1115).  A  bill  to  rescind 
a  contract  under  which  plaintiffs  conveyed  to  defendant  land, 
in  consideration  of  the  transfer  to  them  of  mortgages,  on  the 
ground  of  fraudulent  representations,  does  not  have. to  nega- 
tive the  solvency  of  the  mortgagors  or  the  enforcibility  of  the 
debts.  Baker  Y.  Maxwell,  99  Ala.  558  (14  So.  Rep.  468). 
One  whose  mind  is  enfeebled  by  disease,  having  been  induced 
to  exchange  his  land  for  stock  in  an  insolvent  corporation  by 
fraudulent  misrepresentations,  is  entitled  to  rescission  of  the 
contract,  though  he  had  an  opportunity  to  examine  the  books 
of  the  corporation.  De  Frees  v.  Carr,  8  Utah  488  (88  Pac. 
Rep.  217).  A  concealment  to  afford  ground  of  rescission  for 
fraud  must  be  a  lawful  suppression  of  such  facts  in  regard  to 
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the  subject  matter  of  the  contract  as  the  party  making  it  is 
bound  to  disclose.  Risen  et  aL  v.  Newberry^  Va. 
(18  S.  E.  Rep.  916).  Particular  facts  held  sufficient  to  jus- 
tify the  rescission  of  a  real  contract  for  fraud.  Jandorf  v. 
'  Patterson,  90  Mich.  40  (51  N.  W.  Rep.  852) ;  Adolph  v. 
Minneapolis  £  P,  R.    Co.         Minn.  (59  N.  W.  Rep* 

959)  ;   Green  v.  Barney,        Cal.  (86  Pac.  Rep.  1026). 

Where  a  vendor  contracts  to  convey  property  by  a  good  title, 
free  from  all  incumbrances,  a  rescission  may  be  had  where  it  is. 
shown  that  he  has  concealed  the  existence  of  valid  liens, 
which  on  account  of  his  insolvency  he  cannot  discharge.- 
Peak  V.  Gore,  94-  Ky.  588  (28  S.  W.  Rep.  856.)  In  case  of 
conveyance  of  land  held  by  tenants  in  common  a  rescission 
may  be  had  as  to  part  of  them.  Donnelly  v.  Cunningham. 
Minn.  (59    N.    W.   Rep.    1052).     The    right    to 

rescission  may  be  lost  by  laches.  Howie  v.  North  Birfning-- 
ham  Land  Co,,  95  Ala.  889  (11  So.  Rep.  15).  Cases  involv- 
ing particular  facts  in  which  the  evidence  is  considered  and 
held  not  sufficient  to  warrant  the  rescission  of  a  contract  for 
the  sale  of  land  on  account  of  failure  of  consideration  or 
breach  in  its  performance.  Kimmel  v.  Scott,  84  Neb.  498 
(52  N.  W.  Rep.  871).  Case  in  which  particular  facts  are 
considered  and  held  sufficient  to  warrant  a  rescission  of  a  con- 
tract for  the  sale  of  land  on  account  of  failure  of  consider- 
ation or  breach  in  its  performance.  Boyes  v.  Green  Moun- 
tain Falls  T.  £  /.  Co,,  8  Colo.  App.  295  (88  Pac.  Rep.  77)- 

Sec.  102.  Actions  for  deceit — Damages.  In  actions 
to  recover  damages  on  account  of  fraudulent  representations, 
the  defendant  may  be  held  liable  where  he  has  participated  in 
the  fraud,  even  though  he  received  no  part  of  the  considera- 
tion or  was  in  no  way  directly  interested  in  the  transaction^ 
Carpenter  v.  Wright,  52  Kan.  221  (84  Pac.  Rep.  798). 
Where  a  principal  receives  the  benefit  of  an  agent's  fraud, 
both  may  be  held  liable  for  damages.  Gunther  v.  Ullrich  ^ 
82  Wis.  222  (52  N.  W.  Rep.  88).  In  a  recent  case  the 
supreme  court  of  Kansas  say  :  '*  A  fraudulent  representation, 
by  one  who  assumes  to  have  personal  knowledge,  to  a  pur- 
chaser of  real  estate,  that  there  is  no  incumbrance  thereon, 
and  upon  which  representation  the  purchaser  relies  and  acts 
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to  his  injary,  will  gustain  an  action  for  the  tort,  although  the 
purchaser  might  have  discovered  the  fraud  by  searching  the 
public  records."  Carpenter  v.  Wright^  52  Kan.  221  (84 
Pac.  Rep.  798).  Citing,  McKee  v.  Eaton,  26  Kan.  226; 
Curtis  V.  Stilson,  88  Kan.  802  (16  Pac.  Rep.  678)  ;  Matlack^ 
V.  Shaffer,  51  Kan.  208  (82  Pac.  Rep.  891)  ;  David  v.  Park, 
108  Mass.  501 ;  Bristol  v.  Braid-wood,  28  Mich.  195 ;  Babcock 
V.  Case,  61  Pa.  St.  427;  Linn  v.  Green,  5  McCrary,  880  (17 
Fed.  Rep.  407).  This  doctrine  is  fully  supported  by  Matlack 
V.  Shaffer,  51  fcan.  208  (82  Pac.  Rep.  890 ;  87  Am.  St.  Rep. 
270). 

In  a  recent  case  the  supreme  court  of  Vermont  say :  "  To 
constitute  actionable  fraud  or  deceit  in  the  sale  of  property, 
the  false  representations  or  concealments  must  be  of  existing 
facts— not  of  facts  that  will  exist,  nor  of  promises,  nor  of  mat- 
ters of  judgment,  nor  of  opinion — ^relating  to  the  subject-mat- 
ter of  the  contract,  affecting  its  essence  and  substance,  known 
to  be  false  by  the  vendor,  not  open  to  the  knowledge  of,  nor 
known  by,  the  purchaser,  made  by  the  vendor,  and  relied 
upon  by  the  purchaser,  as  inducements  to  the  contract." 
Shanks  v..  Whitney,  66  Vt.  405  (29  Atl.  Rep.  867):  Citing, 
Childs  V.  Merrill,  68  Vt.  468  (22  Atl.  Rep.  626 ;  14  L.  R. 
A.  264)  ;  Palmer  v.  Bell,  85  Me.  852  (27  Atl.  Rep.  250)  ; 
Burns  v.  Dockray,  156  Mass.  185  (80  N.  E.  Rep.  551) ;  Nash 
v.  Trust  Co.,  159  Mass.  487  (84  N.  E.  Rep.  625).  It  is  held 
that  the  measure  of  damages  is  the  difference  in  value  between 
the  land  as  it  would  have  been  if  as  represented,  and  as  it 
actually  is,  such  difference  being  determined  as  at  the  time 
of  the  sale.  Constant  v.  Lehman  et  aL,  52  Kan.  227  (84 
Pac.  Rep.  745).  Fraudulent  representations  as  to  the  pur- 
poses for  which  the  land  is  adapted,  fertility  of  the 
soil,  state  of  cultivation,  character  of  improvements, 
and  amount  of  timber  on  the  land,  may  be  made  the  basis 
of  an  action  for  damages.  Armstrong  v.  White, 
Ind.  (87  N.  E.  Rep.  28).     False  representations  concern- 

ing matters  peculiarly  within  the  knowledge  of  the  party 
making  them,  and  of  such  character  that  the  truth  or  falsity 
cannot  be  readily  ascertained,  if  not  mere  belief  or  opinion, 
create  a  liability,  as  against  the  party  making  them.  Bloomer 
V.  Gray,        Ind.  App.  (87  N.  E.  Rep.  819).     A  vendor 
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may  be  held  liable  for  misrepresentation  as  to  the  amount  of 
an  existing  mortgage,  although  he  is  personally  liable  to  pay 
the  same,  and  the  vendee  does  not  assume  its  payment.  Short 
V.  Cure,  100  Mich.   418  (59  N.  W.  Rep.  178).  ' 

Sec.  103.  Construction  of  statutes — Overruling  of 
former  decision — Effect  of  upon  real  contracts.  Courts  of 
last  resort  are  often  constrained  to  change  the  rulings  of  ques- 
tions of  the  highest  importance.  When  this  is  done,  the  gen- 
eral rule  is  that  the  law  is  not  changed,  but  that  the  court  was 
mistaken  in  its  former  decision,  and  that  the  law  is,  and 
always  has  been,  as  expounded  in  the  last  decision.  But  to 
this  general  rule  there  is  a  well-established  and  well  understood 
exception.  This  exception  is  that,  "  after  a  statute  has  been 
settled  by  judicial  construction,  the  construction  becomes,  so 
far  as  contract  rights  acquired  under  it  are  concerned,  as  much 
a  part  of  the  statute  as  the  text  itself,  and  a  change  of  decis- 
ion is  to  all  intents  and  purposes  the  same  in  its  effect  on  con- 
tracts as  an  amendment  of  the  law  by  means  of  a  legislative 
enactment.  "  The  sound  and  true  rule  is  that  if  the  contract, 
when  made,  was  valid  by  the  laws  of  the  state  as  then  ex- 
pounded by  all  the  departments  of  its  government  and  admin- 
istered in  its  courts  of  justice,  its  validity  and  obligation  can- 
not be  impaired  by  any  subsequent  act  of  the  legislature  of 
the  state  or  decision  of  its  courts  altering  the  construction  of 
the  law.     Stephenson  v.  Boody,         Ind.  (88  N.  E.  Rep. 

881) ;  Haskett  v.  Maxey,  184  Ind.  182  (88  N.  E.  Rep.  858 ;  19 
L.  R.  A.  879)  ;  Farrior  v.  New  England  Mort.  Security  Co.y 
2  Ballards'  Annual,  §§  658-660. 

Sec.  104.  Mistake — ^As  to  vrhen  it  renders  a  real 
contract  void  or  voidable.  It  is  held  that  the  possession  of 
land  under  a  contract  predicated  wholly  upon  a  mistake  as  to 
the  true  boundary  between  adjoining  owners,  was  sufficient 
to  defeat  the  action  of  ejectment,  such  contract  not  being 
void.  Houghton  v.  Mendenhall,  50  Minn,  40  (52  N.  W. 
Rep.  269).  The  court  say:  **  A  misapprehension  in  the 
minds  of  the  contracting  parties,  even  concerning  facts  which 
are  relevant  and  material  to  their  agreement,  does  not  neces- 
sarily render  this  agreement  void  and  of  no  effect.  Such,  un- 
doubtedly, may  be   the  result  where  the  mistake  goes  to  the 
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very  substance  of  the  whole  consideration  of  the  contract,  so 
that  it  can  be  said  that  the  agreement  is  wholly  unsupported 
by  any  consideration,  or  where,  by  reason  of  the  mutual  mis- 
take of  the  parties,  their  agreement  is  inapplicable  to  the  sub- 
ject contemplated  by  them,  or  is  impossible  of  performance,  or 
where  the  mistake  is  of  such  a  nature  as  to  exclude  any  real 
consent  of  the  parties ;  their  minds  not  meeting  in  agreement 
upon  the  same  matters." 

Sec.  105.  Miscellaneous  notes  on  contracts.  Where 
a  contract  is  executed  in  duplicate,  each  party  retaining  a  copy, 
an  unauthorized  alteration  by  one  of  the  parties  of  the  copy 
held  by  him,  while  it  annuls  that  copy  as  an  instrument,  it 
does  not  affect  his  rights  under  the  contract  as  actually  made, 
which  may  be  established  by  the  other  copy.  Jones  v.  Hoards 
59  Ark.  42  (26  S.  W.  Rep.  198).  One  who  conspires  with 
an  agent  of  the  vendor  to  take  advantage  of  a  breach  of  trust 
on  his  part  to  sell  at  a  reduced  price,  cannot  have  a  rescission 
on  account  of  the  agent's  misrepresentations.  Pearce  v.  Ware^ 
94  Mich.  821  (58  N.  W.  Rep.  1106).  A  party  to  a  contract, 
the  object  of  which  is  to  perpetrate  a  fraud  upon  third  parties, 
cannot  maintain  an  action  for  its  rescission.  Barnes  v.  Starr 
et  al.y  64  Conn.  186  (28  Atl.  Rep.  980).  A  contract  made 
between  attorney  and  client  pending  litigation,  for  which  the 
attorney  was  employed,  providing  for  larger  compensation  for 
attorney  than  was  originally  agreed  upon,  is  void.  A  con- 
tract by  client  to  transfer,  or  a  transfer  of  the  property  in  liti- 
gation by  client  to  his  attorney  for  services,  is  voidable, 
because  of  the  existing  relations  of  the  parties,  but  a  delay  by 
the  client  of  seven  years  before  asking  that  the  contract  or 
transfer  be  set  aside  is  laches.  (Citing  cases.)  Elmore  v.  John- 
son,  148  111.  518  (82  N.  E.  Rep.  418 ;  86  Am.  St.  Rep.  401 ; 
21  L.  R.  A.  866).  It  is  a  general  rule  that  laws  in  existence 
are  necessarily  referred  to  in  all  contracts  made  under  such 
laws  and  that  no  contract  can  change  the  law.  Havens  v. 
Germania  Fire  Ins.  Co,,         Mo.  (27  S.  W.  Rep.  718). 

Where,  as  an  inducement  to  plaintiff  to  purchase  land  through 
defendant,  the  latter  contracts  with  him  to  buy  the  land  from 
him  within  a  certain  time  if  plaintiff  so  desires,  such  contract 
is  not  void  for  want  of  mutuality,     yohnston  v.  Wadsivorth, 
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24  Ore.  494  (84  Pac.  Rep.  18) .  In  the  absence  of  fraud,  an 
executed  contract  for  the  sale  of  land,  possession  having  been 
taken,  will  not  be  rescinded  for  failure  of  title.  Renter  v. 
La-we,  86  Wis.  106  (56  N.  W.  Rep.  472).  The  promise  of 
a  married  woman  to  convey  her  homestead  being  void,  is  no 
consideration  for  the  promises  of  another  to  convey  land  to- 
her ;  and  the  tender  of  performance  on  her  part,  will  not  make 
the  contract  to  convey  land  to  her  enforcible  against  the  ven- 
dor. This  is  upon  the  ground  that  her  tender  may  be  with- 
drawn by  her  at  any  time.  However,  where  such  promise  of 
the  married  woman  to  convey  is  followed  up  by  her  giving 
possession,  she  may  then  enforce  the  contract  against  the  other 
party  and  he  will  not  be  heard  to  say  that  he  has  received  nO' 
consideration  for  his  promise.      Williams  v.  Graves^  Tex. 

Civ.  App.  (26  S.  W.  Rep.  884).      Under   Hill's  Ann. 

Ore.  Code,  §  785,  providing  that  an  agreement  for  the  sale 
of  land  is  void  unless  the  same,  or  some  memorandum  thereof 
expressing  the  consideration,  be  in  writing,  it  is  held  that  the 
presence  of  a  seal  is  sufficient  recital  of  consideration  to  satisfy 
the  statute,  yohnston  v.  Wadsworth^  24  Ore.  494  (84  Pac» 
Rep.  18). 


GONViYANCES. 


(iSSM  Deeds;  Mortgages;  Power  of  Attorney;  Mines;  Married  Women.} 

EPITOME  OP  CASES. 

Sec.  106.  Restrictions  upon  alienation.  Where  a 
parent  conveys  real  estate  to  a  child  in  consideration  that  the 
child  will  give  the  parent  a  home  and  support  upon  the  land 
conveyed,  the  contract  is  a  personal  one  and  cannot  be  trans- 
ferred to  a  third  person  without  the  consent  of  the  parent,  and 
an  attempt  to  do  so  gives  the  parent  the  right  to  revest  the 
entire  estate  in  himself.  TTiofnas  v.  TTiomas^  24  Ore.  251  (88 
Pac.  Rep.  565).  A  prohibition  against  alienation  has  no  ref- 
erence to  a  sale  by  decree  of  court  for  reinvestment  under  a 
statute  (Ky.  Civ.  Code,  §  491),  unless  sales  of  this  character 
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are  expressly  forbidden.     Lindemeicr  v.  Lindemcier^        Ky. 
(15  S.  W.  Rep.  524). 

Sec.  107.  Assignments  for  creditors.  When  the 
debtor  has  once  entered  upon  the  doing  of  those  formal  acts 
necessary  to  make  an  assignment  for  the  benefit  of  creditors 
he  can  thereafter  make  no  valid  preferences  if  he  persevere 
and  complete  the  assignment  thus  begun.  Peed  v.  Elliott^ 
184  Ind.  586  (84  N.  E.  Rep.  819).  The  reservation  of  a 
homestead,  which ,  in  fact,  is  not  exempt,  in  an  assignment  for 
the  benefit  of  creditors,  with  preferences,  does  not  invalidate 
the  assignment.  Baker  v.  Baer^  59  Ark.  508  (28  S.  W.  Rep. 
28).  The  assignee  has  no  higher  or  better  title  than  his 
assignor.  Lockett  4t  Co.  v.  Robinson^  81  Fla.  184  (12  So. 
Rep.  649 ;  20  L.  R.  A.  67).  Under  U.  S.  Rev.  Stat.  §  5046- 
prescribing  what  shall  pass  to  an  assignee  in  bankruptcy,  it  is 
held  that  a  parol  agreement  allowing  the  bankrupt  the  right 
to  redeem  from  a  particular  deed,  made  before  the  assignment, 
passes  to  the  assignee,  and  cannot  be  enforced  by  the  bank- 
rupt after  his  discharge.  Poraast  v.  Hyman^  188  111.  428  (2& 
N.  £.  Rep.  800).  An  assignee  in  bankruptcy  under  the 
bankrupt  law  of  the  United  States  takes  the  bankrupt's  title  to 
all  his  property,  and  his  title  cannot  be  divested  without  an 
order  of  the  court  having  control  and  administration  of  the 
trust.  May  v.  New  Orleans  4t  Carrollton  /?.  /?.  C(?.,  44  La. 
An.  444  (10  So.  Rep.  769)  ;  Chachere  v.  Block,  La. 
(16  So.  Rep.  176).      See  Records;  As  to  what  is  recording. 

The  title  of  an  assignee  in  bankruptcy  is  not  divested  by 
an  order  of  the  court  having  charge  thereof  permitting  credi- 
tors to  withdraw  their  claims  filed  and  institute  suit  directly 
against  the  debtor.     Kreigerv,  Seng^         Ky.  (18  S.  W. 

Rep.  1015).  As  to  the  force  and  effect  of  an  assignment  for 
the  benefit  of  creditors  made  by  a  non-resident  debtor,  as  a 
conveyance  of  land  in  another  state.      TTiomfson  v.  EllenZy 

Minn.  (59  N.  W.  Rep.  1028).     Where  an  insolvent 

executes  a  conveyance  purporting  to  convey  absolutely  all  his 
property  to  a  trustee,  which  states  that  it  is  "  to  secure,"  and 
is  ^'intended  as  a  mortgage  to  secure,"  debts  due  a  part  of  his 
creditors,  and  authorizes  a  sale  by  the  trustee,  such  instrument 
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is  a  valid  mortgage  with  a  power  of  sale,  and  not  a  general  as- 
signment under  Sayles'  Tex.  Civ.  Stat.,  art.  65a.    Laird  v. 

Wets,  85  Tex.  98  (28  S.  W.  Rep.  864).  Whether  or  not  an 
assignment  or  deed  of  trust  is  a  general  assignment  under  the 
provision  of  Tenn.  Acts  1881,  ch.  121,  prohibiting  preferences, 
must  be  determined  by  the  face  of  the  instrument  and  not  by 
evidence  dehors  the  instrument.  Stedtnan  v.  Dohhins^  98 
Tenn.  897  (24  S.  W.  Rep.  1188).  Ky.  Gen.  Stat.  ch.  89,  art. 
2,  §  84;  ch«  44,  art.  2,  §  8,  applied — assignment  by  operation 
of  law — presentation  of  claims — rights  of  lien  creditors.  Bank 
of  Louisville  v.  Laughbridge,  92  Ky.  472  (18  S.  W.  Rep.  1). 
Ky.  Gen.  Stat.,  ch.  44,  art.  2,  §  1,  construed— conveyance  in 
contemplation  of  insolvency,  with  a  view  of  preferring  credi 
tors,  to  operate  as  an  assignment  for  the  benefit  of  creditors 
Baker  v.  Kinnaird,  94  Ky.  6  (21  S.  W.  Rep.  287) 
Levis  V.  Zinn,  98  Ky.  628  (20  S.  W.  Rep.  1099).  N.  Y 
Laws  1887,  ch.  508  applied— effect  of  preference  of  creditors 

Central  N.  Bank  v.  Seligman,  188  N.  Y.  485  (84  N.  E.  Rep 
196).     Ohio  Rev.  Stat.,  §  6848,  applied— effect  of  preferring 
creditors.      Gashe  v.  Toung^  O.   St.  (88  N.  E.  Rep. 

20).     U.  S.  Rev.  Stat.,  §§  5016,  5058,  5057,  applied— sale  in 
bankrupt  proceedings.     Moorman  v.  Arthur  et  al,,  Va. 

(18  S.  E.  Rep.  869). 

Sec.  108.  Miscellaneous  notes.  The  word  ''  execute  " 
when  applied  to  a  written  instrument,  unless  the  context  indi- 
cates that  it  was  used  in  a  narrower  sense,  imports  the 
delivery  of  the  instrument.  L^  Mesnager  v.  Hamilton  et  ux., 
101  Cal.  582  (85  Pac.  Rep.  1054;  40  Am.  St.  Rep.  81). 
Ky.  Civ.  Code,  §  782,  subd.  7,  prescribing  w^hat  shall  consti- 
tute a  "  signature"  applies  only  to  such  instruments  as  are  re- 
quired to  be  executed  under  the  provisions  of  the  Code,  and 
does  not  apply  to  ordinary  conveyances.  Meazles  v.  Martin, 
98  Ky.  50  (18  S.  W.  Rep.  1028).  A  conveyance  of  land  of 
an  estate  by  the  administrator,  making  no  reference  to  his 
representative  character,  he  being  also  a  devisee,  is  effective 
only  as  to  his  individual  interest.  Cohca  v.  Hemingway,  71 
Miss.  22  (14  So.  Rep.  784).  An  interesting  article  on  "  Land 
Transfer  Reform."     28  Am.  Law  Rev.  pp.  196-210. 
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Sec.  109.  Po^xrer  to  o^xm  real  estate.  In  the  absence 
of  any  proof  a  corporation  is  presunjed  to  have  power  to  pur- 
chase and  hold  land.  Stockton  Sav,  Bank  v.  Staples,  98  Cal. 
189  (82  Pac.  Rep.  986).  In  the  absence  of  a  statute,  the 
capacity  of  a  corporation  to  take  a  conveyance  of  land  after 
the  transfer  has  reached  completion,  cannot  be  called  in  ques- 
tion in  a  collateral  "way  except  by  the  state.  Connecticut  Mut. 
Life  Ins.  Co.  v.  Smith,  117  Mo.  261  (22  S.  W.  Rep,  628 ; 
88  Am.  St.  Rep.  656).  Where  a  corporation  is  authorized  for 
some  purposes,  or  to  a  limited  extent,  to  take  conveyance  of 
and  hold  real  estate,  a  deed  of  lands  for  other  purposes,  or  be- 
yond the  limit  allowed,  is  not  absolutely  void,  but  passes  the 
title  as  between  the  parties,  subject  only  to  be  inquired  into  in 
a  direct  proceeding  by  the  state.  Board  of  Supervisors  of 
Quitman  County  v.  Stritze,  70  Miss.  820  (18  So.  Rep.  86)  ; 
Gilbert  V.  Hole,  2  S.  Dak.  164  (49  N.  W.  Rep.  1).  Citing 
Dill.  Mun.  Corp.  (4th  Ed.)  §574;  Cowell  v.  Springs  Co., 
100  U.  S.  60 ;  Bank  v.  Matthews,  98  U.  S.  628 ;  Mining'  Co.  v. 
Clerkin,  14  Cal.  552;  Hayward  v.  Davidson,  41  Ind.  214; 
Barnes  v.  Suddard,  117  111.  287  (7  N.  E.  Rep.  477)  ;  Goundie 
V.  Northampton,  etc.,  Co.,  7  Pa.  St.  288;  Z>c  Camp  v.  Dob- 
bins, 29  N.  J.  Eq.  86.  A  corporation's  inability  to  hold  real 
estate  can  be  taken  advantage  of  only  by  the  state.  Myers  et 
al.  v.  McGavock,  89  Neb.  848  (58  N.  W.  Rep.  522);  Hanlon 
eial.  V.  Union  Pac.  R.  Co.,  40  Neb.  52  (58  N.  W.  Rep. 
590).  In  the  absence  of  some  legislative  inhibition  foreign 
corporations  have  the  same  right  to  acquire  real  estate  in  a 
given  state  as  a  non-resident  individual.  N.  Y.  Laws  1892, 
ch.  687  construed  and  applied.  Lancaster  v.  A.  I.  Co.,  140 
N.  Y.  576  (85  N.  E.  Rep.  964;  24  L.  R.  A.  822).  Under 
the  provisions  of  ch.  88  of  Miss.  Code  1880,  there  is  no  dis- 
tinction between  the  rights  of  domestic  and  foreign  corpora- 
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tions  as  to  the  ownership  of  real  estate  in  that  state.  Taylor 
V.  Alliance  Trust  Co,,  71  Miss.  694  (15  So.  Rep.  121).  Wash. 
Laws  1889-90,  ch.  9,  §  1  construed— foreign  corporations  deal- 
ing in  real  estate.  Realty  Co,  v,  Afpollonio,  5  Wash.  487  (82 
Pac.  Rep.  219). 

Sec.   110,     Deeds  and   mortgages   by  corporations. 

As  a  general  rule  a  quasi  public  corporation  has  no  power  to 
convey  or  incumber  its  lands  except  for  the  particular  purpose 
for  which  the  corporation  was  created.  Wolford  v.  Crystal 
Lake  Cemetery  Associatioriy  54  Minn.  440  (56  N.  W.  Rep. 
56).  A  deed  signed  in  the  name  of  the  corporation,  by  its 
president,  vice-president,  secretary  and  treasurer,  who  consti- 
tuted all  the  stockholders,  directors,  and  officers  of  the  corpor- 
ation, was  held  to  be  executed  as  a  common  law  deed. 
Heath  v.  Big  Falls  Cotton  Mills,         N.  C.  (20  S.  E. 

Rep.  869).  A  conveyance  made  by  a  corporation  purporting 
to  be  executed  by  the  proper  officers,  the  certificate  of  which 
recites  that  they  were  such,  is  admissible  in  evidence  without 
farther  proof  of  their  official  capacity.  Shaffer  v.  Hahn,  111 
N.  C.  1  (15  S.  E.  Rep.  1088).  The  signatures  to  a  deed  of  a 
legal  quorum  of  a  board  of  county  commissioners  is  sufficient, 
and  it  is  unnecessary  for  each  to  add  a  seal  to  his  name  in 
order  to  make  it  a  sealed  instrument.  Martin  v.  Townsendy 
82  Fla.  818  (18  So.  Rep.  887).  In  an  action  to  foreclose  a 
mortgage  regularly  executed  and  acknowledged  by  the 
president  and  treasurer  of  a  corporation,  chartered  under  the 
laws  of  one  state,  upon  real  estate  in  another,  the  defense  of 
ultra  vires  cannot  be  made  by  the  corporation  but  must  be 
made  by  a  stockholder  or  stockholders  who  must  not  be  guilty 
of  laches.  Boyce  v.  Montauk  Gas  Coal  Co. ,  87  W.  Va.  78 
(16  S.  E.  Rep.  501).  In  Missouri  it  is  held  that  a  deed  con- 
veying land  in  that  state  executed  and  delivered  by  a  corpora- 
tion in  a  foreign  country  is  valid.  Missouri  Lead  Min.  £ 
Smeltifig  Co,  v.  Reinhard,  114  Mo.  218  (21  S.  W.  Rep.  488). 
A  corporation  is  estopped  to  deny  the  authority  of  its  officers 
to  execute  a  mortgage  by  receiving  and  using  money  secured 
thereby.  Gribble  v.  Columbus  Brewing  Co.,  100  Cal.  07  (84 
Pac.  Rep.  527).  After  a  mortgage  has  become  fully  executed 
by  a  sale  and  conveyance  thereunder,  the  mortgagor  cannot 
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avail  himself  of  the  objection  that  the  mortgage  was  originally 
invalid  on  account  of  the  failure  of  the  mortgagee,  a  foreign  cor- 
poration, to  comply  "with  the  law  in  respect  to  declaring  a 
place  of  business  in  the  state.  Ala.  Acts  1886-87,  p.  102 
applied.  Gamble  v.  Caldwell,  98  Ala.  577  (12  So.  Rep.  424). 
See  McCall  v.  American  Freehold  L.  M.  Co.y  99  Ala,  427 
(12  So.  Rep.  806.)  The  stockholders  of  a  corporation,  having 
had  knowledge  of  the  action  of  the  directors  in  directing  all 
its  property  to  be  sold  and  conveyed,  and  not  having  taken 
any  steps  to  condemn  or  prevent  it,  will  be  held  to  have  rati- 
fied the  execution  and  delivery  of  the  deed.  Slokes  and 
Haines  v.  Detrick  and  Bradley,  75  Md.  256  (28  Atl.  Rep. 
846).  Particular  corporations  held  to  have  power  to  mortgage 
their  real  estate.  Evans  v.  Boston  Heating  Co,,  157  Mass. 
87  (31  N.  E.  Rep.  698). 

Sec.  111.  Deeds  and  mortgages  by  corporations — 
Presumption  of  authority.  Where  a  deed  or  mortgage 
purporting  to  have  been  executed  by  a  corporation  is  signed 
and  acknowledged  in  its  behalf  by  the  president  and  secretary 
thereof,  with  the  corporate  seal  attached,  the  presumption  is 
that  it  was  executed  by  authority  of  such  corporation,  and  the 
burden  of  proof  is  upon  one  who  denies  such'  authority.  Con- 
tracts of  a  corporation,  which  are  not  contrary  to  the  express 
provisions  of  its  charter,  are  presumed  to  be  within  its  powers, 
and  the  burden  is  upon  one  denying  their  validity  to  prove  the 
facts  which  render  them  ultra  vires.  Gorder  v.  Plattsmouth 
Canning  Co.,  86  Neb.  548  (54  N.  W.  Rep.  880)- 

Sec.  112.  Municipal  corporations — Powers  and  lia- 
bilities. There  is  a  distinction  between  property  purchased 
for  a  public  use  and  not  yet  dedicated,  and  property  purchased 
for  that  purpose  and  actually  dedicated  for  that  use ;  and  where 
a  deed  vests  the  title  in  property  in  fee  simple  in  a  municipal 
corporation  without  limitation  or  restriction  as  to  its  alienation, 
the  corporation  has  the  right  any  time  before  it  is  dedicated  to 
a  public  use,  to  dispose  of  the  property.  City  of  Fort  Wayne 
V.  Lake  Shore  d  Mich,  So.  By.  Co.,  132  Ind.  558  (82  N.  E. 
Rep.  215;  82  Am.  St.  Rep.  277).  Citing,  2  Dillon  Mun. 
Corp,  (8d  ed.)  p.  569  ;  Beynolds  v.  Commissioner  etc.,  5  Ohio 
204  j  Beach   v.  Haynes,  12   Vt.  15;    yamison   v.  Fofiana,  48 


§  112,  118  CORPORATIONS.  160 

Mo.  565  (97  Am.  Dec.  414) ;  Board  etc.  v.  Patter sm,  56  111. 
Ill ;  Newbold  v.  Glenn,  67  Md.  489;  State  v.  Woodward^  28 
Vt.  92.  A  city  is  liable  as  a  tort-feasor  for  taking  possession 
of  private  property  wrongfully,  and  without  complying  with 
the  charter  under  which  it  is  incorporated.  City  of  Fort 
Wayne  v.  Hamilton  et  al.,  182  Ind.  487  (82  N.  E.  Rep.  824; 
82  Am.  St.  Rep.  268).  A  municipal  corporation  may  acquire 
and  hold  such  real  estate  as  may  be  necessary  to  enable  it  to 
carry  on  its  corporate  business  and  exercise  its  proper  munici- 
pal functions,  but  it  cannot  lawfully  engage  in  the  business  of 
buying,  selling,  or  dealing  generally  in  real  estate,  either  as  • 
principal  or  broker.  Hayward  v.  Board  of  Trustees  of  Town 
of  Red  Cliff,        Colo.  (86   Pac.   Rep.   795).     A  city 

having  power  to  purchase  property  for  governmental  pur- 
poses can  purchase  land  for  non-payment  of  taxes  levied  by 
the  city.  Keller  dc,  v.  Wilson  dc,,  90  Ky.  850  (14  S.  W. 
Rep.  882).  A  town  in  its  corporate  capacity  has  power  to 
accept  a  conveyance  of  land  for  highway  purposes  and  such 
conveyance  is  not  void  because  it  limits  the  use  of  the  land 
conveyed  to  a  certain  portion  of  each  year.  Hughes  v.  Bing- 
ham,  185  N,  Y.  847  (82  N.  E.  Rep.  78 ;  17  L.  R.  A.  454).  It 
is  held  that  a  town  which  has  been  organized  as  a  school  cor- 
poration is  a  proper  party  plaintiff  in  an  action  to  recover  land 
deeded  for  school  purposes  to  the  township  in  which  such  land 
is  situated.  Ne'wfoint  Lodge  No,  256,  P.  £  A,  M,  v.  School 
Town  ofNewpoint,        Ind.  (87  N.  E.  Rep.  650).    Sale 

and  conveyance  by  the  City  of  San  Diego,  Cal.,  under  Act 
January  80th,  1852,  and  Act  February  7th,  1874,  considered. 
Gordon  v.  City  of  San  Diego,  101  Cal.  522  (82  Pac.  Rep. 
885 ;  86  Pac.  Rep.  18) . 

Sec.  113.  Powers  of  municipalities  in  respect  to 
streets — Exclusive  franchises.  Where  the  charter  of  a  city 
does  not  in  express  terms  confer  upon  it  the  power  to  grant  an 
exclusive  franchise  for  a  street  railway,  but  only  gives  it 
power  to  "permit,  allow  and  regulate"  such  railways,  it  has 
no  power  to  grant  for  a  term  of  years  the  exclusive  right  to 
occupy  its  streets  with  an  electric  railway.  Parkhurst  v.  City 
of  Salem,  21  Ore.  471  (82  Pac.  Rep.  804).  The  court  say  : 
'^  Exclusive  franchises  or  privileges  are  not  favored,  and  are 
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always  construed  most  strongly  in  favor  of  the  state  and 
against  the  grantee.  If  there  is  any  ambiguity  or  doubt  aris- 
ing out  of  the  language  used  as  to  whether  the  exclusive  fran- 
chise has  been  conferred  or  authorized  to  be  conferred,  it  must 
be  resolved  against  the  person  or  corporation  claiming  such 
grant."  The  power  to  regulate  the  use  of  streets  for  railway 
purposes  is  a  persisting  power  inhering  continuously  in  the 
city  government,  and  one  council  cannot,  by  one  exercise  of  the 
power,  deprive  succeeding  councils  of  the  power  to  exercise  it 
again  when  found  necessary  for  the  public  interest.  New 
Orleans  C.  <&  L.  R,  R.  Co.  v.  City  of  New  Orleans^  44  La. 
728  (11  So.  Rep.  78). 

Sec.  114.  Suit  to  set  aside  a  transaction  which  was 
a  fraud  upon  the  stockholders — Parties.  The  corporation 
is  the  proper  party  in  an  action  to  set  aside  a  fraudulent  trans- 
action, by  which  the  promoters  of  the  corpora tioft  induced  the 
subscription  to  its  stock  for  the  purpose  of  completing  the  pur- 
chase of  land,  begun  by  such  promoters.  If  persons  start  a 
company,  and  induce  others  to  subscribe  for  shares  for  the 
purpose  of  selling  property  to  the  company  when  organized, 
they  must  faithfully  disclose  all  facts  relating  to  the  property 
which  would  influence  those  who  form  the  company,  in  decid- 
ing upon  the  judiciousness  of  the  purchase.  If  the  promoters 
are  guilty  of  any  misrepresentation  of  facts  or  suppression  of 
truth  in  relation  to  the  character  and  value  of  the  property,  or 
their  personal  interest  in  the  proposed  sale,  the  company  will 
be  entitled  to  set  aside  the  transaction,  or  recover  compensa- 
tion for  any  loss  which  it  has  suffered.  Ex-Mission  Land  & 
Water  Co.  v.  Flashy  97  Cai.  610  (82  Pac.  Rep.  600). 

Sec.  115.  Miscellaneous  notes.  The  board  of  direct- 
ors of  a  corporation  have  power  to  sell  its  property  to  pay  its 
debts.  Crescent  City  Brev),  Co,  v.  Planner ^  44  La.  An.  22 
(10  So.  Rep.  884).  An  executed  ultra  vires  contract  is  bind- 
ing.    Kadishy.  Garden  City  Equitable  Loan  d:  Bldg.  Ass* n,y 

111.  (88  N.  E.  Rep.  286).     After  a  corporation  has 

enjoyed  the  benefit  of  a  real  contract  for  a  long  time,  it  should 
not  be  heard  to  say  that  it  was  made  in  excess  of  its  powers 
as  a  corporation.  Odd  Eellows^  Hall  As  so,  v.  Hegle^  24  Ore. 
16  (32  Pac.  Rep.  679)  ;   West  Salem  Land  Co,  v.  Montgomery 
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Land  Co.,  89  Va.  192  (15  S.  E.  Rep.  524).  The  objection 
that  a  national  bank  has  loaned  money  upon  real  estate,  in 
violation  of  the  prohibition  of  the  national  banking  laws, 
does  not  lie  in  the  mouth  of  the  delinquent  debtor  of  such 
loan,  and  does  not  disable  the  bank  from  enforcing  the  same 
by  foreclosing  the  mortgage.  The  United  States  alone  can 
complain  of  such  violation.  State  Nat. Bank  v.  Flathers,  45 
La.  75  (12  So.  Rep.  248).  U.  S.  Rev.  Stat.  §§  5186,  5187, 
applied — power  of  national  bank  to  hold  real  estate.  Chip- 
man  V.  McClellan,  159  Mass.  868  (84 N.  E.  Rep.  879).  Hill's 
Wash.  Code,  §§  1524-1526  construed — power  of  foreign  cor- 
porations to  transact  business.  Mechanics^  Af.  £  L,  Co.  v. 
Denny  Hotel  Co.  of  Seattle,  Wash.  St  (82  Pac.  Rep. 

1078). 
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Sec.  116.  Covenants  of  warranty.  A  covenant  of 
warranty  is  not  restricted  by  an  exception  in  a  preceding  cove- 
nant against  incumbrances.  Sandv)ich  Mfg,  Co,  v.  Zellmer,  • 
48  Minn.  408  (51  N.  W.  Rep.  879).  Where  a  husband  loans  his 
money  and  takes  a  mortgage  in  the  name  of  his  wife,  without 
her  knowledge  or  consent,  and  she  merely  executes  an  assign- 
ment of  the  mortgage  under  his  direction,  she  does  not  there- 
by become  liable  on  any  implied  warranty  of  title.  Moore  v. 
Joyce,  161  Pa.  St.  188  (28  Atl.  Rep.  1080).  No  action  for 
a  breach  of  warranty  will  lie  where  the  land  is  described  by 
metes  and  bounds,  and  recited  to  contain  258  acres  *'more  or 
less,"  simply  because  the  tract  contained  only  128  acres. 
Erskine  v.  Wilson,         S.  C.  (19  S.  E.  Rep.  489).     To 

constitute  a  breach  of  warranty,  the  plaintiff  must  show  an 
eviction  by,  or  an  actual  yielding  to  the  holder  of  a  superior 
title ;  the  mere  existence  of  such  a  title  not  being  sufficient. 
McGregor  v.  Tabor  et  al.,         Tex.  Civ.  Ap.  (26  S.  W. 

Rep.  443)  ;  Maverick  v.  Routh  ct  al. ,         Tex.  Ct.  Civ.  Ap. 
(26  S.  W.  Rep.  1008) ;  Jojies  v.  Richmond,  88  Va.  281 
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(18  S.  E.  Rep.  414).     The  breach   of  covenant   cannot  be 
established  by  an  agreed  judgment  of  eviction  to  which  the 
warrantor  was  not  a  party.     Maverick  v.  Routh  et  aL^ 
Tex.  Civ.  Ap.  (26  S.  W.   Rep.    1008).     One  who  has 

parted  with  the  title  conveyed  by  the  deed,  the  covenants  of 
which  are  alleged  to  have  been  broken,  cannot  maintain  the 
action.  Janes  v.  Richmond,  88  Va.  281  (18  S.  E.  Rep.  414). 
In  order  to  conclude  a  warranty  by  a  judgment  of  eviction  the 
notice  must  be  distinct  and  unequivocal  and  expressly  require 
the  party  bound  by  the  covenant  to  appear  and  defend  the 
adverse  suit.  Wheelock  v.  Overshiner  et  «/.,  110  Mo.  100  (19 
S.  W.  Rep.  640). 

Sec.    117.     Eviction    necessary — What    is.     In    an 

action  for  breach  of  covenant  of  warranty,  either  an  actual  or 
constructive  eviction  must  be  pleaded  and  proven ;    and  a 
judgment  which  merely  establishes  an  adverse  paramount  title 
will  not  amount  to  a  constructive  eviction  unless  the  premises 
be  shown  to  be  vacant  and  unoccupied.      Wagner  v.  Finne- 
gan,  64  Minn.  251  (55  N.  W,  Rep.  1129).     Although  there 
must  be  an  eviction,  it  is  not  necessary  that  there  should  be  an 
actual  dispossession  of  the  grantee.     If  the  paramount  title  is 
so  asserted  that  he  must  yield  to  it  or  go  out,  the  covenantee 
inay  purchase  of  the  true  owner  and  this  will  be  considered  a 
sufficient  eviction  to  constitute  a  breach.     As  a  general  rule 
there  must  be  some  hostile  assertion  of  the  paramount  title ; 
but  when  the  United  States  is  owner  of  the  paramount  title 
and  the  land  is  subject  to  entry  and  settlement,  it  has  been 
held  that  this  is  a  sufficient  assertion  of  the  hostile  title  as  to 
authorize  the  grantee  to  submit   to  it  and   purchase.     The 
fact  that  the  grantee  knows  of  the  defect  in  his  grantor's 
title  at  the  time  of  taking  his  deed,  does  not  estop  him  to  set 
up  the  eviction  by  his  purchase  of  the  paramount  title.    Dilla- 
hunty  ^.  Little  Rock  i&  Ft.  5.  R,    Co.,  59  Ark.  699  (27  S. 
W.  Rep.  1002;  28  S.  W.  Rep.  657).     Where  the  vendee  has 
not  been  evicted  from  the  land  and  has  not  paid  anything  to 
remove  any  incumbrance  therefrom,  he  should  not  be  permit- 
ted to  recover  more  than  nominal  damages.      O^ Meara  et  ah 
V.  McDaniel,  49  Kan.  685  (81  Pac.  Rep.  808).     A  judgment 
for  possession  to  which  the  vendee  consents  is  not  an  eviction. 
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Phillips  V.  Cooper,  98  Ga.  689  (20  S.  E.  Rep.  78).  While 
as  between  two  grantees  of  land  from  the  same  grantor,  their 
mixed  possession  would  be  that  of  the  first  grantee,  breach  of 
covenant  of  warranty  in  the  second  grantee's  deed  w^ould  not 
occur  until  his  enjoyment  of  possession  had  been  interrupted. 
Watkins  v.  Gregory,  69  Miss  469  (18  So.  Rep.  696).  If 
there  is  a  hostile  assertion  of  an  irresistible,  paramount  title, 
a  grantee  may  yield  to  it,  not  awaiting  suit  and  Judgment, 
and  not  notifying  his  grantor,  but  he  thereby  takes  upon  him- 
self the  burden,  in  an  action  for  a. breach  of  the  covenant,  of 
proving  the  title  really  paramount.  Copeland  et  al,  v.  J/c- 
Adory  et  al,,        Ala.  (18  So.  Rep.  645.)     A  judgment 

of  eviction  recovered  against  the  plaintiff  is  admissible  to  show 
an  eviction,  although  his  warrantor  was  not  a  party  to  the 
action.  McGregor  v.  Tabor  et  al,  Tex.  Civ.  Ap. 
(26  S.  W.  Rep.  448).  But  it  is  held  that  proof  of  an  eviction 
under  a  suit  in  ejectment  by  the  holder  of  the  paramount  title, 
where  the  warrantor  had  no  notice  of  the  suit,  does  not  relieve 
the  plaintiff  of  the  burden  of  proving  that  the  title  to  which 
he  surrendered  was  actually  paramount.  Haines  et  ux.  v. 
Fort,  24  Ga.     98     (18  S.  E.  Rep.  994). 

Sec.  118.  Breach  of  covenant — ^After-acquired  title 
as  a  defense.  It  is  held  that  where  the  premises  were  vacant 
and  the  grantor  had  no  title  and  his  grantee  had  commenced 
action  on  the  broken  covenants,  he  could  not  be  compelled  to 
accept  an  after-acquired  title,  nor  could  such  after- acquired 
title  be  shown  in  mitigation  of  damages.  Resser  v.  Carney,  52 
Minn.  897  (54  N.  W.  Rep.  89).  The  court  say :  "  The 
doctrine  is  well  supported  by  authority  that  a  grantee  to  whom 
no  title  passed  by  the  deed  of  conveyance,  who  acquired  no 
possession,  and  no  right  of  possession,  may  recover  the  pur- 
chase-money paid,  with  interest,  in  an  action  for  a  breach  of 
the  covenant  of  seisin,  even  though  the  grantor  may  have 
acquired  a  title  during  the  pendency  of  such  an  action,  or  per- 
haps, even  pr^or  to  its  commencement ;  that  the  grantee  is  not 
to  be  compelled  to  accept  the  after-acquired  title  in  satisfaction 
of  the  already  broken  covenant  of  seisin,  or  in  mitigation  of 
damages  recoverable  for  the  breach."  Citings  Blanchard  v. 
Ellis,  1  Gray  1«5;  Tucker  v.  Clark,  2  Sandf.  Ch.  96;  Bing- 
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ham  V.  Wicderwax^  1  N.  Y.  509 ;  Nicholw  Alexander^  29  Wis 
191  (22  N.  W.  Rep.  405)  ;  Burton  v.  Reeds,  20  Ind.  87,  98 ; 
Rawle,  Cov.  §§  179-182,  256-258,  2(>4,  265;  Bigelow,  Estop. 
440 ;  Sedg.  &  W.  Tr.  Title  Land,  §  850.  In  an  action  on  a 
covenant  of  seisin,  where  the  grantee  has  acquired  by  inure- 
ment the  legal  title  at  any  time  before  the  assessment  of  dam- 
ages, the  grantee  will  be  restricted  to  nominal  damages. 
McLennan  v.  Prentice,  85  W^.  427  (55  N.  W.  Rep.  764). 

Sec.  119.  Covenants  against  incumbrances.  It  is 
held  that  a  covenant  against  incumbrances  is  broken  as  soon  as 
made,  when  there  is  an  outstanding  lien  or  incumbrance  at  the 
time,  and  that  the  right  of  action  accrues  in  such  a  case  to  the 
covenantee,  immediately ;  that  the  grantee  need  not  wait  until 
he  is  evicted.  And  if  the  grantee  extinguished  the  incum- 
brance he  may  recover  the  amount  so  paid.  If  he  has  not  extin- 
guished it  he  can  recover  only  nominal  damages.  Where  the 
vendee  buys  in  an  outstanding  mortgage  and  takes  an  assign- 
ment to  himself,  it  is  not  such  an  extinguishment  of  the  lien  as 
will  entitle  him  to  substantial  damages.  Harwood  v.  Lcc,  85 
la.  622  (52  N.  W.  Rep.  521).  Where  the  title,  conveyed  by 
a  deed  containing  the  covenant  relied  upon,  is  obliterated  by 
the  foreclosure  of  a  prior  incumbrance,  a  subsequent  grantee 
in  the  chain  of  title  cannot  maintain  an  action  for  damages  on 
account  of  the  breach  of  such  covenant.  Fisk  v.  Cathcari  et 
aL,  8  Colo.  App.  874  (88  Pac.  Rep.  1004).  An  existing  high- 
way, known  to  the  party  at  the  time  of  the  conveyance,  is  not 
an  incumbrance  upon  the  land.  Harrington  v.  JFidclity 
Loan  db  Trust  Co.  et  aL,         la.  (58  N.  W.  Rep.  1059). 

In  a  recent  case  the  appellate  court  of  Indiana  say : 
**  Whatever  the  doctrine  may  be  as  declared  in  other  states,  we 
think  it  well  settled  in  Indiana  that  a  covenant  agaiiPe  incum- 
brances, embraced  in  the  statutory  form  of  Indiana  deeds  of 
general  warranty,  is  one  that  runs  with  the  land.  Usually,  it 
is  true,  a  special  covenant  against  incumbrances  is  in  frcescnti, 
and  does  not  run  with  the  land,  as  such  covenant  is  broken  as 
soon  as  made,  and  vests  the  right  of  action  at  once  in  the 
immediate  covenantee, and  in  him  alone,  or  in  case  of  his  death, 
in  his  legal  representative ;  but  it  is  otherwise  where  the  cove- 
nant against  incumbrances  is  embraced  in  the  general  war- 
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ranty.  In  that  case,  any  breach  calculated  to  disturb  the 
grantee  in  the  enjoyment  of  his  property  is  covered  by  his 
covenant,  embracing  as  it  does  a  guaranty  for  future  as  well 
as  present  enjoyment.  He  may  wait  until  he  is  evicted  and 
then  sue,  or  he  may  pay  off  the  incumbrance  and  bring  his 
action,  provided  he  finds  it  necessary  to  extinguish  the  incum- 
brance in  order  to  ward  off  an  eviction  if  the  land  is  legally 
bound."  JVtrley  v.  Hinetnan  et  al^  6  Ind.  App.  240  (88  N. 
E.  Rep.  260). 

In  an  action  by  the  grantee  of  a  deed  containing  a  cove- 
nant against  incumbrances  for  a  breach  thereof,  his  measure 
of  damages  is  the  amount  fairly  and  necessarily  paid  by  him 
in  extinguishing  the  incumbrance.  Gilbert  et  al,  v.  Rushmer^ 
49  Kan.  682  (81  Pac.  Rep.  128).  The  implied  covenant 
against  incumbrances  raised  under  §  8249,  N.  Dak.  Comp. 
Laws,  by  the  use  of  the  word  •*  grant "  in  a  conveyance  in  fee, 
is  restrained,  as  against  the  grantor,  by  an  express  covenant 
against  incumbrances  limited  by  its  terms  to  the  heirs,  execu- 
tors, and  administrators  of  the  grantor.  Dun  y.  Deitrich^  8 
N.  Dak.  8  (58  N.  W.  Rep.  81).  A  covenant  of  a  grantor 
against  incumbrances  resulting  from  acts  or  things  done  or 
suffered  by  him  does  not  include  taxes  which  were  a  lien  at 
the  date  of  the  conveyance,  but  not  payable  until  later. 
Smith  et  aL  v.  Eigerman^  5  Ind.  App.  269  (81  N.  E.  Rep. 
862).  But  such  a  covenant  was  held  to  include  a  pre-existing 
lien  for  street  improvement.  Devine  v.  Rawlc  et  aL,  148  Pa. 
St.  208  (28  Atl.  Rep.  1119).  A  contract  to  convey  land  free 
and  clear  from  all  incumbrances  does  not  require  the  vendor 
to  pay  assessments  thereafter  made  for  local  improvements 
in  advance  of  the  execution  of  the  work,  as  such  assessments, 
althougflVncumbrances  in  a  strict  sense,  are  not  incumbrances 
com  tern  plated  by  the  contract.  Gotthelf  v.  Stranahan^  188 
N.  Y.  845  (84  N.  E.  Rep.  286 ;  20  L.  R.  A.  455) .  Under  the 
statute  of  1808  the  use  of  the  words  "  grant,  bargain,  and 
sell "  in  a  deed  conveying  a  fee  simple  did  not  constitute  a 
general  covenant  against  incumbrances  and  for  quiet  enjoy- 
ment, but  amounted  to  a  covenant  only  against  acts  done  or 
suflfered  by  the  grantor  and  his  heirs.  Hejlin  et  al,  v.  Phillips^ 
96  Ala.  561  (11  So.  Rep.  729i. 
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Sec.  120.     Covenants  running  ^th  the  land.     In  a 

well  considered  case  the  authorities  are  reviewed  and  it  is  held 
that  where  a  husband  in  possession  of  his  wife^s  land  receives 
a  portion  of  the  purchase  price,  his  covenant  of  warranty  to 
the  grantee  will  run  with  the  land  and  inure  to  mortgagees  and 
grantees  in  proportion  to  their  rights,  and  a  purchaser  at  a 
foreclosure  sale  may  maintain  his  action  against  the  covenant  or 
as  a  privy  in  estate.     Mygatt  v.  CoCy  142  N.  Y.  78  (86  N.  E. 
Rep.  870;  24  L.  R.  A.  850).     In  a  recent  case  the  supreme 
court  of  New  York  say :     "  Where  the  covenant  concerns 
land,  and  is  one  which  is  capable  of  being  annexed  to  the 
estate  and  it  appears  that  it  is  the  intention  of  the  parties  as 
expressed  in  the  instrument,  then  it  shall  be  construed  as  run- 
ning with  and  charging  the  land  thereafter."     Mott  et  aL  v. 
Oppenheimer  ei  aL,  185  N.  Y.  812  (81  N.  E.  Rep.  1097;  17  L. 
R.  A.  409) .      Where  the  owner  of  a  block  of  lots  conveys 
one  of  them  by  deed,  containing  a  covenant  that  the  seller 
would  sell  the  remaining  lots  to  parties  who  would  '*  cause  to 
be  erected  single  dwellings  only  on  each  lot,"  such  covenant 
inures  to  the  benefit  of  all  subsequent  purchasers  of  the  remain- 
ing lots  and  creates  an  easement  in  their  favor.    Hutchinson  et 
al.  V.  Ulrtck  et  aL,  145  111.  886  (84  N.  E.  Rep.  656 ;  21  L.  R. 
A.  891).     Citing,  Dock    Co.  v.  Zeavitt,  54  N.  Y.  85.     It  is 
held  that  a  purchased  at  a  judicial  sale  without  covenants  may 
avail  himself  of  a  prior  covenant  of  warranty,      Thomas  v. 
Bland,  91  Ky.  1  (14  S.  W.  Rep.  955).     The  court  say :     •'  A 
covenant  of  warranty  of  title  runs  with  the  land,  to  which  the 
vendee  looks  as  security  against  any  defect  in  the  title,  and 
which  is  transmitted  to  each  successive  purchaser;  and   the 
fact  that   a   purchaser  with  this  covenant  sells  the  land  to 
another  person,  without  the  covenant  of  warranty  does  not 
restrict  the  latter's  right,  as  far  as  the  previous  warranty  is 
concerned,  to  his  immediate  vendor.     If  the  immediate  vendor 
has  a  covenant  of  warranty,  as  it  runs  with  the  land,  it  is 
included  in  the  sale  of  his  title,  notwithstanding  the  fact  that 
he  declines  to  warrant  the  title  thus  conveyed.     This  covenant 
of  warrant  is  not  conveyed  by  a  succeeding  covenant  of  war- 
ranty, but  by  the  words  of  conveyance ;  and  any  word  that 
conveys  the  title,  conveys  the  warranty  that  the  vendor  holds. 
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because,  as  said,  it  runs  with  the  land,  and  is  transmitted  by 
the  conveyance." 

A  reservation  in  a  grant  of  a  right  of  way  of  an  annual 
payment  therefor  runs  with  the  land,  and  a  subsequent  grantee 
may  enforce  its  payment,  and  he  is  likewise  bound  by  the 
terms  of  the  reservation.  Raby  v.  Reeves^  112  N.  C.  688  (16 
S.  E.  Rep.  760)  The  rights  of  parties  with  respect  to  cove- 
nants running  with  the  land  are  to  be  determined  by  the  law^ 
of  the  place  where  the  land  is  situated.  Riley  v.  Burroughs 
41  Neb.  296  (59  N.  W.  Rep.  929).  A  covenant  against 
incumbrances  runs  with  the  land.  Van  Dyke  v.  Rule^  49  O. 
St.  680  (81  N.  E.  Rep.  882).  An  agreement  on  the  part  of  a 
railroad  company,  in  consideration  of  the  grant  for  right  of 
way,  to  issue  to  the  grantor  a  perpetual  pass  over  its  road, 
does  not  run  with  the  land  so  as  to  bind  the  successor  in  title 
of  the  railroad  company.  Dickey  v.  Kansas  City  £  /.  R,  T. 
Ry.  Co.,  122  Mo.  228  (26  S.  W.  Rep.  685). 

Sec.  121.  As  to  what  will  constitute  a  breach  of 
covenant.  Neither  unlawful  entrance  on  lands  nor  the  tak- 
ing thereof  by  the  right  of  eminent  domain  will  constitute  a 
breach  of  any  of  the  ordinary  covenants  in  a  deed.  McLen- 
nan y.  Prentice,  85  Wis.  427  (55  N.  W.  Rep.  764).  A 
covenant  of  seisin  in  a  deed  of  real  property  is  broken  where 
the  covenantor  has  not  the  possession,  the  right  of  possession, 
and  the  complete  legal  title.  Allen  v.  Allen,  48  Minn.  462 
(51  N.  W.  Rep.  478).  Where  a  deed  in  the  statutory  form 
conveys  land  under  the  shoal  waters  of  a  bay,  the  covenants 
are  broken  at  the  time  of  the  conveyance,  for  the  reason  that 
such  lands  are  not  subject  to  private  ownership.  McLennan 
V.  Prentice,  85  Wis.  427  (55  N.  W.  Rep.  764).  Where  one 
conveys  land  not  in  his  possession  to  which  he  has  no  title, 
his  covenant  of  seisin  is  broken  as  soon  as  made.  Adkiris  et 
aL  V.  Tomlinson,  121  Mo.  487  (26  S.  W.  Rep.  578)  ;  Mercan- 
tile Trust  Co.  V.  South  Park  Residence  Co.,  94  Ky.  271 
(22  S.  W.  Rep.  814).  In  such  case  the  grantee  may  imme- 
diately sue  for  the  price  paid,  though  the  grantor  has  in  the 
meantime  acquired  title  to  the  land.  Rombough  v.  Koons  et 
aL,  6  Wash.  558  (84  Pac.  Rep.  185).  The  burden  of  proving 
a  breach  of  covenant  is  upon  the   party  asserting  the  same. 
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Landt  v.  Major,  2  Colo.  App.  551  (81  Pac.  Rep.  524).  The 
devisees  of  a  decedent  are  liable  for  a  breach  of  his  covenant 
-occurring  after  his  death  and  after  the  final  settlement  of  his 
estate.  Harmon  v.  Dorman  et  al.,  8  Ind.  App.  461  (85  N.  E. 
Rep.  1025). 

Sec.  122.  £reach  of  covenant — Foreclosure  of  pur- 
chase-money mortgage  as  a  defense.  A  foreclosure  of  the 
purchase-money  mortgage  by  the  vendor,  he  purchasing  at  the 
foreclosure  sale,  and  nonredemption  therefrom,  will  not 
extinguish  the  right  of  action  of  the  mortgagor  for  the  breach 
of  the  covenant  in  the  deed  to  him.  Resser  v.  Carney ,  52 
Minn.  897  (54  N.  W.  Rep.  89).  The  court  say  :  "  As  betv^reen 
the  parties  to  such  a  transaction,  the  mortgage  back  to  the 
vendor  is  to  be  deemed  as  reconveying,  subject  to  the  condi- 
tion of  defeasance,  only  such  estate  as  is  conveyed  by  the 
mortgagee  to  the  mortgagors.  It  was  not  effectual,  as  between 
these  parties,  to  discharge  the  vendor  from  his  obligation  upon 
the  covenant  of  seisin,  which,  being  then  broken,  gave  to  the 
mortgagors  an  immediate  right  of  action.  The  general  rule 
that  the  right  of  action  upon  covenants  which  run  with  the 
land  passes  with  the  estate,  and  does  not  remain  in  a  cove- 
nantee after  the  estate  has  been  transferred,  is  not  applicable." 
Citings  Smith  v.  Cannelly%^  Me.  128;  Hayncs  v.  Stevens,  11 
N.  H.  28;  Randall  V.  Ltrwer,  98  Ind.  255;  Rawle,  Gov.  266; 
Bigelow,  Estop.  (5th  Ed.)  411-418. 

Sec.  123.    Measure  of  damages.    The  measure  of  dam- 
ages in  case  of  failure  of  title  to  a  part  of  the  premises  described 
in  the  deed,  is  such  fractional  part  of  the  whole  consideration 
paid  as  the  value,  at  the  time  of  the  purchase,  of  the  part  to 
which  the  title  failed,  bears  to  the  whole  block  purchased, 
and  interest  thereon  during  the  time  the  plaintiff  has  been 
deprived  of  the  use  of  the  part  to  which  the  title  failed,  but 
not  exceeding  six  years.     McLennan  v.  Prentice,  85  Wis.  427 
{55  N.  W.  Rep.   764).     The  measure  of  damages  for  the 
breach  of  a  covenant  of  warranty,  or  for  quiet  enjoyment,  is 
the  consideration  paid  for  the  land,  with  interest,  and  the  costs 
and  expenses  incurred  in  the  suit  by  which  the  covenantee  is 
evicted ;  and  if  the  latter  is  obliged  to  purchase  an  outstand- 
ing title  in  order  to  protect  his  own,  he  may  recover  the 


§  128,  124        ,  COVENANTS.  170 

amount  paid  for  such  paramount  title,  not  exceeding  the  con- 
sideration paid  by  him.  Cheney  v.  Straube^  85  Neb.  521  (5& 
N.  W.  Rep.  479)  ;  Maiheny  ei  al.  v.  Stewart  et  aL^  108  Mo. 
78  (17  S.  W.  Rep.  1014)  ;  Alexander  v.  Bridgford,  59  Ark. 
195  (27  S.  W.  Rep.  69).  In  an  action  for  a  breach  of  cove- 
nant, the  damages  are  limited  to  those  approximately  caused 
by  the  breach,  and  damages  consequential  upon  merely  an 
apparent  defect  of  title  cannot  be  recovered.  Lamb  v.  Buker^ 
84  Neb.  485  (52  N.  W.  Rep.  285).  In  Colorado  it  is  held 
that  in  an  action  by  a  subsequent  purchaser  of  land  against 
the  original  grantor  on  his  general  warranty  of  title  in  case  of 
a  complete  failure  of  title  and  eviction,  the  measure  of  dam- 
ages is  the  amount  paid  by  plaintiff  for  the  land,  with  inter- 
est, not  exceeding  the  amount  paid  by  the  original  grantor. 
Taylor  v.   Wallace,         Colo.  (87  Pac.  Rep.  968).    The 

measure  of  damages  upon  the  breach  of  a  covenant  of  seisin  is 
the  value  of  the  land  at  the  time  of  entering  into  the  cove- 
nant, to  be  ascertained  by  the  consideration  paid,  with  inter- 
est and  the  necessary  costs  and  expenses  incurred  in  defending^ 
the  title,  including  a  reasonable  attorney's  fee ;  but  such 
expenses  must  be  incurred  in  actually  defending  a  suit  for 
eviction,  and  after  notice  of  such  suit  to  the  covenantor. 
Mercantile  Trust  Co,  v.  South  Park  Residence  Co,,  94  Ky^ 
271         (22S.  W.  Rep.  814). 

Sec.  124.  Miscellaneous  notes.  In  declaring  for  a 
breach  of  the  covenant  of  good  right  to  convey,  no  descrip- 
tion of  ol:  reference  to  the  outstanding  title  is  necessary;  nor 
is  it  necessary  to  aver  an  eviction  or  ouster.  Copclandet  aL  v. 
McAdory  et  aL,         Ala.  (18  So.  Rep.  545).     It  is  held 

that  a  covenant  by  several  with  two  of  their  number  is  not 
enforcible  at  law ;  and  although  a  covenant  of  warranty  run- 
ning to  the  grantee,  his  heirs  and  assigns,  can  be  sued  upon  by 
the  assignee  in  his  own  name,  still  it  does  not  operate  as  a 
letter  of  credit,  offering  a  new  credit  to  whoever  will  take  the 
land  on  the  faith  of  it.  Abbott  v.  Hills,  158  Mass.  896  (88 
N.  E.  Rep.  592).  In  order  that  a  third  party  may  avail  him- 
self of  a  covenant  contained  in  a  deed,  it  is  not  sufficient 
that  the  performance  of  the  covenant  may  be  beneficial  to 
him,    it  must  have   been  entered  into  for   his  benefit,  or  at 
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least  such  benefit  must  be  the  direct  result  of  its  performance, 
and  so,  within  the  contemplation  of  the  parties  and  in  addi- 
tion the  grantor  must  have  a  legal  interest  that  the  covenant 
be  performed  in  favor  of  the  party  claiming  its  performance. 
Durnherr  v.  Rau,  185  N.  Y.  219  (82  N.  E.  Rep.  49).  An 
apartment  house  designed  for  the  use  of  several  families 
may  be  erected  on  a  lot  under  a  covenant  to  *' erect  single 
dwellings  only."  Hutchinson  et  aL  v.  Ulrich  ei  tf/.,  146- 
m.  886  (84  N.  E.  Rep.  556;  21  L.  R.  A.  891). 

The  acceptance  of  the  deed  and  the  enjoyment  of  the 
estate  by  the  grantee,  estop  him  from  denying  the  covenants 
and  conditions  therein  to  be  performed  by  him.  An  action 
may  be  maintained  on  the  covenants  to  be  performed  by  him. 
Roberts  et  alv.  Coleman  et  aL,  87  W.  Va.  148  (16  S.  E,  Rep. 
482).  Under  Miss.  Code,  1892,  g  2440,  providing  that  "the 
words  'grant,  bargain,  sell,'  shall  operate  as  an  express 
covenant  ♦  ♦  ♦  that  the  grantor  was  seized  of  an  estate, 
free  from  incumbrances,"  etc.,  there  is  no  implied  covenant  of 
an  estate  in  fee  simple,  even  when  the  habendum  clause  reads 
''  to  have  and  to  hold  in  fee  simple."  Cunningham  v.  Dill- 
ard  et  ah,  71  Miss.  61  (18  So.  Rep.  882).  It  is  held  that  a 
mortgagee  in  possession  is  not  liable  to  the  lessee  of  the  mort> 
gagor  upon  covenants   in  the  lease.       Cargill  v.  Thompson^ 

Minn.  (59  N.  W.  Rep.  688).     The  execution,  deliv- 

ery and  acceptance  of  a  deed  with  full  covenants  of  warranty 
is  not  a  compliance  with  a  covenant  in  the  contract  of  sale 
binding  the  vendor  to  convey  '*  by  deed  in  fee  simple  and  free 
from  all  incumbrances  "  the  premises  sold,  there  being  at  the 
time  of  such  conveyance  an  outstanding  valid  mortgage 
thereon.  Moody  v.  Spokane  <&  U.  H.  St.  R.  Co,  et «/.,  5  Wash. 
St  699  (82  Pac.  751).  Under  Hill's  Wash.  Code  §  1424  which 
provides  that  a  warranty  deed  using  the  words  '*  convey  and 
warrant "  shall  be  construed  as  containing  certain  expressed 
covenants,  was  held  not  to  apply  to  a  deed  which  was 
not  drawn  in  view  of  the  statute,  and  which  set  out  the 
exact  things  warranted.  Leddy  v.  JEnos^  6  Wash.  247  (88 
Pac.  Rep.  508;  84  Pac.  Rep.  665).  A  married  woman  who 
merely  joins  her  husband  in  a  conveyance  of  his  property 
solely  for  the  purpose  of  releasing  her  homestead  rights  is 
not  bound  by  an  implied  covenant  therein.     Dun  v.  Deii-- 
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rich^  8  N.  Dak.  8  (58  N.  W.  Rep.  81).  Under  a  statute 
(Mansf.  Ark.  Dig.  §§  577,  581),  providing  that  a  purchaser 
at  a  tax  sale  may,  upon  proper  notice,  have  a  judicial  decree 
confirming  his  title  against  all  persons  claiming  any  right  to 
the  lands,  it  is  held  that  one  who  had  conveyed  and  warranted 
prior  to  such  a  decree,  and  who  was  not  a  party  thereto,  is 
not  estopped  thereby,  in  an  action  on  his  warranty,  from  show- 
ing that  the  tax  sale  was  void.  Lonergan  v.  Baber^  59  Ark. 
15  (26  S.  W.  Rep.  18).  A  defendant  in  a  suit  involving 
the  title  to  land  conveyed  to  him  by  a  warranty  deed 
may  join  therein  his  warrantor,  but  he  is  not  bound  to  do  so. 
McGregors,  Tabor  et  al.  Tex.    Civ.  App.  (26  S. 

W.  Rep.  448). 

6R0PS  AND  EMBLEMENTS. 

SPARROW  V.   POND. 

(49  Minn.  412).  ♦ 

Crops— FruCtUS  Naturales.  Blackberries,  while  firrowing- 
on  the  bashes,  are  not  subject  to  levy  on  execution  as  personal 
property. 

Mitchell,  J. 

Sec.  125.  Emblements — Fructus  industriales  and 
fructus  naturales.  At  common  law  those  products  of  the 
earth  which  are  annual,  and  are  raised  by  yearly  manurance 
and  labor,  and  essentially  owe  their  annual  existence  to  the 
cultivation  by  man,  termed  **  emblements,"  and  sometimes 
^^  fructus  industriales^'*^  were,  even  while  still  annexed  to  the 
soil,  treated  as  chattels,  with  the  usual  incidents  thereof  as  to 
seisure  on  attachment  during  the  owner's  life,  and  transmis- 
sion after  his  death. 

This  class  included  grain,  garden  vegetables  and  the  like. 
On  the  other  hand,  the  fruit  of  trees,  perennial  bushes 
and  grasses  growing  from  perennial  roots,  and  called 
by  way  of  contradistinction,  ^''fructus  naturales^^  were, 
while  unsevered  from  the  soil,  considered  as  pertaining  to  the 
realty,  and  as  such  passed  to  the  heirs  at  the  death  of  the 
owner,  and  were  not  subject  to  attachment  during  his  life.  4 
Kent  Comm.  p.  *78 ;  4  Bac.  Abr.  872,  tit.   "  Emblements ;" 
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Freem.  Ex'ns,  §  118;  1  Schouler,  Pers.  Prop.  §  100^/  5eq.\ 
State  V.  Gemmilly  1  Houst.  9 ;  Craddock  v.  Riddelsbarger^  2 
Dana  205;  4  Amer.  &  Eng.  Enc.  Law,  tit.  "  Crops;"  Rod- 
weU  V.  Phillips,  9  Mees.  &  W.  501. 

A  possible  exception  to  this  classification  is  the  case  of 
hops  on  the  vines,  which  have  been  held  to  be  personal  chat- 
tels, and  subject  to  sale  as  such.  The  ground  on  which  this 
seems  to  be  held  is  that,  although  the  roots  of  hops  are  peren- 
nial, the  vines  die  yearly,  and  the  crop  from  the  new  vines  is 
wholly  or  mainly  dependent  upon  annual  cultivation.  The 
decisions  upon  that  question,  however,  seem  to  be  based  upon 
the  old  case  of  Latham  v.  Atwood,  Cro.  Car.  515.  See  Prank 
V.  Harrington,  86  Barb.  415. 

It  is  sometimes  stated  that  the  test  whether  the  unsevered 
product  of  the  soil  is  an  emblement,  and,  as  such,  personal 
property,  is  whether  it  is  produced  chiefly  by  the  manurance 
and  industry  of  the  owner.  But,  while  this  test  is  correct  as 
far  as  it  goes,  it  is  incomplete.  Under  modem  improved 
methods,  all  fruits  are  cultivated,  the  quality  and  quantity  of 
the  yield  depending  more  or  less  upon  the  annual  expenditure 
of  labor  upon  the  trees,  bushes,  or  vines  ;  but  it  has  never  been 
held  that  fruit  growing  upon  cultivated  trees  was  subject  to 
levy  as  personal  property.  No  doubt  all  emblements  are  pro- 
duced by  the  manurance  and  labor  of  the  owner,  and  are 
called  *'^frttctus  industriales^'*  for  that  reason  ;  but  the  manner, 
as  well  as  purpose,  of  planting  is  an  essential  element  to  be 
taken  into  consideration.  If  the  purpose  of  planting  is  not 
the  permanent  enhancement  of  the  land  itself,  but  merely  to 
secure  a  single  crop,  which  is  to  be  the  sole  return  for  the 
labor  expended,  the  produce  would  naturally  fall  under  the 
**  head  of  emblements."  On  the  other  hand,  if  the  tree,  bush  or 
vine  is  one  which  requires  to  be  planted  but  once,  and  will 
then  bear  successive  crops  for  years,  the  planting  would  be 
naturally  calculated  to  permanently  enhance  the  value  of  the 
land  itself,  and  the  product  of  any  one  year  could  not  be  said  to 
essentially  owe  its  existence  to  labor  expended  during  that  year ; 
and  hence  it  would  be  classified  among  ^^fructus  naturales,'*  and 
the  right  of  emblements  would  not  attach.  Darlington  Pers. 
Prop.  26.  This  classification  is,  of  course,  more  or  less  arbi- 
trary,  but  it   is  the  one   uniformly    adopted    by  the  courts 
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(unless  hops  be  an  exception),  and  it  is  the  only  one  which 
will  furnish  a  definite  and  exact  rule.  Blackberry  bushes  are 
perennial,  and  when  planted  once  yield  successive  crops. 
They  grow  wild,  but,  like  every  other  kind  of  fruit  or  berry, 
are  improved  by  cultivation.  The  quantity  and  quality  of 
the  yield  is  largely  dependent  upon  the  amount  of  annual  care 
expended  upon  them,  but  the  difference  in  that  respect  be- 
tween them  and  other  fruits  is  only  one  of  degree. 

It  seems  to  us  quite  clear  that  at  common  law  such  ber- 
ries, while  growing  upon  the  bushes,  were  not  subject  to  levy 
on  execution  as  personal  property,  and  we  have  no  statute 
changing  the  rule.  Evidently  the  main  purpose  of  1878  G.  S. 
ch.  66,  §  816,  was,  while  permitting  immature  growing  crops 
to  be  levied  on,  to  prohibit  their  sale  until  they  were  ripe  and 
iit  to  be  harvested.  The  word  "  crops  "  had,  long  before  this 
statute,  acquired  in  law  a  meaning  synonymous  with  or 
equivalent  to  .the  common-law  term  "emblements,"  and 
neither  of  them  including  fruits  or  perennial  trees  or  shrubs, 
and  it  is  to  be  presumed  that  the  term  "  crops  "  is  used  in  the 
statute  in  this  same  sense.  The  only,  change  affected  by  the 
statute  as  to  the  kind  of  products  of  the  earth  which  may  be 
levied  on  while  still  attached  to  the  soil  is,  perhaps,  to  include 
perennial  grasses.  As  we  are  of  the  opinion  that  these  ber- 
ries, while  growing  on  the  bushes,  were  not  subject  to  levy  as 
personal  property,  it  becomes  unnecessary  to  consider  any 
other  question  in  the  case. 

To  prevent  misapprehension  hereafter,  it  may  be  well, 
however,  to  say,  with  reference  to  the  question  whether  crops 
growing  upon  a  homestead  under  the  statutes  of  the  state  are 
subject  to  levy,  or  whether  their  seizure  would  be  an  inter- 
ference with  the  beneficial  use  and  control  of  the  homestead 
by  the  debtor,  that  it  is  not  determined,  as  counsel  for  appel- 
lant assumes,  by  the  case  of  Erickson  v.  Paierson^  47  Minn. 
525  (50  N.  W.  Rep.  699).  In  that  case  the  grain  grew  upon 
the  land  entered  under  the  United  States  homestead  law,  by 
the  provisions  of  which  the  land  was  not  liable  for  debts  con- 
tracted prior  to  the  issuing  of  the  patent,  the  exemption  not 
being  at  all  dependent  upon  occupancy  and  use  as  a  home. 
Hence  that  case  would  not  necessarily  control  the  question  dis- 
cussed in  the  present  case.     Judgment  affirmed. 
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Note.  At  conunon  law  icrowing'  crops  were  not  the  subject 
of  larceay.  Rapalje  on  Larceny,  f  45:  Growing'  grass  and  trees  and 
fruit  on  trees,  cadled  J^etus  naturaleSy  are  in  contemplation  of  law  a 
part  of  the  soil  of  which  thej  are  the  natural  growth,  and  descend 
with  it  to  the  heir,  and  until  severed  cannot  be  seized  on  execution, 
and  under  the  statute  of  frauds  cannot  be  sold  or  conveyed  by 
paroL  BSmbaa  v.  Sattle^,  65  Vt.  285  (45  Am.  Rep.  614).  The  term 
'*  fruit  "  in  legal  acceptance  is  not  confined  to  the  produce  of  those 
trees,  which,  in  popular  language,  are  called  fruit  trees,  but 
applies  also  to  the  produce  of  oak,  elm,  and  walnut  trees; 
it  denotes  the  produce  not  only  of  orchard,  but  of  timber  trees. 
BuUenT.  Dtnningy  5B.  &  C.  847.  Peaches  on  'trees  were  held  not 
subject  to  levy  as  personalty.    BtaU  y.  G^mmpmZZ;  1  Hoiut.  (Det)  9. 
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Sec.  120.  Title  to  crops  upon  sale  of  real  estate.  In 
a  recent  case  the  supreme  court  of  Kansas  say  :  '*  It  has  been 
clearly  settled  in  this  state  that  a  conveyance  of  land,  either 
by  voluntary  deed  or  judicial  sale,  without  reservation,  carries 
all  growing  crops  with  the  title  to  the  land.  This  rule  only 
applies  to  crops  which  are  immature  and  have  not  ceased  to 
draw  nutriment  from  the  soil  at  the  time  of  the  sale,  and  is 
not  applicable  to  crops  that  are  ripe  and  ready  for  harvest. 
This  distinction  has  been  carefully  recognized  in  all  the  cases 
where  the  subject  was  considered."  Pirst  Nat.  Bank  of  Clay 
Center  vl  Beegle,  52  Kan.  709  (85  Pac.  Rep..  814;  89  Am.  St. 
Rep.  865).  Citing,  Garanfo  v.  Cooley,  88  Kan.  187  (5  Pac. 
Rep.  766)  ;  Beckman^.Sikes,  85  Kan.  120  (10  Pac. Rep.  592)  ; 
Caldwell \.Alsop,4&  Kan.  571  (29  Pac.  Rep.  1150);  Good- 
win V.  Smith,  49  Kan.  851  (81  Pac.  Rep.  158)  ;  Land  Co.  v. 
Banvick,  50  Kan.  57  (81  Pac.  Rep.  685).  Upon  a  foreclosure 
sale,  growing  crops  pass  to  the  purchasei ,  in  the  absence  of 
any  reservation  or  waiver,  and  upon  the  confirmation  of  the 
sale  and  the  execution  of  the  deed,  his  title  relates  back  to  the 
time  of  sale.  Missouri  Valley  Land  Co.  v.  Barwick  et  aLy 
50  Kan.  57  (81  Pac.  Rep.  685)  ;  Goodwin  etal.  v.  Smith  et  aL, 
49  Kan.  851  (81  Pac.  Rep.  158;  88  Am.  St.  Rep.  878;  17  L. 
R.  A.  284).  A  mortgage  on  crops,  yet  to  be  raised,  is  held 
void  as  to  creditors.  Merchants'  d:  Mechanics'  Sav.  Bank  v. 
Holdredge  et  aL,  84  Wis.  60J  (55  N.  W.  Rep.  108). 
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Sec.  127.  Foreclosure  of  mortgage — Ownership  of 
crops.  The  holder  of  a  certificate  of  sale  of  land  upon  fore- 
closure, has  no  interest,  by  virtue  of  such  certificate,  in  the 
crops  raised  and  harvested  on  the  land  during  the  year  of 
redemption.  A  contract  by  the  fee-owner,  purporting  to  con- 
vey such  crop  to  the  certificate  holder,  either  as  security  or  ab- 
solutely, cannot  prevail  against  a  prior  mortgage  by  the  fee- 
owner  of  such  crop,  or  against  a  subsequent  mortgage,  taken, 
without  notice  of  such  contract,  and  given  while  the  fee- 
owner  was  in  possession.  Second  Nat^  Bank  v,  Swan^  2  N. 
Dak.  225  (50  N.  W.  Rep.  857).  The  right  of  a  purchaser  at 
a  foreclosure  sale  under  a  first  mortgage  to  the  crops  after  the 
expiration  of  the  time  given  a  junior  mortgagee  to  redeem,  is- 
superior  to  tlie  rights  of  the  lessee  of  such  junior  mortgagee. 
Stanhrough  v.  Cook,  83  la.  705  (49  N.  W.  Rep.  1010).  A 
mortgage  in  advance  of  a  crop  to  be  sown  and  raised  on  the 
land  of  the  mortgagor  will  be  treated  as  an  executory  agree- 
ment to  mortgage,  and  will  take  effect  when  the  crop  is  sown; 
but  the  property  mortgaged  must  be  capable  of  identification,  as- 
in  other  cases.  Walter  A,  Wood  Mowing  <&  Reaping  Mack. 
Co,  V.  Minneapolis  d: N.  Elevator  Co.,  48  Minn.  404  (51  N, 
W.  Rep.  878).  A  mortgagor  has  the  title  to  crops  which  are 
severed  before  the  entry  by  the  mortgagee.  Ilinton  v.  Wals^ 
ton,  N,  C.  (20  S.  E.  Rep.  164). 

Sec.  128.  Miscellaneous  Notes.  Annual  crops  sown 
by  the  owner  of  the  soil  or  by  his  tenant,  and  which  are  the 
produce  of  industry  and  care  while  growing  and  immatured, 
are  personal  property.  Mar  by  w.  Harp,h%  Kan.  898  (86 
Pac.  Rep.  748)  ;  Polley  v.  Johnson  et  al.,  52  Kan.  8  (85  Pac. 
Rep.  8;  28  L.  R.  A.  258) ;  Sexton  v.  Breeze,  185  N.  Y.  887 
(82  N.  E.  Rep.  183).  Crops  and  fruits  gathered  are  not 
realty.     Andrusv,  His  Creditors,  La.  (16  So.  Rep. 

215).  Annual  crops  produced  by  care  and  cultivation,  as 
between  heir  and  executor  or  administrator,  are  treated  as 
chattels.  Matter  of  Chamberlain,  140  N.  Y.  890  (85  N.  E. 
Rep.  602;  87  Am.  St.  Rep.  568).  Ala.  Code  1886,  §  2098 
applied — rights  of  administrator  with  respect  to  growing 
crops.  Naftel  v.  Osborn,  96  Ala.  628  (12  So.  Rep.  182); 
Wright  V.   Watson,  96  Ala.  536  (11  So.  Rep.  684).     In  case 
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of  destruction  of  crops  the  measure  of  damages  is  their  actual 
value  at  the  time  of  the  destruction ;  in  case  of  injury  the 
proper  measure  of  damages  is  the  difference  between  the  actual 
value  of  the  crop  immediately  before  and  after  the  injury. 
Gulf  C.  (&  S.  F.  Ry.  Co,  V.  Nicholson,         Tex.  (25  S, 

W.  Rep.  54)  ;  Gulf  C.  <&  S.  JR.  Ry,  Co,  v.  Carter ,  Tex. 

(25  S.  W.  Rep,  1028).  The  measure  of  damages  for 
the  destruction  of  a  growing  crop  is  its  value  at  the  time  and 
place  it  was  destroyed,  in  the  condition  it  then  was.  Gulf 
C.  d:  S,  F,  R,  Co.  V.  Carter,  Tex.  (25  S.  W.  Rep. 

1028).  A  tenant  renting  land  on  the  shares,  the  crops  to  be 
divided  when  the  same  are  ready  for  market,  does  not  lose  his 
right  to  his  share  of  a  crop  because  it  was  not  divided  before 
the  expiration  of  the  term,  and  before  he  quit  the  premises. 
Wood  v.Noack,  84  Wis.  898  (54  N.  W.  Rep.  785).  A  ven- 
dor may  reserve  growing  crops  by  parol.      Kluse  v.   Sparks, 

Ind.  App.  (86  N.  E.  Rep.  914 ;  87  N.  E.  Rep. 

1047).  Crops  planted  before  the  bringing  of  an  action  of 
forcible  detainer  and  matured  during  its  pendency,  belong  to 
the  tenant  raising  the  same.  McKean  v.  Smoyer,  87  Neb.  694 
(56  N.  W.  Rep.  492).  Where  one  in  adverse  possession  of 
land  severs  crops  before  the  owner  recovers  in  ejectment,  he 
has  title  thereto.     Hint  on  v.  Waist  on,  N.  C.  (20 

S.  E.  Rep.  164).  A  purchaser  in  possession  of  land,  for  the 
payment  of  which  he  has  given  notes,  has  such  an  interest  in 
the  land  as  will  entitle  him  to  mortgage  growing  crops  thereon. 
Russell  V.  Stevens,  70  Miss.  685  (12  So.  Rep.  880).  Crops 
grown'on  the  wife's  land  belong  to  her  and  cannot  be  mort- 
gaged by  her  husband  without  her  consent.     Bray  v.  Carter, 

N.  C.  (20   S.  E.    Rep.  164);    Wells   v.   W.    W. 

Baits  et  al.,  112  N.  C.  288  (17  S.  E.  Rep.  417;  84  Am.  St. 
Rep.  506). 
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6URTESY  AND  DOWER. 


EPITOME  OF  CASES. 

Sec.  120.  As  to  the  nature  of  the  right  of  dower. 
In  New  Jersey  it  is  held  that  until  dower  is  assigned  the  right 
of  a  widow  in  the  land  of  her  husband  is  a  mere  chose  in 
action.  At  law,  if  the  demandant  in  an  action  of  dower 
dies  before  judgment  of  seisin  is  executed,  her  right  to  an 
estate  in  dower  is  determined;  if  before  the  damages  are 
assessed,  her  right  to  damage  is  gone.  A  somewhat  different 
rule  prevails  in  equity.  There,  if  a  widow  dies  pending  a  bill 
for  dower,  her  death  does  not  deprive  her  personal  representa- 
tive of  the  arrears  of  dower,  but  he  may  revive  the  suit  and 
recover  mesne  profits ;  but,  if  no  suit  be  pending  in  equity 
when  the  widow  dies,  her  right  to  damages  dies  with  her,  and 
in  that  case  her  personal  representative  cannot  recover  mesne 
profits.  Polliit  V.  Kerr  et  ah,  49  N.  J.  Eq.  65  (22  Atl.  Rep. 
800).  The  inchoate  right  of  dower  is  a  contingent  estate 
which  will  be  vested  on  the  death  of  the  husband  and  the  wife 
may  protect  it  by  redemption  as  well  before  as  after  it  has 
become  vested,  and  no  act  of  the  husband  alone  can  prejudice 
this  right.  Bonfoey  v.  Bayne  et  aL^  100*  Mich.  82  (58  N. 
W.  Rep.  620).  Under  §  1,  ch.  48,  Rev.  St.  111.  1891,' a  sur- 
viving husband's  right  of  dower  in  his  wife's  land,  is,  before 
its  assignment,  a  mere  right  of  action  and  not  an  estate.  Hei^ 
sen  v.  Hcisen  et  a/.,  145  111.  658  (84  N.  E.  Rep.  597;  21  L. 
R.  A.  434)  ;  overruling,  Crum  v.  Sawyer,  132  111.  448  (24  N. 
E.  Rep.  956) .  Under  the  common  law  and  prior  to  the  mar- 
ried woman's  act  of  1861,  in  Illinois  the  husband  of  a  wife 
seized  of  an  estate  of  inheritance  with  issue  born  alive,  held  a 
vested  estate  as  tenant  by  the  curtesy  initiate  and  one  which 
the  legislature  might  not  take  away.  Jackson  et  aL  v.  Jack- 
son et  aL,  144  111.  274  (38  N.  E.  Rep.  51 ;  86  Am.  St.  Rep 
427)  ;  Citing,  Mettlcr  v.  Miller,  129  111.  640  (22  N.  E.  Rep. 
529).     Under  the  married  woman's  act  of   1861,  in   Illinois, 
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the  estate  of  tenancy  by  the  curtesy  initiate  became  a  mere 
expectancy,  and  was  not,  as  at  common  law,  a  vested  estate, 
and  the  dower  act  of  1874  which  abolished  the  estate  by  cur- 
tesy is  constitutional  as  to  estates  by  the  curtesy  initiate  at  the 
time  of  its  passage.  A  mere  expectancy  may  be  taken  away 
by  the  legislature,  yackson  et  al,  v.  Jackson  et  al.^  144  111. 
274  (88  N.  E.  Rep.  51 ;  86  Am.  St.  Rep.  427).  Citing,  Mc- 
Neer  et  al.  v.  McNeer  et  al,  142  III.  888  (82  N.  E.  Rep.  681 ; 
19  L.  R.  A.  256).  A  widow's  conveyance  of  her  unassigned 
dower  will  be  upheld  in  equity.  Hcrr  ct  ah  v.  Herr  et  aL, 
la.  (58N.  W.  Rep.  897). 

Sec.  130.  Estate  of  husband  necessary  to  wife's 
dower.  A  widow  cannot  assert  a  dower  interest  in  land  of 
the  husband  in  which  she  has  been  given  a  life  estate  by  virtue 
of  an  ante-nuptial  contract,  as  the  husband  had  no  seisin, dur- 
ing the  marriage.  Payne  v.  Payne  et  al,,  119  Mo.  174  (24 
S.  W.  Rep.  781).  Dower  cannot  be  claimed  in  a  remainder 
or  reversionary  estate  in  which  the  husband  had  no  seisin  in 
fact  or  in  law  during  the  marriage.  Carter  v.  McDaniel, 
94  Ky.  564  (28  S.  W.  Rep.  507).  Where  an  ancestor's 
widow  is  in  possession  of  his  realty  awaiting  the  assignment  of 
dower,  an  heir  has  such  seisin  as  will  entitle  his  widow  to 
dower.  Null  et  ah  v.  Howell,  111  Mo.  278  (20  S.  W.  Rep. 
54).  Where  a  father,  for  the  purpose  of  providing  for  his 
improvident  son,  permits  him  to  occupy  his  land  as  a  home  for 
many  years,  the  son  making  no  claim  of  holding  adversely,  his 
widow  cannot  claim  dower  in  such  land.  G^ Bryan  et  aL  v. 
Allen  etal.,  108  Mo.  227  (18  S.  W.  Rep.  892;  82  Am.  St. 
Rep.  595).  Under4N.Y.  Rev.  Stat.  (8th  Ed.),  ch.  1,  tit.8,§ 
1,  actual  seisin  of  the  husband  is  necessary  in  order  for  the 
wife  to  claim  dower;  and  she  is  not  entitled  to  dower  in  lands 
which  he  pays  for,  and  has  conveyed  to  another,  although  the 
husband  really  retains  control  of  the  property,  and  his  object 
is  to  deprive  her  of  dower.  Phelps  v.  Phelps,  148  N.  Y. 
197  (38  N.  E.  Rep.  280;  25  L.  R.  A.  625).  R.  I.  Pub.  Stat, 
ch.  229,  §  1,  applied — seizin  of  husband  necessary  to  give  wife 
the  right  of  dower.  Kenyan  v.  Kenyon  ct  aL,  17  R.  I.  589  (28 
Atl.  Rep.  101 ;  24  Atl.  Rep.  787).  Particular  facts  held  to 
establish  such  seisin  of  the  husband  as  to  entitle  his  widow  to 
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dower.     Augustus  v.  Holt^  Ky.  (15  S,  W.  Rep. 

1064). 

Sec.  131.  As  to  when  the  widow  is  entitled  to 
dow^er.  A  widow  is  not  entitled  to  dower  in  her  husband's 
reversion,  where  the  husband  died  before  the  termination  of  the 
life  estate.     Kellett  v.  Shefardet  aL^         111.  (84  N.  E. 

Rep.  254).  Citings  Sir  awn  v.  Strawn^  50  111.  88.  Damages 
for  the  detention,  by  the  husband's  alienee,  of  the  widow's 
dower,  is  an  incident  to  the  principal  right,  and  falls  at  her 
death.  Roan  v.  Holmes  et  aL,  82  Ala.  295  (18  So.  Rep.  839; 
21  L.  R.  A.  180) .  An  absolute  conveyance  of  land  by  the 
husband  to  his  son  in  the  way  of  an  advancement  to  equalize 
him  with  other  children,  will  not  be  set  aside  as  a  fraud  upon 
the  dower  rights  of  the  wife  upon  a  mere  showing  that  the 
husband  bore  her  an  intense  hatred,  and  was  waging  suit  for 
divorce  at  the  time  of  his  death.  Patterson  v.  Patterson  et 
al,^         Ky.  (24.  S.  W.  Rep.  880).    Case  involving  partic- 

ular facts  in  which  the  right  of  dower  was  denied.  O'  Gara 
V.  Neylon,  161  Mass.  140  (86  N.  E.  Rep.  748). 

Sec.  132.  Partnership  real  estate — Right  of  dower  in. 
Real  estate,  the  title  of  which  has  been  conveyed  to  the  hus- 
band, should  never  be  treated  as  partnership  property  to  the 
exclusion  of  the  widow's  dower  right,  unless  all  the  relations 
and  conditions  upon  which  the  equitable  doctrine  may  be  en- 
forced are  clearly  and  fully  shown  to  exist ;  and  where  the  title 
is  once  vested  in  the  husband  the  dower  right  of  the  wife  can 
not  in  any  case  be  defeated  by  subsequent  appropriation  of  the 
land  for  partnership  purposes  by  a  firm  not  in  existence  when 
it  was  acquired.  Rat li ff  w.  Mason,  92  Ky.  190  (14  S.  W. 
Rep.  960;  17  S.  W.  Rep.  438).  It  is  held  that  so  much  of 
partnership  real  estate  as  upon  the  final  winding  up  of  the 
affairs  of  the  firm  is  not  needed  for  partnership  purposes  is  sub- 
ject to  the  right  of  dower.  Hughes  v.  Allen  et  al,y  66  Vt. 
95  (28  Atl.  Rep.  882).  The  fact  that  real  estate  is  pur- 
chased by  the  husband  in  connection  with  another  person, 
each  furnishing  an  equal  anfount  of  funds  and  agreeing  to 
share  the  profits  arising  from  the  investment,  does  not 
prevent  the  widow  of  either  from  asserting  her  dower 
right.     SAtp^  v.  Snyder,  121   Mo.  155  (25  S.  W.  Rep.  900). 
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In  Virginia,  a  widow  has  a  dower  right  in  lands  held  by  her 
husband  as  joint  tenant  or  tenant  in  common  with  others, 
Parrish  v.  Parrish,  88  Va.  529  (14  S.  E.  Rep.  825)  ;  but  she 
cannot  claim  dower  in  partnership  real  estate,  Parrish  v. 
Parrish,  88  Va.  529  (14  S.  E.  Rep.  825)  ;  Dcering  (&  Co. 
V.  Kerf  oofs  Ex'r  ct  al.,  89  Va.  491  (16  S.  E.  Rep.  671). 
However,  the  better  rule  seems  to  be  that  the  right  of  dower 
is  pK>stponed  until  all  partnership  accounts  are  settled.  Toung' 
V.  Thrasher,  115  Mo.  222  (21  S.  W.  Rep.  1104). 

Sec.  138.  Assignment  of  dower.  Under  §  89,  ch.  41, 
Rev.  St.  111.  1891,  a  report  of  commissioners  to  the  effect  that 
dower  cannot  be  set  off  consistently  with  the  interest  of  the 
estate,  is  not  a  condition  precedent  to  an  award  of  dower  by 
the  court  out  of  the  rents.  He i sen  v.  Heisen  et  aL,  145  111. 
658  (84  N.  E.  Rep.  597 ;  21  L.  R.  A.  484).  The  guardian  of 
the  minor  child  of  a  deceased  wife  has  no  power  in  Illinois  to 
assign  dower  to  the  surviving  husband,  and  a  parol  agreement 
between  such  guardian  and  husband,  that  the  husband  might 
have  dower  in  the  premises,  leased  by  the  guardian  to  such 
husband  before  assignment  of  dower  by  a  written  lease,  is 
void,  since  the  written  instrument  cannot  be  modified  by  parol. 
Heisen  v.  Heisen  et  al.,  145  111.  658  (84  N.  E.  Rep.  597;  21 
L.  R.  A.  484).  a  ling,  Starkie  Ev.  648 ;  Barnett  v.  Barnes^ 
78  111.  216 ;  Insurance  Co.  v.  Holzgrafc,  58  111.  522 ;  Loach  v. 
Farnum,  90  111.  868 ;  Wilson  v.  Dcen,  74  N.  Y.  581 ;  Bonner 
V.  Peterson,  44  111.  258 ;  Straivn  v.  Sir  awn,  50  111.  261 ;  Mul- 
ler  V.  Benncr,  69  111.  108.  Article  2860,  Civil  Code  La.,  pro- 
vides :  **  Immovables  settled  as  dowry  may  be  alienated  with 
the  wife's  consent  when  the  alienation  of  the  same  has  been 
allowed  by  the  marriage  contract;  but  their  value  must  be 
reinvested  in  other  immovables."  Held,  that  the  purchaser  of 
dotal  property  legally  alienated  has  nothing  to  do  with  the 
reinvestment  of  its  value ;  that  the  husband  alone  has  the 
administration  of  the  dowry.  The  proceeds  of  sale  stand  in 
lieu  of  the  property  itself  and  become  dotal.  If  the  husband 
fails  to  reinvest 'the  dotal  funds,  the  wife  will  have  a  legal 
mortgage  on  his  immovables  and  a  privilege  on  his  movables 
for  their  restitution.  Heine  et  al  v.  Mechanics'*  <&  Traders^ 
Ins,  Co.,  44  La.  770  (18  So.  Rep.  1).     Where  a  husband  dur- 
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ing^  his  life  has  divided  his  land  into  parcels  and  conveyed  the 
same  to  different  purchasers,  dovirer  is  to  be  assigned  to  his 
widow  in  each  separate  parcel  and  not  in  the  whole  original 
tract ;  and  only  those  interested  in  one  such  parcel  are  proper 
parties.  All  those  interested  in  each  parcel,  whether  trustees 
or  cestui  que  trusts  or  otherwise,  should  be  joined.  Droste  v. 
Hall,        N.  J.  Eq.  (29  Atl.  Rep.  487).     Where  lands 

conveyed  by  claimant's  husband  have  been  improved  to 
the  amount  of  about  a  fourth  of  their  value  **  an  assignment 
under  Code,  §  1910,  of  dower  by  metes  and  bounds  would  be 
unjust,"  and  in  such  case  equity  alone  has  power  to  make 
the  allotment.     Morgan   v.  Hendren,         Ala.  (14  So» 

Rep.  540). 

Sec.  134.  Action  for  dower — Practice.  An  action  of 
dower  can  only  be  maintained  against  the  owner  of  the  land 
or  the  tenant  of  the  freehold,  for  no  other  person  has  power  to 
make  a  valid  assignment  of  dower.  Drost  v.  Hallet  aL,  N. 
J.  Eq.  (28  Atl.  Rep.  81).     One  cjaiming  title  adversely  to 

the  decedent  should  be  made  party  to  the  proceedings  in  order 
to  bind  him,  Vickers  v.  Henry  ct  aL,  110  N.  C.  871  (15  S.  E. 
Rep.  115)  ;  but  the  administrator  of  the  deceased  is  not  a 
proper  party,  Kenyan  v.  Kenyan  et  al,,  17  R.  I.  .589  (28  Atl. 
Rep.  101;  24  Atl.  Rep.  787).  The  right  of  a  widow  to 
**  apply  for  assignment  of  dower"  under  N.  C.  Code,  §  2111, 
was  held  to  be  personal,  and  not  assignable.  Parton  et  aL  v. 
Allison  et  a/.,109N.  C.  674(14  8.  E.  Rep.  107).  In  an 
action  for  dower,  the  record  title  of  the  land  having  been 
destroyed  by  fire,  it  is  competent  to  show  by  parol  the  title  of 
the  complainant^s  husband.  Beaven  v.  Lancaster,  Ky. 
(21  S.  W.  Rep.  248).  Where  a  widow  has  the  right 
of  dower  in  lands  aliened  by  her  husband  she  takes  such 
dower  according  to  the  value  of  the  land  at  the  time  of  the 
husband's  death,  except  as  to  improvements  made  by  the 
alienee.  Ala.  Code,  §§  1910,  1911,  applied.  Sanders  v.  Ale- 
Millan,  98  Ala.  144  (11  So.  Rep.  750;  89  Am.  St.  Rep.  19). 
Where  the  widow,  and  others  interested  in  proceedings  for 
the  assignment  of  dower  have  acquiesced  thereto  by  occupy- 
ing and  using  the  lands  in  pursuance  to  the  apportionment 
made  therein,  they  are  estopj>ed  to  question  the  regularity  of 
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such  proceedings.  Wells  v.  Dillard,  98  Ga.  682  (20  S. 
£.  Rep.  268).  Dower  in  a  house  may  be  assigned  of  so  many 
rooms,  instead  of  the  third  part  of  the  house,  and  in  such  case 
the  widow  is  not  entitled  to  the  exclusive  use  of  the  passages 
and  stairways.  Par  risk  v.  Parrish^  88  Va.  529  (14  S,  E. 
Rep.  825) .  An  action  for  dower  is  an  action  for  the  recovery 
of  real  estate  and  the  statute  governing  the  limitation  of  such 
actions  applies  to  it.  Null  et  al.  v.  Howell^  111  Mo.  278  (20 
S.  W.  Rep.  24). 

Sec.  135.  Loss  of  dower.  The  transfer  of  the  hus- 
band's estate,  or  that  of  his  grantee,  by  operation  of  the 
statute  of  limitations,  does  not  affect  the  right  of  dower.  Tay- 
lor v.  Lawrence,  148  111.  888  (86  N.  E.  Rep.  74).  She  does 
not  lose  her  dower  by  an  election  to  take  in  lieu  thereof  a  pro- 
vision made  for  her  in  her  husband's  will  which  is  subsequently 
declared-  invalid.  Truett  v.  Funderhurk,  98  Ga.  686  (20 
S.  E.  Rep.  260).  In  Iowa  it  is  held  that  where  there  is  no  ex- 
press declaration  in  the  will  barring  dower,  the  intention  that 
it  shall  be  barred  must  be  deduced  by  clear  and  manifest  impli- 
cation founded  on  the  fact  that  the  claim  of  dower  would  be 
inconsistent  with  the  will,  or  so  repugnant  as  to  defeat  other 
provisions  of  it.  Hcrr  et  al,  v.  Herr  et  aL  la. 
(58  N.  W.  Rep.  897).  In  the  absence  of  the  statute  to  the 
contrary,  a  divorce  from  the  bonds  of  matrimony,  for  the  fault 
of  either  party,  will  bar  dower.     Pullen  v.   Pullen  et  aL, 

N.   J.   Eq.  (28   Atl.    Rep.    719).     Where   a    wife, 

after  an  assignment  for  the  benefit  of  creditors  executed  by 
her  husband  alone,  relinquishes  her  dower  in  the  lands  con- 
veyed  by   a   separate   deed,   her  dower   right  passed  to  the 
assignees,  although  they  have  no  power  to  sell  except  in  the 
manner  provided  by  the  statute.     Shinkle^s  Assignees  v.  Bris- 
tcnv,  95  Ky.    84    (28  S.  W.   Rep.  670).     Where  a  woman 
singly  signed  and   acknowledged    a   release   of    dower   dur< 
ing  the  life  of  her  husband,  but  delivered  it,  after  his  death, 
to  the  grantee,  it  was  held  effectual    between  the  parties, 
though  the  acknowledgment  is  void.    Saunders  v.  Blythe  et  al,, 
112  Mo.  1  (20  S.  W.  Rep.  819).     In  Georgia  the  wife's  right 
to  dower  may  be  barred  by  the  husband's  absolute  conveyance, 
except  as  to  the  lands  to  which  the  title  came  through  her. 
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Cobb'8  Ga.  Dig.  p.  Ill ;  Ga.  Code,  §  1768,  applied.  Flowers 
V.  Flowers,  89  Ga.  682  (15  S.  E.  Rep,  884;  18  L.  R.  A.  75). 
Particular  agreement  held  to  bar  a  claim  for  dower.  Ander- 
son V.  Woodward,  S.  C.  (19  S.  E.  Rep.  685).  At 
common  law  dower  could  not  be  barred  by  an  ante-nuptial 
provision  or  settlement.  In  re  Estate  of  Pulling,  98  Mich. 
274(52N.  W.  Rep.  1116).  Citing,  Vincent  w.  Spooncr,  2 
Gush.  467. 

Sec.  130.  Loss  of  dower  by  sale  of  land.  A  widow 
by  accepting  the  purchase-money  for  real  estate  sold  by  her 
husband,  in  the  conveyance  of  which  she  did  not  join,  is 
not  estopped  to  claim  dower  therein.  McCreary  et  aL  v. 
Lewis  etaL,  114  Mo.  582  (21  S.  W.  Rep.  855).  In  South 
Carolina  it  is  held  that  a  wife's  inchoate  right  of  dower  in  the 
,  lands  of  her  husband  held  by  him  as  tenant  in  common  with 
others  is  divested  by  a  sale  in  partition  proceedings  to  which 
she  is  not  made  a  party.  Hollcy  v.  Glover,  86  S.  C.  404  (15 
S.  E.  Rep.  605) .  In  New  Jersey  it  is  held  that  a  mortgage 
given  by  a  husband  to  secure  unpaid  purchase-money  due  the 
vendor  upon  conveyance  of  the  land  mortgaged  will  have 
precedence  over  the  inchoate  dower  of  his  wife,  though  exe- 
cuted and  delivered  some  time  after  the.  execution  and  deliv- 
ery of  the  conveyance,  unless  the  vendor  has  in  the  mean- 
time done  some  act  which  amounts  to  waiver  of  his  equitable 
lien  for  the  purchase-money.  When  a  mortgage  upon  lands 
owned  by  a  married  man  is  executed  by  him  alone,  and  after- 
wards his  wife  joins  in  a  conveyance  of  the  land  to  a  third 
person,  and  the  mortgage  is  foreclosed  against  such  third  per- 
son without  making  the  wife  of  the  mortgagor  a  party,  the 
purchaser  under  foreclosure  will  take  the  land  free  from  the 
inchoate  dower  of  the  wife  of  the  mortgagor.  Boorum  v. 
Tucker  et  aL,  51  N.  J.  Eq.  185  (26  Atl.  Rep.  456).  Where 
land  is  sold  during  the  husband's  life,  at  forced  sale,  to  satisfy 
a  judgment  against  him,  the  purchaser  acquires  the  same 
status,  as  to  the  wife's  right  to  dower,  that  he  would  acquire 
if  he  were  the  husband's  alienee  by  the  letter's  voluntary  act. 
Roan  V.  Holmes  et  aL,  82  Fla.  295  (13  So.  Rep.  889;  21  L. 
R.  A,  180).     Although  the  statute  of  Missouri  provides  that 
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the  deed  of  the  husband  alone  shall  not  '*  prejudice  the  right 
and  interest  of  the  wife,"  it  is  held  that  she  cannot  claim 
dower  in  land  which  her  husband  has  conveyed  for  a  right  of 
way  to  a  railroad  company,  by  his  absolute  deed,  in  which  she 
did  not  join.  Venable  v.  WahasH  Western  Ry,  Co.^  112  Mo, 
108  (20  S.  W.  Rep.  498 ;  18  L.  R.  A.  68) ;  Chouteau  v.  Mis- 
souri  Pac.  Ry.  Co.,  122  Mo.  875  (22  S.  W.  Rep.  458).  A 
widow's  right  of  dower  is  not  affected  by  a  sale  of  the  real 
estate  to  pay  the  debts  of  a  deceased  husband,  the  widow 
having  done  nothing  to  lead  the  purchaser  to  believe  that  he 
would  acquire  a  title  free  from  dower.  Whiteaker  v.  Belt^  25 
•Ore.  490  (86  Pac.  Rep.  684).  Mesne  profits  by  way  of  dam- 
ages for  the  detention  of  the  widow's  dower,  are  recoverable 
against  the  husband's  alienee,  if  at  all,  only  from  the  time  of  a 
demand  and  refusal.  Roan  v.  Holmes  et  al,^  82  Fla.  295  (18 
So.  Rep.  389 ;  21  L.  R.  A.  180) . 

Sec.  137.  Curtesy  of  husband.  The  life  estate  of  the 
liusband  as  tenant  by  curtesy  is  subject  to  sale  on  execution 
against  him  ;  and  he  may  convey  or  mortgage  it.  Denting  v. 
A//7^^,  85  Neb.  789  (58  N.  W.  Rep.  665;  87  Am.  St.  Rep. 
464).  Citing,  Forbes  v.  Sweezy,  8  Neb.  525  (1  N.  W.  Rep. 
Sl\)\  Lessee  of  Canby  v.  Porter,  12  Ohio  79;  Short  all  v. 
Jlinkley,  81  111.  219;  Rose  v.  Sanderson,  88  111.  247;  Lang  v. 
Hitchcock,^  111.  f&Q',Bozarth  v .  Largent ,  V2&  111.95  (21 
N.  E.  Rep.  218)  ;  JEdmunds  v.  LeavelVs  Adm'r,  Ky. 
(8  S.  W.  Rep.  184).  The  husband  may  claim  curtesy 
in  lands  which  he  has  conveyed  to  his  wife.  Deming  v. 
Miles,  85  Neb.  789  (58  N.  W.  Rep.  665;  87  Am.  St.  Rep. 
464).  All  inchoate  interest  as  tenant  by  the  curtesy  is  des- 
troyed by  an  absolute  divorce,  unless  it  is  preserved  by  the 
statute.  R.  I.  Pub.  Stat.  ch.  166,  §  14 ;  ch.  167,  §  5,  applied. 
Burgess  v.  Muldoon,         R.  I.  (29  Atl.   Rep.  298;  24 

L.  R.  A.  798).  Curtesy  in  land  inherited  by  a  wife,  sub- 
ject to  a  power  of  sale,  is  defeated  by  the  execution  of  the 
power.  Harvey  v.  Brisbin,  148  N.  Y.  151  (88  N.  E. 
Rep.  108).  A  conveyance  creating  an  equitable  separate 
estate  in  a  married  woman  may,  by  special  provisions,  give 
her  the  inheritance  and  deprive  the  husband  of  his  curtesy. 
McTigue  V.  McTigue,  116  Mo.  188  (22  S.  W.  Rep.  501). 
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A  married  woman  empowered  to  make  a  will  by  virtue  of 
special  proceeding  in  Ky.  Gen.  Stat.  ch.  52,  art.  2,  may  exclude 
her  husband's  right  of  curtesy.  Garner  et  al,  v.  Will  et  cU,^ 
92  Ky.  886  (17  S.  W.  Rep.  1028).  The  curtesy  of  a  second 
husband  is  barred  in  land  conveyed  to  the  wife  by  her  former 
husband  as  her  separate  estate  to  be  held  and  disposed  of  by 
her  *'  to  the  exclusion  of  any  use,  interest,  or  control  of  her 
said  husband,  or  any  other."  Rautenhusch  v.  Donaldson  et 
al,  Ky.  (18    S.    W.    Rep.    586).      The    right    to 

curtesy  may  be  barred  by  laches.      Thomas   v.  Hughes, 
Ky.  (25   S.   W.   Rep.  591).     Ky.    Gen.    Stat.    ch.   52, 

art.  4,  §  1,  applied — sufficiency  of  the  possession  of  the  wife. 
Ellis  v.  Dittey,  94  Ky.  620  (28  S.  W.  Rep.  866).  Va. 
Acts  1877-78  ch.  248,  §  2,  applied  to  a  particular  conveyance 
which  is  held  not  to  bar  the  husband's  right  to  curtesy. 
Hutchings'*  AdnCr  v.  Commercial  Bank  et  al,,  Va. 

(17S.  E.  Rep.  477).  Pa.  Act  of  1888  (Pub.  Laws  815),. 
applied— effect  of  the  statute  upon  estate  by  curtesy.  McMas- 
ters  V.  Negley,  152  Pa.  808  (25  Atl.  Rep.  641).  While  the 
curtesy  of  a  husband  is  postponed  to  the  homestead  rights  of 
the  minors,  it  is  an  interest  in  the  land  which  is  subject  to  sale 
under  execution.  Hence,  a  purchaser  of  the  interest  of  a 
husband  acquires  no  right  to  the  use  or  enjoyment  of  a  home- 
stead, but  is  postponed  till  the  termination  of  the  children's 
minority.     Little  v.  Jones,  56  Ark.  189  (19  S.  W.  Rep.  497). 

Sec.  138.  Construction  of  statutes.  Ala.  Code  §§ 
1892-1900,  2548,  applied — rights  of  alienee  of  the  dower 
interest  of  a  widow.  Norton  et  al.  v.  Norton  et  al.,  94  Ala. 
481  (10  So.  Rep.  486).  Ala.  Code  1852,  §  1872,  amended  by 
Act  Feb.  8th,  1858  applied — proceedings  to  establish  dower — 
statute  pf  limitations.  Elyton  Land  Co.  v.  Denny,  96  Ala.  886 
(11  So.  Rep.  218).  Alabama  Code,  §§  2854,  2855  as  to  the 
effect  of  the  possession  of  a  separate  estate  on  a  widow's  dower 
and  distributive  share,  applies,  though  the  separate  estate  con- 
sist exclusively  of  a  vested  estate  in  remainder.  Zachry  v. 
Lockard,  98  Ala.  871  (18  So.  Rep.  514).  Ala.  Code  1876,  § 
2715,  applied.    Wadsworth  v.  Miller,  Ala  (15  So. 

Rep.  520).  Mansf.  Ark.  Digest,  §  2590,  gives  the  widow  the 
privilege  of  selecting  her  dower,  and  it  is  error  for  the  com- 
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missioners  appointed  to  lay  off  dower  to  proceed  without 
notice  to  her,  and  without  affording  her  an  opportunity  to 
avail  herself  of  such  privilege.  Horton  v.  Hilliard  et  aL^  58 
Ark.  298  (24  S.  W.  Rep.  242).  Conn.  Gen.  Stat.,  §§  618, 
621,  622,  construed  and  applied.  Hall  v.  Pierson^  68  Conn. 
332  (28  Atl.  Rep.  544).  Fla.  Const,  art.  10  does  not  abridge 
the  widow's  right  to  dower  in  all  the  lands  of  which  her  hus- 
band died  seized  and  possessed,  whereof  she  had  not  relin- 
quished her  dower  right,  including  lands  claimed  exempt  as  a 
homestead.  Godwin  v.  King  it  King^  81  Fla.  525  (18  So. 
Rep.  108).  111.  Rev.  Stat.  ch.  41,  §  8,  applied — dower  in 
mortgaged  property.  Shape  v.  Schaffner^  140  111.  470  (80  N. 
E.  Rep.  872).  Ky.  Gen.  Stat.,  ch.  52,  art.  4,  §  5,  applied — 
dower  in  land  sold  to  satisfy  a  lien  for  the  purchase-money. 
Johnson  v.  Cantrell  et  al.,  92  Ky.  59  (17  S.  W.  Rep.  206). 
In  construing  Ky.  (Jen.  Stat.  ch.  52,  art.  4,  §  5,  providing  that 
the  wife  shall  not  be  endowed  of  land  sold  to  satisfy  a  lien  or 
incumbrance  created  by  *'  deed  "  in  which  she  joined,  it  is  held 
that  the  term  "  deed  "  embraces  a  mortgage.  Schweitzer  v. 
Wagner,  94  Ky.  458  (22  S.  W.  Rep.  888).  Mass.  Pub. 
Stat.  ch.  124,  §§  18, 14,  applied — assignment  of  dower — statute 
of  limitations.  Hastings  v.  Mace,  157  Mass.  499  (82  N.  E. 
Rep.  668).  How.  Mich.  Stat.  §  5744  applied.  Benedict  v. 
Beurmann,  90  Mich.  896  (51  N.  W.  Rep.  461).  N.  Y.  Code 
Civ.  Proc.,  §  1617,  applied.  Robinson  V.  Covers  et  al.,  188  N. 
Y.  425  (84  N.  E.  Rep.  209).  A  statute  (N.  C.  Code,  §  2104) 
creating  a  right  of  dower  which  is  exempt  from  execution  for 
the  payment  of  the  husband's  debt  during  the  life  time  of  the 
wife,  cannot  affect  the  rights  of  creditors  arising  before  the 
passage  of  such  statute.  Patton  v.  City  of  Ashevillc,  109  N. 
C.  685  (14  S.  E.  Rep.  92).  Mill.  &  V.  Tenn.  Code,  §  2944, 
8250,  applied — assignment  of  dower  and  homestead.  Chris- 
topher V.  Christopher,  92  Tenn.  408  (21  S.  W.  Rep.  890). 

Sec.  130.  Miscellaneous  notes.  The  Illinois  statute, 
1  Starr  &  C.  Ann.  St.  p.  896,  provides  that  "  equitable  estates 
shall  be  subject  to  such  dower,  and  all  real  estate  of  every 
description  contracted  for  by  the  deceased  husband  or  wife,  in 
his  or  her  lifetime,  the  title  of  which  may  be  completed  after 
his  or  her  decease."     Applying  this  statute  it  is  held  that,  in 
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order  to  subject  lands  to  dower  under  this  statute,  the  owner 
of  the  equitable  estate  must  have  been  in  a  position  at  the 
time  of  his  or  her  death  to  enforce  a  conveyance  of  the  legal 
title,  or  the  conract  of  purchase  must  have  been  such  that  the 
title  could  be  completed  after  his  or  her  death.  Tink  v. 
Walker,  148  111.  284  (85  N.  E.  Rep.  765).  Under  the  Min- 
nesota statute,  Gen.  St.  1878,  ch.  62,  §  24,  giving  the  wife, 
who  obtains  a  divorce  from  her  husband  on  the  ground  of  his 
adultery,  dower  in  his  lands  the  same  as  if  he  were  dead,  it  is 
held  that  the  term  dower  extends  to  and  includes  the  present 
statutory  provisions  for  the  wife  in  lieu  of  dower  in  the  lands 
of  the  deceased  husband.  Holmes  v.  Holmes,  54  Minn.  852 
(56  N.  W.  Rep.  46).  Under  the  Michigan  statute,  How. 
Stat.  §  5788^  a  widow  is  entitled  to  dower  in  the  interest  of 
her  husband  in  land  at  the  date  of  his  death,  where  such  inter- 
est is  represented  by  the  amount  then  due  on  contracts  for  the 
sale  of  the  land  executed  by  the  husband  before  marriage,  and 
under  which  the  vendees  were  in  possession,  both  when  he 
married  and  when  he  died.  In  such  case  dower  cannot  be 
assigned  of  the  land  itself,  but  a  sum  in  lieu  thereof  will  be 
awarded.  Pulling  v.  Pulling' s  Estate,  97  Mich.  875  (56  N. 
W.  Rep.  765). 


DANGEROUS  PREMISiS. 


EPITOME  OP  CA8E8. 

Sec,  140.  Liability  of  landlord.  The  lessor  of  an  un- 
safe building,  in  the  absence  of  a  covenant  to  repair,  is  not 
liable  for  injuries  occasioned  by  the  dangerous  condition  of 
the  premises  to  the  customers  or  guests  of  the  tenant.  Pel- 
lows  v.  Gilhuber,  82  Wis.  639  (52  N.  W.  Rep.  807).  Or  to 
the  tenant  himself.  Booth  v.  Merriam,  155  Mass.  521  (80 
N.  E.  Rep.  85).  The  owner  of  land  bounding  on  a  street, 
cannot  escape  liability  for  neglect  to  keep  in  proper  repair  the 
approaches  to  his  teneiment,  which  is  let  to  a  tenant,  by  say- 
ing that  he  did  not  know  where  his  boundary  line  was.  He 
•owes  to  his  tenant  and  those  employed  by  such   tenant  the 
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duty  not  to  expose  them  to  a  dangerous  condition  in  the  place , 
which   reasonable  care   on  his    part  would   have  prevented. 
Leydecker  v.  Brintnall,  158  Mass.  292  (88  N.  E.  Rep.  899). 
A  landlord,  as  to  that  portion  of  the  buildin^f  and  appurte- 
nances over  w^hich  he   retains  control,  must  be  held  to  also 
retain  the  responsibility  to   keep  the   same  in  reasonable  and 
safe  repair  in  respect  to  all  persons,  including  the  tenants  of 
the  building.     Payne  et  al.  v.   Irvin,  144  111.  482  (.88  N.  E. 
Rep.  756).    Citings  Toole  v.  Beckett ^  67  Me.  544;  Looney  v. 
McLean^  129  Mass.  85 ;  Eagle  v.  Sivayze^  2  Daly  140 ;  Boldv, 
O'Brien,  12  Daly  160;  Center  v.  Dav}s,  '89  Ga.  210;  Priest 
v.  Nichols^  116  Mass.  407  ;  Ward  v.  Pagan,  28  Mo.  App.  116; 
Bisseil  V.  JLloyd,  100  111.   214 ;  Kirhy  v.  Association,  14  Gray 
249.    The  landlord  w^ho  leases  premises,  so  far  invites  their  use 
by  all  persons  whose  known  relations  to  the  tenant  are  such  as 
entitle  them  to  enter  and  depart  from  the  demised  premises  as 
to  impose  upon  him  the  duty  of  refraining  from  any  negligent 
act  that  makes  the   use  of   the  premises   unsafe ;  and   where 
such  lessor  so  obstructs  the  way  to  such  premises  as  to  make  its 
use  by  the  lessee  and  those  having  rights  under  him  danger- 
ous, and  injury  results  therefrom,  he  is  guilty   of  actionable 
negligence.     Brunker  v.    Cummins,  188   Ind.  448  (82  N.  E. 
Rep.  732).     Where  things,  harmless   in  themselves,  become 
dangerous  merely  by  the  manner  of  their  use  by  a  tenant  in 
possession,  the  landlord  is   not  generally  responsible  for  inju- 
ries resulting  from  such  use.  Byre  v.  y or  dan.  111  Mo.  424  (19 
S.  W.  Rep.   1095 ;  88  Am.  St.  Rep.  548).     Where  a  landlord 
in  making  improvements  leaves  the   premises  in  a  dangerous 
condition    he  may  become  liable  for  injuries  to  the  tenant 
resulting  therefrom.  Riley  y,Lissner,  160  Mass.  880  (85  N.  E. 
Rep.  1180).      The  failure  of  a  landlord  to  perform  his  cove- 
nant to  repair  an  existing  defect  in  the  premises  does  not 
entitle  the  tenant   to  recover  damages  for  an  injury  resulting 
therefrom,  where  he  had  full  notice  of  such  defect.     Hamil- 
ton et  al.  V.  Peary,  8  Ind.  App.  615  (85  N.  E.  Rep.  48).     In 
Massachusetts  it  is  held  that  a  landlord  is  not  liable  for  failure 
to  disclose  the   existence  of   a   defective  drain  discovered  by 
him  during  a  tenancy  at   will,  by  reason  of  which  defect  the 
tenant  contracted  typhoid  fever,  and  died.     Bertie  v.  Plagg^ 
161  Mass.  504  (87  N.  E.  Rep.  572). 
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Sec.  141.  Li&bility  of  owner  to  licensee  or  stranger. 
The  owner  of  lands  and  buildings  assumes  no  duty  to  one  who 
is  on  his  premises  by  permission  only,  as  a  mere  licensee,  except 
that  he  will  refrain  from  willful  or  affirmative  acts  which  are 
injurious.  Citing-^  Sweeney  n.  Railroad  Co.^  10  Allen  868, 
in  which  it  is  held,  that  a  licensee  entering  upon  premises  by 
permission  only,  without  inducement  from  the  owne."  or  occu- 
pant, goes  at  his  own  risk  and  enjoys  the  license  subjecv  i&  itft 
concomitant  perils.  Gibson  v.  Leonard^  148  111.  182  (82 
N.  E.  Rep.  182;  86  Am.  St.  Rep.  876;  17  L.  R.  A.  588)  ; 
Beehler     v.    Daniels,  R.  I.  (29    Atl.    Rep.    6). 

This  is  supported  by,  Redigan  v.  Boston  M,  R.  R,  Co.,  155 
Mass.  44  (28  N.  E.  Rep.  1188;  81  Am.  St.  Rep.  520;  14  L. 
R.  A.  276) ;  Walker  v.  JVinslanley,  155  Mass.  801  (29  N. 
E.  Rep.  518)  ;  Stevens  v.  Nichols,  155  Mass.  472  (29  N.  E. 
Rep.  1150;  15  L.  R.  A.  459)  ;  Plummer  v.  Dill,  156  Mass. 
426  (81  N.  E.  Rep.  128;  82  Am.  St.  Rep.,  468);  Hart 
V,  Cole,  156  Mass.  475  (81  N.  E.  Rep.  644;  16  L.  R.  A. 
557);  Paris  v.  Hoherg  et  aL,  184  Ind.  269  (88  N.  E.  Rep. 
1028;  89  Am.  St.  Rep.  261).  Section  1,  Ch.  142  Rev.  St. 
111.  1891,  giving  members  of  a  fire  patrol  the  right  to  enter 
buildings  exposed  to  fire,  gives  them  no  greater  rights  than 
those  of  mere  licensees.  Gibson  v.  Leonard,  148  111.  182  (82 
N.  E.  Rep.  182;  86  Am.  St.  876;  17  L.  R.  A.  588).  The 
possessor  of  lands  or  tenements  is  not  at  liberty  to  plant  in  them 
dangerous  instruments,  which  may  seriously  injure  trespassers  ; 
but  he  is  under  no  duty  to  keep  his  premises  in  a  safe  con- 
dition for  others  than  those  whom  he  invites,  and  therefore  he 
is  not  liable  to  trespassers  for  injuries  they  may  receive  from 
defects,  not  amounting  to  traps,  in  such  premises.  G*  Connor 
\.  III.  Cent.  R.  R.  Co.,  44  La.  889  (10  So.  Rep.  678); 
Fredericks  v.  ///.    Cent.  R,  R.    Co.,  La.  (15  So. 

Rep.  418).  The  liability  of  the  owner  or  occupier  of  prem- 
ises for  their  condition  is  only  coextensive  with  his  invitation. 
Phillips  et  al.  v.  Library  Co.  of  Burlington,  55  N.  J.  L. 
807  (27  Atl.  Rep.  478).  The  owner  of  premises  adjoining  a 
street,  the  improvement  of  which  necessitates  an  excavation 
in  the  sidewalk,  cannot  escape  liability  for  negligently  rend- 
,  ering  the  premises  dangerous,  by  showing  that  the  wrongfifl 
acts  were  done  or  permitted  by  a  contractor  to    whom  the 
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owner  had  let  the  job  of  improving  the  premises.  Hawver  v. 
Whalen,  49  O.  St.  69  (29  N.  E.  Rep.  1049 ;  14  L.  R,  A. 
828).  Where  the  owner  of  land,  in  the  exercise  of  his  lawful 
•dominion  over  it,  makes  an  excavation  thereon,  so  far  from 
the  street,  that  a  person  coming  onto  the  land,  without  his 
invitation,  and  falling  into  it,  would  be  a  trespasser  before 
reaching  it,  such  owner  is  not  liable  for  the  injury  sustained. 
Raite  v.  Dawson,  50  Minn.  450  (52  N.  W.  Rep.  965).  As  to 
liability  of  railroad  companies  for  injuries  resulting  from 
-defect  in  their  premises,  See  Toledo y  St,  L,  it  K,  C.  JR.  R, 
Co.  V.  Hauck,  8  Ind.  App.  867  (85  N.  E.  Rep.  578) ;  Chi- 
cago d:  /.  Coal  Ry.  Co.  v.  De  Baum,  2  Ind.  App.  281  (28  N. 
E.  Rep.  447). 

Sec.  142.      Liability    of    municipalities.      Where    a 

municipality  is  charged  with  the  care  of  the  public  highways 
and  its  officers  wrongfully  and  illegally  make  a  deep  excava- 
tion in  a  highway,  into  which  a  person  while  lawfully  passing 
along  a  highway  falls  and  is  injured,  he  may  recover  damages 
from  the  municipal  corporation.  Hart  v.  Board  of  Chosen 
Freeholders,         N.  J.  L.  (29  Atl.  Rep.  490).     The  court 

say :  **  We  have  not  been  pointed  to  any  precedent  extending 
exemption  from  liability  to  cases  of  active  wrong  doing,  nor 
are  such  precedents  to  be  discovered.  There  is  no  reason 
arising  out  of  public  policy  why  municipal  corporations  should 
be  shielded  from  liability  when  a  private  injury  is  inflicted  by 
their  wrongful  acts  as  distinguished  from  negligence."  A  city 
may  be  held  liable  for  injuries  resulting  from  dangerous  struc- 
tures maintained  on  its  streets.  Ncshitt  v.  City  of  Greenville, 
69  Miss.  22  (10  So.  Rep.  452 ;  80  Am.  St.  Rep.  521). 

Sec.  143.  Bridges — Dangerous  and  defective — Lia- 
bility of  municipality.  In  South  Dakota  it  is  held  that  a 
county  is  not  liable  in  an  action  for  damages  caused  by  the 
neglect  of  its  officers  to  keep  in  repair  a  bridge  upon  a  public 
highway  within  its  limits,  unless  such  action  is  expressly 
given  by  statute ;  and  that  notwithstanding  that  the  statute  of 
that  state  imposes  upon  the  boards  of  county  commissioners 
the  duty  of  keeping  in  repair  the  bridges  of  counties  having 
no  township  organizations,  and  provides  the  method  and 
means  of  raising  revenue  for  that   purpose,  in  the  absence  of 
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an  express  statute  making  such  county  liable  to  an  action  for 
damages  caused  by  the  neglect  of  such  duty,  no  action  lies 
against  the  county  by  a  private  individual.  Bailey  v.  Larw- 
rence  Co.,  S.  Dak.  (59  N.  W.  Rep.  219).     The 

same   rule  prevails    in     North    Dakota.      Vail  v.    Town  of 
Armenia,  N.   Dak.  (59  N.  W.  Rep.   1092).     In 

Indiana,  §  2892,  Rev.  Stat.  1881,  provides  that  tlie  board  of 
county  commissioners  shall  cause  all  bridges  in  the  county  to 
be  kept  in  repair,  while  §§  2880  and  2885  authorize  such 
board  to  erect  bridges  over  streams  and  w^ater  courses ;  and  it 
is  held  that  these  statutes  impose  upon  counties  the  duty  of 
keeping  all  bridges  over  streams  and  water  courses  upon  high- 
ways in  repair,  and  for  a  neglect  of  such  duty,  resulting  in 
injury,  a  liability  exists.  Commissioners  of  Shelby  County 
V.  Blair,         Ind.  App.  (86  N.  E.  Rep.  216).      Citing,, 

Park  V.  Board,  8  Ind.  App.  586  (80  N.  E.  Rep.  147)  ; 
House  V.  Board,  60  Ind.  580  (28  Am.  Rep.  657)  ;  Pritchett  v. 
^<?<zr^,  62  Ind.  210;  Patton  v.  Board,  ^^  Ind.  181;  Vaught 
V.  Board,  101  Ind.  128.  This  doctrine  is  supported  by  Board 
of  CommWs  v.  Mutchler,  Ind.  (86  N.  E.    Rep. 

584)  ;  Board  of  Comm'rs  v.  Ellsworth,         Ind.  (87  N. 

■   E.  Rep.  22)  ;  Reinhart  v.  Board  of  CommWs,         Ind. 
(87  N.  E.  Rep.  88)  ;  Board  of  Comm'rs  v.   Wagner,  Ind.. 

(88  N.  E.  Rep.  171)  ;  Board  of  Comm'rs  v.  Nichols, 
Ind.  (88  N.  E.  Rep.  526) ;    City  of  Greensbor- 

ough  V.  McGibbony,  98    Ga.    672     (20  S.  E.  Rep.  87). 


DEDIGATION. 


EPITOME  OF  CA8BS. 

Sec,  144.    As  to  what  constitutes  a  dedication.     In 

Missouri  it  is  held  that  to  constitute  a  valid  dedication  of  land 
to  the  public,  there  must  be  a  clear  intention  on  the  part  of 
the  owner  to  dedicate,  which  may  he  established  in  various 
modes,  some  of  which  are  provided  by  statute,  and  others  by 
such  acts  or  declarations  in  pais  as  are  satisfactory  evidence  of 
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such  design  ;  and  there  must  be  acceptance  of  such  dedication 
by  the  public,  either  by  user  for  a  length  of  time  more  or  less 
according  to  circumstances,  or  by  its  adoption  by  the  public 
authorities.  Both  of  these  elements  of  a  valid  common -law 
dedication  of  land  to  public  use  (intent  to  dedicate  on  the  part 
of  the  owner,  and  acceptance  by  the  public)may  be  established 
by  showing  a  continuous  adverse  occupancy  and  use  of  the 
land  by  the  public  as  a  highway,  acquiesced  in  by  the  owner 
for  the  period  of  ten  years.  When  use  alone  is  relied  on  as 
evidence  of  a  dedication  of  a  right  of  way  to  the  public,  dis- 
connected with  any  act  of  the  owner  showing  an  intention  to 
dedicate,  it  must  continue  the  length  of  time  necessary  to  bar 
an  action  to  recover  the  possession  of  the  land.  Bauman  v. 
Boeckeler,  118  Mo.  189  (24  S.  W.  Rep.  207).  To  constitute 
a  dedication  to  a  public  and  pious  purpose,  np  particular  form 
or  ceremony  is  necessary,  it  is  enough  if  the  owner  has  assented 
to  such  use  and  the  land  has  been  appropriated  thereto.  Col- 
bert ei  aL  v.  Shepherd,  89  Va.  401  (16  S.  E.  Rep.  246).  To 
constitute  a  dedication  of  land  to  a  public  use  an  intent  upon 
the  part  of  the  owner  to  dedicate  is  absolutely  essential,  and 
also  an  acceptance  on  the  part  of  the  public.  Ayers  v.  State, 
59  Ark.  26  (26  S.  W.  Rep.  19)  ;  Hibberd  v.  Mellville, 
Cal.  (83  Pac.  Rep.  201)  ;    City  of  Chicago  v.  Chicago, 

R.  I.  d:  P.  R.  Co,,  111.  (88  N.  E.   Rep.  768). 

Cases  involving  particular  facts  in  which  the  evidence  is  con- 
sidered and  held  sufficient  to  sustain  a  dedication.  Busch- 
mann  v.  City  of  St.  Louis,  121  Mo.  528  (26  S.  W.  Rep.  687); 
Fitzgerald  v.  Saxton,  58  Ark.  494  (25  S.  W.  Rep.  499)  ; 
McKcnzie  v.  Gilmore,  Cal.  (33  Pac.  Rep.  262) ; 

Los  Angeles  Cemetery  Asso.  v.  Los  Angeles,  Cal. 

(82  Pac.  Rep.  240)  ;  Klcnk  v.  Town  of  Walnut  Lake,  51 
Minn.  881  (58  N.  W.  Rep.  703)  ;  Caperton  ot  aL  v.  Humpick, 
95  Ky.  105  (28  S.  W.  Rep.  875)  ;  Eastern  Cemetery 
Co.  V.    City  of  Louisville,  Ky,  (15   S.  W.  Rep, 

1117)  ;  Moffett  v.  South  Park  Commissioners,  138  111.  620 
(28  N.  E.  Rep.  975). 

Sec.  146.     As  to  what  is  not  a  dedication.     One  who 

lays  out  a  private  way  for  his  own  use  does  not  dedicate  it  to 
the  public  by  simply  permitting  them  to  use  it  in  connection 
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with  himself.  Lewis  ct  al,  v.  City  of  Portland  et  aLy  25  Ore. 
188  (85  Pac.  Rep.  256;  22  L.  R.  A.  786).  Merely  making  ^ 
map  of  one^s  land,  marking  streets  and  squares  thereon,  does 
not  constitute  a  dedication.  Berry  v.  McComb  City^  69 Miss. 
882  (12  So.  Rep  146).  The  mere  mention  of  the  center  of 
the  proposed  street  in  a  description  of  property,  the  street  hav- 
ing never  been  opened,  does  not  amount  to  a  dedication. 
Sandfordetal.  v.  City  of  Covington^  Yiy^  (14  S. 

W.  Rep.  497).  Cases  involving  particular  facts  and  in  which 
the  evidence  is  considered  and  held  not  to  sustain  a  dedication. 
State  ex  rel.  City  of  Greeley  \.  McClure,S&  Kan.  295  (86 
Pac.  Rep.  858) ;  Boemcr  et  al.  v.  McKillip,  52  Kan.  508  (85 
Pac.  Rep.  5) ;  State  V.  Dubuque  £  S,  C.  /?.  Co.  et  al., 
la.  (55  N.  W.  Rep.  727) ;  Daniels  v.  Almy  et  al., 

R.  I.  (27  Atl.  Rep.   880)  ;    City  of  Chicago  v.   Van 

Ingen,  111.  (88  N.  E.  Rep.  894);    Town  of  West 

Covington  v.  Ludlow  et  al,,  Ky.  (15  S.  W.  Rep. 

858)  ;  Vaughn  v.  Lewis  et  al.,  89  Va.  187  (15  S.  E.  Rep. 
525);  Borough  of  Verona  v.  Allegheny  Val.  R.  Co.  et  al., 
152  Pa.  868  (25  Atl.  Rep.  518);  City  of  Covington  v.  McDon- 
aid,    94    Ky.   1  (21  S.  W.  Rep.  285) ;  City  of  St.  Louis 

V.   Wetzel  et  al.,  110  Mo.  260   (19  S.  W.  Rep.  584). 

Sec.  146.  Acceptance.  To  constitute  a  road  a  public 
highway  at  common  law,  there  must  be  both  a  dedication  and 
an  acceptance,  either  express  or  implied.  Unless  otherwise 
provided  by  statute,  a  dedication  without  acceptance  is,  in 
law,  merely  an  offer  to  dedicate ;  and  such  offer  does  not 
impose  any  burden,  nor  confer  any  right,  upon  the  public 
authorities,  unless  the  road  is  accepted  by  them  as  a  highway ; 
though  if  used  by  the  public,  and  treated  by  the  public  author- 
ities as  a  highway,  acceptance  of  the  dedication  may  be 
implied.  City  of  Denver  v.  Denver  £  S.  F.  R.  Co.  et  al., 
17  Colo.  588  (81  Pac.  Rep.  888).  Citing,  Field  v.  Afanclies- 
ter,  82  Mich.  279;  Manderschid  v.  Dubuque,  29  la.  78; 
Holmes  v.  Jersey  City,  12  N.  J.  Eq.  299;  Hay  den  v.  Stone, 
112  Mass.  851 ;  Grube  v.  Nichols,  86  111.  92 ;  To^xm  of  Salida 
V.  McKinna,  16  Colo.  528  (27  Pac.  Rep.  810)  ;  Starr  v.  Peo- 
ple, 17  Colo.  458  (80  Pac.  Rep.  64) .    There  must  be  an  accept- 
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ance.  French  v.  Scheuber,  6  Tex.  Civ.  Ap.  617  (26  S.  W. 
Rep.  138)  ;  State  et  aL  v.  Mayor  Stc.  of  Jersey  City^  55  N. 
J.  L.  120  (25  Atl.  Rep.  272).  Until  acceptance  an  offer  to 
dedicate  may  be  revoked  at  any  time,  and  a  conveyance  of  the 
land  operates  as  a  revocation.  City  of  Chicago  v.  Drexel^ 
141  IlL  89  (80  N.  E.  Rep.  774).  After  acceptance  there  ia 
no  power  to  increase  the  burden  or  to  revoke  the  dedication, 
except  according  to  the  terms  of  a  reservation  which  may  have 
been  made.  City  of  Cohoes  v.  Z>.  46  H.  C  Co.^  184  N.  Y, 
397  (81  N.  E.  Rep.  887).  Citing,  Ayres  v.  Penn.  R.  R.  Co. 
52  N.  J.  Law,  405;  48  Id.  44;  State  v.  Society,  etc.,  44  Id] 
502;  People  v.  Kingman,  24  N.  Y.  559;  Cornwell  v.  Com^ 
missioncrs,  10  Exch.  771 ;  LeNeve  v.  Mile  End  Old  Town,  8 
El.  &  Bl.  1054 ;  Pisher  v.  Prowsc,  2  Best  &  S.  770 ;  Mercer  v. 
Woodgate,  L.  R.  (5  Q.  B.)  26;  Arnold  v.  B laker,  6  Id.  488; 
St.  Mary^s,  etc.  v.  Jacobs,  7  Id.  47;  Arnold  v.  Holbrook,  8 
Id.  96;  Angell  on  Highways,  151-156.  The  acceptance  and 
user  by  a  city  of  a  street  or  a  portion  thereof  as  platted  is 
equivalent  to  an  acceptance  of  the  whole  tract  platted.  Heitz 
V.  City  of  St.  Louis  et  ah,  110  Mo.  618  (19  S.  W.  Rep.  785). 
Where  the  necessity  for  the  use  of  a  highway  is  small,  slight 
evidence  of  acceptance  is  sufficient.  Tralsdon  v.  Town  of 
Lime  Springs,        la.  (60  N.  W.  Rep.  658). 

Sec.  147.  Implied  dedication  of  a  highway.  Where 
a  road  runs  through  public  lands  its  dedication  as  a  highway 
may  be  implied.  Starr  et  al.  v.  People  et  al,,  17  Colo.  458 
(80  Pac.  Rep.  64).  The  court  say:  '*Inan  action  of  this 
kind  a  dedication  may  be  emplied :  (1)  When  it  is  satisfac- 
torily proved  that  it  was  the  owner's  intention  to  set  apart 
the  land  occupied  as  a  road  to  the  use  of  the  public  as  a  high- 
way, and  that  there  has  been  an  acceptance  by  the  public  of 
the  land  for  such  use.  (2)  The  evidence  of  intent  must  con- 
sist of  such  acts  or  declarations  by  the  owner  as  clearly  and 
unequivocally  indicate  his  purpose  to  make  the  dedication,  or 
such  conduct  on  his  part  as  equitably  estops  him  from  denying 
such  intention.  (8)  The  acts  and  declarations  of  the  owner, 
connected  with  the  matter  of  the  alleged  dedication,  may  be 
given  in  evidence  in  his  favor.  (4)  The  line  of  the  road 
must  be  certain  and  definite.     A  general  privilege  or  license 
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by  the  owner  to  cross  his  lands,  without  reference  to  any- 
special  route,  will  not  suffice.  (5)  User  of  the  road  by  the 
public  for  a  considerable  length  of  time  without  objection  by  the 
owner  of  the  land  may  increase  the  weight  of  the  evidence,  if 
any  there  be,  arising  from  acts  or  declarations  of  the  owner 
indicating  his  intent  to  dedicate.  But  mere  user,  without 
such  acts  or  declarations,  unless  for  a  period  of  time  corres- 
ponding to  the  statutory  limitation  of  real  actiotts,  cannot  be 
held  sufficient  to  vest  the  easement  in  the  public." 

Sec.  148.  Dedication  by  plata.  Persons  who  have 
dedicated  or  platted  lands  and  sold  lots  on  streets,  cannot 
thereafter  withdraw  or  change  the  use  of  such  public  streets, 
to  the  detriment  of  their  grantees  or  those  claiming  under 
them,  especially  where  the  public  have  evinced  an  acceptance 
of  the  dedication  by  performing  highway  labor  on  such  streets. 
Ruddiman  v.  Taylor,  95  Mich.  547  (55  N.  W.  Rep.  870). 
This  doctrine  is  fully  supported  by  Likes  et  al,  v.  Stone  et  a/., 
87  Neb.  259  (55  N.  W.  Rep.  878) ;  Western  R.  of  Alabama 
V.  Alabama  G.  T.  R.  Co.^  96  Ala.  272  (11  So.  Rep.  488). 
Where  an  owner  of  land  exhibits  a  map  of  it,  in  which  a 
street  is  defined,  though  not  yet  opened,  and  sells  building 
lots  with  front  or  rear  on  the  street  and  makes  no  express  res- 
ervation, he  dedicates  the  street  for  public  use,  and  if  in  a  city 
surrenders  it  for  all  public  purposes.     Van  Witson  v.  Gutmany 

Md.  (29  Atl.  Rep.  608);    Currier  v.  Howes,  108 

Cal.  431  (87  Pac.  Rep.  521)  ;  Winter  v.  Payne,  88  Fla.  470 
(15  So.  Rep.  211).  This  is  supported  by  White  v.  Tide 
Water  Oil  Co,,  50  N.  J.  Eq.  1  (25  Atl.  Rep.  199).  Where 
the  owner  of  land  lays  it  out  into  lots,  with  streets  or  avenues^ 
and  sells  the  lots  with  reference  thereto,  he  thereby  dedicates 
such  portions  to  the  use  of  the  public,  and  his  grantees  or  suc- 
cessors cannot  afterwards  be  deprived  of  the  benefit  of  having 
such  streets  kept  open,  Lord  v.  Atkins  et  al,,  188  N.  Y.  184 
(83  N.  E.  Rep.  1085)  ;  Matter  of  Adams,  141  N.  Y.  297  (86 
N.  E.  Rep.  818) ;  Dobson  et  aL  v.  Hohenadel,  148  Pa.  St 
867  (28  Atl.  Rep.  1128)  ;  TJiaxter  v.  Turner,  17  R.  I.  799 
(24  Atl.  Rep.  829)  ;  Wolfe  et  al.  v.  Town  of  Sullivan,  188 
Ind.  881  (82  N.  E.  Rep.  1017).  One  creating  a  dedication  in 
iliis  manner  is  estopped  to  deny  it  on  account  of  a  defective 
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acknowledgment  of  the  plat.  Pillshury  v.  Alexander  et  aL^ 
40  Neb.  242  (58  N.  W.  Rep.  859)  ;  Heitz  v.  CiVy  of  St.  Lomis 
etal.,  110  Mo.  618  (19  S.  W.  Rep.  785)- 

Where  it  is  sought  to  establish  a  dedication  of  a  highway 
on  account  of  the  plat  of  ground  and  the  conveyance  of  the 
lots  with  reference  thereto,  there  being  several  plats  of  the 
territory  in  existence,  which  materially  differ  as  to  their  desig- 
nation of  the  streets,  it  must  be  shown  that  the  conveyance 
in  question  was  made  with  special  reference  to  a  plat  which 
establishes  a  dedication.  Lewis  ei  aL  v.  City  of  Portland  ct 
d.,  25  Ore.  188  (85  Pac.  Rep.  256;  22  L.  R.  A.  786). 
Where  land  appears  on  a  recorded  plat  not  numbered  as  a  lot, 
nor  in  the  size  or  shape  of  one,  but  is  bounded  by  lines  clearly 
intended  to  represent  the  lines  of  a  street,  with  reference  to 
which  lots  are  sold,  such  land  is  dedicated  for  a  public  street, 
though  not  named  as  such  on  the  pit  t.  City  und  County  of 
San  Francisco  v.  Burr  et  a/.,         Cal.  (86  Pac.  Rep. 

771).  The  mere  marking  of  the  name  of  a  street  on  a  plat 
filed  will  not  create  a  dedication  thereof  where  it  is  shown 
that  the  land  occupied  by  it  lies  outside  of  the  metes  and 
bounds  given  in  the  deed  of  dedication.  Tilzie  v.  Haye  ei  al.^ 
8  Wash.  187  (85  Pac.  Rep.  688.)  Where  a  plat  establishing 
streets  and  alleys  is  subject  to  acceptance  by  the  municipal 
authorities,  they  may  accept  it  in  whole  or  in  part.  City  of 
Chicago  V.  Drexel,  141  111.  89  (80  N.  E.  Rep.  774).  A  town 
plat  not  showing  the  location  of  the  platted  lands  is  inef- 
fectual as  a  statutory  dedication*  Village  of  Buffalo  v. 
Harling,  50  Minn.  551  (52  N.  W.  Rep.  981).  111.  Rev. 
Stat.  1845,  ch.  25,  div.  1,  §§  17-21,  applied— dedication  of 
streets  by  plat.  City  of  Chicago  v.  Drexel,  141  111.  89  (80 
N.  E.  Rep.  774) .  Lots  abutting  on  a  street  having  been  sold, 
and  a  map  having  been  adopted  as  showing  the  limits  of  the 
town  by  the  legislative  act  incorporating  it,  this  dedication 
became  accepted  and  perfect ;  and  the  validity  of  the  dedi- 
cation was  not  affected  by  the  fact  that  the  street,  in  its  con- 
dition at  that  time,  following  the  bends  of  a  river,  was  in 
several  places  not  susceptible  of  use  as  a  highway,  but  re- 
quired the  expenditure  of  labor  and  money  to  make  it  pass- 
able. Webb  et  aL  v.  City  of  Demopolis^  Ala.  (18 
So.  Rep.  289;  21  L.  R.  A.  62). 
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Sec.   140.     Revocation  of   offer   to  dedicate.      The 

drawing  of  side  lines  through  a  block  in  a  plat  of  land,  indi- 
cating that  it  may  be  intended  for  a  street,  but  not  designat- 
ing it  by  name  as  such,  is  merely  an  offer  to  dedicate ;  and 
where  the  land  so  designated  is  not  a  continuation  of  an  exist- 
ing street,  and  has  not  been  accepted  or  used  by  the  public, 
and  no  one  has  acted  on  the  offer  by  purchasing  lots  on  the 
faith  of  the  delineation  of  the  land  as  a  street,  the  owner  may 
revoke  the  offer.  A  deed  of  the  entire  block  by  the  owner, 
describing  it  by  metes  and  bounds,  without  reference  to  the 
alleged  street  delineated  on  the  plat,  and  conveying  it  as  part 
of  the  land  sold,  operates  as  a  revocation  of  the  offer  to  dedi- 
cate. The  fact  that  after  such  revocation  the  city  attempted 
to  accept  the  offer  of  dedication  by  delineating  the  street  on 
the  official  city  maps  is  immaterial,  since,  after  the  revocation 
of  the  offer,  the  land  became  private  property.  Schmitt  v^ 
City  and  Co,  of  San  Francisco^  100  Cal.  802  (84  Pac.  Rep. 
961).     See  preceding  section  on  Acceptance. 

Sec.  150.  Miscellaneous  notes.  If,  subsequent  to  a 
dedication  to  the  public  of  land  for  streets,  a  town  become  an 
incorporated  municipality,  including  within  its  corporate  lim- 
its the  land  thus  dedicated,  with  full  authority  to  establish  and 
open  and  maintain  the  streets,  the  municipality  succeeds  to  all 
the  rights,  in  trust  for  the  public,  acquired  by  the  dedication. 
Ham  ei  ah  v.  Common  Council  of  Dadeville^  Ala. 
(14  So.  Rep.  9).  Only  an  owner  of  real  estate  can  make  a 
valid  dedication  to  a  public  use.  Boerner  et  al.  v.  McKillipy 
52  Kan.  508  (85  Pac.  Rep.  5) ;  Elson  v.  Comstock,  150  111. 
808  (37  N.  E.  Rep.  207).  It  is  held  that  there  may  be  a  valid 
dedication  reserving  rights  to  the  owner,  but  if  the  reservation 
be  inconsistent  with  the  use  for  which  the  dedication  is  made 
it  is  void.  Dickerson  et  aL  v.  Detroit  et  a/.,  99  Mich.  498  (58 
N.  W.  Rep.  645).  The  dedication  is  subject  to  prior  liens  and 
incumbrances.  Hays  v.  Perkins  et  al.y  109  Mo.  102  (18  S. 
W.  Rep.  1127) ;  Stewart  v.  Perkins  et  aL,  110  Mo.  660  (19 
S.  W.  Rep,  989).  In  alleging  the  dedication  of  land  to  a 
specified  public  use  it  is  not  necessary  to  state  whether  such 
dedication  was  statutory  or  as  at  common  law.  Village  of 
Buffalo   V.  Harling,  50  Minn.  551  (52  N.  W.  Rep.  981). 
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Where,  upon  a  town  plat,  a  street  is  laid  out,  and  the  only 
boundary  for  part  of  the  street  on  one  side  is  a  navigable  lake 
or  river,  the  street  extends  to  low  water  mark,  and  the  dedica- 
tion will  be  held  to  have  been  intended  to  enable  the  public  to 
get  to  the  water,  for  the  better  enjoyment  of  the  public  right 
for  navigation.  Village  of  Wayzata  v.  Great  Northern  R, 
Co.,  50  Minn.  488  (52  N.  W.  Rep.  918).  A  conditional  ded- 
ication made  by  deed  to  an  invalid  town  corporation  is  ren- 
dered valid  by  acceptance  and  performance  of  the  condition 
by  a  legal  city  corporation,  it  being  the  purpose  of  the  grantor 
to  dedicate  the  land  to  the  use  of  the  public  rather  than  to 
convey  it  to  any  particular  corporation.  Meeker  et  ux.  v. 
Qity  of  Puyallup,  5  Wash.  St.  759  (82  Pac.  Rep.  727).  Ded- 
ication by  conduct,  is  generally  a  question  of  intention  con- 
cerning w^hich  the  party  claimed  to  have  made  the  dedication 
should  be  permitted  to  testify.  Goodfellow  v.  Riggs  et  al., 
la.  (55  N.  W.  Rep.  819)  ;  Brown  v.  Stein  et  al.^ 

88  Neb.  596  (57  N.  W.  Rep.  401).  An  act  of  incorporation 
may  not  be  necessary  to  an  absolute  dedication  to  the  public. 
Hametaly.  Common  Council  of  Dadeville,         Ala.  (14 

So.  Rep.  9).  A  railroad  corporation  may  by  its  acts  not  of 
record  dedicate  a  portion  of  its  land  for  the  purpose  of  a 
highway.  People  ex  reL Field  v.  Eel  River  d:  E,  R.  Co.,  98 
Cal.  665  (88  Pac.  Rep.  728)  ;  Spencer  v.  New  Tork  d:  N.  E, 
R.  R.  Co.,  62  Conn.  242  (25  Atl.  Rep.  850). 
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Sec.  151.    As  to  what  constitutes  a  conveyance.     It 

is  held  that  an  instrument  executed  by  the  grantee  in  a  deed 
and  attached  thereto,  whereby  for  a  consideration  he  transfers 
"all  my  right,  title  to  the  above  obligation  hereto  annexed" 
and  relinquishes  "  all  the  privileges  thereunto  belonging  "  con- 
veys both  the  deed  and  the  land  and  title  described  in  the  deed. 
Threadgill  v.  Bickerstaff,         Tex.  Civ.  App  (26  S .  W. 
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Rep.  789).  It  18  held  that  an  executed  written  instrument 
which  provides  "  that  in  consideration  of  the  right  of  way 
granted"  to  a  railway  company,  the  company  agrees  to  pay 
the  grantor  a  specified  sum  for  a  term  of  years,  such  instrument 
is  a  deed  of  conveyance  and  not  a  lease  for  a  term  of  years. 
Des  Moines  Agr.  Soc.  v.  Tubhesing,  87  la.  188  (64  N.  W. 
Rep.  68). 

An  instrument  as  follows:  ^^$75.00.  Georgia,  Brooks 
county.  On  or  by  October  1st  after  date,  I  promise  to  pay 
Mitchell  Brice  or  bearer  seventy-five  dollars,  with  interest 
from  maturity  at  8  per  cent,  per  annum,  and  reasonable 
charges,  not  less  than  ten  per  cent.,  for  attorney's  fees,  if  any 
are  incurred  in  the  collection  hereof,  hereby  waiving  and  ex- 
pressly renouncing  all  homestead  and  exemption  rights,  for 
value  received.  And  to  secure  the  payment  of  said  indebted- 
ness I  hereby  bargain,  sell,  and  convey  to  the  payee  of  this 
note,  his  heirs  and  assigns,  the  following  property,  which  is 
expressly  declared  to  be  my  individual  property,  free  from  any 
lien  whatever,  to-wit :  (Here  follows  a  full  description  of  the 
land).  And,  in  case  of  failure  to  pay  said  indebtedness  at  the 
maturity  thereof,  the  payee  of  this  note,  his  agent,  attorney, 
heirs  or  assigns,  are  hereby  irrevocably  authorized  and  em- 
powered to  seize  and  take  possession  of  said  property,  and  to 
sell  the  same  for  cash  at  public  outcry  at  the  justice  court 
grounds  of  the  Tallokas  district,  after  having  advertised  said 
property  at  said  court  grounds  for  ten  days  by  written  or 
printed  notice,  and  apply  the  proceeds  of  said  sale  to  the  pay- 
ment of  said  indebtedness,  and  all  costs  of  said  sale,  including 
ten  per  cent,  additional  for  further  attorneys'  fees,  and  the  bal- 
ance, if  any,  to  be  subiect  to  my  order.  And  the  payee  of  said 
note,  her  agent,  attorney,  heirs,  and  assigns,  are  fully  author- 
ized to  bid  at  said  sale,  and  to  make  a  fee  simple  <title  to  said 
property  to  the  purchaser  or  purchasers,"  was  held  to  be  a 
deed,  and  passed  title  to  the  grantee  therein  named.  Brice  v. 
Lane,  90  Ga.  294  (15  S.  E.  Rep.  828). 

Where  the  statute  (S.  Dak.  Comp.  Laws,  §  8247)  pre- 
scribes no  particular  form  for  a  conveyance,  except  that  the 
short  form  specified  may  be  used,  but  provides  (§  8245)  that 
an  estate  in  real  property  can  only  be  transferred  **  by   an 
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instrument  in  "writing,  subscribed  by  the  party  disposing  of 
the  same,"  it  is  held  that  any  instrument  in  writing,  sub- 
scribed by  the  grantor,  in  which  the  gprantor,  grantee,  con- 
sideration, and  a  description  of  the  property  intended  to  be 
conveyed  are  clearly  specified,  and  containing  words  indicating 
an  intention  to  transfer  the  estate,  or  the  grantor's  right,  title, 
or  interest  therein,  will  be  sufficient  to  transfer  such  real 
property,  or  such  grantor's  interest  therein,  though  the  term 
**  grant "  or  other  terms  usually  used  in  conveyances  of  real 
property  are  omitted,  and  the  term  ''g^ve"  is  substituted 
therefor.     Mvenson  v.  Webster ^  S.  Dak.  (58  N.  W. 

Rep.  747).  A  written  instrument  in  the  proper  form  of  a 
conveyance  but  containing  a  provision  that  it  is  to  be  placed 
on  record,  but  not  to  take  effect  so  as  to  give  possession  until 
after  the  death  of  the  grantor,  and  further  stipulates  that  the 
personal  property  which  remains  at  the  grantor's  death  shall 
be  divided  between  the  grantees,  is  held  to  be  a  deed  of  con- 
veyance and  not  a  testamentary  disposition  of  the  property. 
Sawlings  v.  McRoherts,  95  Ky.  846  (25  S.  W.  Rep.  601). 
An  instrument  whereby  the  grantor,  after  reciting  that  he 
iias  sold  and  delivered  to  the  grantee,  his  heirs  and  assigns, 
certain  unpatented  land,  binds  himself,  his  heirs  and  executors 
to  make  a  good  warranty  deed  to  the  same,  is  a  bond  for  title 
and  not  a  present  conveyance.  Peterson  s,  McCauley^ 
Tex.  (25  S.  W.  Rep.  826).     An  instrument  transferring 

property  intended  to  operate  only  after  the  death  of  its  maker 
is  testamentary  in  character,  and  cannot  operate  as  an  instru- 
ment x«/er  vivos,  Roberts  v.  Coleman ^^  W.  Va.  148  (16 
S.  £.  Rep.  482).  A  contract  giving  one  a  license  to  tempo- 
rarily occupy  land  for  the  purpose  of  removing  and  working 
timber  thereon,  although  it  provides  for  the  erection  of  a  saw- 
mill on  the  land  which  may  be  removed,  is  not  such  a  convey- 
ance of  an  interest  in  the  land  as  to  come  within  the  meaning 
of  Wash.  Gen.  Stat,  §  1422,  requiring  conveyances  of  lands, 
or  interest  therein,  to  be  by  deed.  Klecb  v.  Bard^  7  Wash. 
41  (84  Pac.  Rep.  188).  A  deed  without  witnesses  or  acknowl- 
edgment is  sufficient  to  convey  land,  and  its  execution  may 
be  proved  by  the  grantee.  McLane  v.  Canutes^  Tex. 
(25  S.  W.  Rep.  29).  See,  Acknowledgments — Miscellaneous 
notes.     Statutes   passed   to   cure  defects  in  the  execution   of 
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conveyances,  have  a  retrospective  effect,  and  when  valid  and 
equitable,  should  govern  the  courts  even  in  pending  cases* 
Sidwayv.  Lawson,  58  Ark.  117  (28  S.  W.  Rep.  648). 

Sec.  152.  Grantor  and  grantee — ^Variance  in  names* 
The  party  having  the  right  to  convey  must  be  named  as 
grantor ;  and  where  the  land  belonged  to  the  wife  it  was  held 
that  her  signing  and  acknowledging  the  deed  in  which  her 
husband  alone  was  named  as  grantor  was  not  sufficient.  Stone 
V.  Sledge,         Tex.  (26  S.  W.  Rep.  1068) .     A  deed  exe- 

cuted  by  a  trustee  as  grantor  is  sufficient,  although  it  does  not 
name  him  in  the  body  of  the  deed,  if  it  identifies  the  original 
person  creating  the  trust  and  the  beneficiaries,  and  refers  to 
the  volume  and  page  of  the  record  of  the  trust  deed%  yones 
V.  Hagler,  95  Ala.  529  (10  So.  Rep.  845).  The  omission 
of  the  name  of  the  grantee  in  the  granting  clause  of  the  deed 
is  not  material  where  it  clearly  appears  on  the  face  of  the 
deed.  Bay  v.  Posner,  78  Md.  42  (26  AtL  Rep.  1084). 
The  designation  of  the  grantee  as  "  trustee,"  no  trust  bein^ 
declared,  and  no  beneficiary  being  named,  is  mere  surplusage^ 
and  the  grantee  takes  the  title  for  his  own  use.  Andrews  v. 
Atlanta  Real  Estate  Co.,  92  Ga.  260  (18  S.  E.  Rep.  548). 
A  deed  duly  signed  and  acknowledged  by  **  Samuel  S.  Jen- 
kins," was  upheld,  although  the  grantor's  name  was  written  in 
one  part  of  the  deed  as  **  Samuel  S.  Jones."  Jenkins  v.  Jen^ 
kins,  148  Pa.  St.  216  (28  Atl.  Rep.  985). 

Where  a  deed  was  signed  as  "  Arch.  T.  Finn,"  in  the 
body  of  the  deed  and  in  the  certificate  of  acknowledgment  the 
grantor  was  correctly  described  as  "  Archibald  T.  Finn,"  and  * 
the  certificate  of  acknowledgment  identified  the  party  men- 
tioned as  grantor  as  known  to  the  officer  to  be  the  person 
whose  name  is  affixed  to  the  instrument,  and  who  executed 
the  same,  it  was  held  that  it  sufficiently  appeared  that "  Archi- 
bald T."  and  "Arch.  T."  were  one  and  the  same  person, 
Rupert  V.  Penner,  85  Neb.  587  (58  N.  W.  Rep.  598;  17  L. 
R.  A.  824).  The  court  say,  **  It  frequently  occurs  in  trans- 
ferring lands  that  the  grantor  in  making  a  deed  signs  either 
his  initials  or  the  abbreviation  of  his  given  name,  although 
the  Christian  name  is  stated  in  full  both  in  the  body  of 
the  deed  and  in  the  certificate  of  acknowledgment ;  yet  the 
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instrument  would  not  be  admissible  in  evidence  for  that  reason 
alone,  where,  from  an  examination  thereof,  it  clearly  appears 
that  the  same  was  signed  and  acknowledged  by  the  grantor. 
This  doctrine  is  well  supported  by  the  adjudicated  cases.     In 
Lyon   V.    Kain^   86   111.    862,    the    grantors    were    correctly 
described  in  the  body  of  the  conveyance  and  in  the  acknowl- 
edgment as  *  Samuel  B.  Postley'  and    *  Abraham  B.  Kain,' 
while   the   deed  was     signed  *  S.   Brook  Postley,'    and  *  A. 
Boudouine  Kain.'     It  was  held  that,  as  the  officer  taking  the 
acknowledgment  certified  that 'he  knew  them  to  be  the  identi- 
cal persons  named  in  the  deed  as  the  makers  thereof,  the 
identity  of  the  grantors  with  the  persons  signing  was  suffi- 
ciently established  to  entitle  the  instrument  to  be  received  in 
evidence  without  other  proof.     Walker,  C.  J.,  in  delivering 
the  opinion  of  the  court,  observes :    *  When  it  is  remembered 
that  the  law  requires  .the  officer  to  be  personally  acquainted 
with  the  grantor,  or  to  have  his  identity  proved,  before  he 
receives  the  acknowledgment,  we  can  perceive  no  irregularity 
in  the   execution   of   this  conveyance.     The  identity  of  the 
grantor,  and  not  the  person  who  merely  signs  the  deed,  must 
be  established  before  the  officer  can  act.     His  identity  is  a  fact 
that  the  officer  must  know  or  have  proved  before  he  is  author- 
ized to  grant  his  certificate,  and  when  he  has  found  and  certi- 
fied that  fact  it  is  binding  until  rebutted.     There  is  no  evi- 
dence m  this  record  attacking  the  truth  of  these  certificates,, 
and  they  must,  in  this  particular,  be  held  sufficient.     The 
party  executing  an  instrument  may  adopt  any  name,  and  he 
will  be  bound  by  its  execution.     If  not  his  real  name,  his 
identity  with  the  execution  must  be  proved ;  and  we  think  it 
has  been  done  in  this  case.'     In  Manufacturing  Co,  v.  Gilly 
111  111.  541,  one  of  the  grantors  was  named  in  the  body  of  the 
conveyance  as  well  as  in  the  certificate  of  acknowledgment  as 
*  Robert  P.    McClintock,'  but  the  deed  was  signed  by    *  R. 
Parker  McClintock.'     It  was  ruled  that,  as  the  certificate  of 
acknowledgment  showed  that  Robert  P.  McClintock  acknowl- 
edged the  instrument,    it  sufficiently  appeared  that  'Robert 
P.'  and  '  R.    Parker'   were  the  same  person,  and  that  the 
instrument  was  properly  received  in  evidence.     In  this  con- 
nection we  also  refer  to  the  following  cases  cited  in  the  brief 
of  plaintiffs :     Fenton  v.   Perkins^  8  Mo.  144;  Houx  v.  Bat- 
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ieen,  68  Mo.  84;  Middleton  v.  Findla,  26  Cal.  76.**  It  is 
held  by  a  divided  court  that  where  one  person  is  named  in  the 
premises  of  a  deed  as  grantee,  but  without  words  of  inheri- 
tance, and  he  and  another  person  are  named  in  the  habendum 
as  grantee  with  words  of  inheritance  as  to  both,  each  of  the 
persons  so  named  will  take  an  estate  in  fee  in  the  land.  Mc- 
Leon  ci  al,  v.  Tarrant,  89  S.  C.  271  (17  S.  E.  Rep.  778). 

Sec.  153.  As  to  whether  an  instrument  is  a  deed  or  a 
w^ill.  A  deed  made  in  consideration  of  love  and  affection  and  of 
personal  services  rendered  by  one  of  the  grantees  to  the  grantor, 
but  which  provides  that  "  in  no  event  is  this  deed  to  go  into 
effect  until  after  my  death,"  is  testamentary  in  its  character,  and 
is  not  a  deed  operating  in  prceesnti,  Donald  v.  NesbUt^  89 
Ga.  290  (15  S.  E.  Rep.  867).  Where  a  deed  on  its  face  shows 
that  it  is  the  intention  of  the  grantor  not  to  part  with  any 
title  until  after  his  death,  it  will  be  construed  as  a  testamen- 
tary disposition  of  property  and  not  as  a  deed.  Wren  et  al, 
V.  Coffey,        Tex.  Civ.  App.  (26  S.  W.  Rep.   142).     A 

written  instrument  based  upon  love  ana  affection  for  a  wife, 
and  for  the  further  consideration  of  one  dollar,  and  the  still 
further  consideration  of  her  assistance  in  the  accumulation  of 
his  said  estate,  conveyed  to  said  wife  and  her  heirs,  all  of  said 
estate  real  and  personal,  reserving  a  life  time  estate  and  enjoy- 
ment, and  the  payment  of  all  just  debts,  will  be  construed  as 
a  will  rather  than  a  deed,  where  its  character  is  determinable 
from  its  face  and  providing  that  it  shall  not  take  absolute 
effect  until  the  grantor's  death.  Crocker  v.  Smith,  94  Ala. 
295  (10  So.  Rep.  258;  16  L.  R.  A.  576). 

Sec.  154.      Construction  of   deeds.     In  construing  a 

deed  it  should  be  considered  as  a  whole,  and  effect  should  be 
given  to  each  clause  and  word  if  possible.      Case  v.  Owen^ 
Ind.  (88  N.  E.  Rep.  895).     A  deed  should  be  con- 

strued with  respect  to  the  actual  rightful  state  of  the  prop- 
erty at  the  time  of  its  execution.  Pritchard  v.  Bailey,  118 
N.  C.  521  (18  S.  E.  Rep.  668).  Where  the  legal  intent  of  a 
deed  is  certain  there  is  no  room  for  construction  based  on  the 
acts  of  the  parties.  New foint Lodge  No,  255,  F,  db  A.  M.  v. 
School  Town  of  Ncwpoint,         Ind.  (87  N.  E.  Rep.  650). 

The  grant  of  water  privileges  below  established  mills,  will  be 
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SO  construed  as  to  preserve  the  water  power  of  such  mills 
nndisturbed,  unless  a  contrary  intent  plainly  appears  from  a 
reasonahle  construction  of  the  instrument  by  which  the  grant 
is  conveyed.  Miller  v.  Shenandoah  Pulp  Co,^  88  W.  Va. 
558  (18  S.  £.  Rep.  740).  Where  a  deed  contains  a  formal 
and  complete  covenant  of  warranty  it  should  not  be  cut  down 
by  words  of  doubtful  import.  Cornish  v.  C apron  et  aL^  186 
N.  Y.  282  (82  N.  E.  Rep.  778) .  A  mistake  on  the  part  of  a 
person  executing  an  instrument  as  to  its  legal  effect^  or  that  it 
has  an  effect  different  from  that  intended,  cannot  avail  to  avoid 
that  construction  of  the  instrument  which  the  language  used  and 
the  law  as  applied  thereto  require.  Porter  v.  JeffrieSy  40  S. 
C.92  (18  S.  E.  Rep.  229).  A  deed  toa  woman  and  **her  chil- 
dren ''  conveys  title  to  children  in  being,  including  a  child 
en  ventre  sa  mere^  at  the  date  of  the  conveyance.  Heath  v. 
Heath,  144  N.  C.  647  (19  S.  E.  Rep.  156). 

Where  the  habendum  clause  cannot  be  construed  in  har- 
mony with  the  granting  part  of  the  deed,  it  may  be  entirely  re- 
jected. Moore  v.  City  of  Waco,  85  Tex.  206  (20  S.  W.  Rep. 
61).  Under  Neb.  Comp.  Stat.  ch.  78,  §  53,  in  construing  a 
deed,  when,  by  a  reasonable  interpretation,  the  granting  clause 
and  the  habendum  can  be  reconciled,  effect  must  be  given  to 
both.  Rupert  v.  Penner,  85  Neb.  587  (58  N.  W.  Rep.  598;  17 
L.  R.  A.  824).  When  a  deed  is  ambiguous  and  it  is  necessary 
to  resort  to  rules  of  construction,  the  instrument  will  be  consid- 
ered as  a  whole  and  construed  most  favorably  to  the  grantee, 
and  if  possible,  some  effect  will  be  given  to  the  deed,  for  it  will 
be  assumed  that  the  parties  intended  the  deed  to  be  operative, 
and  not  a  mere  nullity.  Davenport  v.  Gwilliams,  188  Ind.  142 
(81  N.  E.  Rep.  790;  22  L.  R.  A.  244).  A  deed  conveying 
"all  the  right,  title  and  interest"  of  the  grantor  simply  con- 
veys the  interest  or  title  which  he  has  and  not  what  appears 
of  record.     Rogers  v.    Chase,,         la.  (56  N.   W.  Rep. 

587).  In  the  absence  of  fraud  or  concealment  of  important 
facts,  courts  will  not  give  a  construction  to  a  deed  in  direct 
conflict  with  that  which  the  parties  themselves  have  put  upon 
it,  especially  after  soch  construction  has  been  in  force  and 
assented  to  by  all  the  parties  for  a  period  of  time  long  enough 
to  create  prescriptive  rights  and  equities  under  the  statute  of 
limitations.     Hoagv.  Place,  98  Mich.  450     (58  N.  W.  Rep. 
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617).  In  every  conveyance  there  is  an  implied  grant  of  what- 
ever is  necessary  to  the  beneficial  enjoyment  of  the  thing 
granted.  Case  v.  Minot,  158  Mass.  577  (88  N.  E.  Rep. 
700;  22  L.  R.  A.  586).  If  a  consideration  moves  to  the 
grantor,  it  matters  not  from  whom,  it  is  sufficient  to  give  full 
operation  to  the  deed.  It  supports  all  the  uses  named  in  it, 
and  any  power  given  to  appoint  them.  Dumesnil  v.  Dumesnil^ 
92  Ky.  526  (18  S.  W.  Rep.  229).  Where  a  map  or  diagram 
is  drawn  in  a  deed  so  as  to  indicate  to  any  reasonable  person 
that  the  grantor  intended  it  to  be  taken  as  a  part  of  the  des- 
cription, it  should  be  so  treated  even  though  not  expressly 
referred  to  in  the  deed.  Murray  v.  Klinzing^  64  Conn.  78 
(29  Atl.  Rep.  244).  It  being  provided  in  a  deed  that  if  title 
to  any  of  the  land  proved  defective,  the  vendee  might  quit- 
claim to  the  vendor  and  receive  credit  therefor,  the  vendee 
could  claim  the  benefit  of  the  provision  when  it  appeared  that 
the  vendor's  title  came  through  a  grantor  in  whom  the  record 
showed  no  title,  even  though  no  one  for  more  than  twenty 
years  had  asserted  title  adverse  to  the  vendor's.  Ragsdale  v. 
Meridian  Land  d:  /.    Co,,  71  Mis6.  284  (14  So.  Rep.  198). 

Sec.  166.  Construction  of  deeds — Use  of  the  word 
heirs.  In  Indiana  it  is  held  that  a  deed  to  the  heirs  of  a  liv- 
ing person,  without  using  any  terms  indicating  that  the  word 
heirs  is  used  in  the  sense  of  children  and  not  in  its  legal  sense, 
is  void  for  uncertainty  as  to  the  grantees.  Booker  v.  Tar- 
ivater,  Ind.  (87  N.  E.  Rep.  979).     Where  in  a  deed 

or  contract  for  the  conveyance  of  land  the  word  "  heirs "  is 
used,  coupled  with  other  explanatory  words  showing  that  it 
was  the  intention  by  its  use  to  designate  or  describe  a  class  of 
persons,  rather  than  it  should  receive  its  strict  technical  inter- 
pretation, the  court  will  give  to  it  a  construction  conforming 
to  the  manifest  purpose  of  the  parties.  Stevens  v.  Flannagan, 
181  Ind.  122  (80  N.  E.  Rep.  898). 

Sec.  166.  Construction  of  particular  deeds.  Where 
a  deed  which  conveyed  two  adjoining  tracts  of  land,  follow- 
ing the  description  of  the  last  tract  contained  the  words  "  for 
a  road  to  and  from  said  premises  first  above  described,"  it  was 
held  that  these  words  of  themselves  were  not  sufficient  either 
to  limit  the  grant  of  the  second  tract  to  an  easement  or  to  ere- 
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ate  a  condition  subsequent.  Soukup  v.  Topka^  54  Minn.  66 
(55  N.  W.  Rep.  824).  It  being  provided  in  a  deed  that,  when 
the  word  '^ about"  was  used,  a  variance  of  more  than  four 
acres  should  be  adjusted  by  arbitrators,  the  meaning  was  that, 
in  case  of  a  variance  of  more  than  four  acres,  the  whole 
deficiency,  not  merely  the  excess  over  four,  should  be  allowed 
for.  Ragsdale  v.  Meridian  X.  rf  /.  C^.,  71  Miss.  284  (14 
So.  Rep.  198).  Particular  conveyance  of  land  adjoining  the 
county  jail  to  a  county,  in  order  that  it  may  be  kept  open  and 
free  from  buildings,  held  to  create  a  determinable  fee  which 
terminated  upon  the  removal  of  the  jail.  Slegel  v.  Herhinc^ 
148  Pa.  St.  286  (28  Ath  Rep.  996 ;  15  L.  R.  A.  &47).  A  con- 
veyance of  a  lot  designated  as  extending  to  an  alley  passes 
such  title  as  the  grantor  has  to  the  middle  of  such  alley. 
Lindsay  \.  Jones,  21  Nev.  72  (25  Pac.  Rep,  297).  Where 
one  conveyed  his  undivided  interest  in  a  tract  of  land 
''descended  and  willed"  to  him,  his  brothers  and  sisters,  by 
their  father,  the  deed  conveys  all  the  interest  he  acquired 
under  the  will  as  well  as  the  interest  which  passed  to  him  on 
account  of  the  death  of  his  sister.  Duggin^s  Guardian  v. 
Craig,        Ky.  (22  S.  W.  Rep.  558). 

In  a  deed  executed  for  lands,  using  as  to  some  of  them 
the  statutory  words,  **  grant,  bargain,  sell  and  convey,"  cer- 
tain lands,  which  are  designated  according  to  government  sur- 
vey ;  and  "  convey  by  quit  claim  only "  certain  other  lands, 
designated  in  the  same  way,  adding,  **  The  intention  of  the 
grantors  is  to  convey  all  their  right,  title,  interest  and  claim  to 
the  lands  described  as  heretofore  belonging  toT.  G., deceased, 
and  should  the  above  description  be  incorrect,  they  will,  when 
called  on,  correct  the  same  ;"  held,  that  the  statutory  covenants 
extend  only  to  the  lands  which  had  belonged  to  saidT.  G.,  they 
being  included  and  correctly  described  in  the  deed,  the  vendee 
cannot  claim  an  abatement  of  the  purchase  money  because 
he  acquired  less  land  than  he  supposed  he  was  getting  by 
acquiring  no  title  to  the  other  lands  particularly  described. 
Kyle  V.  McKinzie,  94  Ala.  286  ( 10  So.  Rep.  654) .  Particular 
conveyance  from  parent  to  child  in  consideration  of  life  sup- 
port, construed.  Pit z fat  rick  v.  Pitzpatrick,  91  Mich,  394 
(51  N.  W.  Rep.  1058).  For  construction  of  deeds  depending 
upon  particular  facts,  see,  Dodge  et  al,  v.  Kennedy  et  aL, 
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Ky.  (21  S.  W.  Rep.  584)  ;    Owen  v.  Smith,  91  Ga.  564 

(18  S.  E.  Rep.  527) ;  Kinffy.  Norfolk  d:  W.R.  Co.,  90  Va. 
210  (17  S.  E.  Rep.  868)  ;  Siacey.  Bumgardner,  89  Va.  418 
(16  S.  E,  Rep.  252)  ;  Jordan  v.  Necse,  86  S.  C.  295  (15  S.  E. 
Rep.  202)  ;  Dunn  v.  Wheeler,  86  Me.  288  (29  Atl.  Rep.  985)  ; 
Bodine's  Adnir  v.  Arthur,  91  Ky.  68  (14  S.  W.  Rep.  904; 
84  Am.  St.  Rep.  162)  ;  Aycr  v.  Philadelphia  rf  Boston  Face 
Brick  C^.,157  Mass.  57  (81  N.  E.  Rep.  717);  Hamlin  y. 
New  York  £  N.  E.  R.  R.  Co.,  160  Mass.  459(86  N.  E.  Rep. 
200);   Taylor  y .  Klcier  et  aL,         Ky.  (26  S.  W.  Rep. 

8);  Knight  y.  Alabama  Midland  R.  Co.,  Ala.  (IS 

So.  Rep.  260)  ;  Cross  v.  Frost,  64  Vt.  179  (28  Atl.  Rep.  916); 
Day  y.  Philhrook,  85  Me.  90  (26  Atl.  Rep.  999)  ;  Eastman  v. 
Parker  et  aL,  65  Vt.  648  (27  Atl.  Rep.  611);  Jennings 
Bros,  d  Co.  V.  Beale,  158  Pa.  St.  288  (27  Atl.  Rep.  948)  ; 
Thompson  et  aL  v.  Tryon  et  a/.,66Vt.  191  (28  Atl.  Rep. 878). 

Sec.  167.  Construction  of  deed — Limitations  upon 
the  estate  granted.  Where  independently  of,  but  immedi* 
ately  following,  the  description  of  the  conveyed  premises  in  a 
deed,  containing,  without  any  exceptions,  the  usual  covenants 
of  warranty,  in  which  deed  the  grantee  was  a  municipal  cor« 
poration,  its  successors  and  assigns,  and  the  expressed  consider- 
ation a  nominal  sum,  was  this  clause :  "  Said  tract  of  land 
hereby  conveyed  to  be  forever  held  and  used  as  a  public  park.** 
The  purpose  of  the  conveyance  was  not  stated  elsewhere.  It 
was  held  that  upon  the  face  of  the  instrument  the  munici- 
pality did  not  acquire  an  absolute  title  in  fee  to  the  premises. 
Flateny.  City  of  Moor  head,  hi  Minn.  518  (58  N.  W.  Rep. 
807 ;  19  L.  R.  A.  195) .  Where  a  prospective  husband  exe- 
cutes and  delivers  to  his  intended  wife  a  deed  of  conveyance 
to  certain  land,  and  providing  that  the  deed  shall  take  effect 
when  marriage  is  consummated,  and  that  the  grantor  shall  have 
the  use  of  the  land  during  life,  and  that  if  the  grantee  survive 
him  she  shall  "  have  the  right  to  use  and  dispose  of  said  prem- 
ises for  her  comfortable  support ,"  it  is  held  that  the  deed  shdii 
be  construed  as  a  covenant  to  stand  seised  and  supported,  so 
far  as  to  give  the  grantee,  after  the  grantor's  death,  an  estate 
for  life,  under  which  she  was  entitled  to  the  possession  of  the 
premises.      West  y.  West,  155  Mass.  817  (29  N.  E.  Rep.  582). 
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Where  a  deed  conveys  land  to  a  city  *'  for  street  purposes 
only,''  expressly  stipulating  that  the  same  rights,  and  no 
higher,  should  pass  to  the  city  than  would  have  been  acquired 
had  the  city  procured  the  condemnation  of  said  land  for  street 
purposes  alone,  the  city  can  not  appropriate  such  land  for  the 
purpose  of  maintaining  waterworks  thereon.  Odneal  v.  City 
of  Sherman^  Tex.         (25   S.   W.   Rep.  57).      A   state- 

ment in  a  deed  that  it  is  subject  to  a  certian  lease  executed  by 
the  grantor,  excepts  from  the  operation  of  the  deed  only  the 
rights  of  the  lessee  and  not  the  privileges  reserved  by  the 
lessor  in  the  lease.  Shelby  v.  Chicago  <B  M,  I,  R.Co.y  148 
111.  885  (82  N.  E.  Rep.  488).  Where  a  deed  conveyed  a  large 
tract  of  land  by  metes  and  bounds, ''  excluding  from  the  above 
named  boundary  the  Cash  &  Cox  lease,"  followed  by  a  partic- 
ular description  of  the  bounds  of  the  lease,  and  the  grantor  con- 
tinued in  possession  of  the  land  covered  by  the  lease,  it  was 
held  that  such  deed  did  not  convey  the  fee  of  the  land  covered 
by  the  lease.     Hawev,  Saddler^         Ky.  (25  S.  W.  Rep. 

277).  One  holding  under  a  deed  from  a  corporation,  which 
recites  that  the  land  conveyed  is  to  be  held  subject  to  its 
charter,  rules  and  regulations,  holds  subject  to  change  in  such 
rules  and  regulations,  where  such  corporation  has  the  power 
to  make  changes.  Winnepesaukee  Camp- Meeting'  Ass*n,  v. 
Gordon,         N.  H.  (29  Atl.  Rep.  412). 

Sec.  158.     Recitals  in  deeds.     The  recited  considera- 
tion in  a  deed  is  open  to  explanation  upon  an  issue  of  fraud 
and  undue  influence  in  obtaining  it.      Taylor  v.  Crockett, 
Mo.  (27  S.  W.  Rep.  620).    , Recitals  in  a  deed  are  bind- 

ing upon  the  parties  thereto  and  their  privies.  Stone  v.  I^itts^ 
88  S.  C.  898  (17  S.  E.  Rep.  186).  A  recital  in  a  deed  that 
the  grantor  is  the  widow  of  another  person,  naming  him,  is 
not  competent  evidence  of  that  fact.  McCarty  v.  Rohcel,  85 
la.  427  (52  N.  W.  Rep.  861).  Citing,  Costello  v.  Burke,  68 
la.  864  (19  N.  W.  Rep.  247).  A  recital  contained  in  a  deed 
of  recent  date,  that  the  grantors  are  heirs  at  law  of  a  former 
owner,  is  insufficient  proof,  as  against  a  stranger  to  the  con- 
veyance, of  the  death  of  such  previous  owner,  or  that  the  per- 
sons who  executed  the  deed  are  in  fact  his  heirs.  McMurtry 
V.  Keifner,  86  Neb.  522  (54  N.  W.  Rep.  844).  Citing,  Potter 


§  158,  159  DEEDS.  210 

V.  Washburn,  18  Vt.  558 ;  Hill  v.  Draper,  10  Barb.  454 ; 
Sharp  V.  Spetr,  4  Hill,  76;  Penrose  v.  Griffith,  4  Bin.  281 ; 
Hardenhurgh  v.  Lakin,  47  N.  Y.  109;  Carver  v.  yackson,  4 
Pet.  1 ;  Murphey  v.  Loyd,  8  Whart.  588;  Costello  v.  Burke, 
68  la.  861  (19N.  W.  Rep.  247)  ;  Miller  v.  Miller,  68  Iowa 
887  (19N.  W.  Rep.  251) ;  Kelley  v.  McBlain,  42  Kan.  764 
(22  Pac.  Rep.  994)  ;  Mining  Co,  v.  Irby,  40  Ga.  479;  Lamar 
W.Turner,  48  Ga.  829;  Devi.  Deeds,  g  996. 

Sec.  169.  Delivery  of  deeds.  The  rule  that  the 
grantor  must  part  with  all  dominion  and  control  over  the  deed 
does  not  mean  that  he  must  put  it  out  of  his  physical  power 
to  procure  possession  of  it.  It  is  sufficient  that  the  deed  is 
delivered  to  a  third  person,  for  the  grantee,  without  reser- 
vation, and  with  the  intention  that  it  shall  take  effect,  and 
from  that  time  operate  as  a  transfer  of  the  title.  White  v. 
Pollock,  117  Mo.  467  (22  S.  W.  Rep.  1077;  88  Am.  St.  Rep. 
671).  Where  a  deed  is  handed  to  one  of  the  grantees  to  be 
retained  upon  a  condition  which  is  never  complied  with,  it 
was  held  to  be  inoperative  on  the  ground  that  it  was  not 
delivered.     Lee  v.   Richmond  et  aL,         la.  (57  N.  W. 

Rep.  618)  ;  Partners  d:  Traders^  Bank  v.  Haney,  87  la.  101 
(54  N.  W.  Rep.  61)  ;  Rountree  v.  Smith,         111.  (88  N. 

£.  Rep.  680) .  It  is  held  that  the  gift  in  a  will  of  a  chest  and 
its  contents,  do  not  amount  to  the  delivery  of  an  executed 
deed,  to  the  legatee,  which  was  contained  in  the  chest,  and 
neither  did  it  amount  to  a  devise  of  the  land  described  in  the 
deed.  Parrott  v.  Avery,  159  Mass.  594  (85  N.  E.  Rep.  94  ; 
22  L.  R.  A.  158).  The  pc^ssession  of  a  deed  by  the  grantee 
therein  is  prima  facie  evidence  of  its  delivery.  Campbell  v. 
Carruth,  82  Fla.  264  (18  So.  Rep.  432). 

The  date  of  the  acknowledgment  of  a  deed,  when  it  is 
different  from  the  date  of  its  execution,  will  be  presumed  to  be 
the  date  of  its  delivery.     Kent  v.  Cecil,         Tex.  (25  S. 

W.  Rep.  715).  A  deed  takes  effect  from  the  date  of  its  deliv- 
ery. Woodstock  Iron  Co,  v.  Richardson,  94  Ala.  629  (10  So. 
Rep.  144);  Barrows  \,  Barrows,  138  111.  649  (28  N.  E.  Rep. 
988).  Cases  involving  particular  facts  going  to  show  the 
delivery  or  non-delivery  of  deeds.  Martin  v.  Plaharty,  18 
Mont.  96  (82  Pac.  Rep.  287 ;  40  Am.  St.  Rep.  415 ;  19  L.  R. 
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A.  242).  Eggleston  v.  Pollock,  88  Neb.  188  (56  N.  W.  Rep. 
805);  Hall  v.  B'arnett  et  a/.,  71  Miss.  87  (14  So.  Rep. 
782).  Particular  facts  held  not  sufficient  to  show  a  delivery. 
McDonald  V.  Minnick,  147  111.  661  (85  N.  E.  Rep.  867)  ; 
Provart  v.  Harris,  .150  111.  40  (86  N.  E.  Rep.  958) ;  Oliver 
V.  Oliver, U9  111.  542  <86  N.  E.  Rep.  955)  ;  Bumap  v.  SAarJi- 
sieen,U9  111.  225  (88  N.  E.  Rep.  1008).  Cases  involving 
particular  facts  in  which  the  evidence  is  considered  and  held 
snificient  to  establish  a  delivery.  Williams  v.  Latham,  118 
Mo.  165  (20  S.  W.  Rep.  99)  ;  Ward  v.  SmalPs  AdmW,  90 
Ky.  198  (18  S.  W.  Rep.  1070)  ;  Douglas  ct  aL  v.  West,  140 
111.  455  (81  N.  E.  Rep.  408)  ;  Benson  v.  Hall,  150  111.  60  (86 
N.  E.  Rep.  947)  ;  Cummings  v.  Glass,  162  Pa.  St.  241  (29 
AtL  Rep.  848).  Cases  involving  particular  facts  in  which  the 
evidence  is  considered  and  held  not  sufficient  to  establish  a 
delivery.  Chick  v.  Sisson,  95  Mich.  412  (&i  N.  W.  Rep. 
895) ;  Reichcrt  v.  Wilhelm,  88  la.  510  (50  N.  W.  Rep.  19) ; 
Wilhelm  V.  Fagan,  90  Mich.  6  (50  N.  W.  Rep.  1072)  ; 
Cazassa  v.  Cazassa,  92  Tenn.  578  (22  S.  W.  Rep.  560;  86 
Am.  St.  Rep.  112;  20  L.  R.  A.  178)  ;  Black  v.  Sharkey,  104 
CaL  279  (87  Pac.  Rep.  989)  ;  Bernheim  v.  Horton,  Ala. 
(15  So.  Rep.  822)  ;  Lancaster  v.  Blaney,  140  111.  208  (29 
N.  E.  Rep.  870) ;  Hayes  v.  Boylan,  141  111.  400  (80  N.  E. 
Rep.  1041;  88  Am.  St.  Rep.  826);  Turner  v.  Warren,  160 
Pa.  St.  886  (28  Atl.  Rep.  781). 

Sec.  160.  Delivery  to  third  persons.  "A  delivery  to 
a  third  person  does  not  authorize  a  presumption  that  it  is  done 
with  the  intention  of  passing  the  title.  The  facts  and  circum- 
stances attending  the  transaction  must  be  such  as  to  show  that 
the  grantor  intended  that  the  deed  should  be  delivered  by  the 
custodian  to  the  grantee.  Every  such  case  must  be  determined 
by  the  intention  of  the  grantor."  Trask  v.  Trask,  la. 
•  (57  N.  W.  Rep.  Wl)  ;  Burk  v.  Sfroat,  96  Mich.  404  (55 
N.  W.  Rep.  985)  ;  Colyer  v.  Hyden,  94  Ky.  180  (21  S.  W. 
Rep.  868);    Davis  v.  Davis,         la.  (60   N.    W.   Rep. 

507).  When  the  grantor  therein  places  a  voluntary  deed  in 
the  hands  of  a  third  person,  to  be  delivered  at  an  indefinite 
time  to  the  grantee,  and  before  the  delivery  thereof  such  per- 
son returns  such  deed  to  the  grantor,  who  destroys  it,  the  pre- 
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sumption  of  law  is  against  the  delivery  of  such  deed,  and  in 
favor  of  grantor's  right  to  destroy  it,  and  cannot  be  overcome 
unless  the  grantee  shows  by  a  preponderance  of  affirmative 
evidence  that  the  grantor,  at  the  time  he  placed  such  deed  in 
the  hands  of  such  third  person,  intended  absolutely  to  part 
with  the  control  and  dominion  over  the  same.  Davis  v.  Ellis^ 
W.  Va.  (19   S.    E.   Rep.    899).     An   unauthorized 

delivery  by  a  special  agent  does  not  bind  the  grantor.  Ray- 
mond v.  Glover^  Cal.  (87  Pac.  Rep.  772).  A  delivery 
of  a  deed  to  a  third  person  for  the  grantee,  followed  by  the 
assertion  of  title  by  the  grantee,  is  a  good  delivery.  Hcenni  v. 
Bleisch,  146  111.  262  (84  N.  E.  Rep.  158).  Citing,  Morrison 
V.  Kelly,  22  111.  626 ;  Ferguson  v.  Miles,  8  Oilman  858 ;  Riv- 
ard  V.  Walker,  89  111.  418  ;  Crocker  v.  Lowenthal,  88  111.  579  ; 
Thompson  v.  Vandor,  60  111.  244;  Henrichsen  v.  Hodgcn,  67 
111.  179.  A  delivery  to  a  third  person  for  the  benefit  of  the 
grantee  with  instructions  to  have  the  deed  recorded  upon  the 
death  of  the  grantor  becomes  a  good  delivery  when  recorded  in 
compliancewith  such  instructions.  '  Hay  den  \,  Easter,  Ky* 
(24  S.  W.  Rep.  626).  Where  a  parent  executes  a  deed 
to  a  child  and  delivers  the  same  to  another  to  be  delivered  to 
the  grantee,  the  declarations  of  the  grantor  are  competent  to 
show  upon  what  conditions  the  delivery  was  to  be  made. 
Brown  v.  Stutson,  100  Mich.  574  (59  N.  W.  Rep.  288). 

Sec.  161.  Presumption  of  delivery  from  recording. 
The  presumption  of  delivery  arising  from  the  recording  of  a 
deed  may  be  overcome  by  proof  showing  that  the  deed  was 
not  in  fact  delivered  and  that  the  grantor  did  not  intend  to 
part  with  its  possession.     Hutton  v.  Smith,  la.  (55 

N.  W.  Rep.  826).  The  law  presumes  more  in  favor  of  the 
delivery  of  deeds  in  case  of  voluntary  settlements,  especially 
when  made  to  infants,  than  it  does  in  ordinary  cases  of  bar- 
gain and  sale.  Winterhottom  y .  Williams,  111.  '(38 
N.  E.  Rep.  1050) ;  McFally.  McFall,  186  Ind.  622  (86  N. 
E.  Rep.  517),  The  record  of  a  deed  beneficial  to  the  grantee 
raises  a  presumption  of  delivery.  Bowman  v.  Griffith,  85 
Neb.  861  (58  N.  W.  Rep.  140).  Where  a  deed  has  been  exe- 
cuted and  acknowledged,  the  possession  of  i  t  by  the  grantee  is 
presumptive  evidence  of  its  delivery.     Pitts  v.  Sheriff,  108 


213  EPITOME    OF    CASES.  §  161,   162 

Mo.  110  (18  S.  W.  Rep.  1071).  The  rule  that  a  deed  is  pre- 
sumed to  be  delivered  when  it  is  placed  on  record  by  the 
grantor  applies  to  a  case  where  the  p^rantor,  as  register  of 
deeds,  records  the  deed,  and  remains  in  possession  of  the  land 
conveyed.  Fcnton  v.  Miller^  94  Mich.  204  (58  N.  W.  Rep. 
957). 

Sec.  162.     Delivery  in  escrow.     Where  a  deed  is  left 
with  a  third  person  to  be  delivered  upon  the  happening  of  a 
contingency  to  be  decided  by  the   grantor,  it  is  not  such  a 
delivery  in  escrow  as  will  justify  the  admission  of  parol  testi- 
mony to  show  the  conversation  of  the  parties  prior  and  lead- 
ing up  to  the  signing  and  deposit  of  the  deed.     The  court 
say:  "To  constitute  a  deed,  there  must  be  a  delivery   to  the 
grantee   personally,   or   to   some   third  person    for   him.     A 
deposit  of  a  deed  with  a  third  person,  to  be  delivered  to  the 
grantee  upon  the  happening  of  some  future  certain  event,  has 
been  held  sufficient  to  constitute  the  deed  an  escrow,  and  con- 
trol of  it  in  such  a  case  has  passed  out  of  the  grantor's  hands. 
But  where  the  happening  of  the  event  is  uncertain,  or  where 
the  grantor  retains  or  reserves  control  over  the  instrument,  it 
is  not  an  escrow."     Nichols  \,  OppermannyQ  Wash.  St.  618 
(B4Pac.  Rep.  162).     Where  a  grantor  executes  a  deed  and 
delivers  it  to  a  third  person  with  instructions  to  hold  without 
recording  until  the  grantor's  death,  and  then  to  deliver  it  to 
the  grantee,  it  is  a  delivery  in  escrow ;  and  the  grantor  cannot 
recall  the  deed  nor  alter  its  provisions,  and  he  has  no  interest 
in  the  land  except  a  life  estate.     Bury  v.  Toung^  98  Cal.  446 
(83  Pac.  Rep.  888)  ;  Haeg  v.  Haeg,  58  Minn.  88  (55  N.  W. 
Rep.  1114).     Escrows  can  only  operate  from  the  time  when 
the   condition  is    performed.     Ashford  v.  Prcivitt^         Ala. 
(14  So.    Rep.  668).     A  deed  may  be   delivered  to    the 
grantee's  attorney,  in  escrow^  if  the  delivery  be  accompanied 
by  a  written  statement  of  the  conditions  on  which  it  is  to  be 
held.    Ashford  v.  Prewitt,  Ala.  (14  So.  Rep.  668). 

The  fact  that  the  custodian  of  an  escrow  is  the  agent  of  one 
of  the  parties  to  the  conveyance  does  not  incapacitate  him 
from  acting  as  such.  Humphreys  v.  Richmond  <&  M,  R.  Co.^ 
88  Va.  431  (18  S.  E.  Rep.  985)  ;  McLaughlin  v.  Wheeler,  1 
•S.  Dak.  497  (47  N.  W.  Rep.  816).     Citing,  Railroad   Com- 


§  162,  168  DEEDS.  214 

pany  v.  lUff^  18  Ohio  St.  254.  But  the  contrary  is  held  in 
Day  V.  Lacassc  ct  aL,  85  Me.  242  (27  Atl.  Rep.  124).  A 
delivery  to  the  grantee  in  violation  of  the  conditions  will  not 
invest  him  with  title.  Humphreys  v.  Richmond  £  M,  R,  Co,^ 
88  Va.  481  (18  S.  E.  Rep.  985)  ;  Landon  v.  Brown,  160  Pa. 
588  (28  Atl.  Rep.  921).  Where,  during  the  delivery  in  escrow, 
the  grantor  surreptitiously  obtains  possession  of  the  convey- 
ance, and  conveys  to  another,  who  has  notice,  such  latter  con- 
veyance may  be  set  aside.  Lewis  v.  Prather^  Ky. 
(21  S.  W.  Rep.  588).  The  fact  that  a  deed  is  held  as  an 
escrow  may  be  established  by  parol.  Humphreys  v.  Rich- 
mond d:  M.  R.  Co.,  88  Va.  481  (18  S.  E.  Rep.  985).  An 
absolute  delivery  to  the  buyer's  agent  cannot  be  converted  into 
an  escrow  by  the  buyer  requesting  the  agent  to  hold  the  deed 
until  the  price  is  paid.  Parrish  v*  Steadham,  Ala. 
(15So.  Rep.  854). 

Sec.  163.  Acceptance  necessary.  In  a  recent  case  the 
supreme  court  of  Colorado  say :  "A  deed  must  be  delivered 
before  it  becomes  operative  as  a  conveyance,  and,  in  general, 
acceptance  is  essential  to  complete  the  delivery  and  pass  the 
title.  In  respect  to  persons  sui  juris,  acceptance  as  well  as 
delivery  is  a  matter  of  intention.  Intention  may  be  mani- 
fested by  some  act  or  declaration,  or  it  may  be  presumed  from 
circumstances,  but  will  not  be  lightly  presumed,  where  the 
grant  imposes  a  burden  or  obligation  upon  the  grantee,  and 
the  recording  of  the  deed  by  the  grantor  without  the  direction 
or  knowledge  of  the  grantee  is  not,  of  itself,  to  be  regarded  as 
evidence  of  acceptance.  Ritimaster  v.  Brisbane ,  19  Col.  871 
(85  Pac.  Rep.  786)  ;  Stuart  v.  Hcrvey,  86  Neb.  1  (58  N.  W. 
Rep.  1082).  Recording  a  deed  by  the  grantor  without  the 
grantee's  knowledge  or  consent  does  not  of  itself  operate  as  a 
delivery  of  the  deed.  Cravens  v.  Rossi ter,  116  Mo.  888  (22 
S.  W.  Rep.  786;  88  Am.  St.  Rep.  606)  ;  Barnes  v.  Barnes, 
161  Mass.  881  (87  N.  E,  Rep.  879).  Both  delivery  and 
acceptance  are  necessary  in  order  that  the  title  may  pass. 
Richardson  v.  Gray,  85  la.  149  (52  N.  W.  Rep.  10).  In  a 
recent  case  it  is  said  :  "  In  order  to  make  a  valid  conveyance, 
there  must  be  both  a  grantor  and  grantee,  and,  if  the  grant  is 
beneficial  to    the   grantee,  it    may  be  presumed  that  he  has 
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accepted ;  and  if,  from  the  nature  of  the  grant,  this  presump- 
tion does  not  arise,  an  acceptance  of  the  grant  must  be  other- 
wise shown,  else  there  is  no  grant.  And,  if  a  grant  is  made 
to  an  adult,  without  his  knowledge  or  consent,  it  is  no  grant, 
because  he  cannot  be  made  a  grantee  without  his  knowledge 
and  consent ;  and  when  the  knowledge  is  brought  home  to 
him  he  may  reject  the  grant.  Also,  of  a  grant  made  to  infant, 
if  beneficial  to  him,  equity  will  imply  an  acceptance;  but.  he 
may  reject  the  grant  upon  his  arrival  at  age,  if  he  has  not 
done  some  act  which  will  estop  him."  Owings  v.  Tucker^  90 
Ky.  297  (IS  S.  W.  Rep.  1078).  Acceptance  by  the  grantee 
is  necessary  to  give  the  deed  operation,  and  the  assent  of  the 
grantee  will  be  presumed,  where  the  deed  is  beneficial  to  him, 
until  dissent  appear.  But  a  recording  of  the  deed  by  the 
grantor,  without  the  knowledge  or  consent  of  the  grantee, 
will  not  bar  him  from  disclaiming  it.  Guggenheinier  v.  Lock- 
ridge,        W.  Va.  (19  S.  E.  Rep.  874). 

Sec.  164.  Quitclaim  deeds.  In  a  recent  case  it  is  said  : 
''Under  the  cloak  of  quitclaim  deeds,  schemers  and  specula- 
tors close  their  eyes  to  honest  and  reasonable  inquiries,  and 
traffic  in  apparent  imperfections  in  titles.  The  usual  method 
of  conveying  a  good  title— one  in  which  the  grantor  has  confi- 
dence—is by  warranty  deed.  The  usual  method  of  conveying 
a  defective  title  is  by  quitclaim  deed.  The  rule  is  wise  and 
wholesome  which  holds  that  those  who  take  by  quitclaim  deed 
are  not  bona  fide  purchasers,  and  take  only  the  interest  which 
their  grantor  had.  One  who  takes  a  mere  conveyance  of 
another's  interest  in  real  property,  or  a  quitclaim  deed  thereto, 
is  not  a  purchaser  for  a  valuable  consideration,  within  the  rule 
in  equity  which  protects  such  a  purchaser  against  prior  con- 
veyances or  rights  of  which  he  had  no  notice  ;  for  by  the  very 
terms  of  his  conveyance  he  has  notice  that  he  is  purchasing 
nothing  more  than  the  interest  or  right  his  vendor  then  had, 
•  *  *  and  the  assignment  of  a  mortgage  thereon  for  an 
antecedent  debt  does  not  make  the  vendee  or  assignee  a  pur- 
chaser for  a  valuable  consideration,  so  as  to  protect  him 
against  a  prioY  conveyance  of,  or  right  in  or  to,  such  property." 
Parker  v.  Raniolph,  S.  Dak.  (59  N.  W.  Rep.  722). 

And  one  who  takes  title  under  another  who  holds  by  a  quit- 
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claim  deed,  takes  subject  to  outstanding  equities.  JSoffw. 
Irvine  et  aL,  108  Mo.  878  (18  S.  W.  Rep.  907;  82  Am.  St. 
Rep.  609).  A  grantor  conveying  by  deed  of  bargain  and  sale 
by  way  of  release  or  quitclaim  of  all  his  right  and  title  to  a 
tract  of  landj  if  made  in  good  faith  and  without  fraudulent 
representations,  is  not  responsible  for  the  goodness  of  the  title 
beyond  the  covenants  in  his  deed.  Reynolds  v.  Shaver^  59 
Ark.  299  (27  S.  W.  Rep.  78).  Upon  a  failure  of  title  to  land 
conveyed  by  a  quitclaim  deed,  the  grantee  cannot  recover  the 
price  unless  the  grantor  has  intentionally  concealed  the  facts 
concerning  the  title,  or  has  been  guilty  of  intentional  fraud. 
Cartier  v.  Douville,  98  Mich.  22  (56  N.  W.  Rep.  1045).  In 
Iowa  it  is  held  that  one  who  takes  a  quitclaim  deed  holds  sub- 
ject to  a  prior  unrecorded  conveyance.  Wickham  v.  Henthorn. 
la.  (59  N.  W.  Rep.  276). 

Sec.  165.  Alterations  in  deeds.  Filling  in  a  blank 
with  the  amount  of  the  consideration  is  not  such  a  material 
alteration  of  a  deed  as  will  render  it  void.  Murray  v.  Klinz- 
/«jf,  64Conn.  78  (29  Atl.  Rep.  244).  Changing  the  name  of 
the  grantee  without  the  grantor's  consent  invalidates  the  deed. 
Hollis  V.  Harris,  96  Ala.  288  (11  So.  Rep.  877).  The 
grantor  may  insert  the  name  of  the  grantee  after  acknowledg- 
ment. Vought's  ExWs  V,  Vought,  50  N.  J.  Eq.  177  (27  Atl. 
Rep.  489).  It  is  held  that  where  the  alteration  is  made  in  good 
faith  in  an  honest  effort  to  correct  a  mistake  and  conform  the 
instrument  to  the  intention  of  all  the  parties  at  the  time  of  its 
execution,  an  alteration  of  a  trust  deed  in  a  material  matter 
by  one  of  the  grantors,  after  its  execution  and  delivery,  and 
while  in  the  custody  of  the  beneficiary  and  with  his  privity 
without  the  knowledge  or  consent  of  the  other  grantor, 
whereby  an  advantage  is  conferred  upon  the  beneficiary,  does 
not  render  the  deed  absolutely  void.  Poote  v.  Hamhricky  70 
Miss.  157  (11  So.  Rep.  567). 

Sec.  166.  Reservations  and  exceptions.  A  reserva- 
tion of  exempt  property  in  a  deed  of  assignment  without  a 
minute  specification  of  it  does  not  void  the  deed,  neither  is  it 
void  in  itself  for  uncertainty.  McColloh  v.  Price,  14  Mont. 
820  (36  Pac.  Rep.  194).  A  reservation*  in  a  mining  lease  of 
a  right  of  way  for  roads,  railways,  water  ways  and  sidetracks 
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is  held  should  not  be  construed  to  authorize  an  underground 
way.  Reliance  Coal  t^  Coke  Co,  v.  Kentucky  Coal  <§  Coke 
Co,,  98  Tenn.  191  (28  S.  W.  Rep.  1095).  A  reservation  of 
a  perpetual  right  of  way  over  the  portion  conveyed,  creates  an 
•easement  appurtenant  to  the  non-conveyed  land,  even  though 
the  word  heirs  be  not  used  in  the  reservation  clause.  Lathrop 
V.  Eisner,  98  Mich.  599  (58  N.  VV.  Rep.  791).  When  a  deed 
which  forms  the  link  in  a  chain  of  title  contains  a  reservation, 
such  reservation  binds  the  owner  of  the  land,  even  though 
he  declines  to  claim  under  the  deed ;  and  he  will  not  be 
permitted  to  object  to  the  reservation  on  the  ground  that  the 
deed  was  made  by  an  attorney  in  fact  who  had  no  power 
to  execute  such  deed.  Waco  Bridge  Co,  v.  City  of  Waco, 
85  Tex.  820  (20  S.  W.  Rep.  187).  In  a  recent  case  the 
supreme  court  of  New  Jersey  say  :  **  The  tendency  of  the 
adjudications  on  this  subject  is  properly  to  disregard  technical 
distinction  between  reservation  and  exception,  and  construe 
the  language  used  so  as  to  effectuate  the  intention  of  the  par- 
ties. A  covenant  or  stipulation  inserted  in  a  deed  poll  binds 
the  grantee,  his  heirs  and  assigns,  where  the  stipulation  relates 
to  the  premises  conveyed.  The  easement  in  such  case  may  be 
acquired  by  a  clause  of  reservation."  Haggcrty  v.  Lee^fA 
N.  J.  L.  580  (25  AtL  Rep.  819;  20  L.  R.  A.  681).  A  reser- 
vation in  a  deed  is  to  be  regarded  as  an  exception  out  of  the 
grant,  where  it  is  clearly  for  the  benefit  of  the  principal 
estate,  notwitstanding  successive  ownership.  Chappell  v. 
New  I'ork,  New  Haven  £^  Hartford  Railroad  Company,  62 
Conn.  195  (24  Atl.  R.  997;  17  L.  R.  A.  420).  Where  a 
grantor  reserved  in  his  deed  the  right  to  devise  an  estate  in  the 
property  conveyed,  it  was  held  that  the  reservation  was  aright 
which  the  grantor  might  exercise  or  not  at  his  pleasure,  but 
was  not  a  special  power  in  trust  which  equity  would  enforce. 
T(rwlcr  v.  Towler,  142  N.  Y.  871  (86  N.  E.  Rep.  869).  An 
exception  in  a  deed  retains  in  the  grantor  some  portion  of  his 
former  estate,  and  whatever  is  thus  excepted  or  taken  out  of 
the  grant  remains  in  him,  as  of  his  former  title.  The  rule  of 
the  common  law  that  a  fee  simple  cannot  be  conveyed  without 
the  word  "  heirs,"  no  matter  how  plainly  the  intention  to  do 
so  may  be  expressed  in  other  words  of  perpetuity,  does  not 
apply  to  an  exception,  properly  so  called,  or   to  an  easement 
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appurtenant  to  other  land  of  the  grantor,  or  of  a  right  to  take 
profit  in  the  soil.  Engel  v.  Ayer^  85  Me.  448  (27  Atl.  Rep. 
852).  Uncertainty  of  description  in  an  exception  does  not 
render  the  conveyance  void.  McAllister  v.  Honea^  71  Miss, 
256     (14  So.  Rep.  264). 

Sec.  167.  Reservations  of  minerals.  In  a  well  con- 
sidered case  the  authorities  are  reviewed  and  it  is  held  by  a 
divided  court  that  where  the  owner  of  land  lays  the  same  off 
into  lots,  streets  and  alleys  and  duly  executes  to  the  proper 
municipal  authority  a  plat  dedicating  the  streets  and  alleys  to> 
the  public  use  ''except  the  right  to  all  valuable  minerals  in 
said  land  which  we  hereby  reserve  together  with  a  right  ta 
mine  the  same,"  and  thereafter  conveys  said  lots  abutting^ 
upon  said  streets  without  reservation,  the  rights  reserved  in 
the  plat  or  deed  of  dedication  passes  to  the  grantee  of  the  lots* 
Snoddy  v.  Bolen,  122  Mo.  479  (25  S.  W.  Rep.  982 ;  24  L.  R. 
A.  507).  Where  a  deed  conveys  the  fee,  the  reservation  to- 
the  grantor,  '*  his  heirs  and  assigns  the  free  toleration  of  get- 
ting coal  for  their  own  use,"  does  not  reserve  all  the  coal  but 
gives  merely  an  incorporeal  right  to  carry  away  such  coal  as 
the  grantor  and  his  assigns  may  personally  need  for  fuel.  Al^ 
gonquin  Coal  Co.  v.  Northern  Coal  <&  Iron  Co.^  162  Pa.  St. 
114  (29  Atl.  Rep.  402). 

Sec.  168.  Construction  of  reservation  clause.  Where 
a  deed  from  a  railway  company  reserved  and  excepted  a  strip 
400  feet  wide  to  be  used  for  a  right  of  way  or  other  railway- 
purposes,  if  the  line  of  the  grantor  or  of  its  branches  should  be 
located  over  the  land,  was  held  not  to  operate  as  an  exception 
of  the  strip  from  the  grant,  but  merely  as  a  reservation  of  an 
easement  over  the  land  in  case  of  the  location  of  such  line  or 
branch  over  the  same  and  that  the  fee  vested  in  the  grantee, 
and  that  another  road  incorporated  under  the  laws  of  a  differ- 
ent state  though  constructed  and  operated  by  the  grantor,  was 
not  a  branch  within  the  meaning  of  such  reservation.  Sties 
V.  Tacoma,  O.  d  G.  H.  R.  Co.,  5  Wash.  St.  509  (82  Pac. 
Rep.  211).  Rights  under  such  reservation  are  not  to  be  en- 
larged by  construction.  Dunstan  v.  Northern  Pac,  R,  Co,^ 
2  N.  Dak.  46  (49  N.  W.  Rep.  426).  It  is  held  that  a  reserva- 
tion in  a  deed  will  not  give  title  to  a  stranger,  but  it  may 
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operate,  when  so  intended  by  the  parties,  as  an  exception. 
Martin  v.  Cook,         Mich  (60  N.  W.  Rep.  679),     It  is 

held  that  where  the  granting  clause  of  a  deed  is  without  am- 
biguity, limitation,  exception,  or  reservation,  but  immediately 
following  the  description  is  an  exception  in  these  words : 
"The  grantor.  Prior  Cates,  hereby  expressly  excepts  and 
reserves  from  this  grant  all  the  estate  in  said  lands,  and  the 
Qse  and  occupation,  rents  and  proceeds  thereof  unto  himself 
during  his  natural  life,"  such  instrument  must  be  construed  as 
conveying  a  present  interest,  the  enjoyment  of  which  is  post- 
poned until  after  the  grantor's  death.  Cates  v.  Cates  et  al.^ 
186  Ind.  272  (84  N.  £.  Rep.  Q67).  An  exception  or  reserva- 
tion in  a  deed  is  to  be  taken  most  favorably  to  the  grantee,  and 
construed  most  strongly  against  the  grantor.  Blacktnan  v. 
Striker,  142  N.  Y.  655  (87  N.  E.  Rep.  484).  Whether, 
in  a  given  case,  the  language  shall  be  construed  to  create  an 
exception  or  a  reservation,  will  depend  upon  the  situation  of 
the  property  and  the  surrounding  circumstances,  in  the  absence 
of  an  expressed  intention  by  the  parties.  White  v.  New  Tork 
dc.  R.  7?.,  156  Mass.  181  (80  N.  E.  Rep.  612).  Where  a 
widow  conveys  the  portion  of  a  tract  of  land  allotted  to  her 
as  dower  by  a  deed  Conveying  a  fee  simple,  and  the  guardian 
of  the  heir  subsequently  conveys  the  entire  tract,  reserving  the 
right  or  dower  theretofore  "  sold  and  conveyed,"  there  was  no 
reservation  of  the  fee  simple  in  the  widow's  portion.  Bird  v. 
Cruse,        N.  C.  (19  S.  E.  Rep.  276). 

Sec.  169.  Fraud.  Where  the  execution  of  a  deed  is 
procured  by  fraudulent  representation  as  to  its  contents,  the 
right  to  have  it  set  aside  is  not  lost  by  the  failure. of  the 
grantor  to  read  the  instrument  where  it  appears  such  failure 
was  caused  by  the  wrongful  conduct  of  the  grantee  or  those 
acting  for  him.  Smith  v.  Smith,  184  N.  Y.  62  (81 N.  E.  Rep. 
258;  80  Am.  St.  Rep.  617).  As  against  one  who  has  inno- 
cently advanced  money  upon  the  faith  of  the  instrument,  a 
mortgage  will  not  be  set  aside  on  account  of  its  execution 
having  been  procured  by  fraudulent  representations  as  to  its 
contents,  the  mortgagor  having  signed  without  reading  the 
instrument.       Dixon   v.     Wilmington    Saving  d:    Trust    Co,, 

N.  C.         (20  S.  E.  Rep.  464).    An  unfulfilled  promise  to 
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pay  money  as  an  inducement  to  execute  a  deed,  is  not  a  false 
representation  which  will  justify  a  court  of  equity  in  setting 
the  deed  aside.  Hcenni  v.  Bleisch,  146  111.  262  (84  N.  E. 
Rep.  158).  Citings  Gage  v.  L&wis^  68  111.  604;  Gallagher  v. 
Brunei^  6  Cow.  846.  Procurement  of  deed'by  fraud.  Reynolds 
■et  aL  V.  Excelsior  C.  Co.y         Ala.  (14  So.  Rep.  578). 

Fraud  vitiates  everything ;  so  that  the  fraud  of  the  procurer 
of  a  deed,  whether  actual  or  implied,  poisons  it  from  the 
beginning,  and  *'what  fraud  creates  equity  will  destroy." 
Ewingw,  Wilson,  182  Ind.  228  (81  N.  E.  Rep.  64).  Where 
XI  party  is  weak  and  enfeebled  in  mind  by  reason  of  age,  or 
from  any  other  cause,  and  another  takes  advantage  of  such 
weakness,  and  by  any  artifice,  or  cunning,  or  undue  influence 
he  may  possess,  or  by  any  improper  practices,  induces  such 
person  to  execute  a  contract  which  in  the  free  use  and  exercise 
•of  his  deliberate  judgment  he  would  not  have  entered  into, 
such  a  contract  would  be  set  aside  for  fraud.  Ashmead  v. 
Reynolds,  184  Ind.  189  (88  N.  E.  Rep.  768 ;  89  Am.  St.  Rep. 
288) .  In  an  action  for  the  rescission  of  a  deed  on  account  of 
fraud  the  grantee  will  be  held  responsible  for  the  fraudulent 
acts  of  his  agent  in  procuring  the  deed,  without  notice  thereof. 
Mankin  v.  Mankin,         la.  (59  N.  W.  Rep.  292).     A 

conveyance  cannot  be  avoided  on  the  ground  of  ignorance  of 
the  law.     Osburn  v.    Tlirockmorton,  Va.  (18  S.  E. 

Rep.  285). 

Sec.  170.  Setting  aside  for  fraud — Proof.  Ordinarily 
the  burden  of  proof  is  upon  the  one  who  seeks  to  set  aside  a  deed 
for  fraud  or  undue  influence.  Brown  v.  Foster,  112  Mo.  297 
(20  S.  W.  Rep.  611)  ;  Taylor  v.  Crockett,        Mo.  (27  S. 

W.  Rep.  620).  In  an  action  by  an  aged  person  to  cancel  a 
mortgage  on  account  of  fraud  and  undue  influence,  evidence  of 
his  financial  condition  is  competent.  Tucker  v.  Roach, 
Ind.  (88  N.  E.  Rep.  822).  Particular  facts  held  insuffi- 
cient to  set  aside  a  deed  on  the  ground  of  fraud.  Buckley  v. 
'Redmond,  95  Mich.  282  (54  N.  W.  Rep.  Ill)  \  Kit  heart  v. 
Larimorc,  84  Neb?  278  (51  N.  W.  Rep.  768) ;  Nichols  v. 
Nichols,  94  Mich.  569  (54  N.  W.  Rep.  292) ;  Wood  v.  Sted- 
well,         la.  (59  N.  W.  Rep.   28);  Ravens  v.  Nau,  110 

Mo.  416  (19  S.  W.  Rep.  828)  ;  Allen   v.  Brooks,  88  Wis. 
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265  (60  N.  W.  Rep.  258) .  Particular  facts  held  sufficient  to 
set  aside  a  deed  for  fraud.  Berkshire  v.  Peterson^  88  la.  197 
(48  N.  W.  Rep.  1085)  ;  Krcenungy.  Gcehri,  112  Mo.  641  (20 
S.  W.  Rep.  661)  ;  Wood  v.  Lambert,  85  la.  580  (52  N.  W. 
Rep.  515)  ;  Kaut  v.  Gerdemann,  109  Mo.  552  (19  S.  W.  Rep. 
78)  ;  Rothenharger  v.  Rothcnbargcr,  111  Mo.  1  (19  S.  W. 
Rep.  982) ;  Dean  v.  Brooks,  88  Wis.  667  (60  N.  W.  Rep. 
255).  Cases  involving  particular  facts  in  which  the  evidence 
is  considered  and  held  not  sufficient  to  authorize  the  cancella- 
tion of  a  deed  for  fraud  or  duress,  or  undue  influence.  Heald 
V.  Donnell,  121  Mo.  416*  (26  S.  W.  Rep.  568)  ;  Neel\,  Neel, 

Ky.  (26  S.  W.  Rep.  805)  ;  Hamilton  v.  Armstrongs 

120  Mo.  597  (25  S.  W.  Rep.  545) ;  Lewis  v,  Arhuckle,  85  la. 
835  (52  N.  W.  Rep.  237;  16  L.  R.  A.  677);  Soheranesw, 
Soberanes,  97  Cal.  140  (81  Pac.  Rep.  910)  ;  Oliphanty,  Liver- 
side,        111.  (27  N.  E.  Rep.  921)  ;  Kastell  v.  Hillman^ 

N.  J.  Eq.  (80  Atl.  Rep.  585)  ;  Mott  v.  Mott,  49  N. 

J.  Eq.  192  (22  Atl.  Rep.  997)  ;  Brennan  v.  Zehner,  97  Mich. 
98  (56  N.  W.  Rep.  281).  Particular  conveyance  from  aged 
grandparents  to  a  grandson  in  consideration  of  support,  set  aside 
on  account  of  fraud.     B exf or d  y.  Scho field,         Mich.  (59 

N.  W.  Rep.  887) .  Particular  facts  held  sufficient  to  set  aside  a 
deed  made  by  an  aged  parent  to  his  child.  Lodcr  v.  Loder, 
34  Neb.  824  (52  N.  W.  Rep.  814) ;  Smith  v.  Smith,  90  Mich. 
97  (51  N.  W.  Rep.  860).  Cases  involving  particular  facts  in 
which  the  evidence  is  considered  and  held  sufficient  to  support 
a  judgment  cancelling  a  deed  on  account  of  fraud  or  duress. 
Muller  v.  Buyck,  12  Mont.  854  (80  Pac.  Rep.  886)  ;  Zink  v. 
Marcue,  84  la.  805  (50  N.  W.  Rep.  984) ;  Carlton  v.  Hulett, 
49  Minn.  808  (51  N.  W.  Rep.  1058)  ;  Comings  v.  Leedy,  114 
Mo.  454  (21  S.  W.  Rep.  804) ;  Bapps  v.  Gottlier,  142  N.  Y. 
164  (36  N.  E.  Rep.  1052).  In  a  suit  by  several  children  of  a 
family  to  set  aside  a  conveyance  by  a  father  and  mother  to 
other  children,  on  account  of  undue,  influence,  where  the 
transaction  appears  to  be  just,  the  burden  is  on  the  plaintiff's. 
Lynch  V.  Doran,  95  Mich.  895  (54  N.  W.  Rep.  882). 

Sec.  171.  Deed  procured  by  undue  influence — Relief 
to  parties  participating.  It  is  held  that  where  a  grantee 
possesses  an  undue  influence  over  the  grantor  and  uses  it  to 
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obtain  the  execution  of  a  deed  which  he  represents  will  be 
used  only  for  the  purpose  of  procuring  the  execution  of  other 
deeds  equally  wrongful,  equity  will  rescind .  the  deed,  even 
though  the  grantor  participated  in  the  fraudulent  design  of 
the  grantee.     Peek  v.  Peek^         Mich.  (59  N.  W.  Rep. 

.604). 

•  Sec.  172.  Assignability  of  the  equitable  right  to 
have  a  deed  cancelled  for  fraud  or  duress.  Under  the 
code,  upon  the  same  principle  that  the  right  to  recover  for  a 
fraud  or  a  conversion  was  assignable,  it  is  held  that  a  convey- 
4ince  obtained  by  fraud  and  in  violation  of  a  fiduciary  relation, 
may  be  the  subject  of  a  grant  or  assignment  which  will  enable 
the  grantee  or  assignee  to  maintain  a  suit  to  set  aside  such  con- 
veyance; and  on  the  same  principle  the  right  to  establish  a 
trust  in  land  either  actual  or  constructive  mavbe  transferred. 
Connecticut  Mui,  Life  Ins,  Co,  v.  Sfniih,  117  Mo.  261  (22 
S.  W.  Rep.  628 ;  88  Am.  St.  Rep.  656). 

Sec.  173.  Failure  of  consideration — ^Voluntary  settle- 
ments. Where  a  grantee  in  a  deed,  in  which  the  considera- 
tion expressed  is  support  and  maintenance  of  grantor  during 
remainder  of  natural  life<  fails  and  refuses  to  perform  his  con- 
tract, a  court  of  equity  will  grant  relief  by  rescinding  the  con- 
tract and  cancelling  the  deed.  Kusch  v.  Kusck,  148  111.  858 
(82  N.  E.  Rep.  267).  Citing,  Frazier  v.  Miller,  16  III. 
48;  Oard  v.  Oard,  59  111.  46;  Mamero  v.  Henschel,  20  111. 
App.  846.  It  is  held  that  where  a  deed  is  executed  in  con- 
sideration of  the  making  of  a  will  which  fails  in  being  pro- 
bated, the  deed  may  be  set  aside.  Baker  v.  Smithy  92  Mich. 
886  (52  N.  W.  Rep.  728).  In  Georgia  it  is  held  that  where  a 
•conveyance  was  made  in  consideration  of  support  for  life,  the 
grantor  had  no  right,  without  the  consent  of  the  grantee,  to 
rescind  the  contract  by  a  subsequent  conveyance  to  another, 
merely  because  the  support  was  withheld.  She  could  not 
thereby  defeat  the  first  deed,  her  redress  being  an  action  for 
the  value  of  the  support  withheld,  or  an  equitable  action  to 
rescind,  if  the  special  facts,  such  as  insolvency,  would  make 
the  latter  the  appropriate  relief.  McCardle  v.  Kennedy,  92 
Ga.  198(17  S.  E.  Rep.  1001).  A  conveyance  executed  by 
aged  people  in  consideration  of  their  support  will  not  be  set 
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aside  solely  on  account  of  their  dissatisfaction.  Lipscomb  v. 
Lave,  88  W.  Va.  546  (18  S.  E.  Rep.  782).  Where  the  con- 
sideration  of  a  conveyance  is  the  execution  of  another  deed 
which  on  account  of  defects  in  its  execution  is  void,  equity 
may  decree  a  cancellation  of  the  first  conveyance.  Chapman 
V.  Lang,  66  Vt.  656  (80  Atl.  Rep.  8). 

A  voluntary  settlement,  unreasonable  in  itself,  will  be  set 
aside  when  it  is  made  to  appear  that  the  settlor  did  not,  for 
want  of  proper  advice  and  instruction,  fully  and  clearly  un- 
derstand and  appreciate  the  consequences  of  his  act.  Doughty 
V.  Miller,  50  N.  J.  Eq.  259  (25  Atl.  Rep.  158).  The  rule  in 
America  is,  that  where  there  is  a  voluntary  gift  of  the  entire 
estate  of  the  donor<and  reservation  of  the  principal  beneficial 
interest  by  him,  and  no  power  of  revocation,  the  instrument 
will  be  held  ineffective  as  against  its  author,  unless  it  appears 
that  there  was  an  intention  to  make  the  donation  irrevocable ; 
and  where  the  deliberate  intent  to  make  such  gift  does  not 
appear,  and  no  motive  is  shown,  an  absence  of  a  power  or 
revocation  is  prima  facie  evidence  of  mistake.  Ewing  v. 
Wilson,  132  Ind.  228  (81  N.  E.  Rep.  64). 

Sec.  174.  Undue  influence.  Where  a  woman,  70 
years  of  age  and  illiterate,  is  induced  by  her  son-in-law  and  the 
sureties  upon  his  bond  to  execute  a  mortgage  to  the  sureties  to 
indemnify  them  on  a  defalcation  by  the  son-in-law,  by  hold- 
ing out  to  her  the  anticipated  punishment  of  the  latter,  with- 
out allowing  her  a  chance  to  consult  any  disinterested  friend, 
the  mortgage  will  be  set  aside ;  and  the  fact  that  she  has  exe- 
cuted the  mortgage  with  the  purpose  of  shielding  her  son-in- 
law  from  punishment  will  not  bar  her  from  relief  on  the 
ground  that  she  was  ^^  in  pari  delicto;''''  nor  will  the  fact  that 
she  did  not  seek  relief  until  after  the  statute  of  limitations 
barred  any  prosecution  of  the  son-in-law,  the  mortgage  not 
having  fallen  due,  as  she  will  be  considered  as  having  acted 
under  the  original  pressure.  Bell  v.  Campbell,  Mo. 
(25  S.  W.  Rep.  859).  Where  a  mortgage  is  resisted  on  the 
ground  that  it  was  procured  by  threats  of  criminal  prosecution, 
the  guilt  of  the  accused  is  wholly  immaterial.  Beindorff\. 
Kaufman,  41  Neb.  824  (60  N.  W.  Rep.  101).  Evidence 
that  a  grantor  at  the  time  of  executing  a  conveyance  to  his 
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daughter  was  advanced  in  years  and  in  feeble  health  and  not 
on  friendly  terms  with  his  wife  and  other  members  of  his 
family,  and  that  his  daughter,  the  grantee,  connived  at  his 
meeting  with  another  woman  with  whom  he  was  on  intimate 
terms  and  approved  of  his  actions  and  openly  condemned  the 
other  members  of  her  father's  family,  and  that  she  and  her 
husband  in  various  ways  directed  his  actions  and  conduct,  i& 
sufficient  to  justify  a  finding  that  the  deed  was  procured  by 
fraud  and  undue  influence.  Peahody  v.  Kendall^  145111.  519 
(32  N.  E.  Rep.. 674).  Undue  influence  will  not  be  inferred 
from  the  relation  of  parent  and  child  where  the  gift  is  from 
the  parent  to  the  child,  unless  the  former  at  the  time  of  the 
gift  is  under  the  control  and  dominion  of* the  latter.  Undue 
influence  which  will  justify  the  setting  aside  of  an  executed 
deed,  must  have  been  such  as  to  deprive  the  grantor  of  hi& 
free  agency  and  render  his  act  more  the  offspring  of  the  will 
of  another  than  of  his  own  will.  Francis  v.  Wilkinson^  147 
111.  870  (85  N.  E.  Rep.  150).  A  deed  obtained  by  threats  of 
criminal  prosecution  is  not  void,  but  voidable,  and  may  be 
ratified  by  the  subsequent  acts  of  the  grantor.  Miller  v. 
Minor  Lumber  Co,,  98  Mich.  168  (57  N.  W.  Rep.  101). 

The  influence  which  the  law  denominates  "  undue,"  and 
which  vitiates  a  will  executed  under  it,  must  amount  to  moral 
or  physical  coercion,  destroying  free  agency,  and  constraining^ 
its  subject  to  do  that  which,  but  for  it,  he  would  not  do. 
Hampton  v.  Westcott,  49  N.  J.  Eq.  522  (25  Atl.  Rep.  254)  ; 
51 N.  J.  Eq.  815  (30  Atl.  Rep.  428).  Where  a  sale  of  real  estate 
made  by  one  wholly  inexperienced  in  business,  to  one  having 
large  experience,  was  for  a  grossly  inadequate  consideration, 
and  where  the  purchaser  paid  a  compensation  to  one  who  "was 
acting  for  the  seller  in  order  to  obtain  the  property  at  the  reduced 
price,  it  was  held  that  the  conveyance  should  be  set  aside 
on  the  ground  of  undue  influence.  Gay  v.  Witherspoon,  ^y- 
(16  S.  VV.  Rep.  96).  Undue  influence  need  not  proceed 
from  the  recipient  of  the  ward  or  donor's  bounty,  but  it  is 
equally  fatal  to  the  validity  of  the  gift  that  such  influence  "was 
exercised  by  a  third  person.  Ewingv,  Wilson^  132  Ind.  228 
(81  N.  E.  Rep.  &4).  Particular  conveyances  set  aside  on  the 
ground  of  undue  influence.  Worthington  v.  Major,  94  Mich. 
825  (54  N.  W.  Rep.  808)  ;  Armstrong  v,  Logan,  115  Mo.  465 
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(22  S.  W.  Rep.  884)  ;  Whitridgc  v.  Whltridge,  76  Md.  54 
(24  Atl.  Rep.  645)  ;  Simon  v.  Simon,  163  Pa.  St.  292  (29 
Atl.  Rep.  657).  Particular  facts  held  insufficient  to  set  aside 
a  deed  on  the  ground  of  undue  influence.  Hodges  v.  Cook,  98 
Mich.  577  (58  N.  W.  Rep.  828)  ;  Porter  v.  Porter,  89  Va. 
118  (15  S.  E.  Rep.  500).  Likins  v.  Likins,  122  Mo.  279  (27  S. 
W.  Rep.  581) ;  Taylor  v.  Crockett,         Mo.  (27  S.W.  Rep. 

620) ;  Musick  v.  Fisher,         Ky.  (27  S.  W.  Rep.  812)  ; 

Hartnett  v.  Harinett,         Neb.  (60  N.  W.   Rep.  862)  ; 

Rottenhurgh  v.  Fowl,         N.J.  (26  Atl.  Rep.  888) .     Par- 

ticular facts  held  insufficient  to  constitute  duress.  Snyder 
V.  Snyder,  95  Mich.  51  (54  N.  W.  Rep.  721)  ;  Dausch  v. 
Crane,  109  Mo.  828  (19  S.  W.  Rep.  61).  In  the  absence  of 
any  fraud,  or  inadequacy  of  price  or  notice  on  the  part  of  a 
grantee,  he  cannot  be  held  responsible  for  the  conduct  of  the 
husband  of  the  g^rantor  in  intimidating  her  to  execute  the  deed. 
Fightmaster  v.  Levi,         Ky.  (17  S.  W.  Rep.  195). 

Sec.  176.  Wife's  deed  procured  by  threats  of  hus- 
band. A  notarial  act  executed  by  the  wife,  in  which  she 
sells  her  paraphernal  property,  is  null  and  void  as  against  her. 
if  the  same  was  executed  under  the  coercive  influence  of  her 
husband.  The  wife  is  a  competent  witness  as  to  the  threats 
which  induced  her  to  sign  said  act.  She  is  not  confined  in  her 
attacks  on  said  act  to  counter  letters,  interrogatories  on  facts 
and  articles,  but  may  resort  to  competent  parol  testimony  to 
show  the  real  character  of  the  transaction.  The  facts  that  no 
threats  were  heard  by  the  notary,  and  the  wife  was  cool  and 
self-possessed  when  she  signed  the  act,  and  the  testimony  of 
relatives  and  neighbors  that  she  made  no  complaint  to  them, 
are  negative  in  their  character,  and  do  not  absolutely  contra- 
dict the  wife's  positive  testimony  as  to  the  threats  made  by 
her  husband.  The  threats  once  made,  are  presumed  to  influ- 
ence the  wife,  and  cause  her  silence  until  an  opportunity  is 
presented  for  the  assertion  of  her  right  to  the  property  alien- 
ated. The  silence  of  the  wife  does  not  estop  her.  She  is  not 
bound  by  the  doctrine  of  estoppel,  as  usually  understood. 
Vicknair  v.  Trosclair,  45  La.  878  (12  So.  Rep.  486). 
Under  Cal.  Civ.  Code  1886,  §§  158,  1575,  a  conveyance  of 
land  by  the  husband  to  his  wife,  with  an  oral  agreement  that 
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it  is  to  be  held  in  trust  by  her,  will  be  presumed  to  have  been 
obtained  by  undue  influence,  whenever  the  trust  is  violated. 
Hayne  v.  Hermann,  97  Cal.  259  (82  Pac.  Rep.  171).  Con- 
veyances between,  husband  and  wife — particular  facts  held  in- 
sufficient to  show  undue  influence.  Allen  v.  Drake,  109  Mo. 
626  (19  S.  W.  Rep.  41) ;  Hally.  Otierson  et  al.,  N.  J.  Eq. 
(28  Atl.  Rep.  907). 

Sec.  176.    Unsoundness  of  mind.     Where  the  grantor, 
in  a  deed  to  his  son,  is  aged  and  impaired  in  his  intellectual 
powers,  but  fully  comprehends  the  meaning,  design  and  effects 
of  his  acts,  the  deed  will  not  be  set  aside  on  account  of  mental 
unsoundness,  in  the  absence  of  undue  influence.     Argovs  v. 
Coffin,  142  111.  868  (82  N.  E.  Rep.  679;  84  Am.  St.  Rep.  86)  ; 
Francis  v.   Wilkinson,  147  111.  870  (85  N.  E.  Rep.  150).     In 
a  recent  well  considered  case  the  supreme  court  of  Missouri 
say :    **  A  grantor  in  a  deed  may  avoid  the  conveyance  by- 
showing  that  he  was  non  compos   mentis  at  the  time  it  was 
executed,   but  the  mere  fact  that  the  mind  of  a  person   is 
impaired  by  age  or  disease  does  not  render  such  person  incom- 
petent to  make  valid  contracts.     The  legal  test  is  the  ability 
to  understand  the  nature  and  effect  of  the  transaction.     If  a 
person  understands  the  nature  of  the  business  in  which  he  is 
engaged,  and  the  effect  of  what  he  is  doing,  his  acts  are  valid, 
and    this  is  true  though  the   mind  of   such  person  may   be 
impaired  by  age  or  disease.     1  Pars.   Cont.    (7th  Ed.)   888. 
Whatever  the  law  may  have  been  at  one  time,  it  is  now  quite 
well  settled  that  a  person  may  be  insane  upon  one  subject, 
and  yet  sane  upon  other  subjects.    To  invalidate  an  instrument 
because  of  monomania  or  partial  insanity  it  must  appear  that 
the  partial  insanity   related  to  the  subject  of  the  contract  io 
question.     Benoist  v.  Marvin,  58  Mo.  807.     Nor  do  delusions 
or  hallucinations  avoid  capacity,  if  not  touching  the  subject- 
matter  of  the  contract.     The  party  seeking  to  avoid  a  contract 
by  reason  of  an  hallucination  must  show  its  existence  at  the 
time  of  making  the  contract,  and  that  the  hallucination  was  of 
a  character  affecting  his  capacity.     It  is  now  well  settled  that 
delusions  and   hallucinations   must  directly  affect  the  act  in 
question,  in  order  to  incapacitate.     1  Whart.  &  S.  Med.  Jur. 
§  8.     And,  even  where  there  is  an  existing  delusion   as    to 
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the  subject-matter  of  the  contract,  it  has  been  held  that  the 
capacity  to  contract  in  respect  to  that  subject-matter  is  still  a 
question  of  fact,  yenkins  v.  Morris^  14  Ch.  Div.  674," 
Cutler  V.  Zollinger,  117  Mo.  92  (22  S.  W.  Rep.  895).  Where 
a  deed  is  executed  by  a  man  86  years  old  who  is  sufiPering  from 
decay  and  decrepitude  incident  to  old  age,  and  six  months 
later  is  declared  insane  from  senile  dementia,  the  evidence 
being  conflicting  as  td  his  mental  capacity  when  he  signed  the 
deed,  the  finding  of  the  lower  court  that  he  was  capable  of 
executing  the  deed  will  not  be  disturbed  on  appeal.  West  v. 
Douglas,  145  111.  164  (84  N.  E.  Rep.  141).  A  grantor  in  a 
deed  may  be  extremely  old,  his  understanding,  memory,  and 
mind  enfeebled  and  weakened  by  age,  and  his  action  occasion- 
ally strange  and  eccentric ,  and  he  may  not  be  able  to  transact 
many  affairs  of  life,  yet  if  age  has  not  rendered  him  imbecile, 
so  that  he  does  not  know  the  nature  and  effect  of  the  deed, 
this  does  not  invalidate  the  deed.  If  he  be  capable,  at  the 
lime,  to  know  the  nature,  character,  and  effect  of  the  particu- 
lar act,  that  is  sufficient  to  sustain  it.  Buckey  v.  Buckey^  88 
\V.  Va.  168  (18  S.  E.  Rep.  888). 

Sec.  177.  Fiduciary  relations.  Where  a  real  estate 
agent,  having  the  lands  of  a  customer  listed  for  exchange, 
enters  into  a  contract  with  such  customer  to  exchange  his 
own  lands  for  that  of  the  customer,  and'makes  false  represen- 
tations as  to  the  value  of  his  lands,  which  are  relied  upon  by 
the  customer,  it  is  held,  that  on  account  of  the  fiduciary  rela- 
tion existing  between  the  parties  the  contract  and  deed  will  be 
set  aside  for  fraud.  Shute  v.  Johnson^  25  Ore.  59  (84  Pac. 
Rep.  965) ;   Green  v.  Peeso,         la.  (60  N.  W.  Rep.  581) . 

It  is  a  general  rule  that  an  attorney  can  in  no  case  without  his 
client's  consent,  buy  or  hold  otherwise  than  in  trust  an  adverse 
title  or  interest  touching  the  thing  to  which  his  employment 
relates;  and  this  protection  to  the  client  extends  after  the 
relation  of  attorney  and  client  has  ended,  ^off  v.  Irvine, 
108  Mo.  878  (18  S.  W.  Rep.  907 ;  82  Am.  St.  Rep.  609).  In 
order  to  apply  the  principle  governing  fiduciary  relation, 
it  is  not  essential  that  there  should  be  any  formal  or  technical 
relationship,  but  it  is  sufficient  if  the  parties  stand  in  such  a 
relation   to   each   other,  that  while  it  continues,   confidences 
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justifiably  reposed  by  the  one  and  the  influence  naturally  grow- 
ing out  of  it  is  possessed  by  the  other.     Kyle  v.  Perdue^  95  Ala. 

579  (10  So.  Rep.  108).  The  existence  of  a  confidential  rela- 
tion subjects  all  gifts  to  suspicion,  and  they  can  be  rescued 
from  condemnation,  only  by  evidence  establishing  good  faith. 
Ewingw.  Wilson,  182  Ind.  228  (81  N.  E.  Rep.  64).  Gifts 
procured  by  a  parent  from  a  child  are  regarded  with  stern 
eyes  by  the  courts  of  equity,  and  are  riot  upheld  if  there  are 
circumstances  indicating  their  unconscionable  character,  or 
showing  the  use  of  an  undue  or  improper  influence.  Ewing 
V.  Wilson,  182  Ind.  228  (81  N.  E.  Rep.  64).  Citing,  Garvin 
V.  Williams,  44  Mo.  465;  Street  v.  Goss,  62  Mo.  226. 

Sec.  177a.     Fiduciary  Relations — Burden  of  proof. 

Where  the  fiduciary  relation  is  shown  to  exist,  and  the  deed 
is  voluntary,  or  the  consideration  inadequate,  the  burden  of 
showing  its  fairness  rests  upon  the  grantee.  Zimmerman  v. 
Bitner,        Md.  (28  Atl.  Rep.  820)  ;    Molt  v.  Mott,  49 

N.  J,  Eq.  192  (22  Atl.  Rep.  997).  Where  a  conveyance  is 
made  to  one  who  occupies  a  position  of  superior  influence  or 
advantage  by  reason  of  relationship,  trust  or  confidence,  the 
burden  of  proof  is  upon  him  to  show  that  the  transaction  was 
entirely  fair  and  honest  on  his  part.  Kirschner  v.  Kirschncr^ 
118  Mo.  290  (20  S.  W.  Rep.  791) ;  Burke  v.  Taylor,  94  Ala. 

580  (10  So.  Rep.  129)  ;  Smith  v.  Snowden,  Ky.  (27 
S.  W.  Rep.  855) ;  Whitridge  v.  Whitridgc,  76  Md.  54  (24Atl. 
Rep.  645) ;  Jlgenfritz  v.  Ilgenfritz,  116  Mo.  429  (22  S.  W. 
Rep.  786) .  This  rule  was  held  to  apply  where  a  mortgagee 
obtained  a  conveyance  of  the  equity  of  redemption  from  a 
feeble  old  lady,  the  mortgagor,  without  paying  anything  more 
for  the  land  than  the  satisfaction  of  the  old  debt,  secured  by 
the  mortgage.  Hall  v.  Hall,  S.  C.  (19  S.  E.  Rep. 
805).  The  rule  applies  to  a  conveyance  from  client  to  attor- 
ney, Carter  v.  West  et  al.,  98  Ky.  211  (19  S.  W.  Rep. 
592) ;  Leggat  v.  Leggat,  14  Mont.  104  (85  Pac.  Rep.  724)  ; 
Terkes  v.  Crum,  2  N.  Dak.  72  (49  N.  W.  Rep.  422)  ;  from 
parishioner  to  priest,  Finegan  v.  Thcisen,  92  Mich.  173  (52 
N.  W.  Rep.  619)  ;  from  sister  to  brother,  Smith  v.  Cuddy,  96 
Mich.  562  (56  N.  W.  Rep.  89).  The  rule  applies  with 
special  emphasis  to  transactions  between  husband  and  wife. 
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Ilgtnfritz  V.  Ilgenfriiz,  116  Mo.  429  (22  S.  W.  Rep.  786)  ; 
HaU  V.    Otierson,         N.  J.   Eq.  (28  Atl.    Rep.   907). 

The  party  taking  a  benefit  under  a  voluntary  settlement  or 
gift  containing  no  power  or  revocation,  has  thrown  upon  him 
the  burden  of  proving  that  there  was  a  distinct  intention  on 
the  part  of  the  donor  to  make  the  gift  irrevocable.  Ewing  v. 
Wilson,  182  Ind.  228  (81  N.  E.  Rep.  64). 

Sec.  178.  Constructive  fraud  defined.  Constructive 
frauds  include  those  cases  of  wrongful  advantage  obtained  by 
one  person  over  another,  under  circumstances  which  do  not 
prove  that  the  party  obtaining  the  advantage  has  been  guilty 
of  any  wrongful  misrepresentation  or  untruth,  but,  in  conse- 
quence of  a  wrongful  advantage  obtained,  a  court  of  equity 
considers  it  inequitable,  and  affords  relief  from  such  undue 
advantage  by  the  employment  of  appropriate  remedies.  These 
cases  are  called  "constructive  fraud,"  because  the  particular 
remedies  are  the  same  as  if  there  had  been  actual  fraud. 
Chambers  v.  Chambers,        Ind.  (88  N.   E.   Rep.   884). 

Where  a  reckless  and  extravagant  young  man,  without  busi- 
ness experience,  conveys  all  his  property  to  his  grandmother, 
in  trust,  the  income  to  be  paid  to  him  until  married  and  after 
that  to  his  wife  and  children;  and  on  his  death  the  estate  to  be 
conveyed  to  his  wife  and  children,  and  if  he  leave  neither, 
then  to  his  sister,  such  conveyance  having  been  made  at  the 
earnest  solicitation  of  the  grandmother  and  sister,  to  whose 
influence  he  was  subject  and  which  they  exercised  for  the 
sole  purpose  of  preventing  his  wasting  his  estate,  and  he  sub- 
sequently married  and  had  children  and  apparently  outgrew  his 
reckless  habits,  it  was  held  that  such  conveyance  should  be  can- 
celled.   Brannin  v.  Shirley,  91  Ky.  450  (16  S.  W.  Rep.  94). 

Sec.  179.     Surrender  and  cancellation  of  deeds.    The 

surrender  and  cancellation  of  a  deed  does  not  revest  the  gran- 
tor with  title.  Hollingstvorth  et  al,  v.  Walker,  98  Ala.  548 
(18  So.   Rep.    6)  ;   Whisenant  v.  Gordon,  Ala.  (10 

So.  Rep.  518)  ;  Walters  v.  Wagley,  58  Ark.  509  (14  S.  W. 
Rep.  774;  22  Am.  St.  Rep.  282)  ;  Turner  v.  Warren,  160  Pa. 
St.  386  (28  Am.  St.  Rep.  781).  This  is  true  even  though  the 
deed  be  not  recorded.  Bishop  v.  Minion  el  al,,  112  N.  C.  524 
(17  S.  E.  Rep*.  486).     The  voluntary  return  of  a  deed  to  the 
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grantor  for  the  avowed  purpose  of  cancellation  does  not  revest 
the  grantor  with  title.  Old  Nat.  Bank  of  Evansville  v.  Pind- 
ley,  181  Ind.  225  (81  N.  E,  Rep.  62).  Citing,  Rogers  v. 
Rogers,  58* Wis.  86  (40  Am.  Rep.  756)  ;  Wallace  v.  Berdcll,  97 
N.  Y.  18;  Strawn  v.  Norris,  21  Ark.  80;  Botsford  v.  More- 
house, 4  Conn.  550;  Raynor  v.  Willson,  6  Hill,  469;  Hinch- 
cliff  N.  Hinman,  18  Wis.  189;  Cunningham  v.  Williams,^ 
Ark.  170;  Starr  v.  Starr,  1  Ohio,  821;  Tibeau  v.  Tibeau,  19 
Mo.  78  (59  Am.  Dec.  829)  ;  Warren  v.  Tobcy,  82  Mich.  45. 
It  is  a  general  principle,  supported  by  numerous  authorities, 
that  cancelling,  altering  or  redelivering  a  title  to  the  land  does 
not  operate  to  revest  the  land  in  the  grantor;  but  in  some 
states  it  is  held  that  where  a  deed  is  surrendered  by  the  gran- 
tor to  the  grantee  with  the  purpose  that  the  title  shall  revest, 
and  interests  of  third  parties  have  not  intervened,  the  surrender 
will  be  given  eflFect  by  estopping  the  grantor  from  proving  the 
contents  of  the  deed  by  parol  evidence.  Sanborn  v.  Murphy^ 
86  Tex.  487  (25  S.  W.  Rep.  610)  ;  Potter  v.  Adams, 
Mo.  (28  S.  W.  Rep.  490).     When  title  has  passed  by  a 

conveyance  it  cannot  be  divested  by  a  subsequent  destruction 
of  such  conveyance.  Vaughn  v.  Moore,  89  Va.  925  (17  S.  E. 
Rep.  826) .  And  this  is  true  although  the  destruction  is  with 
the  consent  of  the  grantee,  Wengant  v.  Bartlett,  Cal. 
(86  Pac.  Rep.  417).  Nor  does  the  surrender  of  a  deed  by  the 
grantee  to  his  grantor  operate  to  re-invest  the  latter  with 
title.     Martin  v.  Martin,         Ky.  (20  S.  W.  Rep.  875). 

Sec.  180.  Restrictions  as  to  the  use  of  property  con- 
veyed. Restrictions  of  this  class  are  sustained  upon  the  theory 
that  a  party  has  the  right,  indisposing  of  his  property,  to  pre- 
vent such  a  use  by  the  grantee  as  might  diminish  the  value  of 
the  remaining  land  or  impair  its  eligibility  for  other  uses ;  but 
there  is  a  mutuality  in  such  agreements,  and  a  grantor  has  no 
right  to  afterwards  sell  adjoining  lands  without  such  restric- 
tions, and  if  he  does  so  he  loses  his  right  to  insist  upon  the 
restriction,  and  this  is  true  even  though  the  omission  of  the 
restriction  in  the  subsequent  deed  be  by  mistake,  yenks  v. 
Pawlowski,  98  Mich.  110  (56  N.  W.  Rep.  1105;  89  Am.  St. 
Rep.  522 ;  22  L.  R.  A.  868).  In  Minnesota  the  statute,  1878, 
G.  S.,  Ch.  45,  §  46,  is  as  follows:     **When  any  conditions 
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annexed  to  a  grant  or  conveyance  of  lands  are  merely  nominal, 
and  evince  no  intention  of  actual  or  substantial  benefit  to  the 
party  to  whom  or  in  whose  favor  they  are  to  be  per- 
formed, they  may  be  wholly  disregarded,  and  a  failure  to  per- 
form the  same  shall  in  no  case  operate  as  a  forfeiture  of  the 
lands  conveyed  subject  thereto/'  Applying  this  statute  it  is 
held  that  an  express  condition  that  intoxicating  liquors  shall 
not  be  sold  upon  the  premises  to  be  drank  as  a  beverage  thereon, 
and  if  so  done  the  deed  to  be  void,  was,  on  its  face,  a  con- 
dition subsequent,  and  in  the  absence  of  proof  cannot  be 
declared  merely  nominal.  Sioux  City,  ilb  St  Paul  R.  R,  Co. 
y.  Singer,  49  Minn.  801  (51  N.  W.  Rep.  905;  82  Am.  St. 
Rep.  554  ;  15  L.  R.  A.  751).  Where,  in  the  sale  of  real  estate, 
pursuant  to  which  the  purchaser  takes  possession,  it  is  orally 
stipulated  that  intoxicating  liquors  are  not  to  be  sold  on  the 
premises  and  that  such  a  condition  is  to  be  inserted  in  the 
deed,  such  a  purchaser  may  be  enjoined  from  selling  intoxicat- 
ing liquors  until  he  accepts  a  deed  containing  such  condition. 
Bad  River  Lumbering  dc  Imp,  Co.  v.  Kaiser^  82  Wis.  166  (51 
N.  W.  Rep.  1100). 

The  right  of  a  lot  owner  to  enforce  a  covenant  restrictive 
of  the  use  of  other  lands  and  to  which  he  is  not  a  party, 
depends  on  the  conveyance  having  been  made  for  the  benefit 
of  his  lot.  Mulligan  v.  Jordan,  50  N.  J.  Eq.  863  (24  Atl. 
Rep.  548).  Where  restrictions  contained  in  a  deed  of  a  par- 
ticular lot  constitute  a  part  of  a  general  scheme  for  the  benefit 
and  improvement  of  all  the  lots  included  in  a  larger  tract,  a 
grantee  of  any  part  of  the  land  may,  under  proper  circum- 
stances, enforce  the  restriction  against  his  neighbor.  Jackson 
V.  Stevenson,  156  Mass.  496  (31  N.  E.  Rep.  691 ;  82  Am.  St. 
Rep.  476)  ;  De  Gray  v.  Monmouth  Beach  Clubhouse  Co.^  50 
N.  J.  Eq.  829  (24  Atl.  Rep.  888).  The  supreme  court  of  New 
York  say  :  "  A  person  owning  a  body  of  land  and  selling  a 
portion  thereof,  may,  for  the  benefit  of  his  remaining  land, 
impose  any  restrictions,  not  against  public  policy,  upon  the 
land  granted  he  sees  fit,  and  a  court  of  equity  will  generally 
enforce  them."  Rowland  v.  Miller,  189  N.  Y.  93  (84  N.  E. 
Rep.  765)  ;  Hayes  v.  Waverly  d  P.  R.  Co,,  51  N.  J.  Eq.  845 
(27  Atl.  Rep.  648).  Restrictions  as  to  the  use  of  property 
must  be  reasonably  construed  with  reference  to  the  present  and 
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future  use  of  the  property.  Hohson  v.  Cartwright^  98  Ky. 
868  (20  S.  W.  Rep.  281).  A  conveyance  of  land  to  minor 
children,  '*  to  be  held  in  common  and  unsold  until  the  young- 
est "  shall  become  of  age,  without  any  reservation  or  limita- 
tion over,  does  not  prevent  a  court  from  ordering  a  sale  of  the 
property  for  the  benefit  of  the  children  when  necessary. 
Bouldin  v.  Miller,        Tex.  Civ.  App.  (26  S.  W.  Rep. 

188). 


FORM  OF  DEEDS. 

[In  Vol.  I,  k%  67-105:  Vol.  H,  %%  133-147,  will  be  fotmd  a  com- 
pilation of  the  statutory  forms  of  deeds  and  acknowledments  for  the 
several  states  and  territories.  Below  we  give  such  amendments, 
changes  and  additional  constructions  as  have  been  made.] 

Sec.  181.  Alabama.  (See  Vol.  I,  k  57;  Vol.  n,  k  133.)  Under 
Code,  $$  1789, 1790,  a  sheriff's  deed  neither  witnessed  nor  acknowl- 
edg'ed  is  merely  an  agreement  to  convey.  Eureka  Lumber  Cc,  v. 
Brawn  J        Ala.  (15  So.  Rep.  518).   Code,  ^  1789,  applied — particu- 

lar attestation  held  sufficient.    Jonei  v.  Edgier,  95  Ala.  529-  (ID  So. 
Rep.  345). 

Sec.  182.  Arkansas.  (See  Vol.  I,  i  59;  Vol.  2,  §  134.)  For 
statute  validating-  defective  acknowledgements,  see  Acts  1893,  p.  66. 

Sec.  183.  California.  (See  Vol.  I,  §  60:  Vol.  H,  §  136). 
Cal.  Stat.  1873-74,  p.  846,  §  1,  construed — recitals  in  conveyance  as 
to  change  of  name  in  grantor  since  acquiring-  title.  Peekham  et  oZ. 
V.  Stewart,  97  Cal.  147  (31  Pac.  Rep.  928).  Cal.  Civ.  Code  ^^  1093, 1186, 
1187  &  1191,  construed.  Le  Mesnager  et  oZ.  v.  HamiUon  et  ux,,  101 
Cal.  532  (a5  Pac.  Rep.  1054;  40  Am.  St.  Rep.  81). 

Sec.  184.  Colorado.  (See  Vol.  I,  §  61.)  Under  Mills' 
Ann.  Colo.  Stat.,  §  439,  a  deputy  county  clerk  may  certify  acknowl- 
edg-ments  in  his  own  name.  Waddtngham  v.  Dickson  et  aL,  11  Colo. 
223  (29  Pac.  Rep.  177), 

Sec.  185.  Florida.  (See  Vol.  I,  §  65;  Vol.  II,  §  136.)  Stat- 
utes  as  to  the  validity  of  the  acknowledgment  of  f  oreig-n  deeds  com- 
piled and  discussed.  Summer  v.  Mitchell,  29  Fla.  179  (10  So.  Rep. 
662;  80  Am.  St.  Rep.  106;  14  ly.  R.  A.  815). 

Sec.  186.  Georgia.  (See  Vol.  I,  §  66;  Vol.  II,  §  137.) 
Code  $  2706  is  amended  so  as  to  provide,  *^  that  to  authorize  the  rec- 
ord of  a  deed  to  realty,  or  personalty,  it  must  be  attested  by  or 
acknowledged  before,  if  executed  out  of  the  state,  a  Commissioner 
of  Deeds  for  the  State  of  Georgia,  Notary  Public,  Clerk  of  a  Court 
of  Record,  or  a  Consul  or  Vice-consul  of  the  United  States  (the  cer- 
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tificate  of  these  officers  under  their  seals  being:  evidence  of  the  fact). 
When  the  deed  is  executed  before  a  Notary  Public  the  certificate  of 
a  Clerk  of  a  Court  of  Record,  under  seal  of  the  court,  shall  be 
attached,  showing-  that  said  Notary  is  reg^ularly  commissioned  and 
aathorized  by  law  to  attest  deeds.'*    Ga.  Laws,  1893,  p.  37. 

Sec.  187.  Iowa.  (See  Vol.  I,  §  70;  Vol.  n,  4  138.)  Iowa 
Code  §  1966  validating-  conveyances  of  land  in  Iowa,  previously  exe- 
cuted, and  acknowledged  according*  to  the  nsag-es  and  laws  of  the 
state  in  which  the  acknowledgment  was  taken,  does  not  validate  a 
deed  of  Iowa  land  executed  in  another  State,  where  the  certificate  of 
acknowledgment  was  not  in  accordance  with  the  usag^es  of  such 
state.    Krugtr  v.  Walker,        la.  (59  N.  W.  Rep.  65).    Iowa  Code 

kk  277, 1955;  Acts  1878,  ch.  164;  Acts  22nd  Gen.  Assembly,  ch.  99, 
construed — ^power  of  County  Auditor  in  Iowa  to  take  acknowledg*- 
ments.    Longy.  Sehee,  86  la.  619  (53  N.  W.  Rep.  331). 

Sec  188.  Kentucky.  (See  Vol.  I,  §  72.)  Particular  fact 
cases  as  to  the  sufficiency  of  a  married  woman's  acknowledgment. 
Stephenson  v.  Brasher^  etc.,  90  Ky.  23  (13  S.  W.  Rep.  242).  Same  under 
statutes  in  force  in  1823.     Button  v.  Pollard,        Ky.  (16  S.  W. 

llep.  126).  A  certificate  which  shows  that  the  wife,  apart  from  her 
husband,  acknowledged  the  execution  of  the  instrument,  and  that  it 
was  done  freely,  voluntarily,  and  "  understandingly,"  and  for  the 
purposes  therein  expressed,  is  a  sufficient  compliance  with  Ky.  Gren. 
Stat.  1888,  ch.  24,  §  21  (See  1  BaUards'  Annual,  §  72).  Shato  v.  8hatp, 
Ky.  (24  S.  W.  Rep.  630). 

Sec  189.  Maine.  (See  Vol.  I,  §  74.)  A  deed  without  a 
seal  conveys  no  title.  United  Copper  Mining  dk  Smelting  Co.  v.  Franks, 
85  Me.  321  (27  Atl.  Rep.  185). 

Sec  190.  Michigan.  (See  Vol.  1,  §  77;  Vol.  2,  §  139.) 
How.  Mich.  Stat.,  §  5660,  has  been  amended  so  as  to  read  as  follows : 
**  In  the  cases  provided  for  in  the  last  preceding  section,  unless  the 
acknowledgement  be  taken  before  a  commissioner  appointed  by  the 
g^ovemor  of  this  state  for  that  purpose,  the  officer  taking  such 
acknowledgement  shall  attach  thereto  the  seal  of  his  office,  and  if 
such  acknowledgment  be  taken  before  a  Justice  of  the  Peace  or  other 
officer  having*  no  seal  of  office,  such  deed  or  other  conveyance  or 
instrument  shall  have  attached  thereto  a  certificate  of  the  clerk  or 
other  prox^er  certifying-  officer  of  a  court  of  record  of  the  county  or 
district,  or  of  the  Secretary  of  State  of  the  state  or  territory  within 
which  such  acknowledgment  was  taken,  under  the  seal  of  his  office 
that  the  person  whose  name  is  subscribed  to  the  certificate  of 
acknowledgment  was,  at  the  date  thereof,  such  officer  as  he  is  there- 
in represented  to  be,  and  that  he  believes  the  sig^nature  of  such  per- 
son to  such  certificate  of  acknowledgement  to  be  genuine,  and  that 
the  deed  is  executed  and  acknowledged  according  to  the  laws  of 
such  state,  territory  or  district.    Whenever  any  deed  or  other  instru- 
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ment  affecting-  the  title  to  land,  executed,  acknowledg-ed  and  authen- 
ticated in  accordance  with  this  section  and  the  last  preceding*  sec^ 
tion,  has  been  heretofore  recorded  in  the  proper  county,  such  rec- 
ord, or  a  certified  transcript  thereof,  shall  be  prima  facie  evidence 
of  the  due  execution  of  such  instrument  to  the  same  extent  as  if  it 
had  been  authenticated  as  required  by  the  statute  in  force  at  the 
time  such  instrument  was  recorded. "  Mich.  Pub.  Acts,  1893,  p.  224» 
This  act  repeals  I^awslSOl,  p.  131,  set  out  in  Vol.  II,  ^  139. 

Sec.  191.  Mississippi.  (See  Vol.  I,  §  79.)  Code,  ^  993,  dis. 
X>ensing'  with  the  use  of  private  seals,  does  not  have  a  retrospective 
effect.     QibhB  v.  McOuire,  70  Miss.  646  (12  So.  Rep.  829). 

Sec.  192.  Missouri.  (See  Vol.  I,  ^  80.)  Under  Mo.  Gen. 
Stat.  1865,  ch.  109,  ^§  13,  14,  a  deed  by  a  married  woman,  the 
acknowledgment  of  which  does  not  show  that  she  was  examined 
separate  and  apart  from  her  husband,  is  void.  Krieger  v.  Orocker^ 
118  Mo.  531  (24  S.  W.  Rep.  170). 

Sec.  193.  Nebraslca.  (See  Vol.  I,  §  82;  Vol.  2,  §  140.)  A 
certificate  of  acknowledgment  which  appears  to  have  been  taken 
before  an  officer  duly  authorized  to  take  acknowledgments  an<l 
which  shows  that  the  g-rantor  acknowledg-ed  the  instrument  to  be 
his  voluntary  act,  is  sufficient.  Gregory  v.  Kenyan,  34  Neb.  640  (52 
N.  W.  Rep.  685).  It  must  show  that  the  party  executes  the  convey- 
ance voluntarily.  Keeling  v.  Hoyi,  31  Neb.  453  (48  N.  "W.  Rep.  66). 
**If  executed  and  acknowledged  or  proved  in  any  other  state,  terri* 
tory,  or  district  of  the  United  States,  it  must  be  executed  and 
acknowledged  or  proved  either  according  to  the  laws  of  such  state, 
territory  or  district,  or  in  accordance  with  the  laws  of  this  state, 
and  such  acknowledgment  shall  be  made  before  and  certified  by  any 
officer  authorized  by  the  laws  of  such  state,  territory  or  district  to 
take  and  certify  acknowledgments,  or  by  a  commissioner  of  deeds 
appointed  by  the  governor  of  this  state  for  that  purpose."  Neb. 
Sess.  lyaws,  1887,  p.  562. 

Sec-  194.  New  Yoric.  (See  VoL  1,  §  87.)  N.  Y.  I^aws  1893, 
p.  231,  provide  that  an  acknowledgement  without  the  state  but  within 
the  United  States  or  Canada,  may  be  taken  before  any  officer  of  the 
state  or  dominion  where  made,  authorized  by  the  laws  of  such  state 
or  dominion,  and  in  the  manner  prescribed;  but  a  later  act  makes  it 
necessary,  in  order  for  such  deeds  to  be  admitted  to  record,  for  the 
certificate  to  have  attached  a  certificate  under  the  seal  of  Secretary 
of  State,  or  under  seal  of  the  clerk,  register,  recorder  or  prothono- 
tary  of  the  county  where  the  officer  resides,  certifying  the  official 
character  of  such  officer,  and  that  at  the  time  of  taking  such  acknowl- 
edgment he  was  authorized  so  to  do.    N.  Y.  I^aws  1894,  p.  1819. 

Sec,  195.  North  Carolina.  (See  Vol.  I,  §  88.)  Code^ 
§  1246,  subd.  1,  applied.    WiUiaTM  v.'  Kerr,  113  N.  C.  306  (18  S.  E.  Rep. 
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501).  Code,  §4  103,  101,  1246,  applied— probate  by  clerk  of  court. 
TrenwUh  v.  SmaUwood  et  al..  Ill  N.  C.  132  (15  S.  E.  Rep.  1030).  Bat> 
tie's  Revisal,  ch.  35,  ^  2,  subd.  1,  applied.  Shaffer  v.  Sdhn,  111  N.  C. 
1  (15  S.  E.  Rep.  1033). 

Sec.  196.  Texas.  (See  Vol.  I,  i  98;  Vol.  2,  i  148.)  A  cer- 
tificate of  a  tax  deed  signed,  ''B.,  Tax  Collector  of  C.  county,"  as 
"Personally  appeared  B.,  tax  collector  to  said  county,  to  me  well 
known  and  acknowledged,'*  etc.,  is  sufficient.  Behleichar  e$  al,  v.  QaU 
2m,  85  Tex.  270  (20  3.  W.  Rep.  120).  In  1847  the  law  of  Texas  did  not 
authorize  a  notary  to  take  acknowledgments.  Birdaeye  v.  Bogers^ 
Tex.  Civ.  App.  (26  S.  W.  Rep.  841).  A  certificate  of  acknowl- 
edgment taken  May  1,  1862,  need  not  state  that  the  grantor  was 
known  to  the  officer.  ffiU  y.  SmUh,  6  Tex.  Civ.  App.  312  (25  8.  W. 
Rep.  1079). 

Sec.  197.  Virginia.  (See  Vol.  I,  $  101;  Vol.  2,  §  144.)  Under 
Code  of  1873,  a  married  woman's  certificate  of  acknowledgment  was^ 
defective  if  it  did  not  state  that  she  acknowledg-ed  the  same  to  be 
her  act,  and  that  ahe  had  willing-ly  executed  the  same.  Omeh  Mtioer 
reneer  Co,  v.  Kurih^       Va.  (19  S.  E.  Rep.  878). 
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Sec.  198.  Definitions  of  terms.  Born  alive.  Under  a 
statute  giving  the  husband  a  right,  as  tenant  by  the  curtesy 
in  his  wife's  lands,  where  there  is  issue  of  the  marriage  "  born 
alive,"  a  child  is  born  alive  which,  after  being  delivered  of  its 
mother,  makes  a  distinct  effort  to  breathe  while  the  umbilical 
cord  is  yet  uncut,  though  no  effort  is  made  thereafter.  Gojf^ 
v.  Anderson,  91  Ky.  808  (15  S.  W.  Rep.  866).  The  word 
continguous  as  used  in  describing  real  estate  means  ^'  in 
actual  contact,"  "touching."  Holston  Salt  d;  Plaster  Co,  v. 
Campbell,  89  Va.  896  (16  S.  E.  Rep.  274).  An  estate  tail 
is  an  estate  of  inheritance  and  descends  to  particular  heirs,  and 
an  estate  granted  for  life  with  remainder  is  not  an  estate  tail. 
Bodine's  Adm'r  v.  Arthur,  91  Ky.  53  (14  S.  W.  Rep.  904; 
84  Am.  St.  Rep.  162).  The  word  "  executed  "  in  reference 
to  the  execution  of  a  deed,  implies  a  delivery.     Smith  v. 
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James,  181  Ind.  181  (80  N.  E.  Rep.  902).  Family.  The 
word  defined  and  construed  as  used  in  a  will.  Townsend  v. 
To-wnsend,  156  Mass.  454  (81  N.  E.  Rep.  682). 

Farming  neighborhood  within  the  meaning  of  Cal.  Code 
Civ.  Proc,  §  1288,  which  provides  that  the  right  of  eminent 
domain  may  be  exercised  to  supply  water  to  such  neighbor- 
hoods, is  *.*  a  region  in  which  there  are  several  tracts  of  farm- 
ing land,  with  a  proximity  of  location,  and  which  can  be 
regarded  as  a  whole  with  reference  to  some  common  interests, 
although  they  are  distinct  in  boundaries,  and  held  in  individ- 
ual proprietorship.  Its  extent  need  not  be  characterized  by 
fixed  boundaries,  nor  is  its  existence  determined  by  any 
definite  number  of  proprietors ;  and  while  a  tract  of  land , 
though  large  in  extent,  might,  if  held  in  diflferent  proprietor- 
ships, constitute  a  neighborhood,  yet  it  would  not  if  it  were 
held  in  single  ownership."  Lindsay  Irrigation  Co.  v.  Mehr- 
tens,  97  Cal.  676  (82  Pac.  Rep.  802).  Good  faith  consists  in 
an  honest  intention  to  abstain  from  taking  any  unconscien- 
tious advantage  of  another,  even  through  the  forms  or  techni- 
calities of  law,  together  with  an  absence  of  all  information  or 
belief  of  facts  which  would  render  the  tranaction  unconscien- 
tious. S.  Dak.  Comp.  Laws,  §  4789,  Wood  v.  Conrad,  2  S. 
Dak.  884  (50  N.  W.  Rep.  95).  In  Missouri  it  is  held  that  a 
widow  is  not  an  heir  of  her  deceased  husband  either  by 
statute  or  by  common  law.  Jarboe  v.  Hay,  122  Mo.  841  (26 
S.  W.  Rep.  968).  Incumbrance  defined.  Forster  v.  Scott. 
186  N.  Y.  577  (82  N.  E.  Rep.  976;  18  L.  R.  A.  648). 
Judicial  sale  is  one  made  under  the  order  of  a  court  having 
jurisdiction  of  the  subject  matter  of  the  sale,  and  which  it 
directs  to  be  sold  for  the  purposes  of  carrying  its  judgment 
into  effect,  or  of  directing  a  disposition  of  its  proceeds.  In 
re  Pearsons'  Estate,  98  Cal.  608  (88  Pac.  Rep.  451) .  *'  Legal 
representatives"  defined.  Ewingv,  Shannahan,  118  Mo. 
188  (20  S.  W.  Rep.  1065).  Citing  and  collating  authorities. 
Mistake  of  fact  has  been  defined  to  be  a  mistake,  not  caused 
by  the  neglect  of  a  legal  duty  on  the  part  of  the  person  mak- 
ing the  mistake,  and  consisting  in  an  unconscious  ignorance  or 
forgetfulness  of  a  fact,  past  or  present,  material  to  the  con- 
tract which  does  not  exist,  or  in  the  past  existence  of  a  thing 
which  has  not  existed.     Purvines  v.  Harrison,  111. 
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(87  N.  £.  Rep.  705).  Mistake  of  lav^  is  an  erroneous  con- 
clusion as  to  the  legal  effect  of  known  facts.  Purvines  v. 
Harrison,        111.  (87  N.  E.  Rep.  705).     "  New  roof 

defined  as  used  in  a  stipulation  for  repairs  in  a  lease.  Powers 
7.  Cope,         Ga.  (18  S.  E.  Rep.  815).     Owner  includes 

any  person  having  a  claim  or  interest  in  real  property,  though 
less  than  an  absolute  fee.  Larimer  County  Ditch  Co  v.  Zim- 
merman,  4  Colo.  App.  78  (84  Pac.  Rep.  1111).  "Pur- 
chase "  defined.  Bennett  v.  Hihhert,  la.  (55 
N.  W.  Rep.  93) .  Purchaser  for  a  valuable  consideration 
defined.  Ten  Eyck  v.  Witheck  et  aL,  185  N.  Y.40  (81  N.  E. 
Rep.  994;  81  Am.  St.  Rep.  809).  Tenement  house  defined. 
Rose  V.  King,  49  O.  St.  218  (80  N.  E.  Rep.  267 ;  15  L.  R.  A. 
160).  Vacant  and  unoccupied  land  is  land  not  in  the  actual 
possession  of  anyone.  Walker  v.  Converse,  148  111.  622  (86  N. 
E.  Rep.  202). 

Sec.  199.  As  to  what  is  real  estate.  Growing  timber 
is  a  part  of  the  real  estate  and  must  be  conveyed  as  such. 
McKenzie  et  aL  v.  Shows  et  aL,  70  Miss.  888  (12  So.  Rep. 
836)  ;  Hirth  v.  Graham,  50  O.  St.  57  (88  N.  E.  Rep.  90;  40 
Am.  St.  Rep.  641 ;  19  L.  R.  A.  721)  ;  Williams  v.  Hyde  et  al., 
98  Mich.  152  (57  N.  W.  Rep.  98)  ;  Mee  v.  Benedict,  98 
Mich.  260  (57  N.  W.  Rep.  175 ;  89  Am.  St.  Rep.  548 ;  22 
L.  R.  A.   641);  Lawery  v.  Rowland,         Ala.  "(16  So. 

Rep.  88).  In  Illinois  it  is  held  that  the  water-mains  and 
electric  wires  of  a  water  and  light  company  are  personal  prop- 
erty for  the  purposes  of  taxation.  Shelbyville  Water  Co.  v. 
Peofle,  140  111.  545  (80  N.  E.  Rep.  678;  16  L.  R.  A.  505). 
But  the  contrary  is  held  in  Maine.  Inhabitants  o^  Paris  v. 
Norway  Water  Co,,  85  Me.  880  (27  Atl.  Rep.  148;  85  Am. 
St.  Rep.  871;  21  L.  R.  A.  525).  Growing  grass  will  be 
treated  as  realty.  Matter  of  Chamberlain,  140  N.  Y.  890  (85 
N.  E.  Rep.  602;  87  Am.  St.  Rep.  568).  Petroleum  or  min- 
eral oil,  so  long  as  it  remains  in  the  ground  or  well,  is  as  much 
a  part  of  the  real  estate  as  timber,  coal,  iron  ore ,  or  salt  water. 
Williamson   v.  Jones,         W.  Va.  (19  S.  E.   Rep.  436; 

25  L.  R.  A.  222). 

Sec.  200.  As  to  when  money  will  be  treated  as  real 
estate.     When  the  real  estate  of  an  infant  is  converted  into 
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money  by  the  order  of  the  court,  and  the  infant  dies  before 
attaining  its  majority,  the  fund  will  be  treated  as  real  estate , 
and  descend  to  the  heirs  at  law  of  the  infant.  Where  there  is 
a  compulsory  conversion  of  real  estate,  as  in  the  exercise  of  the 
right  or  po-wer  of  eminent  domain,  and  without  the  consent 
or  against  the  will  of  the  owner  of  the  fee,  the  fund  will  be 
treated  as  real  estate  until  the  owner,  being  sui  juris ^  or  of 
disposable  capacity,  shall  either  recognize  it,  or  manifest  a 
willingpiess  to  accept  it,  as  personal.  Wether  ill  v.  Hough^ 
N.  J.Eq.  (29  Atl.  Rep.  592).     Where  the  result  is 

to  change  a  course  of  inheritance,  the  law  does  not  favor  con- 
version, and  it  will  be  presumed  only  so  far  as  is  necessary  to 
effectuate  the  intention  of  the  testator.  JDarlington  v.  Darl- 
ington, 160  Pa.  St.  66  (28  Atl.  Rep.  508). 
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Sec.  201.  Adopted  children.  A  child  jointly  adopted 
•during  a  former  marriage  by  husband  and  wife,  takes  a  fee 
-simple  in  the  real  estate  of  the  husband  subject  to  the  life 
estate  of  the  childless  widow  by  a  second  or  other  marriage, 
owned  by  the  adopted  father  at  any  time  during  such  subse- 
quent marriage,  in  the  conveyance  of  which  she  has  not  joined 
with  him.  Markaver  v.  Kraus,  182  Ind.  294  (81  N.  E.  Rep. 
1047;  17  L.  R.  A,  806).  A  court  of  equity  will  enforce  a 
parol  agreement  of  the  adopting  parent  that  the  adopted  child 
should  not  be  deprived  of  his  inheritance  as  an  heir,  such 
agreement  having  been  made  in  consideration  of  the  adoption, 
and  performed  on  the  part  of  the  child,     ^uinn  v.   ^uinn^ 

S.  Dak.  (58  N.  W.  Rep.  808).     In  Missouri,  for  the 

purpose  of  inheritance,  an  adopted  child  stands  in  the  same 
relation  to  its  adopting  parent  as  a  natural  offspring.  (Mo. 
Rev.  Stat.  968,  4513,  4518,  4520,  construed).  Moran  v. 
Stewart,    122  Mo.  295  (26  S,  W.  Rep.   962)  ;  Foshurgh  v. 
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Rogers,  114 Mo.  122  (21  S.  W.  Rep.  82;  19  L.  R.  A.  201). 
Under  Mass.  Pub.  Stat.  ch.  148,  §  7,  an  adopted  child  does 
not  inherit  from  the  adopted  parents*  ancestors.  Meader  v. 
Archer,  65  N.  H.  214  (28  Atl.  Rep.  521). 

In  a  well  considered  ciise  it  is  held  that  a  decree  of  adop^ 
tioD  rendered  in  a  state  whose  laws  make  an  adopted  child 
the  heir  of  an  adopting  parent,  entitles  such  child  to  inherit 
the  parent's  land  situated  in  another  state.  Glos  v.  Sankey^ 
148  111.  586  (86  N.  E.  Rep.  628 ;  89  Am.  St.  Rep.  196).  The 
court  say  :  '*  This  court  in  Keegan  v.  Geraghty^  101  111.  26, 
quoted  with  approval  the  language  of  Mr.  Justice  Gray,  in 
Ross  V.  Ross,  129  Mass.  248  (87  Am.  Rep.  821),  as  follows : 
'  It  is  a  general  principle  that  the  status  or  condition  of  a  per- 
son, the  relation  in  which  he  stands  to  another  person,  and  by 
which  he  is  qualified  or  made  capable  to  take  certain  rights 
in  that  other's  property,  is  fixed  by  the  law  of  the  domicile; 
and  that  status  and  capacity  are  to  be  recognized  and  upheld 
in  every  other  state,  so  far  as  they  are  not  inconsistent  with 
its  own  laws  and  policy.'  And  the  principle  announced,  with 
its  limitations,  was  expressly  approved.  In  the  Keegan  Case, 
Supra,  the  child,  adopted  under  the  laws  of  Wisconsin,  sought, 
in  this  state,  to  take,  not  from  the  adopting  parent,  but  from 
collaterals,  and  by  representation.  This  court  expressly  recog- 
nized the  status  established  in  Wisconsin,  so  far  as  it  related 
to  the  right  to  inherit  from  the  parent  by  adoption,  because 
consistent  with  the  laws  of  this  state  relating  to  descent  to 
adopted  children,  but  denied  the  right  to  take  by  representa- 
tion from  collateral  kindred  of  the  parent,  for  the  reason  that 
such  taking  was  prohibited  by,  and  inconsistent  with,  the 
laws  of  this  state."  This  doctrine  is  supported  by  Melvin  v. 
Martin,  R.  I.  (80  Atl.  Rep.  467). 

Sec.  202.  Per  stirpes  or  per  capita.  Where  a  testa- 
tor devised  land  to  his  wife  for  life  with  remainder  to  his 
heirs  and  her  heirs  and  their  heirs  and  assigns  forever,  share 
and  share  alike,  and  at  the  time  of  the  wife's  death  there  were 
three  stocks  of  heirs,  it  is  held  that  the  heirs  took  as  if  there 
were  but  one  class  and  fer  capita  and  not  per  stirpes,  and 
that  the  devise  was  to  the  heirs  of  the  testator  living  at  the 
time  of  the  death  of  the  wife,  and  not  at  the  time  of  the  testa- 
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tor's  death.  Bisson  v.  West  Shore  R.  C^.,148N.  Y.  125 
(38  N.  E.  Rep.  104).  Where  a  will  provided:  "  After  the 
death  of  the  last  of  my  children ,  I  desire  that  my  real  estate 
shall  be  sold  to  the  best  advantage,  and  the  proceeds  equally 
divided  among  my  wife  or  her  heirs  and  my  grandchildren  or 
their  heirs  living  at  the  time,"  it  was  held  that  the  grand- 
children took  per  capita  and  not  per  stirpes,  Maguire  v. 
Moore,  108  Mo.  267  (18  S.  W.  Rep.  897) .  Citing,  Morrill  v. 
Phillips,  142  Mass.  240  (7  N.  E.  Rep.  771).  It  is  held  that 
where  children  and  grandchildren  take  through  an  interven- 
ing ancestor  and  not  direct  from  the  original  ancestor,  they 
take  per  stirpes  and  not  per  capita,  Clark  v.  Cox,  '  N.  C. 
(20  S.  E.  Rep.  176).  In  a  recent  case  the  supreme 
court  of  Indiana  say  :  * '  In  determining  the  question  whether 
a  distribution  under  a  will  is  to  be/^r  capita  or  per  stirpes, 
the  fact  that  there  are  several  separate  and  distinct  classes 
of  legatees  often  exerts  an  important  influence.  When  the 
devise  is  to  several  persons  belonging  to  different  classes, 
bearing  different  degrees  of  relationship  to  the  testator,  and 
the  language  of  the  will  leaves  the  question  of  distribution  in 
doubt,  or  the  language  does  not  exclude  a  distribution  per 
stirpes,  then  the  will  must  be  construed  as  intending  a  distri- 
bution, ^cr  ^//r/^^  and  not  per  capita,^'*  Wests,  Rasstnariy 
185  Ind.  278  (84  N.  E.  Rep.  991>. 

Sec.  203.  Descent  to  husband  or  wife — Statutes 
construed.  Ala.  Code,  §  2358,  applied — rights  of  husband 
upon  death  of   wife.      Conley  v.  Mahoney,         Ala.  (15 

So.  Rep.  908).  Under  cl.  6,  sec.  1.  ch.  89,  Rev.  St.  111., 
where  an  intestate  who  leaves  a  widow  and  kindred  who  are 
non-resident  aliens,  his  lands  descend  to  his  widow  upon  his 
death,  no  proceedings  of  escheat  being  necessary.  Wunderle 
V.  Wunderle,  144  111.  40  (88  N.  E,  Rep.  195;  19  L.  R.  A. 
84).  A  childless  widow  by  subsequent  marriage,  when 
children  by  a  former  marriage  survive  her,  takes  only  a 
life  estate  from  her  husband,  and  not  a  fee  simple.  Mark^ 
over  V.  Kraus,  182  Ind.  294  (81  N.  E.  Rep.  1047;  17  L. 
R.  A.  806).  Where  a  widow  re-marries  holding  real  estate 
by  virtue  of  her  previous  marriage,  and  there  are  children 
alive  by  such  first  marriage,  such  real  estate  cannot  after  her 
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death  be  sold  by  her  administrators  to  pay  debts  contracted 
during  her  second  marriage.  Davis  v.  Kcllcy^  182  Ind.  809 
(31  N.  E.  Rep.  942).  A  widow  who  acquires  land  by  devise 
from  her  former  husband,  does  not  take  the  same  "  in  virtue  '* 
of  her  marriage  with  him,  within  the  meaning  of  Ind.  Revr 
Stat.  1881,  §  2484.  Allen  v.  Bland,  184  Ind.  78  (88  N.  E. 
Rep.  774).  A  statute  (Ind.  Rev.  Stat.  1881,  §  2495)  provid- 
ing that  the  deceased  husband's  widow  cannot  assert  any 
interest  in  land  purchased  by  him  during  marriage,  upon 
which  he  has  executed  a  mortgage,  at  the  time  of  the  purchase, 
in  the  execution  of  which  she  did  not  join,  does  not  necessar- 
ily require  that  the  mortgage  be  given  to  the  vendor ;  it  may 
be  given  to  a  third  person  who  furnished  the  purchase  money. 
Butler  V.  Thornburg,  181  Ind.  287  (80  N.  E.  Rep.  1078). 
Citings  yones  v.  Parker,  51  Wis.  218;  Clark  v.  Monroe,  14 
Mass.  351 ;  Kaiser  v.  Lamheck,  55  Iowa  244 ;  Carey  v.  Boyle, 
58  Wis.  574;  Charter  Oak  d;c.  Ins,  Co.  v.  Stephens, 
Utah  (15  Pac.  Rep.  258).     Under  Ind.  Rev.  Stat.  1881, 

§  2483,  a  surviving  wife  takes  one-third  of  the  real  estate  of 
her  deceased  husband,  in  fee  simple ;  but  under  g  2487,  as 
amended  by  Act  March  11th,  1889,  a  second  or  subsequent 
childless  wife  takes  such  portion  only  for  life.  Pearson  v. 
Pearson,  185  Ind.  877  (35  N.  E.  Rep.  288) ;  Haskett  v. 
Maxcy,  184  Ind.  182  (88  N.  E.  Rep  858;  19  L.  R.  A.  879). 
Prior  to  the  Act  of  March  11,  1889,  a  second  or  subsequent 
childless  wife  took  a  third  in  fee,  subject  to  a  right  of  inherit- 
ance by  the  children  of  the  former  wife,  and  this  statute  is  not 
retroactive.     Rogers  v.  Rogers,         Ind.  (36  N.  E.  Rep. 

895),  Ind.  Rev.  Stat.  1894,  §§  2644,  2652,  applied.  Graves 
V.  Fligor,         Ind.  (38  N.  E.  Rep.  853).     Under  Kan. 

Gen.  Stat.  1889,  par.  2599,  a  surviving  widow  takes  in  fee 
one-half  of  the  real  estate  of  her  deceased  husband,  not  neces- 
sary for  the  payment  of  his  debts.  Carlton  v.  Burleigh^  52 
Kan.  892  (84  Pac.  Rep.  1050).  La.  Civ.  Code,  §  2382,  con- 
strued— ^rights  of  surviving  husband — marital  fourth.  Succes- 
sion of  Justus,  44  La.  An.  721  (11  So.  Rep.  95).  The  right  of 
the  widow  to  elect  to  take  a  child's  part  under  Mo.  Rev.  St. 
1889,  §  4528,  is  in  lieu  of  dower,  and  she  cannot  assert  such  right 
in  lands  in  which  she  cannot,  on  account  of  a  previous  ante- 
nuptial contract,  claim  dower.     Payne  v.   Payne,   119  Mo. 
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174  (24  S.  W.  Rep.  781).  Where  a  nusband  or  wife  dies 
intestate  and  without  issue,  seised  of  nonancestral  real  estate 
or  personal  property,  it  descends  to  the  relict  of  such  husband  or 
wife,  under  section  4159  of  the  Revised  Statutes;  and  such 
property  so  descended  under  section  2  of.  the  act  of  April  17, 
1857  (Swan  &  C.  St.  501),  and  amendments  thereto,  when 
the  supplemental  act  of  April  11,  1877  (74  Ohio  Laws,  81), 
was  adopted.  Upon  the  death  of  the  relict  without  issue  and 
intestate,  seised  of  the  property,  it  descends,  under  section 
4162  of  the  Revised  Statutes,  one-half  to  the  brothers  and 
sisters  of  the  whole  blood  of  the  former  deceased  husband  or 
wife,  or  their  representatives,  and  the  other  half  to  the 
brothers  and  sisters  of  the  deceased  relict,  and  their  representa- 
tives in  the  like  order.  And  such  property  has  descended  in 
the  same  way  since  the  passage  of  the  supplemental  act  of 
April  11,  1877.  Stemble  v.  Martin,  50  O.  St.  495  (85  N.  E. 
Rep.  208).  R.  I.  Pub.  Stat.,  ch.  185,  §  4,  construed  and 
applied — allotment  of  real  estate  to  widow  by  the  probate 
court.     Dyer  v.  Dyer,  17  R.  I.  547  (28  Atl.  Rep.  910). 

Sec.  204.  Bastards.  The  Kentucky  statute,  Gen.  Stat, 
ch.  31,  §  5,  provides,  ''  bastards  shall  be  capable  of  inheriting 
and  transmitting  an  inheritance  on  the  part  of  or  to  the 
mother. "  Construing  and  applying  this  statute  it  is  held  that 
it  does  not  provide  for  the  transmission  of  a  bastard's  estate 
through  the  mother  and  on  her  collateral  kindred.  Croan  v. 
Phelps,  94  Ky.  218  (21  S.  W.  Rep.  874;  28  L.  R.  A.  758; 
14  Ky.  L.  Rep.  915);  and  under  this  statute  it  is  also  held 
that  where  land  has  been  bequeathed  by  a  testator  to  two 
bastard  sons  of  the  same  mother,  upon  the  death  of  one  of 
such  sons  intestate  and  without  issue,  his  share  passes  to  the 
mother  and  the  other  bastard  son.  Blankenship  v.  Ross,  95 
Ky.  806  (25  S.  W.  Rep.  268).  A  child  born  of  slave  parents 
is  illegitimate,  but  if  the  parents  after  their  emancipation 
complete  their  marriage  and  recognize  the  child  which  is  bom 
in  slavery  as  theirs,  it  is  thereby  rendered  legitimate  and 
capable  of  inheriting  from  either  of  them.  Crumby  v.  Gar^ 
land,  6  Tex.  Civ.  App.  519  (25  S.  W.  Rep.  678). 

Sec.  205.  Advancements.  The  presumption  that  a 
voluntary  conveyance  from  parent  to  child  is  an  advancement 
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is  not  rebutted  by  proof  that  the  grantor  spoke  of  it  as  a  gift. 
Phillips  et  aL  V.  Phillips,         la.  (58  N.  W.  Rep.  879). 

It  is  held  that  life  insurance  taken  by  a  father  in  favor  of  a 
son  or  taken  in  his  own  name  and  afterwards  assigpied  to  such 
son    is   to  be  regarded  as   an  advancement  and  not  a   gift. 
Cazassa  v.  Cazassa,  92  Tenn.  578  (22  S.  W.  Rep.  560;  86 
Am.  St.  Rep.  112;  20  L.   R.  A.  178).     Whether  a  convey- 
ance or  transfer  of  property  from  parent  to  child  is  an  advance- 
ment depends  on  the  intention  of  the  parent  in  making  it. 
A  conveyance  or  transfer  of  land  or  property  by  father  to 
child  upon  the  consideration  of  love  and  affection,  or  merely 
nominal   consideration,    is  presumed  to  be    intended   by  the 
parent  as   an  advancement,  unless  it  otherwise  appears  from 
the  deed  or  other  evidence.     Such  a  conveyance  or  transfer  to 
a  son-in  law  would  be  considered  likewise.     Roberts  et  aL  v. 
Coleman,  87   W,  Va.  148  (16  S.  E.  Rep.  482);  Hattersley  v. 
Bissett,  51  .N.  J.  Eq.  597  (29  Atl.  Rep.  187;  40  Am.  St.  Rep. 
532).  A  voluntary  conveyance  of  land  by  a  parent  to  one  of  his 
children,  is  presumed  to  have  been  intended  as   an   advance- 
ment, and  the  burden  of  showing  that  it  was  not  so  intended 
rests  upon  the  person  who  asserts  it  to  be  anything  else ;  and 
so  long  as  there  is  no  satisfactory  evidence  to  the  contrary,  the 
law  will  ascribe  to  the  donors,  that  intention  most  favorable  to 
an  equal  distribution  of  his  property  among  all  his  children. 
Quip  V.  Wilson,  188  Ind.  294  (82  N.  E.  Rep.  928).     Citing, 
Parks  V.  Parks,  19  Md.  828 ;    Clark  v.    Willson,  27  Md.  698 ; 
Dutch's  Appeal,  57  Pa.  St.  461.     Proof  that  a   conveyance 
by  a  father  to  his  daughter  by  a  deed  expressed  to  be  for  the 
consideration  of  one  dollar,  and  natural   love   and  affection, 
was  in  fact  made  as  compensation    for  services  actually  ren- 
dered by  the  daughter,  in  remaining  at  home,  keeping  house 
for  him,  and  nursing  him  for  a  number  of  years,  overcomes 
the  presumption  that  the  conveyance   was  a  gift  or  advance- 
ment.    Hattersley  v,  Bissett,  51  N.  J.  Eq.  597  (29  Atl.  Rep. 
187;  40    Am.   St.    Rep.    532).     Where    it    is    claimed  that 
land  conveyed  to  a  son's  wife  by  a  father  was  an  advance- 
ment to  a  son,  the  burden  is  upon  such  claimant  to  establish 
that  such  was  the  purpose  of  the  conveyance,  and  parol  evi- 
dence is  admissable.      Palmer  v.  Culhertson,  148  N.  Y.     218 
(88  N.  E.  Rep.  199).     Where  a  father  conveyed  his  estate  to 
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a  trustee,  and  at  the  time  of  delivering  the  conveyance, 
delivered  to  the  trustee  a  book  in  which  he  kept  accounts  of 
advancements  made  to  his  children,  which  book  is  referred  to 
in  the  deed  with  directions  as  to  the  distribution  of  the  prop- 
erty, it  was  held  that  the  charges  made  in  the  book  were  con- 
clusive and  preclude  any  adjustment  of  the  advancements  in 
accordance  with  the  statutes  relating  thereto.  Albert  v.  Lape^ 
Ky.  (15  S.  W.  Rep.  184).     The  fact  that  a  convey 

ance  is  intended  as  an  advancement  may  be  shown  by  parol 
Barhee  v.  Barbee,  109  N.  C.  299  (18  S.  E.  Rep.  792).  How 
Mich.  Stat.  §§  5780,  5781  construed — advancements ;  proof  of 
Power  V.  Power  Estate,  91  Mich.  587  (52  N.  W.  Rep.  60) 
R.  I.  Pub.  Stat.,  ch.  187,  §  20,  applied — as  to  what  constitutes 
an    advancement.     Beakhust  v.    Crumby,         R.  I.  (80 

Atl.  Rep.  458). 

Sec.  206.  Widow's  quarantine.  In  construing  Mo. 
Rev,  Stat.  1889,  §  4588,  which  provides  that  "  until  dower  be 
assigned,  the  widow  may  remain  in  and  enjoy  the  mansion 
house  of  her  husband,  and  the  messuages  of  plantation  thereto 
belonging,  without  being  liable  to  pay  any  rent  for  the  same,'* 
it  is  held  that  the  fact  that  the  mansion  house  was  located  on 
lands  in  which  the  husband  had  only  a  life  estate  does  not 
affect  her  right  as  to  the  portion  of  land  owned  by  him  in  fee  ; 
that  the  right  of  quarantine  is  not  confined  to  contiguous 
lands,  but  the  plantation  lands  on  which  it  attaches  itself  may 
be  segregated  ;  that  during  her  occupancy  and  holding  under 
the  statute,  she  is  not  liable  for  repairs,  nor  to  keep  down 
interest  or  to  pay  taxes  on  the  premises ;  nor  is  she  estopped  to 
claim  rent  by  the  fact  that  she  was  paid  by  the  executors  who 
carried  on  the  farming  operations,  for  a  year,  to  superintend 
the  household  affairs  as  to  keeping  and  boarding  hands. 
Gentry  v.  Gentry,  122  Mo.  202  (26  S.  W.  Rep.  1090).  She 
is  entitled  to  emblements  on  the  land  assigpied  to  her  under 
the  statutory  right  of  quarantine.  Willits  v.  Schuyler,  8  Ind. 
App.  118  (29  N.  E.  Rep.  278).  A  widow's  right  of  quaran- 
tine  is  personal,  not  alienable,  and  terminates  whenever  she 
deprives  herself  of  her  right  to  dower  in  any  manner.  Ala. 
Code,  §§  1892-1900,  applied.  Norton  v.  Norton,  94  Ala.  481 
(10   So.   Rep.   486).     Ky.    Gen.  Stat.,  ch.  52,  Art.  4,   §  8,. 
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applied — aright  of  widow  to  occupy  the  mansion  house  until 
dower  is  assigned.     Dungan  v.   Bryanf  s   AdmW^  Ky. 

(20  S.  W.  Rep.  1100).  N.  J.  Revision,  1876,  p.  820, 
applied.  McKaig  et  ux.  v.  McKaig  et  al.^  50  N.  J.  Eq.  825 
(25Atl.  Rep.  181). 

Sec.  207.  Escheated  estates.  It  is  doubtful  whether  an 
escheat  can  be  enforced  or  established  by  any  one  except  the 
state,  in  the  method  prescribed  by  statute.  N.  Y.  Code  Civ. 
Proc.,  g  1977,  et  seq,^  applied.  Croner  v.  Corwdrey^  189  N.  Y. 
471  (34  N.  E.Rep.  1061).  Act  of  Congress,  July  1, 1862,  §  8, 
applied — forfeiture  and  escheat  of  property  held  "  by  any  cor- 
poration or  association  for  religious  or  charitable  purposes,  of 
greater  value  than  $50,000."  United  States  v.  Tithing  Tard 
&  Offices^         Utah  (84  Pac.  Rep.  55).     Tex.  Gen.  Laws 

1885,  p.  88 ;  Sayles'  Civ.  Stat.  art.  1770,  construed  and  applied 
—escheat  by  failure  of  heirs  or  failure  to  record  will.  Hanna 
V.  State,  84  Tex.  664  (19  S.  W.  Rep.  1008). 

Sec.  208.  Rights  of  creditors  as  against  heirs.  Heirs 
and  legatees  sell  and  convey  subject  to  the  rights  of  creditors 
and  administrators.  Armstrong  y,  Loomis,  97  Mich.  577  (56 
N.  W.  Rep.  988) .  Where  an  ancestor's  land  has  been  divided 
among  his  heirs,  each  of  them  is  liable  to  contribute  to  the 
satisfaction  of  a  lien  existing  on  the  entire  tract.  Smith's 
Ex'x  v.   ^McMillan,  Ky.  (20   S.    W.   Rep.    882). 

An  equitable  proceeding  to  enforce  the  collection  of  a  deced- 
ent's debts  cannot  be  maintained  against  his  heirs  until  the 
creditor  has  exhausted  the  statutory  remedy  given  him  in  such 
cases.     Huneke  v.  Dold^         N.  M.  (32  Pac.  Rep.  45). 

X.  J,  Revision  476,  applied — ^liability  of  heirs  for  debts  of 
ancestor.  Muldoon  v.  Moorc^  55  N,  J.  L.  410  (26  Atl.  Rep. 
892;  21  L.  R.  A.  89). 

Sec.  209.  Miscellaneous  notes — Statutes  construed. 
In  a  rehearing  of  the  case  Shcllenbcrger  v.  Ransom,  81  Neb. 
61  (47  N.  W.  Rep.  700),  cited  in  2  Ballards'  Annual,  §  156, 
the  supreme  court  of  Nebraska  changes  its  mind  and  decides 
that  a  willful  murderer  may  inherit  from  his  victim.  Shellen- 
hergery.  Ransom,  41  Neb.  681  (59  N.  W.  Rep.  985).  In 
Texas  it  is  held  that  the  estate  of  one  sentenced  to  a  life  im- 

j  prisonment  does  not  vest  in  his  heir  as  in  the  case  of  his  death. 
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Davis  V.  Laning,  85  Tex.  89  (19  S.  W.  Rep.  846;  84  Am. 
St.  Rep.  784;  18  L.  R.  A.  88).  Contingent  estates  of  inheri- 
tance pass  by  descent  and  are  also  devisable.     Garrison  v.  Hill^ 

Md.  (28  Atl.  Rep.    1062).     Equitable  estates  vest 

and  destend  the  same  as  legal  estates.  Bolton* s  Trustees  v. 
Ohio  Nat.  Bank,  50  O.  St.  290  (88  N.  E.  Rep.  1115).  Citing, 
Doe  V.  Considine,  6  Wall.  458 ;  McArthur  v.  Scott,  118  U. 
S.  840  (5  Sup.  Ct.  Rep.  652).  Where  a  mortgagor  dies  after 
entry  of  a  decree  of  foreclosure  but  before  sale,  his  interest  in 
the  land  decends  as  real  estate  to  his  widow  and  heirs,  and 
upon  petition  of  the  widow  the  decree  may  be  so  modified  as 
to  give  her  dower  in  the  surplus  over  the  mortgage  debt. 
Holden  V.  Dunn,  144  111.  418  (88  N.  E.  Rep.  418;  19  L.  R. 
A.  481).  The  common  law  rule  of  exclusion  from  inheritance 
of  all  tracing  their  descent  through  uninheritable  blood, 
is  held  never  to  have  been  in  force  in  Connecticut.  Appeal 
of  Campbell,  64  Conn.  277  (29  Atl.  Rep.  494).  The  descent 
of  real  estate  is  controlled  by  the  legal  title.  Stemhle  v.  Mar- 
tin, 50  O.St.  495  (85  N.  E.  Rep.  208).  Standing  timber 
being  real  estate,  money  derived  from  its  sale  descends  as  such* 
In  re  Mulholland's  Estate,  154  Pa.  491  (26  Atl.  Rep.  612). 
A  lease  of  land  for  a  term  of  years  is  an  interest  in  land,  and 
descends  as  such.  McKee  v.  Howe,  17  Colo.  588  (81  Pac. 
Rep.  115).  Where  a  deed  in  trust  for  the  benefit  of  the 
donor  reserves  no  power  of  revocation,  but  provides  that  upon 
the  donor's  death  the  property  shall  **  descend"  to  his  "  legal 
representatives,"  and  that  a  certain  person  named  should  not 
"inherit"  any  part  thereof,  it  is  held  that  the  term  **  legal 
representatives  "  should  be  construed  to  mean  the  **  heirs  "  of 
the  donor.  Etving  v.  Shannahan,  118  Mo.  188  (20  S.  W. 
Rep.  1065). 

Mills'  Ann.  Colo.  Stat.,  §  1524,  construed — rule  of  descent 
where  there  are  no  children,  nor  their  descendants,  nor  father, 
mother,  brother,  sister,  nor  descendants  of  deceased  brothers 
or  sisters,  nor  husband  nor  wife  living.  TTiatcker  v. 
Thatcher,  17  Colo.  404  (29  Pac.  Rep.  800).  Under  Ky.  Gen. 
Stat.,  ch.  81,  §  9,  if  an  infant  die  without  issue,  having  title  to 
real  estate  derived  by  gift,  devise,  or  descent  from  one  of  his 
parents,  the  whole  estate  descends  to  that  parent,  or  his  or  her 
kindred.      Williams  v.  Williams,  91  Ky.  547  (16  S.  W.  Rep. 
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861).  How.  Mich.  Stat.,  §  6772a,  subd.  2,  8,  applied.  Bene- 
diet  V.  Beurmann,  90  Mich,  896  (51  N.  W.  Rep.  461). 
Jnder  §  80  of  Neb.  Law  of  Descent  as  contained  in  the  Re- 
vision of  1866,  the  property  of  an  intestate  without  issue, 
widow,  father,  brother,  or  sister,  descended  to  his  mother., 
Gwyer  v.  Hall,  84  Neb.  589  (52  N.  W.  Rep.  872).  1  N. 
Y.  Rev.  Stat.  p.  728,  §§  8,  18;  p.  724,  §§  24,  25,  p.  725,  § 
85,  applied.  Kmnoltan  v.  Atkins,  184  N.  Y.  818  (81  N.  E. 
Rep.  914).  Wis.  Rev.  Stat.  §  2270,  subd.  2,  applied.  Saxton 
V.  Webber,  88  Wis.  617  (58  N.  W.  Rep.  905;  20  L.  R.  A. 
509). 
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HAUGHTON  v.  SARTOR. 

(71  Miss.  357). 

Description  of  real  estate— Patent  ambiguity.    The 

omUsion  of  the  number  of  the  range  in  a  description  of  real  estate 
is  a  patent  ambig'uitj,  which  cannot  be  cured  by  parol  evidence. 
Overrukng,  Faute  v.  FainMtny  48  Miss.  536.   • 

Sec.  210.  The  case  stated.  The  appellant  sued  the 
appellee  upon  an  instrument  in  writing  which  he  contends  is 
a  contract  to  convey  lands  to  him,  and  which  appellee  con- 
tends is  itself  a  conveyance.  The  instrument  recites  that  the- 
appellee  has  that  day  sold  to  appellant  certain  lands,  at  a 
price  to  be  thereafter  paid.  The  lands  are  described  in  the 
instrument  as  the  '*  south  half  (i)  of  section  seven  (7),  town- 
ship fifteen  (15),  range west ;  also  the  east  half  {\) 

of  the  south-east  quarter  (S.  E.  ^),  of  section  twelve  (12), 
township  fifteen  (15),  rang^  nineteen  (19)  west,"  in  Monroe 
county.  Upon  this  instrument  being  offered  in  evidence,  the 
defendant  objected  to  so  much  thereof  as  related  to  land  in 
section  seven ,  upon  the  ground  that  as  to  such  land  there  was 
a  patent  and  incurable  ambiguity,  in  that  the  range  in  which 
the  land  was  located  was  not  named  therein.  The  defendant 
stated  to  th^  court  that,  in  connection  with  said  instrument, 
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she  proposed  to  proye  by  parol  that  the  said  land  was  actually 
located  in  range  eighteen  west,  as  was  known,  understood, 
and  intended  by  the  plaintiff  and  defendant  at  the  time  of  the 
purchase  by  him,  and  that  the  word  **  eighteen"  was  omitted 
after  the  word  *'  range"  by  accident  and  mistake.  The  court 
ruled  that  the  ambiguity  was  patent,  and  could  not  be  aided 
by  proof.  Whereupon  the  plaintiff  dismissed  so  much  of  his 
action  as  related  to  the  other  lands,  and,  as  to  the  remainder 
of  his  suit,  there  was  a  jury,  and  verdict  for  the  defendant. 

Sec.  211.  Patent  ambiguity — Parol  evidence.  It  will 
thus  be  seen  that  the  single  question  for  decision  is  whether 
the  ambiguity  in  the  instrument  is  patent  or  latent.  There 
is  much  learning  upon  the  subject  of  patent  and  latent  ambigu- 
ities to  be  found  in  the  books.  But  for  the  decision  of  this 
court  in  PotUe  v.  Pairman^  48  Miss.  586,  we  would,  we  think, 
be  safe  in  saying  that  no  case  could  be  fouqd  in  which  an  am- 
biguity of  the  character  here  shown  has  ever  been  held  to  be 
latent.  In  that  case  the  omission  was  both  the  township  and 
range,  and  yet  the  ambiguity  was  held  to  be  latent,  and  not  a 
patent  one.  In  delivering  the  opinion  of  the  court,  Judge 
Simrall  said  :  **  We  know  that  there  are  several  tracts  of  land 
in  Copiah  county  to  which  the  descriptive  words  equally 
apply.  It  requires,  therefore,  if  the  deed  shall  take  effect  at 
all,  that  extrinsic  evidence  shall  be  employed  to  identify  what 
particular  lands  are  meant.  This  is  a  latent  ambiguity  which 
is  made  to  appear  by  extrinsic  evidence."  It  will  be  noted 
that  the  learned  judge  appreciated  the  fact  that  from  the  mere 
inspection  of  the  deed  the  ambiguity  appeared  or,  in  other 
words,  that  it  lay  on  the  face  of  the  instrument,  which,  as  he 
correctly  stated,  could  have  no  effect  at  all,  unless  aided  by- 
extrinsic  evidence.  And  yet  this  test,  which,  under  all  the 
authorities,  is  held  to  discover  a  patent  ambiguity,  was 
accepted  as  that  of  an  amhiguitas  latens.  In  Bowers  v.  An- 
drews^ 52  Miss.  596,  all  the  judges  delivered  opinions,  in 
which  the  question  was  fully  discussed.  Judge  Simrall  was 
then  a  member  of  the  court,  but  neither  in  his  opinion  nor 
that  of  the  other  judges  was  any  reference  made  to  the  case  of 
Foute  V.  Fairman,  That  it  was  virtually  overruled  by  Boriv^ 
ers  V.  Andrews  is  evident  from  the  language  of  Campbell,  J"., 


249  HAUGHTOX    V.  SARTOR.  §  211,  212 

in  which  it  is  said  :  "  But  none  will  deny  that,  when  the  mere 
perusal  of  the  instrument  shows  plainly  that  something  more 
must  be  added  before  the  reader  can  determine  which  of  sev- 
eral things  is  meant  by  it,  the  rule  is  inflexible  that  no  evi- 
dence can  be  admitted  to  supply  the  deficiency."  It  would 
hare  been  well  for  the  court  to  have  declared  in  the  latter  case 
that  Foute  v.  Pairman  was  not  the  law,  and  was  overruled, 
but  such  was  the  necessary  result,  and  it  is  now  expressly 
announced.  The  ambiguity  in  the  instrument  here  sued  on 
was  clearly  a  patent  one,  and  the  court  below  correctly  so 
ruled.     The  judgment  is  affirmed. 

Sec.  212.    Patent  Ambiguity— Parol  evidence.    ''A 

patent  axnbig^t j  is  that  which  remains  uncertain  after  all  the  evi- 
iience  of  snrronnding  circumstances  and  collateral  facts  admissible 
under  proper  rules  of  evidence  is  exhausted.  The  general  rule  is 
that,  where  land  is  described  in  a  deed  according  to  a  certain  plat, 
the  deed  is  to  be  construed  in  connection  with  such  plat  for  the  pur- 
pose of  identifying'  the  prox)erty  intended  to  be  conveyed;  but  this 
role  does  not  include  other  xneans  of  identification  not  in  conflict 
with  the  plat.  Though  mere  declarations  of  parties  as  to  the  mean- 
ing or  application  of  the  descriptive  part  of  a  deed  may  not  be 
admissible  to  explain  ambiguous  or  doubtful  words  therein  con- 
tained, nevertheless,  collateral  facts  and  circumstances  established 
by  parol  evidence  are  often  admissible  for  that  purpose."  KrfUch- 
mer  v.  J7ar<2, 18  Colo.  223  (32  Pac.  Rep.  418);  Reynolds  v.  Boston  Rubber 
Cb.,  160  Mass.  240  (35  N.  E.  Rep.  677).  Parol  evidence  which  enlarges 
the  description  will  not  be  admitted.  Clark  y.  Gregory ^  Tex. 
(27  S.  W.  Rep.  56).  Parol  evidence  is  not  admissible  to  show  the 
intention  of  the  grantor  where  there  is  no  ambiguity  in  the  descrip- 
tion contained  in  a  deed,  and  none  appears  when  the  description  is 
applied  to  the  land.  MtUdoon  v.  DeUne,  135  N.  Y.  150  (31  N.  E.  Rep. 
1091).  A  devise  of  land  in  the  ''northwest"  quarter  of  a  certain 
section  of  land  cannot  be  shown  by  parol  evidence  to  mean  land  in 
the  southwest  quarter,  as  such  a  change  would  amount  to  a  reforma- 
tion of  the  will.  Bingel  v.  Voh,  142  111.  214  (31 N.  E.  Rep.  13;  34  Am. 
St.  Rep.  64;  16  It.  R.  A.  321);  but  in  Iowa  it  is  held  that  where  a  tes- 
tatrix devised  the  southeast  quarter  of  a  certain  section,  reciting 
her  ownership  of  it,  when  in  fact  she  did  not  own  such  quarter, 
but  did  own  the  southwest  quarter  of  the  section,  such  defective 
description  would  not  defeat  the  devise  and  that  extrinsic  evidence 
was  admissible  to  identify  the  land  intended  to  be  devised.  Eckford 
V.  Bekfwd,        la.  (58  N.  W.  Rep.  1093). 

A  description  of  lands  by  section,  township,  and  range,  is  not 
invalid,  though  the  names  of  the  state  and  county  are  omitted;  and 
parol  evidence  is  admissible  to  complete  it,  and  identify  the  prop- 
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erty,     Tewksbury  v.  R&toard,       Ind.  (37  N.  E.  Rep.  356).    The 

court  say:  **  Where  the  description  given  is  consistent,  but  incom- 
plete, and  its  completion  does  not  require  the  contradiction  or  alter- 
ation of  that  g'iven,  nor  that  a  new  description  should  be  introduced, 
parol  evidence  may  be  received  to  complete  the  description  and 
identify  the  property."  Citing,  Briggs  v.  Munchon,  66  Mo.  470;  Hur- 
ley V.  Brawn,  98  Mass.  645;  Mead  v.  Parker,  116  Mass.  413;  Atwater  v. 
Sehenckf  9  Wis.  160.  To  the  same  effect  are  the  following  cases : 
Durr  V.  Chase,  161  Mass.  40  (36  N.  EJ.  Rep.  741);  Ryder  v.  LoomU,  161 
Mass.  161  (36  N.  E.  Rep.  836).  Where  the  description  in  a  deed  con- 
tains a  call  to  and  along  a  line,  the  true  location  of  which  is  uncer- 
tain, parol  evidence  is  admissible  to  show  that  at  the  time  of  the 
conveyance  the  particular  line  was,  in  the  community,  generally- 
recognized  by  the  name  used  in  the  deed.  HanUm  v.  Union  Pac.  B^ 
Co.,  40  Neb.  52  (58  N.  W.  Rep.  590).  Where  a  written  lease  described 
the  demised  land  as  '*  four  acres,  out  of  lot  four,"  in  a  certain  gov- 
ernmental subdivision,  "  lying  north  of  the  railroad  track,"  it  wa» 
held  that,  in  an  action  between  the  lessor  and  the  lesee's  assignee, 
parol  evidence  was  admissible  to  show  that  the  lessor  and  lessee, 
about  the  time  the  lease  was  made,  had  gone  upon  the  land,  and 
agreed  upon  certain  lines  and  monuments  as  defining  its  bounda- 
ries. Schneider  v..  Patterson,  38  Neb.  680  (57  N.  W.  Rep.  398).  Where 
a  description  of  land  in  a  government  survey  gives  the  correct  loca- 
tion and  the  number  of  the  range,  but  fails  to  state  whether  the 
range  is  east  or  west  the  defect  is  not  material,  as  courts  take 
judicial  notice  of  the  direction  of  the  range  in  a  government  survey 
where  the  location  is  given.  Muse  v.  Btehards,  70  Miss.  681  (12  So. 
Rep.  821).  Particular  fact  cases  in  which  parol  evidence  was  held 
admissible  to  explain  ambiguity  in  a  description.  Shelby  v.  Teris^ 
Ky.        (14  S.  W.  Rep.  501) 
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Sec.  213.  General  principles.  In  a  well  considered 
case  it  is  held  that  a  general  description  **  all  and  singularly  the 
lands,  tenements,  hereditaments  and  appurtenances  of  every 
description  belonging  to  said  parties  of  the  first  part  or  either 
of  them  or  in  which  they  or  either  of  them  have  any  right  or 
interest  wheresoever,  said  property  or  any  part  thereof  may- 
be situated,"  is  good  between  the  parties.  Citing  a  number 
of  authorities.  McColloh  v.  Price,  14  Mont.  820  (86  Pac. 
Rep.  194).  It  is  undoubtedly  essential  to  the  validity  of  a 
conveyance  that  the  thing  conveyed  must  be  described  so  as 
to  be  capable  of  identification,  but  it  is  not  essential  that  the 
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conveyance  should  itself  contain  such  a  description  as  to  enable 
the  identification  to  be  made  without  the  aid  of  extrinsic  evi- 
dence. Connelly,  GalUgher  et  aL,  86  Neb.  749  (55  N.  W. 
Rep.  229) ;  Hayes  v.  O'Brien,  149  III.  408  (37  N.  E.  Rep. 
78;  28  L.  R.  A.  555)  ;  KyU  v.  Rhodes,  71  Miss.  487  (15  So. 
Rep.  40) .  A  description  which  is  certain  to  a  common  intent 
is  suiBcient.  Walker  v.  Phillips,  92  Tenn.  495  (22  S.  W. 
Rep.  888).  A  deed  for  a  given  number  of  acres,  to  be 
selected  by  the  grantee  from  a  larger  tract,  is  not  void  for 
uncertainty.     Dohoney  v.    Womack,         Tex.  (19  S.  W. 

Rep.  888).  Where  a  general  description  is  followed  by  a 
clause  summing  up  the  intention  of  the  parties  as  to  the  prem- 
ises conveyed,  such  clause  has  a  controlling  effect  upon  all 
prior  phrases  used  in  the  description.  Plummer  v.  Gould,  92 
Mich.  1  (52  N,  W.  Rep.  146).  Citing,  Ousby  v,  Jones,  78 
N.  Y.  621 ;  Barney  v.  Miller,  18  Iowa,  460,  466,  467 ;  Bates 
V,  Foster,  59  Me.  157;  8  Washb.  Real  Prop.  (5th  ed.)  425; 
Witt  V.  Railway  Co.,  88  Minn.  127, 128  (85  N.  W.  Rep.  864, 
865)  ;  Spraguc  v.  Snow,  4  Pick.  54,  56 ;  Bent  v.  Rogers,  187 
Mass.  192,  194;  Paddack  v.  Pardee,  1  Mich.  421;  Ryan  v. 
Wilson,  9  Id.  262 ;  Chapman  v.  Crooks,  41  Id.  595  (2  N.  W. 
Rep.  924)  ;  Moran  v.  Lezotte,  54  Id.  88 ;  Jones  v.  Pashby^ 
62  Id.  621  (29  N.  W.  Rep,  874).  Where  land  is  conveyed  by 
a  clear  and  complete  description,  without  ambiguity,  the 
grantor  cannot  lessen  the  amount  of  land  apparently  conveyed 
by  a  general  reference  to  some  other  deed  or  paper.  Jones  v. 
Webster  Woolen  Co.,  85  Me.  210  (27  Atl.  Rep.  105).  A  des- 
cription by  metes  and  bounds  will  control  a  statement  of  the 
number  of  acres,  unless  a  contrary  intention  is  shown  in  the 
conveyance.      Steele  v.    Williams,  Ky.  (15    S.    W. 

Rep.  49).  Where  one  of  two  different  descriptions  applies 
to  land  to  which  the  grantor  had  title,  and  the  other  to  land 
which  he  did  not  own,  the  former  will  be  taken  as  the  true 
description  and  the  latter  will  be  rejected  as  false ;  and  if  suf- 
ficient remains  after  such  rejection,  the  deed  will  take  effect. 
Brayy.  Adams,  114  Mo.  486  (21  S.  W.  Rep.  853). 

Sec.  214.  As  to  when  the  particular  controls  the  gen- 
eral description.  Where  a  decedent  in  his  will  describes 
real  estate  as    "  the  tract  of  land  on  which  I  now  live,"  such 
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general  description  will  prevail  over  a  particular  description  by 
course  and  distance,  and  extrinsic  evidence  is  admissible  to 
identify  the  land  devised.  Thomson  v.  TTiomson^  115  Mo.  56 
(21  S.  W.  Rep.  1085).  While  it  is  a  general  rule  that  the 
particular  description  will  control  the  more  general  descrip- 
tion, yet  if  the  particular  description  is  to  any  extent  obscure, 
the  general  one  should  be  resorted  to  for  the  purpose  of  deter- 
mining the  premises  granted,  or  if  they  are  described  by  a  well 
known  name  and  then  a  boundary  is  particularly  set  out,  but 
erroneous  in  part,  the  whole  will  pass.  Allen  v.  Rineliardty 
90  Ky.  466  (14  S.  W.  Rep,  420).  When  the  land  conveyed 
is  described  in  the  deed  by  clear  and  well  defined  metes  and 
bounds,  so  that  the  boundaries  thereof  can  be  thereby  readily 
determined,  such  description  shall  prevail,  and  settle  the 
boundaries  of  the  land  over  any  general  words  of  description 
that  may  have  been  used  in  the  deed,  tending  to  enlarge  or 
diminish  the  boundaries.  Cummings  v.  Blacky  65  Vt.  76  (25 
Atl.  Rep.  906). 

Sec.  216.  Identification — Parol  evidence.  A  power 
of  attorney  authorized  the  attorney  to  sell  *'  any  lands  obtained 
by  me  as  an  additional  homestead,  under  the  provisions  of 
§  2806  of  the  Revised  Statutes  of  the  United  States,  to  my 
original  homestead  on  W.  f^,  S.  E.  J<,  Sec.  8,  T.  25,  R-  16, 
Kansas,  and  to  sell  any  such  lands  as  I  may  hereafter  acquire 
under  said  section,"  and  it  was  held  sufficient  as  furnishing 
the  means  to  identify  the  land.  Bradley  v.  Whitesides^  55 
Minn.  455  (57  N.  W.  Rep.  148) ;  See  Perry  v.  Scott,  109  N. 
C.  874  (14  S.  E.  Rep.  294).  In  an  action  for  specific  per- 
formance, it  is  not  essential  that  the  description  in  the  written 
contract  for  the  sale  of  the  land  should  be  given  with  such 
particularity  as  to  make  a  resort  to  extrinsic  evidence  unnec- 
essary. If  the  designation  is  so  definite  that  the  purchaser 
knows  exactly  what  he  is  buying,  and  the  seller  knows  what 
he  is  selling,  and  the  land  is  so  described  that  the  court  can, 
with  the  aid  of  extrinsic  evidence,  apply  the  description  to  the 
exact  property  intended  to  be  sold,  it  is  enough.  Bacon  v. 
LesUe.m  Kan.  494  (81  Pac.  Rep.  1066;  84  Am.  St.  Rep, 
184).  If  the  description  given  of  a  tract  of  land,  taken  as  a 
whole,  informs  the  public  what  property  is  covered  by  it,  with- 
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out  stating  the  township  or  other  legal  subdivisions,  it  will  be 
sufficient ;  as,  for  instance,  where  it  is  described  as  being  on  a 
particular  stream  in  a  designated  parish,  adjoining  certain 
named  properties,  or  upon  the  stream  upon  which  it  is  situated 
within  the  parish  designated,  with  the  number  of  acres  it  con- 
tains, and  reference  made  to  the  conveyance  by  which  the 
vendor  acquired  it.  Bryan  v.  Wisner^  44  La.  882  (11  So. 
Rep.  290). 

Sec.  216.  Reference  to  other  instruments.  Where  a 
land  owner  platted  land  into  lots,  which  was  afterwards  sold  at 
execution  sale,  a  description  in  the  sherifTs  deed  being  the  same 
as  the  description  in  former  deeds  for  the  property,  was  held  suf- 
ficiently definite  and  certain,  though  no  reference  was  made  to 
the  plat  of  the  land  as  made  by  the  owner.  Hays  v.  Perkins^ 
109  Mo.  102  (18  S.  W.  Rep.  1127)  ;  Stewart  v.  Perkins,  110 
Mo.  660  (19  S.  W.  Rep.  989).  A  description  by  reference  to 
another  deed  specifically  mentioned,  which  contains  an  accu- 
rate description  of  the  property,  is  held  sufiicient.  Rupert  v. 
Penner,  85  Neb.  587  (58  N.  W.  Rep.  598  ;  17  L.  R.  A.  824)  ; 
Farrellv.  Howard,  52  Minn.  76  (58  N.  W.  Rep.  801).  The 
description  of  land  in  a  deed  is  sufiicient  if  it  furnishes  the 
means  by  which  the  land  can  be  identified,  and  the  reference 
in  a  contract  to  recorded  deeds  is  sufiicient  to  require  that 
they  be  read  in  conjunction  with  the  contract.  Stevens  v. 
Flannagan,  181  Ind.  122  (80  N.  E.  Rep.  898).  An  agree- 
ment to  convey  real  estate  by  the  same  description  as  con- 
tained in  former  deeds,  should  not  be  so  construed  as  to  include 
an  easement  which  both  parties  to  the  conveyance  knew  had 
been  extinguished.  Smith  v.  Thayer,  155  Mass.  48  (28  N. 
E.  Rep.  1181).  Where  a  deed  refers  to  a  plat  or  subdivision, 
the  particulars  shown  on  such  plat  or  subdivision  are  as  much 
a  part  of  the  deed  as  if  recited  in  it.  Henderson  v.  Hatterman, 
146  111.  555  (84  N.  E.  Rep.  1041).  Citing,  Railroad  Co.  v. 
Coelle,  104  111.  455. 

Sec.  217.  Sufficient  descriptions.  The  description 
in  a  deed  of  land  as  being  "known  on  the  map  of  the  United 
States  survey  as  thenorthwest  quarter  of  the  northwest,  section 
8,  *  *  *  containing  40  acres,"  held  to  be  a  sufliciently  certain 
description  of  the  land  in  the  northwest  quarter  of  the  north- 
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west  quarter  of  the  said  section.  Campbell  v.  Carruthy  82 
Fla.  264  (18  So.  Rep.  482).  **  West  part  section  7,  township 
7,  range  2,  800  acres,"  is  sufficient.  Herring  v.  MoseSy  71 
Miss.  620  (14  So.  Rep.  487).  If  the  description  is  such  that 
a  surveyor  would  have  no  difficulty  in  locating  land,  it  is 
sufficient.  Buesingy,  Forbes,  88  Fla.  495  (15  So.  Rep.  209). 
A  description  as  the  **  northwest  J,  Sec.  20,  township  29,  range 
14  west,"  was  held  not  void  for  uncertainty  in  a  complaint 
filed  for  forcible  entry  and  detainer,  although  neither  the 
meridian,  county  nor  state,  was  given.  Devine  v.  Burleson ^  85 
Neb.  288  (52  N.  W.Rep.  1112).  Citing.Xykendallw,  Clinton, 
8  Kan.  85;  Atwater  \,  Schcnck,  9  Wis.  160;  Dougherty  v. 
Purdy,  18  111.  206;  Billings  v.  Coal  Co.,  67  111.  489;  Kile  v. 
Yellowhead,  80  111.  208 ;  Smith  v.  Crawford,  81  111.  296 ;  Rus- 
sell  V.  Sweezey,  22  Mich.  285.  A  description  of  a  tract  of  land 
in  a  judgment  for  ejectment  excepting  from  its  effect  such 
parts  **as  were  sown  to  grain  by  the  defendant  during  the  fall 
of  1890  and  winter  of  1891,"  was  held  prima  facie  sufficient; 
and  the  term  *'  winter  of  1891 "  was  held  to  refer  to  the  winter 
of  1890-91.  Rosenthal  V.  Mathews,  100  Cal.  81  (84  Pac.  Rep. 
624).  A  description  in  a  petition  in  ejectment  describing  the 
lands  by  metes  and  bounds,  commencing  at  the  S.  E.  comer 
of  the  N.  W.  J  of  the  N.  W.  i  of  a  specified  section,  town- 
ship, and  range,  was  held  sufficient.  Mills  v.  Traver^  85  Neb. 
292  (58  N.  W.  Rep.  67).  A  description  in  a  complaint  in 
ejectment  for  a  strip  of  land,  after  describing  the  forty-acre 
tract,  of  which  the  strip  was  alleged  to  be  a  part,  as  ''  all  of 
the  described  forty  lying  west  of  the  east  line  thereof,  and  east 
of  a  fence  from  two  to  five  rods  west  of  the  true  east  line,  and 
which  fence  runs  north  and  south,"  is  sufficient.  Ayers  v. 
Reidcl,  84  Wis.  276  (54  N.  W.  Rep.  588).  A  description  as 
***  one  acre,  being  in  the  southeast  corner  of  the  N.  E.  \  "  was 
held  sufficient,  and  construed  to  mean  an  acre  in  a  square  form 
in  the  corner.  Smith  v.  Nelson,  110  Mo.  552  (19  S.  W.  Rep. 
784)..  In  an  action  to  enforce  an  agricultural  lien  a  description 
of  the  land  on  which  the  crop  is  to  be  grown  as  **  a  tract  of 
land  in  Granville  County  known  as  *  C.  H.  D.,  Dec'd,'  or  any- 
other  lands  he  may  cultivate  during  the  year  1888,"  was  held 
sufficient.  Perry  v.  Bragg,  109  N.  C.  808  (14  S.  E.  Rep. 
97).     A  deed  describing  the  premises  as  three  lots  in  the  town 
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of  M.,  ^*  confirmed  to  and  in  the  name  of  "  the  grantor,  '*  one 
of  which,  a  lot  of  two  arpents/'  the  grantor  **  claimed  under 
H./'  one  confirmed  in  the  grantor's  name,  and  "one  other,  of 
onearpent,  confirmed  to  and  in  the  name  of*'  the  grantor, 
which  lots  have  been  injured  by  earthquake,  is  sufiicient  to  pass 
the  interest  of  the  grantor  in  the  latter  lot.  Brown  v.  Old^ 
ham^         Mo.  (27  S.  W.  Rep.  409).     A  description  as 

"store  lot  on  comer  of  Presque  Isle  and  Masardis  streets,  in 
Ashland,"  was  held  sufficient.  White  v  Mooers^  86  Me.  62 
(29  Atl.  Rep.  986).  A  description  as  "  All  my  right,  title, 
and  interest  in  and  to  all  real  estate  situated  in  Hope,  Warren, 
and  Union,'*  was  held  sufficient.  Hohhs  v.  Payson^  85  Me. 
498  (27  Atl.  Rep.  519).  A  description  as  **  my  right  in  B's 
(my  father)  estate,"  was  held  sufficient.  Ryder  v.  LoomiSy 
161  Mass.  161  (86  N.  E.  Rep.  886).  A  description  as '*  the 
tract  left  me  by  my  late  grandfather,  M.  P.,"  and  as  "  adjoin- 
ing lands  of  A.  H.,  H.  B.  S.,  and  others,  containing  180  acres, 
more  or  less,"  is  not  void  for  uncertainty.  Walker  v.  Moses ^ 
118  N.  C.  527  (18  S.  E.  Rep.  889).  A  description  as  **  also  all 
my  right,  title,  and  interest  in  and  to  my  father's  estate  at  law 
in  S.  S.  Austin's  estate,"  was  held  sufficient  to  convey  the 
grantor's  reversionary  right  in  the  portion  of  said  real  estate  in 
which  the  wife  of  the  ancestor  held  a  life-estate.  Austin  v. 
Dolhee,        Mich.  (59    N.    W.    Rep.   608).      Citing,    2 

Devi.  Deeds,  §  1108;  Jackson  v.  De  Lancy,  11  Johns.  867; 
Brantly  v.  Kec,  5  Jones'  Eq.  882  ;  Nichols  v.  Johnson,  10  Conn. 
192.  For  particular  descriptions  which  have  been  held  good, 
see  Piers  v.  Hilton,  102  Cal.  276  (86  Pac.  Rep.  595)  ;  Tirwle 
V.  Carmelo  Land  d  Canal  Co.,  99  Gal.  897  (88  Pac.  Rep. 
1126);  House  v.  Jackson,  et  aL,  24  Ore.  89  (82  Pac.  Rep. 
1027) ;  Shclton  v.  Bone,         Tex.  Civ.  App.  (26  S.  W. 

Rep.  224)  ;  Bratton  v.  Adams,         Tex.   Civ.    App.  (26 

S.  W.  Rep.  1108)  ;  High  v.  Tarver,         Tex.  (25  S.  W. 

Rep.  1098)  ;  Soukup  v.  Union  Inv.  Co.,  84  la.  448  (51  N.  W. 
Rep.  167;  85  Am.  St.  Rep.   817);   Walls  v.   State,         Ind. 

(38  N.  E.  Rep.  177)  ;  Hoban  v.  Cable,         Mich. 
(60  N.  W.  Rep.  466)  ;  Perry  v.  Clark,  157  Mass.  880  (82  N. 
E.  Rep.  226)  ;  Peart  v.  Price,  152  Pa,  St.  277  (25  Atl.  Rep. 
587) ;  Simpson  etal.  v,  Blaisdell,  85  Me.  199  (26  Atl.  Rep.  101; 
85  Am.  St.  Rep.  848) ;  Sherman  v.  Hanno  et  aL,         N.  H. 
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{28  Atl.  Rep.  18) ;  Ela  v.  Tevw,  158  Mass.  190  (88  N.  E. 
Rep.  511)  ;   Wiggins  V.  Gillette,         Ga.  (19  S.  E.  Rep. 

8G)  ;  Murat  v.  Micand,         Tex.  (25  S.  W.  Rep.  812)  ; 

Chicago,  S.  F.  dk  C.  Ry.  Co.  v.  Sioan,  120  Mo.  SO  (25  S.  W. 
Rop.  584) ;  //odg^  V.  Jioss,  6  Tex.  Civ.  App.  487  (25  S.  W. 
Rep.  975). 

Sec.  218.  Insufficient  descriptions.  A  description 
from  which  it  is  impossible  to  lociite  the  land  is  void.  Hoh- 
bvrry  el  al.  v.  Poling  et  al.,  S8  W.  Va.  186  (18  S.  E.  Rep. 
485).  The  following  descriptions  have  been  held  too  indefi- 
nite: "  12  acres,  situated  in  the  S.  W.  comer  of  the  S.  E. 
quarter  of  S.  5,  T.  6,  R.  4  west,  being  l,581i  chains  east  and 
west,  and  758^  chains  north  and  south,  in  Morgan  county, 
Alabama."     Paige  et  ux,  v.  Broadfooi,         Ala.  (18  So. 

Rep.  420).  "  A  portion  of  the  N.  W.  \  of  the  N.  W.  i  and 
a  partof  theS.W.iof  N.W.  iof  Sec.  28."  Dykes  \ .  Bottoms, 

Ala.  (13  So.  Rep.  582).     A  description  giving  only 

the  boundaries  on  two  sides,  not  stating  the  quantity  of  land 
is  insufficient.  Island  Coal  Co.  v.  Streillemier,  Ind. 
(87  N.  E.  Rep.  S40).  A  description  in  a  receipt  in  the  fol- 
lowing words  "  fames  Harris  (defendant)  has  paid  me  $20. 
on  his-land.  Owes  me  six  more  on  it.  A.  P.  Calloway," 
was  held  too  indefinite  to  authorize  the  admission  of  parol  evi- 
dence to  locate  the  land.  Lowe  v.  Harris,  112  N.  C.  472  (17 
S.  E.  Rep.  589).  A  description  in  a  tax  deed  as  "  80  acres  of 
land  located  in  Yates  precinct,  Madison  county,  Kentucky, 
adjoining  the  lands  of  William  Witt,  and  listed  for  the  year 
1881  in  the  name  of  Rice  Benge,"  was  held  void.  Gooch  v. 
Benge,  90  Ky.  898  (l4  S.  W.  Rep.  875).  And  the  same  is 
true  of  a  description  as  "North  46  J  feet  of  lots  1-6."  Roth 
v.  Gahbert,         Mo.  (27   S.  W.    Rep.  528).     A  descrip- 

tion in  a  notice  of  a  tax  sale  as  "N.,N.  E.,  Sec.  8,  township  15, 
range  6,  87.19  acres,"  was  held  insufEcient.  Cooper  v.  Lee'' s 
Heirs,  59  Ark.  460  (27  S.  W.  Rep.  970).  A  description  as 
"One  hundred  acres  of  land  to  include  the  Wm.  Estice  im- 
provement and  to  lap  on  the  survey  made  Joseph  Arrington  " 
was  held  void  for  uncertainty.  Vickers  v.  Henry,  110  N.  C. 
871  (15  S.  E.  Rep.  115).  A  description  in  a  deed  as  "  a  por- 
tion of  the  cypress  timber  on  Ahoskie  &  Loosing  swamps,"  ia 
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void  for  uncertainty,  Mizell  v.  Ruffin,  118  N.  C.  21  (18  S.  E. 
Rep.  72).  Under  Ky.  Civ.  Code  §  125  providing  that  **  a 
petition  for  the  recovery  of  land,  or  for  its  subjection  to  a 
demand  of  the  plaintiff,  must  describe  it  so  that  it  may  be 
identified,*"  it  is  held  that  where  the  description  in  an  admin- 
istrator's deed  in  a  sale  of  land  to  pay  debts  does  not  conform 
to  the  description  in  the  petition,  the  deed  is  void.  Blackwelt 
V.  Ttywnsend,  91  Ky.  609  (16  S.  W.  Rep.  587).  Particular 
descriptions  which  have  been  held  bad.  Harris  v.  Shafer^ 
86  Tex.  814  (28  S.  W.  Rep.  979)  ;  Wardy,  Janncy,  Ala. 
(16  So.  Rep.  78)  ;  Smith  v.  Smith,        N.  H.  (27 

Atl.  Rep.  222);  Schattcr  v.  Cassinelli,  56  Ark.  172  (19  S. 
W.  Rep.  746). 

Sec.  210.  Construction  of  descriptions.  A  part  of 
the  description  in  a  deed,  of  the  land  conveyed  thereby,  which 
is  inconsistent,  or  repugnant  to  another  part,  may,  if  contrary 
to  the  intention  of  the  parties,  be  rejected  altogether,  if  enough 
of  the  description  remains  from  which  the  land  can  be  ascer- 
tained and  identified.  Ford  v.  Unity  ch,,  120  Mo.  498  (25  S. 
W.  Rep.  894 ;  28  L.  R.  A.  661).  This  is  done  in  giving  construc- 
tion to  deeds  in  actions  at  law,  and  resort  to  equity,  as  for  the 
correction  of  a  mistake,  is  not  necessary.  West  v.  Bretell,  115 
Mo.  653  (22  S.  W.  Rep.  705)  ;  Talkin  v.  Anderson,  Tex. 
(19  S.  W.  Rep.  850)  ;  Bryan  v.  Wisner,  44  La.  882 
(11  So.  Rep.  290).  The  term  north  or  northerly,  as  used  in 
a  description,  unless  qualified  by  other  terms,  means  due 
north.  Currier  v.  Nelson  et  al.,  96  Cal.  505  (81  Pac.  Rep. 
581,746;  81  Am.  St.  Rep.  289).  Written  descriptions  are 
to  be  construed  in  the  light  of  facts  known  to  parties  at  the 
time  of  conveyance  and  reference  may  be  had  to  other  instru- 
ments referred  to.  Hoffman  w.  City  of  Port  Huron,  Mich. 
(60  N.  W.  Rep.  831).  The  term  *'  railroad  track,"  as 
used  in  a  boundary,  means  the  line  of  the  rails  and  not  that  of 
the  right  of  way,  and  where  a  description  in  a  deed  begins  at 
a  point  *' ranging"  with  the  line  of  a  street,  it  refers  to  the 
street  as  extended  on  the  recorded  plat  and  not  as  it  actually 
exists  some  distance  away.     Reid  \.  Klein,         Ind.  (87 

N.  E.  Rep.  967).  A  description  as  the  *' ground  east  and 
south"  of  a  certain  building  includes  all  the  land  lying  south 
of  a  line  running  east  from  the  north  side  of  the  building,  and 
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all  the  land  lying  east  of  a  line  running  south  from  the  west 
side  of  the  building.  Oskaloosa  College  v.  Western  Union 
I'liel  Co.,        la.  (54  N.  W.  Rep.  152).     A  conveyance 

describing  land  as  beginning  "  at  a  point  on  the  east  side"  of 
a  certain  road  and  then  running  certain  courses  and  distances 
back  to  the  place  of  beginning,  does  not  convey  any  portion 
of  the  land  forming  the  bed  of  said  road ;  and  the  description 
sJiould  be  construed  as  referring  to  the  actual  road  as  worked 
iind  used.  Blachman  v.  Riley,  138  N.  Y.  818  (84  N.  E.  Rep. 
214). 

An  agreement  to  convey  a  certain  quantity  of  land,  "  less 
tweaty-five  acres  off  the  south  side  "  manifestly  and  firitna 
facie  at  least,  means  that  the  reserved  strip  should  be  laid  off 
in  a  parallelogram  with  the  whole  of  the  south  line  of  the 
liiiid  described.  Watsonw.  Crulclier,56  Ark.  44  (19  S.  W. 
Rep,  98).  An  instruction  of  the  court  that  land  described  as 
"78  rods  off  the  south  sideof  the  northwest  quarter  of  Sec.  No. 
25  "  in  a  given  township  and  range  "  describes  a  fractional 
part  of  said  quarter  and  extending  along  the  entire  length  "  is 
correct.  Co6i  v.  Taylor,  188  Ind.  605  (82  N.  E.  Rep.  822; 
83  N.  E.  Rep.  615).  Where  a  deed  describes  the  estate  con- 
veyed as  "  lying  north  of  Indian  Boundary  Line,"  and  one 
acre  in  extent,  and  such  boundary  line  is  in  the  center  of  a 
liighway  66  feet  in  width,  the  north  half  of  the  htghw^ay  will 
be  taken  as  part  of  the  land  described.  Henderson  v.  Hatlcr- 
man,  146  111.  556  (84  N.  E.  Rep.  1041) ;  Citing,  Elliott, 
Roads  &  St.  p.  549 ;  Dean  v.  Lowell,  135  Mass.  55  ;  Salter  v. 
Jonas, '^  N.  J.  Law  469;  8  Wash.  Real  Prop.  p.  635.  A 
description  naming  certain  real  estate  "  and  lands  contiguous 
thereto,"  is  held  not  to  embrace  land  three-fourths  of  a  mile 
distant  from  the  main  body  and  separated  therefrom  by  inter- 
vening lands,  there  being  nothing  in  the  context  of  the  deed 
to  sho\v  that  the  word  contiguous  was  used  in  any  other  than 
it-i  primary  sense  which  is  "  in  actual  contact  "  or  "  touching," 
Jlolston  Salt  dc  Plaster  Co.  v.  Campbell,  89  Va.  896  ( 16  S.  E. 
H.(;p.274).  Particular  descriptions  construed.  Bropky  \ .Ric/ic- 
so,;,         Ind.  (36  N.   E.  Rep.  424)  ;  Bennett  v.  Caddell, 

Ky.  (20  S.  W.    Rep.  274)  ;  Morgan   v.  Givcns, 

Ky.  (19  S.  W.  Rep.  582)  ;    Thomasson    v.  Hattna  et  al., 

Ky.  (18  S.  W.  Rep.  221) ;  Mendel  \.  Whiting,  ct  a/., 
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142  111.  848  (81  N.  E.  Rep.  481)  ;  Hoffman  v.  Buschman  et 
fl/.,95  Mich.  588  (55  N.  W.  Rep.  458) ;  Edson  v.  Knox,  8 
Wash.  St.  ft42  (86  Pac.  Rep.  698) ;  Williams  v.  City  of  St. 
Louis,  120  Mo.  408  (25  S.  W.  Rep.  561) ;  Vejar  v.  Mound 
City  Land  £  Water  Ass'n,  97  Cal.  659  (82  Pac.  Rep.  718)* 

Sec.  220.  More  or  less — Deficiency — Fraud.  In  a 
conveyance  of  land  not  sold  by  the  acre,  but  by  the  tract  oi 
entire  body,  the  qualifying  words  "more  or  less"  will  cover 
any  deficiency  which  does  not  justify  a  suspicion  of  willful 
deception  or  mistake  equivalent  thereto.  This  is  true  whether 
there  is  willful  deception  in  fact  or  not.  By  accepting  such 
a  conveyance  the  vendee  waives  not  only  any  mistake, 
but  any  deception,  as  to  quantity,  unless  (keeping  in 
view  the  object  of  the  purchase  and  all  the  attendant  circum- 
stances) some  willful  deception  or  gross  mistake  would,  after 
ascertaining  the  true  quantity,  be  suggested  to  the  mind  by  a 
mere  comparison  of  that  quantity  with  the  quantity  named  in 
the  descriptive  words.  The  quantity  mentioned  in  the  deed 
being  *'  forty  acres,  more  or  less,"  and  the  complaint  being  that 
the  actual  quantity  was  seven  acres  less  than  forty,  and  the 
fraud  alleged  being  that  the  defendant  represented  that  the 
contract  contained  41^  acres,  it  was  error  to  charge  the  jury  thus  : 
'^  The  amount  of  acres  stated  in  the  deed  must  be  the  amount  of 
acres  that  you  will  say  was  sold,  taking  the  verbal  testimony 
to  throw  light  upon  that,  but  not  to  alter  it,  because  when  a 
matter  is  in  writing  it  cannot  be  substantially  changed  by 
verbal  testimony."  Bstes  v.  Odom,  91  Ga.  600  (18  S.  E.  Rep. 
355).  When  the  contract  is  to  sell  a  tract  of  land  as  it  may 
contain  more  or  less,  fully  understood  to  be  so,  the  purchaser 
takes  the  tract  at  the  risk  of  gain  or  loss  by  deficiency  or  excess 
in  the  number  of  acres  contemplated,  and  neither  he  nor  the 
vendor  can  resort  to  the  other  for  compensation  on  the  ground 
of  deficiency  or  excess.  Barrier  v.  Reynolds,  88  Va.  141 
(13  S.  E.  Rep.  898)  ;  The  Chancellor  v.  French,  51  N.  J. 
Eq.  624  (27  Atl.  Rep.  140 ;  40  Am.  St.  Rep.  548) .  A  dif- 
ferent rule  prevails  where  there  is  fraud  or  gross  mistake. 
Reynolds  v.  Reynolds  Ex'r,  88  Va.  849  (18  S.  E.  Rep.  895 
and  598)  ;  Grayson  v.  Buchanan,  88  Va.  251  (18  S.  E.  Rep. 
457) ;  Lihhy  v.  Dickey  et  aL,  85  Me.  862  (27  Atl.  Rep.  258). 
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Sec,  221.  Miscellaneous  notes.  The  description  in 
the  decree  need  not  follow  the  complaint  in  terms,  it  being 
sufficient  if  it  show  the  same  real  estate.  *  McCartney  v.  Den- 
nison  et  al,^  101  Cal.  252  (85  Pac.  Rep.  766).  An  assessment 
which  does  not  contain  a  description  sufficient  to  identify  the 
property  is  void  beyond  curative  power  of  subsequent  legisla- 
tion. Augustiy,  LaivlesSy^ludi,  1870  (14  So.  Rep.  228). 
A  deed  conveying  lots  1,  2,  8  &  4,  in  a  block,  they  being  all 
the  numbered  lots  in  the  block,  does  not  pass  title  to  any  part 
of  the  strip  of  land  included  in  said  block,  but  not  numbered 
as  a  lot.  Toung  v.  Crosgrove^  88  la.  682  (49  N.  W.  Rep. 
1040).  A  conveyance  of  land  bordering  on  a  lake,  the  east 
boundary  line  of  which  is  described  as  follows  :  '  *  thence  east 
to  the  shore  of  the  lake;  thence  north,  along  said  shore,  to  a 
certain  point;  and  thence  west,"  conveys  all  the  riparian 
rights  of  the  grantor  in  the  lake.  Castle  v.  Elder ^  Minn. 
(59  N.  W.  Rep.  197).  Where  a  deed  bounds  an  estate 
by  or  on  a  public  highway,  the  presumption  is,  if  nothing 
else  appears,  that  the  center  of  the  highway  is  the  boundary 
line.  Henderson  v.  Hatterman^  146  111.  555  (84  N.  E.  Rep.. 
1041)  ;   Citings  Dean  v.  Lowell ^  185  Mass.  55. 


EASEMENTS. 


EPITOME  OF  CASES. 

Sec.  222.     Definitions — Appurtenant  and  in  gross* 

An  easement  is  a  right  without  profit  created  by  grant  or  pre- 
scription which  the  owner  of  one  estate  may  exercise  in  or 
over  the  estate  of  another  for  the  benefit  of  the  former.  Green- 
wood L,  £  P.  R.  R.  Co.  V.  N.  r.  £  G.  Z.  R.  R.  Co.,  184 
N.  Y.  485  (81  N.  E.  Rep.  874).  An  appurtenant  easement 
is  an  incorporeal  right  which,  as  the  term  implies,  is  attached 
to  and  belongs  to  some  greater  or  superior  right, — something^ 
annexed  to  another  thing  more  worthy,  and  which  passes  as. 
incident  to  it.     It  is  a  species  of  what  the  civil  law  calls  a 
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**  servitude."  It  is  incapable  of  existence  separate  and  apart 
from  the  particular  messuage  or  land  to  which  it  is  annexed, 
there  being  nothing  for  it  to  act  upon*  In  order  to  the  exist- 
ence of  an  easement  of  this  sort,  there  must  be  two  distinct 
tenements, — ^the  dominant,  to  which  the  right  belongs,  and 
the  servient,  upon  which  the  obligation  rests.  An  easement 
in  gross  is  a  mere  personal  interest  in  the  real  estate  of  another, 
and  is  not  assignable  or  inhedtable.  It  dies  with  the  per- 
son, and  it  is  so  exclusively  personal  that  the  owner  of  the 
right  cannot  take  another  person  in  company  with  him. 
Whether  an  easement  in  a  given  case  is  appurtenant  or  in 
gross  is  to  be  determined  mainly  by  the  nature  of  the  right  and 
the  intention  of  the  parties  creating  it.  If  it  be  in  its  nature 
an  appropriate  and  useful  adjunct  of  the  land  conveyed,  hav- 
ing in  view  the  intention  of  the  grantee  as  to  its  use,  and  there 
being  nothing  to  show  that  the  parties  intended  it  to  be  a 
mere  personal  right,  it  should  be  held  to  be  an  easement 
appurtenant  to  the  land,  and  not  an  easement  in  gross;  the 
rule  for  the  construction  of  such  grants  being  more  favorable 
to  the  former  than  the  latter  class.  Cadwalader  v.  Bailey y 
17  R.  L  496  (28  Atl.  Rep.  20;  14  L.  R.  A.  800). 

Sec.  228.  Creation  of  easements.  Where  the  owner 
of  certain  land  residing  thereon  conveys  other  land,  with  the 
reservation  that  one-half  interest  in  the  well  thereon  should 
be  excepted,  and  that  he  should  have  the  privilege  of  a  right 
of  way  to  and  from  the  same,  such  reservation  does  not  create 
a  mere  personal  right,  but  an  easement  which  passes  by  a  con- 
veyance thereof,  which  specifically  grants  this  right.  Dumes- 
nilv.  Dumesnil,  92  Ky.  526  (18  S.  W.  Rep.  229).  Where  a 
deed  granting  a  right  of  way  to  the  owner  of  a  lot,  "  his  heirs, 
assigns  and  the  tenants  and  occupyers  thereof  at  all  times  for- 
ever," is  executed  on  the  same  day  as  the  deed  conveying  the 
lot  to  such  owner  by  metes  and  bounds,  it  creates  an  ease- 
ment appurtenant  to  such  lot.  Moll  v.  McCauly^  88  la.  677 
(50  N.  W.  Rep.  216).  A  deed  to  R.,  *'  his  heirs  and  assigns, 
for  the  sole  purpose  of  an  alleyway,  to  be  used  in  common 
with  the  owners  of  other  property  adjoining  said  alleyway," 
conveys  only  an  easement,  and  dedicates  the  land  for  use  as  an 
alleyway.     Pellissier  v.  Corker ^         Cal.  (87  Pac.  Rep. 
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465).  A  reservation  in  a  deed  of  a  "  reasonable  right  of  way 
across  the  land  "  conveyed,  does  not  entitle  the  owner  of  the 
dominant  estate  to  enclose  a  right  of  way  with  fences.  Sizer 
V.  ^uinlan,  82  Wis.  890  (52  N.  W.  Rep.  690).  Where  one 
conveys  a  part  of  his  land  expressly  reserving  an  easement  in 
favor  of  the  portion  retained,  such  easement  will  pass  by  a 
conveyance  of  this  portion  without  special  mention,  yones 
V.  Adams,        Mass.  (88  N.  E.  Rep. 487).  An  agreement 

by  a  turnpike  company  to  give  a  landowner  the  right  to  use 
its  road  free  of  toll,  in  consideration  of  a  grant  of  a  right  of 
way,  does  not  give  the  former  an  easement  in  the  road.  Kel- 
Ictt  V.  Ida  Clayton  £  G.  W.  Wagon-Road  Co.,  99  Cal.  210 
(88  Pac.  Rep.  886).  A  reservation  in  a  deed  conveying  one 
Btoiy  of  a  building  comprising  two  stories,  of  "the  right  to 
use  the  front  stairs  and  the  hall  on  the  second  floor  in  common 
with  the  owners  of  the  premises  hereby  conveyed,"  creates  an 
easement  appurtenant  to  the  premises  retained,  which  passes 
to  subsequent  purchasers  of  them.  Walz\.  Walz,  Mich. 
(59N.  W.  Rep.  481) .  Where  a  street  has  been  platted  and 
the  portion  that  lies  abutting  thereon  has  been  sold  with  refer- 
ence to  it,  the  easement  as  to  the  abutting  owner  does  not 
depend  upon  the  acceptance  of  the  plat  by.  the  authorities  of 
the  town  or  city.  Merrill  v.  Newton,  99  Mich.  225  (58  N; 
W.  Rep.  70).  An  easement  may  be  created  although  the 
dominant  and  servient  estates  are  not  contiguous.  Cady  v.  S. 
W.  W.  Co.,  184  N.  Y.  118  (81  N.  E.  Rep.  245) ;  Dumesnil 
y.  num€snil,Q2  Ky.  626  (18  S.  W.  Rep.  229).  Particular 
deed  construed,  and  held  to  grant,  as  appurtenant  to  the  prem- 
ises conveyed,  an  easement  for  alley  purposes  in  adjoining  land. 
Zonff  v.  I^eTVer,  58  Minn.  166  (54  N.  W.  Rep.  1071).  Case 
involving  particular  facts  in  which  the  evidence  is  considered 
and  held  sufHcient  to  create  an  easement.  Riley  v.  Stein,  &0 
Kan.  .591  (82  Pac.  Rep.  947). 

Sec.  224,  Creation  of  easement  by  prescription. 
Wlitn  it  is  shown  that  there  has  been  the  use  of  an  easement 
for  twenty  years,  unexplained,  it  will  be  presumed  to  have 
been  under  a  claim  of  right  and  adverse,  and  will  be  sufHcient 
to  establish  a  right  by  prescription,  and  to  authorize  the  pre- 
sumption of    a  grant,    unless   contradicted   or  explained.     In 
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such  a  case  the  owner  of  the  land  has  the  burden  of  proving 
that  the  use  of  the  easement  was  under  some  license,  indul- 
gence, or  special  contract  inconsistent  with  the  claim  of  right 
by  the  other  party.  Carmody  v.  Mulrooneyy  87  Wis,  552  (58 
N.  W.  Rep.  1109).  To  create  the  presumption  of  the  grant 
of  the  right  of  way,  the  circumstances  attending  its  use  must 
be  such  as  to  make  it  appear  that  it  was  established  for  the 
benefit  of  the  claimant,  or  that  its  use  was  accompanied  by  a 
claim  of  right,  or  by  such  acts  as  Manifested  an  intention  to 
enjoy  it,  without  regard  to  the  wishes  of  the  owner  of  the 
land.  The  use  must  have  been  enjoyed  under  such  circum- 
stances as  will  indicate  that  it  has  been  claimed  as  a  right,  and 
has  not  been  regarded  by  the  parties  merely  as  a  privilege 
revocable  at  the  pleasure  of  the  owners  of  the  soil.  Conyers 
V.  Scott,  94  Ky.  128  (21  S.  W.  Rep.  580).  There  must  be 
such  an  invasion  of  the  rights  of  the  party  against  whom  the 
prescription  is  claimed  that  he  would  have  had  ground  of 
action  against  the  intruder.     Richard  y.  Hufp^  Cal. 

(87  Pac.  Rep.  920) .  It  is  not  indispensable  to  the  establish- 
ing of  a  highway  by  adverse  user  that  there  be  no  deviation 
in  the  line  of  travel.  If  the  travel  has  remained  substantially 
unchanged,  it  is  sufficient,  even  though  at  times,  to  avoid 
encroachments  or  obstructions  upon  the  road,  there  may  have 
been  a  slight  deviation  from  the  common  way.  Nelson  v. 
Jenkins,  Neb.  (60  N.  W.  Rep.  811). 

Where  a  city  with  the  consent  of  a  railway  company 
lights  and  uses  a  footway  in  connection  with  the  company's 
bridge  for  thirty-five  years,  it  acquires  an  easement  by  pre- 
scription, and  upon  the  removal  of  the  bridge  and  the  con- 
struction of  a  new  one  by  the  railway  company  a  court  of 
equity  will  compel  the  restoration  of  the  footway.  Kentucky 
Cent.  R.  Co.  v.  City  of  Paris,  95  Ky.  627  (27  S.  W^  Rep. 
84).  The  uninterrupted  adverse  use  of  the  water  of  an  arti- 
ficial aqueduct  for  twenty  years,  is  sufficient  to  create  a  pre- 
sumptive right  to  the  enjoyment  of  it,  to  the  extent  of  such 
use,  in  the  same  manner  as  would  have  been  the  case  if  the 
water  had  flowed  in  a  natural  channel ;  and  the  term  of  enjoy- 
ment requisite  for  the  prescription  is  deemed  to  be  uninter- 
rupted when  it  is  continued  from  ancestor  to  heirs,  and  from 
seller  to  buyer.      Cole  v.  Bradbury,  86  Me.  880  (29  Atl.  Rep. 
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1097).  In  Nebraska  an  easement  mair  be  acquired  by  ten 
years'  adverse  possession.  Omaha  <&  JR.  V.  R.  Co.  v.  Rick- 
ards,  88  Neb.  847  (57  N.  W.  Rep.  789).  An  easement  by 
prescription  can  only  be  created  by  adverse  use  for  a  period 
sufficient  to  bar  an  action.  Reli  v.  Sausaliio  Land  <&  Ferry 
Co.,         Cal.  (88  Pac.    Rep.    449).     Ten    years  adverse 

user  of  a  dam  for  raising  water  partly  on  another's  land  gives 
an  oiisement.  Alcorn  v.  Sadler,  71  Miss.  684  (14  So.  Rep. 
444).  In  Kentucky  a  pritfjte  way  may  be  acquired  by  fifteen 
yeurs  adverse  use,  Hansford  v.  Berry,  95  Ky,  56  (28  S. 
W.  Rep.  665)-  Mere  divergences  from  the  ordinary  route  of 
the  way  to  avoid  muddy  or  worn  places  do  not  affect  the 
adverse  use  of  it.  Talbotl  v.  Tliorn,  91  Ky.  417  (16  S.  W. 
Rep.  88). 

Sec.  296.  Grant  of  easement  by  implication.  When 
the  owner  of  land  sells  a  part  thereof,  he  impliedly  grants  to 
the  grantee  all  those  apparent  and  visible  easements  which 
are  necessary  for  the  reasonable  use  of  the  property  granted, 
and  which  are  at  the  time  of  the  grant  used  by  the  owner  of 
the  entirety  for  the  benefit  of  the  part  granted.  This  rule  is 
not  confined  in  its  application  to  continuous  easements,  but 
applies  to  those  artificial  arrangements  which  openly  exist  and 
effect  materially  the  value  of  the  respective  parts  of  the  estate 
at  the  time  of  the  sale.  Paine  v.  Chandler,  184  N.  Y.  885 
(32  N.  E.  Rep.  iS ;  19  L.  R.  A.  99) ;  Tooth  v.  Bryce,  50  N. 
J.  Eq.  589  (25  Atl.  Rep.  182).  It  is  held  that  where  the 
owner  of  land  through  which  ran  a  public  highway,  the  fee 
of  which  was  in  him,  conveyed  a  portion  bounded  by  but  not 
including  the  highway,  that  he  impliedly  warranted  to  the 
grantee  that  so  much  of  the  highway  as  bordered  on  the  prem- 
ises granted  should  perpetually  exist  as  an  open  way,  and,  in 
legal  effect,  granted  such  usual  and  necessary  easements  as 
would  be  comprehended  in  the  free  flow  of  light  and  air  over 
the  open  way  and  in  the  free  use  thereof  of  such  portion,  and 
that  such  easements  so  granted  survive  the  extinguishment  of 
the  public  easement  by  an  "act  of  law.  Hollowayv.  South- 
mayd,  186  N.  Y.  890  (84  N.  E.  Rep.  1047,  1052).  In  a 
recent  case  the  supreme  court  of  Pennsylvania  say  r  "  Where 
an  owner  of  land  subjects  part  of  it  to  an  open,  visible,  per- 


265  KPITOKE   OF  CASKS.  §  22&-227 

manent  and  continuous  service  or  easement  in  favor  of  another 
party,  and  aliens  either,  the  purchaser  takes  subject  to  the 
burden  or  the  benefit,  as  the  case  may  be."  Grace  Methodist 
Episcopal  Church  v.  Dobbins,  158  Pa.  St.  294  (25  Atl.  Rep. 
1120;  84  Am.  St.  Rep.  706)  ;  Ormsbyy.  Ptnkerton,  159  Pa.  St. 
458  (28  Atl.  Rep.  800).  One  who  has  donated  land  as  a  site 
for  a  schoolhouse  in  consideration  of  a  school  building  being 
erected  thereon,  "will  be  presumed  to  have  given  a  right  of  way 
across  his  other  land  to  such  building,  while  used  for  school 
purposes.      McFarland  v.    Baugh,        Ky.  (15   S.    W. 

Rep.  249). 

Sec.  226.  Way  of  necessity.  An  allotment  in  partition 
among  cotenants,  creates  an  implied  g^ant  of  a  way  of  neces- 
sity, over  such  parcels  as  shut  out  other  parcels  from  a  public 
highway ;  and  such  implied  grant  continues  to  exist  between 
not  only  the  parties  to  the  partition  but  those  claiming 
Tinder  them.  Blum  v.  Weston,  102  Cal.  862  (86  Pac.  Rep. 
778).  No  right  of  way  from,  necessity  exists  across  the 
remaining  land  of  (he  grantor,  where  the  land  to  which  such 
ri^^ht  of  way  is  claimed  is  surrounded  on  three  sides  by  the 
sea.  Kingsley  v.  Gouldsborough  Land  Imp.  Co,,  86  Me.  279 
(29  Atl.  Rep.  1074).  One  who  conveys  a  right  of  way  to  a 
railroad  through  his  land  so  as  to  cut  off  access  to  a  part 
thereof,  has  a  way  of  necessity  over  the  land  conveyed,  and 
this  right  is  not  forfeited  by  a  stipulation  in  the  conveyance 
releasing  the  company  from  damages  arising ''by  reason  of 
the  location  or  construction  "  of  the  road.  New  Tork  <&  N, 
E.  R.  Co.  v.  Board  of  R,  R,  Comers.,        Mass.  (88  N. 

E.  Rep.  27). 

Sec.  227.  Private  ways.  A  mere  permissive  passage 
over  the  land  of  another,  without  any  definite  route,  will  not 
create  a  right  of  way.  Clark  v.  Paquette,  66  Vt.  886  (29 
Atl.  Rep.  870).  The  bwner  of  the  servient  estate  may  erect 
gates  across  a  private  way  where  they  do  not  unreasonably 
interfere  with  its  use.  Wille  v.  Bartz,  88  Wis.  424  (60  N. 
W.  Rep.  789).  In  Kentucky,  the  right  to  a  private  way  may 
he  acquired  by  fifteen  years  continuous  use,  although  such  use 
began  under  an  oral  agreement  for  a  way  which  was  void 
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under  the  statute  of  frauds.  Talbott  v.  Thorn,  91  Ky.  417 
{16  S.  \V.  Rep.  88). 

Sec.  228,  Lateral  support.  *In  the  case  of  Ulrick  v. 
Dakota  Loan  <£  Trust  Co.,         S.  Dak.  (49  N.  W.  Rep. 

1054)  llio  supreme  court  of  South  Dakota  say  :  "  There  is  as 
incident  to  land,  in  its  natural  condition,  a  right  to  support 
from  tlie  adjoining  land,  and  if  land  not  subject  to  artificial 
pressure  sinks  or  falls  away,  in  consequence  of  the  removal  of 
such  support,  the  owner  may  have  an  action  for  damages 
against  the  party  thus  removing  such  support.  Moellering'  v. 
Eva>,s,    121  Ind.    195  <22    N.   E.   Rep.   989);    McGuire    v. 

Grant,  2r>  N.  J.  Law,  856 ;  Transportation  Co.  v.  Chicago,  99 
U.  S .  fiiir. ;  8  Suth.  Dam.  pp.  417,  418  ;  2  Washb.  Real  Prop. 
p.  880.  This  right  of  action  does  not  depend  upon  negligence 
and  unsklUfulness,  but  upon  the  violation  of  the  right  of  prop- 
erty which  has  been  thus  invaded  and  disturbed.     Foley  v. 

Wyeth,  2  Allen,  181;  Panton  v.  Holland,  17  Johns.  92;  2 
Washb.  Real  Prop.,  supra.  As  its  right  of  lateral  support  is 
incident  only  to  the  land  itself  in  its  natural  condition,  and 
without  the  superadded  weight  of  improvements,  the  damages 
recovered  in  an  action  for  the  simple  withdrawal  of  such  sup- 
port are  limited  to  the  injury  to  the  land  itself,  Thurston  v. 
//ii«cof^-.  12  Mass,  221 ;  Gilmorev.  I>riscoll,V2,2M&%&.  199; 
Far  rami  w.  Marshall,  19  Barb,  880;  Cooley.  Torts,  p.  594. 
But  it  IK  well  settled  that  the  withdrawal  of  such  lateral  sup- 
port m\.iy  be  done  in  such  a  manner  as  to  create  a  liability 
beyond  the  injury  to  the  land  simply.  The  law  requires  of 
every  man  that  he  shall  so  use  his  own  property  as  not  unnec- 
essarily to  injure  that  of  his  neighbor.  If,  therefore,  in  making 
the  excavation,  which  he  has  a  right  to  make,  he  do  it  in  a 
wrongful,  negligent,  or  reckless  manner,  he  will  be  liable  for 
the  full  consequences  of  his  acts, — not  only  for  injury  to  the 
soil  itself,  but  to  the  improvements  or  superstructures  thereon, 
^ui,u-v\.  /o«cj,76Ill.  241;  Foley  \.  H^-e/A,  supra ;  Charles 
V.  Rankin,  22  Mo,  5G6;  Dorrity  v.  Rapf,  72  N.  Y.  807; 
Cooley,  Torts,  p.  595,"  To  the  same  effect  see  Schultz  v. 
Bower.         Minn.  (59   N,  W.  Rep,   681);  Louisulllc  ft 

N.Ji.Co.x.Bonhayo,^Viy.  67  (21  S.  W.  Rep.  526).  The 
measurt'  of  damages  for  removal  of  the  lateral  support  of  land 
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is  the  diminution  of  the  value  of  the  land  by  reason  of  the  fall- 
ing of  the  soil,  Schultz  v.  Bower ^  Minn.  (59  N.  W. 
Rep.  681).  Cal.  Civ.  Code  §  882,  defining  the  rights  of 
co-terminous  owners  with  respect  to  lateral  and  subjacent  sup- 
port, has  reference  to  the  support  of  the  soil  in  its  natural  state, 
and  does  not  extend  to  the  support  of  additional  weights  or 
structures  placed  thereon  ;  nor  can  the  right  to  have  support 
for  a  building  be  required  by  prescription.  Sullivan  v.  Zeiner^ 
Cal.  846  (88  Pac.  Rep.  209;  20  L.  R.  A.  780). 


Sec.  229.  Lateral  support — Excavations  for  build- 
ings. A  lot  owner  in  excavating  for  a  building  on  his  lot  has  a 
right  to  go  below  an  adjacent  owner's  foundation  wall,  even 
though  it  is  reasonably  certain  that  such  foundation  wall  will 
be  endangered  thereby ;  and,  after  giving  due  notice  to  such 
adjacent  owner,  the  person  excavating  is  chargeable  only  with 
reasonable  care ;  it  being  the  duty  of  the  adjacent  owner  to 
use  the  necessary  appliances  to  protect  his  building  from  the 
threatened  injury;  and  where  the  p>erson  excavating  under- 
takes to  protect  the  adjacent  wall  by  underpinning  it,  he  is 
bound  to  use  reasonable  care ;  and  whether  the  injury  resulted 
from  want  of  such  care,  or  from  the  sandy  character  of  the 
ground,  is  a  question  for  the  jury.  City  of  Covington  \,  Gey  lor ^ 
93  Ky.  275  (19S.  W.  Rep.  741).  In  a  recent  case  the  author- 
ities are  reviewed  and  it  is  held  by  a  divided  court  that  if  a 
party  intending  to  make  an  excavation  for  a  building,  notifies 
the  adjoining  owner  that  a  certain  mode  of  procedure  will  be 
pursued  and  thus  leads  him  to  act  upon  that  hypothesis  and 
refrain  from  taking  the  necessary  steps  to  insure  the  safety  of 
his  building,  the  party  making  the  excavation  is  bound  to  con- 
form to  the  plan  of  work  thus  given  out,  or  in  case  of  a  change 
in  such  plan  to  so  notify  the  adjoining  owner  in  season  to 
admit  of  his  adopting  protective  measures  of  his  own.  Larson 
v.  Metropolitan  St.  JR.  Co.,  110  Mo.  284  (19  S.  W.  Rep.  416 ; 
83  Am.  St.  Rep.  489 ;  16  L.  R,  A.  880).  A  city  is  held  lia- 
ble for  damages  occasioned  by  excavating  the  street  in  front  of 
a  lot  owner,  and  the  damages  may  include  injuries  to  build- 
ings caused  by  the  removal  of  the  support  to  the  soil  on  which 
they  were  situated  when  the  weight  of  the  buildings  did  not 
contribute  to  the  sliding  of  the  soil.     Park  v.  City  of  Seattle^ 
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5  Wash.  St.  1  (81  Pac.  Rep.  810 ;  82  Pac.  Rep.'  82 ;  84  Am. 
St.  Rep.  889).  The  giving  of  notice  by  a  co-terminouB  owner 
of  his  intention  to  excitvate  Rs  required  by  S.  Dak.  Comp. 
Laws  I  2784,  docH  not  relieve  the  party  making  Buch  excava- 
tion of  his  duty  to  do  the  work  in  a  careful  and  prudent  man- 
ner nor  release  him  from  liability  for  damages  for  doing  it  in 
a  careless  and  imprudent  manner.  UlrUk  v.  Dakota  Loan  <£ 
Trust  Co.,  2  S.  Dak.  285  (49  N.  W.  Rep.  1064)  ;  S.  Dak. 
(51  N.  W.  Rep.  1028). 

Sec.  230.  Lateral  support — Party  wall.  It  is  held 
that  one  of  the  owners  of  a  party  wall  standing  equally  upon 
their  boundary  line  la  not  entitled  to  the  lateral  support  of  the 
building  belonging  to  the  other  owner,  but  that  such  other 
owner  miy  remove  his  building  without  being  liable,  unless 
guilty  of  negligence.  Clemens  v.  Speed,  98  Ky.  284  (19  S. 
W.  Rep.  660;  19  L.  R.  A.  240).  The  court  say:  "The 
owner  of  land  adjacent  to  another  cannot  remove  tbe. earth 
upon  his  own  land  so  as  to  withdraw  the  support  of  bis  neigh- 
'  bor's  soil.  If  he  attempts  to  do  so  he  may  be  enjoined,  or,  if 
done,  lie  is  responsible  in  damage.  This  right  is  ex  Jure 
naium,  but  it  applies  only  to  land  in  its  natural  state.  By 
both  the  ancient  and  present  common  law  A.  cannot  dig  a  pit 
upon  his  land  so  near  the  edge  of  it  that  B's  land  will  tumble 
into  it ;  but  this  rule  does  not  apply  where  B  bae  burdened  his 
land  with  artificial  weight,  as  by  a  building.  It  is'strictly  con- 
fined to  cases  where  he  has  not  thus  increased  the  lateral  pres- 
sure. The  adjoining  owner  cannot,  by  changing  tbe  natural 
condition  of  his  land,  take  away  his  neighbor's  right  to  the 
use  he  could  have  made  of  it,  in  the  absence  of  such  change. 
He  cannot  load  down  his  own  soil  so  as  to  require  the  support 
of  his  neighbor's.  In  such  a  case  the  owner  of  the  improved 
land  cun  only  hold  the  adjoining  owner  liable  for  a  negligent 
UEB  ot  his  property,  or  where  there  is  a  failure  to  apprise  him 
of  the  intended  use,  and  it  is  reasonably  certain  injury  will 
result  to  him  by  reason  of  it."  This  doctrine  is  supported  by 
Block  V.  Haseltme,  8  Ind.  App.  491  (29  N.  E.  Rep.  987). 
The  general  principle  is  that  every  ownerof  alot,  building,  or 
other  real  estate  bas  absolute  dominion  over  his  own  property, 
but  the  right  of  an  owner  of  a  lot  or  building  to  take  down 
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or  change  any  foundation,  wall,  or  other  part  thereof  without 
being  answerable  for  the  consequent  injury  to  his  neighbor's 
house  or  building,  is  subject  to  the  qualification  that  he  must 
exercise  due  care  and  skill,  and  that  he  will  be  liable  in  dam- 
ages if  the  injury  to  his  neighbor  is  occasioned  by  the  negli- 
gent or  unskillful  manner  in  which  the  work  is  performed. 
Leavenworth  Lodge  No,  2  of  I»  O,  O.  J^.  v.  Byers^  Kan. 
(88  Pac.  Rep.  261).  Citing,  Moody  v.  McClelland^  89 
Ala.  45  (&4  Am.  Dec.  770).  It  is  held  that  neither  owner  of 
an  easement  in  a  party  wall  can  lawfully  remove  it  or  inter- 
fere with  it  without  the  consent  of  the  other  owner,  so  as  to 
injure  the  other's  building,  and  that  if  he  do  so,  for  the  pur- 
pose of  making  improvements  within  the  limits  of  his  own 
lot,  he  is  liable  for  the  injury ;  that  no  degree  of  care  or  dili- 
gence in  the  performance  of  the  work  will  relieve  him  from 
liability  for  the  injury  caused  by  making  such  improvements  ; 
that  he  must  make  them  at  his  peril ;  and  that  he  cannot  pro- 
tect himself  by  making  a  contract  for  the  work  with  a  third 
person,  exercising  an  independent  employment.  Briggs  v. 
A7wjtf,5  Ind.  App.  129  (81  N.  E.  Rep.  208). 

Sec.  231.  Light  and  air.  Servitude  of  light  and  air 
through  windows  in  a  wall  cannot  be  acquired  by  prescription 
against  the  owner  of  the  Tot  adjacent,  unless  he  is  able  to 
assert  the  right  to  have  them  closed.  Oldstein  v.  Pir emends 
Bldg.  ^^^'«,  44La.  492  (10  So.  Rep.  928).  The  weight  of 
American  authorities  seems  to  be,  that  a  grant  of  the  right  to 
the  use  of  light  and  air  will  not  be  implied  from  the  convey- 
ance of  a  house  with  windows  overlooking  the  lands  of  the 
grantor.  Keating  y.  Springer,  146  111.  481  (84  N.  E.  Rep. 
805;  87  Am.  St.  Rep.  175 ;  22  L.  R.  A.  544).  Citing,  Keats 
^.  Hugo  lib  M2i^%,  20i;  Mullen  \,  Strieker,  19  O,  St,  185; 
Guest  V.  Reynolds,  68  111.  478 ;  Haverstick  v.  Sipe,  88  Pa.  St. 
868;  Kcipery.  Elein,  51  Ind.  816;  Myers  v.    Gemmel,  10 

Barb.  587. 

Sec.  232.  Extinguishment  or  abandonment  of  ease- 
ment. Where  land  has  been  dedicated  as  a  common  its 
wrongful  appropriation  to  other  uses  will  not  operate  as  a 
reversion  unless  by  such  wrongful  appropriation  its  use  as  a 
common  has  been  rendered  impossible.      Goode  et  al.  v.  City 
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vf  St.  Louis  et  al.,  118  Mo.  257  (20  S.  W.  Rep.  1048).  An 
easement  may  be  abandoned  by  unequivocal  acts  showing  a 
clear  intention  to  abandon,  or  by  mere  nonuser,  if  continued 
for  a  long  time.  The  mere  use  of  the  easement  for  a  purpose 
not  authorized,  the  excessive  use  or  misuse,  or  the  temporary 
abandonment  thereof,  are  not  of  themselves  sufticient  to  consti- 
tute an  abandonment.  Robyv.N.  r.  C.<& H.R.R.  Co.,  142 N. 
Y.  176(86N.E.  Rep.  1058).  In  order  to  establish  the  abandon- 
ment of  an  easement  the  proof  must  be  clear  and  convincing. 
Hcnncssy  v.  Murdoch,  187  N.  Y.  817  (88  N.  E.  Rep.  830). 
Mere  nonuser  for  twenty  years  does  not  extinguish  the  ease- 
ment of  a  private  way,  unless  accompanied  by  acts  which 
show  an  intention  of  abandonment  as  well  as  the  adverse 
possession  of  another.  Lathrop  v.  Eisner,  98  Mich.  599  (53 
N.  W.  Rep.  791) ;  Welsh  v.  Taylor,  184  N.  Y.  450  (81  N.  E. 
Rep.  896;  18  L.  R.  A.  5S5).  In  New  York  the  statute  (2 
Rev.  Stat.,  7th  Ed.,  p.  1249),  provides  that  all  highways  that 
have  ceased  to  be  traveled  or  used  as  highways  for  six  years, 
cease  to  be  highways  for  any  purpose,  and  it  is  held  that  this 
provision  is  applicable  to  a  street  in  a  town  or  village.  Excel- 
sior Brick  Co.  v.  Village  of  Haverstraw,  142  N.  Y.  146  (SO 
N.  E.  Rep.  819).  In  Indiana  it  is  held  that  the  nonuser  of 
a  dedicated  street,  even  though  for  the'  period  of  the  statute 
of  limitations,  will  not  constitute  an  abandonment.  City  of 
La-xrenceburgh  v.  Weslcr,  Ind.  App.  (37  N.  E.  Rep. 

956).  In  Indiana  twenty-one  years' adverse  possession  of  a 
strip  of  land  over  which  has  been  reserved  a  right  of  way, 
extinguishes  the  easement.  McKinney  v.  Lanning,  Ind, 
(S8N.  E.  Rep.  601).  Case  involving  particular  facts 
wherein  the  evidence  is  considered  and  held  sufficient  to  estab- 
lish an  abandonment  of  an  easement.  Stein  v.  Dahm,  96  Ala. 
481  (II  So.  Rep.  597).  The  reservation  of  the  right  to  use  a 
stairway  in  that  part  of  a  double  building  located  upon  a  por- 
tion of  the  lot  conveyed  does  not  create  an  interest  in  the  land 
which  would  survive  the  destruction  of  the  building.  Shirley 
V.  Crabb,         Ind.  (87  N.  E.  Rep.  130).     See  opinion  for 

extensive  review  of  authorities.  Adverse  possession  of  the 
easement  by  the  servient  owner  for  the  prescriptive  period 
extinguishes  it.  Louisville  £  N.  E.  Co.  v.  ^uinn,  94  Ky. 
810     (32S.  W.  Rep.  221). 


EJECTMENT 


KREMER  V.  CHICAGO.  M.  A  ST.  P.  R.  CO. 

(51  Minn.  15.) 

Ejectment  of  a    railroad— Parol    license— Laches. 

Where  a  railroad  company  enters  upon  land  and  constructs  its  road 
under  the  mere  license  of  the  owner  of  the  land,  such  license  is  a 
protection  for  acts  done  under  it ;  but  upon  its  revocation  the  com- 
pany may  be  ejected  from  the  premises,  unless  the  right  to  continue 
to  occupy  the  same  is  acquired  by  purchase  or  condemnation.  The 
landowner's  right  of  action  is  not  impaired  by  mere  inaction,  or 
delay  in  bringing  suit  within  the  statutory  time. 

Condemnation  proceedings— Withdrawal  of  by  rail- 
way company.  In  condemnation  proceedings,  the  owner  is 
entitled  to  have  his  compensation  in  damages  assessed  for  the 
injury  to  the  entire  tract  owned  by  him,  of  which  the  land  appro- 
priated by  the  company  is  a  part,  as  of  the  time  of  the  assessment 
of  damages.  It  is  for  the  jury  to  determine  the  extent  of  the  injury 
as  affecting  different  portions  of  such  tract.  Where  in  an  action 
for  the  recovery  of  land  unlawfully  occupied  by  a  railway  company, 
the  latter,  in  its  answer,  asks  for  the  assessment  of  the  damages 
for  the  appropriation  thereof,  under  the  statute,  it  is  entitled  to 
abandon  or  dismiss  such  application  at  any  time  before  the  final 
snbmission  of  the  case.  But  where  it  fails  to  assert  such  right,  and 
aaks  to  amend  its  answer,  or  for  leave  to  dismiss  or  abandon  such 
application  for  an  assessment  of  damages,  and  the  motion  is  treated 
'and  disposed  of  as  one  addressed  to  the  discretion  of  the  court,  it 
will  be  so  treated  in  this  court,  and  the  decision  of  the  trial  court 
will  not  be  interfered  with,  except  in  case  of  an  abuse  of  discretion. 

{Syllabus  by  the  court. ) 
Vanderburgh,  J. 

Sec.  233.  Statement  of  the  case.  The  plaintiff 
alleges  that  he  is,  and  for  more  than  three  years  has  been,  the 
owner  of  a  tract  of  land  in  Blue  Earth  county,  containing 
upwards  of  1,300  acres,  which  is  traversed  by  the  defendant's 
railway.  The  railroad  was  constructed  upon  and  over  the 
land  before  plaintiff  acquired  title ;  but  it  never  obtained  the 
lawful  right  to  do  so,  by  condemnation  proceedings  or  other- 
wise, and  has  never  paid  any  compensation  for  the  land  occu- 
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pied  by  it,  or  for  the  damages  caused  by  the  construction  and 
operation  of  the  railway  thereon.  He  therefore  seeks  by  this 
action  to  recover  possession,  to  eject  the  defendant  from  the 
premi.'ies,  and  for  damages  caused  by  the  occupation  thereof. 
The  answer  takes  issue  upon  the  allegations  of  plaintiff's 
ownership,  and  aUo  alleges  "  that  the  predecessors  in  interest 
of  the  defendant  entered  upon  and  built  the  railroad  over  and 
across  the  said  lands  with  the  full  knowledge,  consent,  and 
acquiescence  of  the  then  owners  of  the  same,  and  that, 
ever  since  its  purchase,  and  operation  of  the  said  railroad,  it 
has  continued  to  use  and  occupy  the  said  strip  of  land  for  its 
railw;iy  purposes  until  the  commencement  of  this  action, 
without  notice  from  the  plaintiff  or  other  persons  that  its  use 
and  occupation  thereof  was  in  any  manner  unlawful,  and 
without  objection  from  the  pbintifF  or  other  persons ;  that  the 
piece  of  railroad  built  and  constructed  as  aforesaid  is  a  part  of 
its  line  of  railway  from  Wells  to  Mankato,  and  is  necessary  to 
the  proper  enjoyment  of  its  rights  and  franchises,  and  to  the 
discharge  of  its  duty  to  the  public  as  a  carrier  of  freight  and 
passengers."  It  also  alleges  that  it  is  ready  and  willing  to 
make  compensation  for  the  damages  arising  from  the  appro- 
priation of  the  land  in  question,  and  therefore  asks  that  they 
be  ascertained  as  provided  by  the  statute  by  the  jury  in  this 
action,  if  the  plaintiff  on  the  trial  shall  establish  his  right  to 
recover  the  said  strip  of  land. 

Sec.  234.  Possession  under  parol  license — Revoca- 
tion— Ejectment.  The  evidence  sustained  the  allegations  of 
plaintiff's  title  and  ownership,  and  there  was  no  evidence  in- 
the  case  tending  to  show  that  defendant's  occupancy  of  the 
premises  was  lawful,  except  that  the  same  was  by  the  license, 
express  or  implied,  of  the  grantors  of  the  plaintiff.  If  the 
original  entry  or  subsequent  occupancy  of  the  premises,  to  the 
time  of  plaintiff's  purchase,  was  by  the  license  of  the  grantors 
of  the  plaintiff,  such  license  is  a  protection  for  any  acts  done 
under  it ;  and  in  any  event  the  plaintiff  would  have  no  right  of 
action  for  use  and  occupation  or  trespasses  committed  by 
defendant  in  the  construction  or  operation  of  its  road  thereon 
prior  to  his  purchase,  unless  he  had  acquired  such  right  by 
assignment.     It  did  not  pass  by  the  conveyance  of  the  land. 
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But  such  license,  if  any  there  was,  was  subject  to  be  revoked 
at  any  time  by  the  licensor ;  and  thereafter  the  defendant 
would  become  a  trespasser,  and  the  landowner  would  be 
entitled  to  his  remedy  either  in  trespass'  or  ejectment,  as  he 
might  be  advised.  The  sale  and  conveyance  of  the  land  to  the 
plaintiff  was  by  itself  a  revocation  of  any  previous  license,  and 
the  plaintiff  had  a  right  immediately  thereafter  to  bring  hi& 
action  to  recover  the  possession.  Egglcston  v.  -A^.  T,  (&  H, 
R,  Co.,  85  Barb.  162 ;  M/l/er  v.  A.  d:  S.  R,  Co.,  6  Hill  61 ;  2 
Amer.  Lead.  Cas.  (5th  Ed.)  576;  yohnson  v.  Skillman,  29 
Minn.  95  (12  N.  W.  Rep.  149 ;  48  Am.  Rep.  192).  Plaintiff's 
nght  of  action  is  not  impaired  by  his  inaction  or  delay  in  seek- 
ing his  legal  remedy.  Defendant  acquired  no  rights  in  the 
land,  or  to  the  possession,  by  its  entry  and  occupation.  On 
the  contrary,  it  has  been  a  continuous  trespasser,  except  as  to 
acts  done  under  the  license.  The  contention  of  the  defendant 
that  by  its  entry  and  possession,  and  the  construction  of  its 
road,  it  lawfully  appropriated  the  land,  and  that  the  right  to 
compensation  therefor  accrued  to  the  plaintiff's  grantor,  finds 
no  support  in  the  decisions  of  this  court.  The  title  was  never 
divested.  It  passed  to  the  plaintiff,  and  as  to  him  the  defend- 
ant is  simply  a  trespasser ;  and  it  can  only  acquire  the  right  to 
use  the  same  by  grant  or  condemnation  proceedings,  as  pro- 
vided by  law.  Lamm  v.  Chicago,  St,  P.  M,  (&  O,  Ry,  Co,,  45 
Minn.  73,  77  (47  N.  W,  Rep.  455)  ;  Galway  v.  M.  E,  Ry.  Co,, 
128  N.  Y.  132  (28  N.  E.  Rep.  479;  18  L.  R.  A.  788).  The 
plaintiff  was  clearly  entitled  to  recover  the  premises  in  ques- 
tion unless  the  defendant  availed  itself  of  its  privilege  under 
the  statute  of  having  its  damages  assessed  in  the  same  action. 

Sec.  236.  Assessment  of  damages — Several  parcels 
used  as  one  farm.  The  court  having  denied  defendant's  appli- 
cation to  withdraw  the  claim  set  up  in  its  answer  for  an 
assessment  of  damages  as  for  a  condemnation  of  the  land,  the 
case  was  heard  and  disposed  of  upon  the  merits  of  such  appli- 
cation, and  a  verdict  rendered,  assessing  the  damages  accord- 
ingly. The  right  of  way  claimed  by  defendant,  and  occupied 
by  it,  extends  through  seven  forty-acre  tracts  or  government 
subdivisions.  It  claims  that  plaintiff's  damages  should  be  lim- 
ited to  those  tracts  actually  crossed  by  the  railway,  and  those 
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which  at  the  tiifie'of  the  construction  of  the  road  were  part 
and  parcel  of  the  tracts  so  crossed,  so  as  to  form  therewith 
entire  tracts  or  bodies  of  land,  owned  by  one  common  owner. 
The  court,  however,  left  it  to  the  jury  to  determine  from  the 
evidence  whether  the  body  of  land  in  question  claimed  and 
owned  by  the  plaintiff  when  the  action  was  brought  and  at  the 
time  of  the  trial  was  so  situated,  occupied,  and  used,  taken 
together,  as  to  constitute  one  farm.  It  is  a  well-established 
rule  that  the  owner  is  entitled  to  have  his  compensation  or 
damjige*  assessed  for  the  injury  to  the  entire  tract  of  which 
the  land  appropriated  is  a  part,  and  mere  artificial  or  nominal 
lines  of  division  are  not  material  where  the  several  lots  or 
parcels  adjoin,  and  are  held  and  used  fora  common  purpose  so 
that  they  may  properly  be  treated  as  an  entirety  for  the  assesB- 
ment  of  damages.  The  evidence  tended  to  show  that  the 
whole  tract  in  this  case  constituted  one  farm  ;  and  though  very 
large  in  extent,  we  are  not  prepared  to  say  that  the  question 
was  not  properly  left  to  the  jury.  It  was  for  the  jury  to  ascer- 
tain the  extent  and  nature  of  the  injury,  subject  to  the  rules  of 
law  ;  and  if  some  portions  were  not  affected  at  all,  and  some 
less  than  others,  these  were  matters  which  they  would  be 
expected  to  consider  in  making  up  their  estimate.  The  court 
also  properly  instructed  the  jury  that  the  damages  were  to  be 
assessed  as  of  the  time  of  the  trial.  The  condition  of  the 
property  and  state  of  the  title  at  that  time  must  govern  in 
determining  the  amount  of  plaintiff's  compensation.  It  was 
not  material,  therefore,  that  plaintiff's  farm  had  been  enlarged 
by  thu  purchase  of  adjacent  tracts  subsequent  to  the  construc- 
tion of  the  road,  and  prior  to  the  condemnation  proceedings. 
Whether  the  land  in  question  constituted  at  the  time  of  the  trial 
one  tract  or  farm,  and  the  extent  which  the  whole  or  any  por- 
tion thereof  might  have  been  injured,  were  questions  for  the 
jury.  It  is  clear  that  a  body  of  land  may  be  so  large,  though 
owned  by  one  person  and  used  for  a  common  purpose,  that  all 
portions  of  it  would  not  be  injuriously  affected,  and  the  line 
w^ould  have  to  be  drawn  somewhere  within  reasonable  Uoiits  ; 
but  this  would  necessarily  be  determined  upon  the  evidence 
disclosing  the  facts  and  circumstances  in  each  particular  case. 
In  this  case  the  damages  assessed  appear  to  be  very  large,  but 
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the  amount  thereof  is  not  among  the  errors  assigned  on  this 
appeal. 

Sec.  236.  Withdravral  of  answer  vrherein  condem- 
nation  is  sought.  At  the  trial,  before  any  testimony  was 
introduced,  the  record  shows  that  "  the  defendant  moved  the 
court  for  leave  to  withdraw  all  that  portion  of  its  answer  that 
seeks  to  obtain  a  condemnation  of  the  land  alleged  to  be  the 
right  of  way  strip ;  thereby  leaving  the  issue  to  be  tried  as 
originally  made  by  the  complaint,  with  the  denials  of  the 
answer."  This  application,  respondent  claims,  should  be 
interpreted  as  an  application  to  the  court  to  amend  the  answer 
by  striking  out  and  eliminating  therefrom  the  claim  for  an 
assessment  of  damages  under  the  statute.  Upon  the  argument 
in  this  court,  the  defendant's  counsel  insists  that  it  was  entitled 
to  abandon  the  condemnation  proceedings  as  a  matter  of  strict 
legal  right.  And  this  is,  we  think,  the  correct  view  of  the 
law.  It  differs  from  the  case  of  WtU  v.  SL  P,  £  N,  P.  Py. 
Co.,  85  Minn.  404  (29  N.  W.  Rep.  161),  for  the  reason  that 
in  this  case  such  abandonment  leaves  pla  in tifTs  remedy  wholly 
unimpaired  in  the  suit  already  pending,  for  the  recovery  of  his 
property  with  damages, — ^just  the  remedy  he  asks  for,  and  is 
•entitled  to  by  law,  if  he  is  the  owner  and  there  is  to  be  no 
-condemnation.  It  resembles  the  case  of  an  ordinary  counter- 
claim in  an  answer,  which  the  defendant  may  withdraw  before 
or  at  any  time  during  the  trial,  upon  the  proper  notice  or  order 
of  the  court,  filed  or  made  part  of  the  record.  Brawn  v.  But- 
ler, 12  N.  Y.  Supp.  810.  But  the  majority  of  the  court  is  of 
the  opinion  that  the  defendant  did  not,  by  its  application, 
withdraw  or  show  an  intention  to  assert  its  legal  right  to  with- 
draw its  statutory  claim  for  an  assessment,  but  that  it  was  an 
application  in  form  addressed  to  the  discretion  of  the  trial 
judge,  and  he  would  have  a  right  to  so  consider  it  and  dispose 
of  it;  and  so  considered,  there  was  no  abuse  of  discretion  in 
denying  it.  But  I  am  inclined  to  think  that  it  was  error,  be- 
cause the  defendant  had  the  right  to  abandon,  and  the  appli- 
cation should  be  deemed  as  a  motion  to  have  the  claim  for  an 
assessment  expunged  from  the  record,  so  as  to  show  such 
withdrawal ;  and  such  motions,  when  the  legal  rights  of  the 
parties  are  clear,  should  not  be  given  a  strict  or  technical  con- 


Etructton,  or  deemed  discretionary,  merely.  ThU  disposes  of 
all  the  aBsig^ments  of  error  which  'we  deem  necessary  to  con- 
sider.    Order  afiimied. 

Sec.  237.     Parol  license— Revocabl I ity.     The  earlier 

authorities  adheriog  strictlj  to  the  log'ica.l  application  of  the  atatute 
of  fra.uds  held  that  a  parol  license  to  use  the  land  of  another  was 
revocable  at  the  will  of  the  licensor.  1  Wash.  Real  Prop.  (4ed.)  631; 
Tiedeman  Real  Prop.,  4  653;  PriTies  v.  Caie,  10  Conn.  375  <2  Am. 
Lead.  Cases,  540);  Cock  t.  SUarnt,  11  Mass.  633.  The  conclusions  of 
the  various  courts  as  to  the  proper  application  of  this  rule  to  rail- 
road companies  have  been  far  from  uniform.  Manj  leading-  author- 
ities recogoilinir  that  the  ligbt  to  the  use  of  land  for  the  purpose  of 
operating  a  railroad  thereon  being'  in  the  nature  of  an  easement  and 
therefore  an  interest  in  the  land  itself,  which  on  account  of  the 
statute  of  frauds  cannot  be  acquired  by  parol,  have  adhered  strictly 
to  the  rule  that  a  parol  license  to  a  railroad  company  to  enter  upon 
land  and  construct  its  road  is  revocable  at  the  will  of  the  owner,  and 
he  maj  enforce  such  revocation  bj  ejectment,  ^otxl  t.  Michigan 
Air-Line  Ry.  Co.,  90  Mich,  334  (51  N.  W,  Rep.  263);  Minneapolit  W. 
R.  Co.  V.  MinTteapotit  *  SI.  L.  Co.,  Minn,  (59  N,  W.  Rep,  983); 
Minneapolis  3m  Co.  v.  Minntapolvi  A  Bt.  L.  R.  Co.,  51  Minn.  304  (53  K. 
W.  Bep.  639);  Mardock  v.  Prospect  Park  <£  O.  I.  R.  R.  Co.,  73  N.  Y, 
579;  Jruh  v.  B.  &  B.  W.  Ry.  Co.,  44  la.  380;  Betjield.  v.  Railroad  Co., 
29  N.  J.  L.  571;  1  Wood's  Railway  Law,  J  211;  Eorer  on  Railroads, 
pp.  321,  783.  Other  cases  hold  that  where  the  landowner  grants  a. 
parol  license  of  rig'ht  of  way  to  a  railroad  company  upon  the  faitll 
of  which  it  expends  large  sums  of  money  in  the  construction  and 
operation  of  its  road,  so  that  a  revocation  of  the  license  would  work 
irreparable  damage  to  it,  such  license  becomes  irrevocable,  and  the 
Ikensor  cannot  maintain  ejectment.  CampbtUv.  Iniianapoli*  A  V. 
U.  Co.,  no  Ind.  490  (11  N.  E.  Rep.  482);  EvanmiUe  di  T.  H.  R.  Co.  et 
(^((,  v.  ifye,  113  Ind.  223  (15  N.  E.  Rep.  281};  Matieky.  Midland Rff.  Co., 
12H  lod.  81  (27  N.  E.  Rep.  419);  Snyder  v.  Chicago,  B.  F.  dt  C.  Ry.  Co., 
I  VI  Mo.  527  (20  S.  W.  Rep.  885). 

Sec.  238.    Silence  of  landowner— Estoppel— Public 

policy— Cases  criticised.  Not  satisfied  with  creating  thU. 
exception  to  the  Etatute  of  frauds  which  at  best  rests  upon  contested 
grounds,  some  of  our  courts,  in  recent  years,  have  become  so  infat- 
u.ited  with  the  civilizing  influence  of  railroads  and  the  insigniG- 
cance  of  private  rights .  as  compared  with  the  vast  public  good 
resulting  from  railroad  construction  by  pritale  corporations  that 
tlicy  have  gone  to  the  extent  of  holding,  that  a  landowner  wbo 
merely  "  stands  by  "  and  by  his  silence  acquiesces  in  the  construc- 
tion of  a  railroad  upon  his  land,  without  demanding  compensation, 
until  the  track  at  that  point  becomes  a  part  of  the  line  of  railroad 
in    active    operation,  he    cannot   enforce  any    remedy  which  will 


277  KRBMER  V.  CHICAGO,  M.  A  ST.  P.  R.  CO.  §  288 

depriTe  the  company  of  the  use  of  the  land  Midland  By,  Co.  v. 
Smith,  113  Ind.  283  (15  N.  K.  Rep.  256);  Indiana  B.  A  W.  By,  Co,  v. 
AJkUy  113  Ind.  581  (15  N.  E.  Rep.  446);  Bravard  v.  Cincinnati,  H,  d  L 
R.  Co,,  115  Ind.  1  (17  N.  E.  Rep.  183);  Sherlock  v.  LouisvilU,  Ji,  A.  d- 
a  By.  Co.,  115  Ind.  22  (17  N.  E.  Rep.  171);  LouimOe,  N.  A.  db  C.  By, 
Co,  V.  SoUweddle,  116  Ind.  257  (19  N.  E.  Rep.  Ill;  9  Am.  St.  Rep.  852); 
Strickler  v.  Midland  By.  Co.,  125  Ind.  412  (25  N.  E.  Rep.  455);  Pirrter  y. 
Midland  By.  Co,,  125  Ind.  476  (25  N.  E.  Rep.  556);  Midland  By,  Co.  v. 
Smith,  135  Ind.  348  (35  N.  E.  Rep.  284);  Louisville,  IT.  A.  db  C.  By.  Co, 
V.  Beck,  119  Ind.  124  (21  N.  E.  Rep.  471);  KeUy  v.  Green  Bay,  W,  d  St. 
P.  By.  Co.,  SO  Wis.  328  (50  N.  W.  Rep.  187);  Louisville  If.  A.  d  C.  B. 
Go.  y.  Berkey,  136  Ind.  591  (36  N.  E.  Rep.  642);  Biechert  v.  St.  Louie  d 
8.  F.  B.  Co.,  61  Ark.  491  (11 S.  W.  Rep.  696;  5  I^.  R.  A.  183);  Ooodin  v. 
dneinnati  d  W.  C.  Co.  et  al.,  18  O.  St.  169  (98  Am.  Dec.  95);  Bodd  v. 
St.  L.  d  H.  By.  Co.,  108  Mo.  581  (18  S.  W.  Rep.  1117);  Webster  et  aL  v. 
Kansas  City  d  S.  By.  Co.,  116  Mo.  114  (22  S.  W.  Rep,  474).  A  careful 
examination  of  these  cases  will  show  that  in  many  of  them  the 
expressions  used  in  support  of  the  doctrine  stated  are  mere  dicta; 
and  where  any  reasons  are  sought  to  be  g-iven  for  the  rule,  they  will 
be  found  to  be  confused  perversions  of  the  law  of  estoppel  and  the 
doctrine  of  public  policy.  The  rule  cannot  rest  upon  the  doctrine 
of  estoppel  for  "there  is  no  estox>pel  in  pais  where  the  landowner 
makes  no  grants,  executes  no  licenses,  and  makes  no  representa- 
tions; the  fact  that  he  knows  that  his  land  has  been  seized  does  not 
of  itself  estop  him,  for  his  silence  is  neither  fraudulent  nor  culpable; 
he  is  chargeable  with  no  wrong,  and  there  can  be  no  equitable 
estoppel;  there  is  neither  false  statement  nor  fraudulent  conceal- 
ment, nor  is  there  deceit  in  any  form."  Bloomfield  By.  Co.  v.  Grace, 
112  Ind.  128  (13  N.  E.  Rep.  680). 

While  it  is  true  that  the  judges  who  prepared  the  opinions  in 
the  cases  of  Dodd  v.  St.  L.  d  H.  By.  Co.,  108  Mo.  581  (18  S.  W. 
Rep.  1117);   Indiana,  B.  d   W.   By.  Co.  v.  AUen,  113   Ind.    581    (15 
N.  E.  Rep.  446),  (a  case  in  which  the  right  to  maintain  ejectment  was 
sustained,   and    the  question  of    public  policy     and  acquiescence 
by  the  landowner  was   in   no   way   before  the  court),  indulge   in 
an  immense  display  of   literary  pyrotechnics  by  way  of  dilating 
upon  the  vast  public  interests  which  might  suffer   by   the  inter- 
ference with  the  operation  of  a  railroad  if  an  action  of  ejectment 
vere  suffered  to    lie  against  it,  they    utterly  fail    to  state    any 
legal  principle  to  show  by   what  right   a  railroad  company  can 
acquire  an  interest  in  the  lands  of  another  by  simply  getting  pos- 
session of  them  during  his  silence.     Indiana  and  Missouri,  as  well 
as  the  other  states,  by  their  statute  of  frauds  and  conveyances  for- 
bid the  transfer  of  an  interest  in  land  except  by  instrument   of 
writing,  and  also  provide  by  statute  special  proceedings  by  which 
railroads   may    acquire  a  right  of  way  by  condemnation.    These 
statutes  are  silently  overlooked,  as  well  as  the  fact  so  generally 
Iwown  that    it  might  properly  be  deemed  a  part  of  the  judicial 
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knowledge  of  every  court,  tha.t  more  tban  one-half  of  the  railroad 
compaiiieB  are  bopelessl;  insolvent  at  the  time  of  the  constrnction 
of  tlieir  roads.  In  this  connection  the  frequent  reference  in  these 
decisions  to  the  fact  that  the  landowner  still  has  his  right  of  action 
for  damages  might  be  deemed  satirical.  In  the  light  of  these  sug- 
gestions, we  are  led  to  ask  -nhf  should  a  landowner  who  has  merely 
by  liis  silence  acquiesced  in  the  construction  and  operation  of  a  rail- 
road across  his  land  be  denied  his  right  to  an  action  of  ejectment? 
A  railroad  ^company  which  in  utter  disregard  of  the  methods  bj 
which  it  might  lawfully  acquire  a  right  of  way,  appropriates  to  Its 
OIV11  use  the  land  of  another,  is  a  wrong  doer  and  a  trespasser  from 
i)ie  beginning.  Should  equity  and  public  policy  be  invoked  for  the 
aid  of  such  as  these?  Can  the  magnitude  of  the  operations  of  any 
class  of  private  corporations  or  the  bare  fact  that  they  for  hire 
transport  passengers,  freight,  and  even  the  mails,  create  for 
them  a  beneficial  exception  from  the  well  established  rules  of  law? 
Must  the  landowners  of  this  country  be  required  to  establish  mili- 
tary protection  on  their  border  lines  in  order  to  be  certain  of  not 
losing  their  only  effective  remedy  against  insolvent  railroad  com- 
panies? The  gushing  logic  of  these  opinions  would  give  an  aCBrma- 
tive  aaswer  to  all  these  questions. 

Sec.  239,     Silence  by  landowner— The  true  rule. 

After  a  most  studious  research  we  are  wholly  unable  to  find  any 
reason  why  a  railroad  company  should  not  be  subject  to  an  action  of 
ejectment  under  the  same  circumstances  as  any  one  else.  A  num- 
ber of  well  considered  opinions  coincide  with  our  view  in  this,  and 
hold  that  ejectment  or  injunction  will  lie  against  a  railroad  com- 
pany wrongfully  in  possession  of  the  land  of  another  although  it  is 
in  active  operation  performing  the  services  of  a  public  carrier. 
HoUmraj)  v.  LouuTilU  St.  L.  <£  T.  By.  Co.,  92  Ky.  244  (17  S.  W.  Rep. 
572):  LouiatiOe,  St.  L.  &  T.  Ry.  Co.  v.  LUbfried,  92  Ky.  407  {17  S.  W. 
Rep,  870);  JaeJuonviUe,  T.  d  E.  W.  Ry.  Co.  v.  Adamt,  27  Fla  443  (9  So. 
Rep.  2):  Walioji  v.  Chieage,  M.  it  St.  P.  Ry.  Co.,  46  Minn.  321  (48  N. 
W.  Rep.  1129);   Coou^  v.  8aU  Lake  d:  F.  D.  R.  Co.,        Utah  (34 

Pac.  Kcp.  248).  In  the  first  case  cited  the  court  say:  "  It  will  not  do" 
to  say,  however,  that  an  ejectment  wilt  not  lie  against  a  railroad 
company  to  recover  a  part  of  its  road-bed  without  regard  to  how  it 
obtained  the  possession,  merely  because  its  road  is  being  operated 
over  it,  and  the  public  are  interested  in  its  continuance.  This  is 
certainly  not  sufficient  to  bar  the  owner's  right.  The  road  ma; 
have  been  built  without  his  knowledge;  and,  if  the  mere  fact  that  it 
is  being  used  to  transport  the  public,  its  property,  and  the  United 
States  mails  will  bar  his  right  to  recover  his  land,  then  It  will  b« 
taken  from  him  without  due  process  of  law  and  he  be  deprived  of  a 
ri(;lit  which  is  secured  to  him  by  the  fundamental  law.  This  would 
give  the  wrong-doer  immunity  in  a  great  measure  from  judicial 
inquiry.    It  would  at  least  deprive  the  true  owner  of  his  property 
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without  the  benefit  of  a  judicial  xMroceeding^,  and  compensation  l>eing' 
first  made.    Estoppel  from  claiming  the  land  after  the  road  has 
been  built  over  it  is  based  upon  the  Ri'ound  that  the  owner  has  him- 
self so  acted  as  to  induce  what  has  been  done,  and  that  in  g-ood  con- 
science he  cannot  say  to  the  railroad  company,  *  You  haye  wrong- 
Mj  placed  your  road  upon  my  land.'    In  a  government  like  ours 
no  man  or  corporation  is  above  the  law;  and  to  say  that,  however 
wrongfully  a  railroad  company  may  have  located  and  built  its  road 
over  a  person's  land,  merely  because  the  road  is  now  in  operation, 
and  rendering  a  public  service,  the  owner  cannot  sue  for  and  recover 
his  property,  would  lead  to  abuse  and  injustice,  which  even  the  gov- 
ernment itself  has  no  power  to  perpetrate.    The  foundation  of  such 
a  claim  is  that  the  performance  of  its  public  functions  is  so  neces- 
sary to  the  public  good  that  the  individual  right  of  property  must 
give  way  without  judicial  proceeding.    We  cannot  sanction  such  a 
doctrine.     To  our  minds  it  is  monstrous.      Why,  the  owner  may 
recoyer  his  property  by  ejectment  from  the  custodians  even  of  the 
g^OTernment,  although  it  may  then  be  in  use  for  a  public  service. 
This  was  decided  in  the  case  of  U,  8.  v.  Lee,  106  U.  S.  106  (1  Sup.  Ct. 
Rep.  ^0),  involving  what  is  known  as  the    'Arlington  Kstate.' 
There  the  government  had  oome  into  possession  of  the  property 
wtx>n^ttlly.    It  was,  however,  being  used  for  the  public  service.    A 
portion  of  it  was  in  use  as  a  military  post,  and  another  portion  of  it 
as  a  national  cemetery.    It  had  been  appropriated  to  lawful  public 
nses;  and  yet  it  was  held  that  the  owner  was  entitled  to  recover, 
since  he  could  not  be  deprived  of  his  property  without  due  process  of 
law.   Certainly  a  railroad  company  is  not  greater  than  the  state, 
and  has  no  more  power  than  its  creator.    A  contrary  rule  would 
often  lead  to  confiscation  and  the  taking  of  property,  leaving  the 
owner  entirely  remediless.    If  he  sought  compensation,  he  might 
find  the  taker  of  the  xwoperty  insolvent,  or  its  property  so  situated 
that  it  could  not  be  subjected  to  his  claim  "    And  in  the  last  case 
cited  the  court  say:  '*If  a  person  takes  possession  of  property  with- 
out the  owner's  consent,  he  should  return  it,  or  pay  for  it,  or,  if  he 
establishes  and  conducts  a  business  on  his  premises  that  prevents 
his  neighbor  from  enjoying  his,  he  should  pay  damages  or  stop. 
Bttt  it  is  said  that  the  defendant  has  been  operating  its  road  for 
nearly  four  years  without  objection,  and  has  made  large  expendi- 
tures in  the  construction,  equipment  and  operation  thereof,  and  that 
it  wonld  be  unjust  to  stop  it  now.    If  defendant  has  taken  possession 
of  plaintiff's  property  without  her  consent,  and  cannot  pay  for  it, 
justice  demands  that  the  property  should  be  returned.    It  is  also 
claimed  that  it  would  be  unfair  to  the  morgagees  of  the  road  to  stop 
its  operation  now.     Such  creditors  should  have  inquired  as  to  the 
title  of  the  property  before  advancing  money  upon  it,  and  if  the 
property  of  third  parties  without  their  consent,  were  in  the  posses- 
sion and  use  of  the  mortgagor,  their  equities  would  be  superior  to 
such  creditors.    It  is  also  insisted  that  the  public  have  an  interest 
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in  this  road,  and  righ'ts  have  been  acquired,  and  expenditures  of 
money  made,  in  anticipation  of  its  continued  operation.  It  may  be 
said,  if  the  benefits  of  the  use  of  the  road  to  the  public  do  not  equal 
its  cost,  it  had  better  quit.  All  of  us  have  no  better  right  to  appro- 
priate property  without  the  owner's  consent,  and  without  compensa- 
tion, than  one  of  us  has."  Citing^  Oalway  v.  Railroad  Co.,  128  N.  T. 
132  (28  N.  E.  Rep.  479);  Knox  v.  Railway  Co.,  12  N.  Y.  Supp.  848;  TaU- 
man  v.  Railroad  Co,,  121.  N.  Y.  119  (23  N.  E.  Rep.  1134);  Story  v.  J2aiZ- 
road  Co.,  90  N.  Y.  122.  Even  the  supreme  court  of  Missouri,  in  the 
recent  case  of  Childs  v.  Kansas  City,  St,  J,  d  C,  B.  R,  Co.,  117  Mo.  414 
(23  S.  W.  Rep.  373),  without  making-  any  reference  to  the  rhetorical 
opinion  to  which  we  have  referred,  say:  **  But  it  is  equally  well  set- 
tled that  when  a  railroad  company  builds  its  road  upon  land  with- 
out having  9,cquired  a  right  of  way  under  the  eminent  domain  law, 
and  without  the  consent  of  the  owner,  the  latter  may  recover  in 
ejectment  or  trespass.  Mere  inaction  on  his  part,  though  he  is 
informed  of  the  fact  that  the  company  has  entered  or  constructed 
its  road  upon  his  land,  will  not  deprive  him  of  these  remedies. 
Walker  v.  Railroad  Co.,  57  Mo.  275;  Bradley  v.  Railroad  Co.,  91  Mo. 
493  (4  S.  W.  Rep.  427);  Chicago,  3f.  <fc  St.  P.  R,  Co.  v.  Randolph  Town- 
Site  Co.,  103  Mo.  452  (15  S.  W.  Rep.  437).  The  doctrine  that  the  pub- 
lic has  an  interest  to  be  protected  after  the  railroad  has  been  con- 
structed has  been  invoked  in  some  adjudicated  cases  to  protect  the 
company,  but  such  a  doctrine  cannot  justify  a  wrongful  entry  and 
use  of  private  property.  The  constitution  secures  the  right  to  have 
the  compensation  for  the  property  taken  paid  to  the  owner,  or  into 
court  for  his  use,  before  his  property  rights  are  disturbed;  and  this 
right,  guaranteed  by  the  present  constitution  and  former  statutes, 
cannot  be  nullified  by  any  supposed  public  interest.  In  this  state 
the  duty  of  instituting  proceedings  to  condemn  is  devolved  upon 
the  railroad  company,  and  the  company  must  obtain  the  assent  of 
the  property  owner  to  enter  and  construct  its  road,  or  procure  the 
right  so  to  do  by  condemning  the  property;  otherwise  it  will  be  a 
wrongdoer,  and  the  property  owner  has  the  same  remedies  that  he 
would  have  against  any  other  like  wrongdoer.  The  mere  fact  that  he 
saw  the  road  built  upon  his  land,  and  did  not  object,  will  be  no  pro- 
tection to  the  company,  unless  such  want  of  objection,  and  the  other 
circumstances,  justify  the  inference  of  consent  on  his  part."  A 
number  of  Indiana  cases  hold  that  ejectment  will  lie  against  a  rail- 
road, although  in  active  operation,  where  it  has  wrongfully  taken 
possession  of  the  land  of  another.  Indiana^  B,  db  W,  Ry.  Co.  v.  Allen, 
113  Ind.  581  (15  N.  E.  Rep.  446);  Graham  v.  Columbus  &  I,  C.  Ry.  Co., 
^  Ind.  260  (89  Am.  Dec.  498);  Cox  v.  Louisville  etc.  R.  R.  Co.,  48  Ind. 
178. 

Sec.  240.  Miscellaneous  notes.  Where  the  entry  of  a 
^ilroad  company  upon  a  right  of  way  was  originally  lawful  and 
they  have  constructed  and  maintained  a  line  of  commerce  thereon 
for  some  time  with  the  consent  of  the  owner,  he  will  be  estopped  to 
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maintain  ejectment  against  the  road.  Stratum  v.  Omaha  d:  R.  V.  B» 
Co,,2:i  Neb.  477  (55  N.  W.  Rep.  1058).  The  action  will  not  lie  against 
a  railroad  company  taking*  possession  under  a  written  agreement  by 
the  landowner  to  convey  a  right  of  way,  Sands  v.  Wacaser,  149,  111. 
530  (36  N.  E.  Rep.  960);  but  under  a  particular  conveyance,  the  con- 
trary was  held  in  Pennsylvania,  Daubert  v.  Pennsylvania  E.  Co.,  155 
Pa.  St.  178  (26  Atl.  Rep.  108).  In  California,  ejectment  cannot  be 
maintained  by  an  abutting'  owner  against  a  railroad  company  oper- 
ating its  road  on  half  of  the  street,  in  which  he  owns  the  fee,  under 
permission  from  the  city,  he  having  no  present  right  of  possession. 
MmUgomery  v.  Santa  Ana  A  W.  B.  Co.  Cal.,  (37  Pac.  Rep. 
786;  25  L.  R.  A.  654).  A  landowner  may  maintain  ejectment  against 
a  railroad  company  unlawfully  in  possession  of  his  land,  and  he  is 
not  precluded  from  availing*  himself  of  this  remedy  by  appearing  in 
a  previous  condemnation  proceeding*  instituted  by  the  company,  be- 
fore persons  claiming*  to  act  as  commissioners,  introducing  evidence 
before  them,  and  appealing  from  their  award,  when  it  is  shown 
that  such  award  was  made  by  persons  one  of  whom  was  not  legully 
appointed  commissioner  by  the  judge,  so  far  as  the  record  shows. 
Lems  daly.  St.  Paul  M.  d  M.  By.  Co.,        S.  Dak.  (58  N.  W.  Rep. 

580).  In  Bicharda  v.  Buffalo^  N.  T.  db  P.  B.  B.  Co.,  137  Pa.  St.  524 
{19  Ati.  Rep.  931;  21  Am.  St.  Rep.  892);  Jacksonville  Tampa  dk  K.  W. 
fi.  B.  Co.  V.  West,  28  Fla.  631  (10  So.  Rep.  465;  14  L.  R.  A.  633),  it  is 
held  that  a  court  may  suspend  the  enforcement  of  a  judg'ment  of 
ejectment  ag'ainst  a  railroad  until  it  has  had  an  opportunity  to 
legally  condemn  the  land  and  pay  the  damages.  This  plan  would 
give  the  railroad  company  all  protection  from  the  inconvenience 
arising  from  the  enforcing  ejectment  against  it,  which  it  could 
justly  ask. 

EPITOME  OP  CASES. 

Sec  241.  As  to  v^hen  ejectment  may  be  main- 
tained. In  order  to  maintain  the  action  the  possession  of  the 
one  sought  to  be  ejected  must  be  wrongful.  Sands  v.  Kagey, 
150111.  109  (36  N.  E.  Rep.  956).  Where  a  city  seeks  to 
remove  a  nuisance,  but  defendant  claims  title  and  possession, 
and  his  possession  is  admitted  by  plaintiff,  the  proper  remedy 
is  ejectment.      City  of  Covington  v.  Chesapeake  d:  O,  Ry.  Co,, 

Ky.,  (20  S.  W.  Rep.  588).     The  owner  of  the  fee 

in  a  public  street  may  maintain  ejectment  against  one  who  is 
in  the  unlawful  possession,  notwithstanding  the  easement  of 
the  public.  Smeberg  \.  Cunningham,  96  Mich.  878  (56  N. 
W.  Rep.  78;  85  Am.  St.  Rep.  618).  But  in  order  to  do  so 
he  must  show  that  the  defendant  has  taken  exclusive  posses- 
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sion  and  imposed  upon  the  highway  some  burden  inconsistent 
with  the  public  easement.  Westlake  v.  Koch  et  a/.  ,134  N. 
Y.  58  (81  N.  E.  Rep.  821).  An  action  of  ejectment  is  not 
the  proper  remedy  for  a  mere  trespass,  Tibbets  v.  Bakewell 
et  aL^         Cal.  (85  Pac.   Rep.  1007);  nor  to   enforce   a 

right  to  a  mere  easement,  Buckner  v  HutchingSy  88  Wis.  299 
(58  N.  W.  Rep.  505).  In  Pennsylvania  an  equitable  eject- 
ment is  a  substitute  for  a  bill  in  chancery  to  enforce  specific 
performance  of  a  contaact  for  the  sale  of  land ;  and  may  be 
maintained  by  one  to  whom  the  vendor  has  assigned  his  legal 
title  against  one  to  whom  the  vendee  has  assigned  his  equit- 
able title.  Reil  v.  Gannon,  161  Pa.  St.  289  (29  Atl.  Rep. 
55).  In  California  it  is  held  that  the  constructive  possession 
of  the  defendant  in  ejectment  is  sufficient  to  authorize  a  recov- 
ery. Moore  V.  Moore  et  «/.,  Cal.  (84  Pac.  Rep.  90),. 
It  is  held  by  a  divided  court  that  the  holder  of  a  duplicate 
receipt  issued  to  one  making  a  homestead  filing,  is  not  such 
title  or  interest  in  the  land  as  will  entitle  him  to  maintain 
ejectment  therefor.  Balsz  et  aL  v.  Liebenow,  Ariz. 
(86  Pac.  Rep.  209).  Only  the  possessor  of  the  legal  estate 
can  maintain  ejectment,  a  mortgagee  cannot.  Malloy  v. 
Malloy,  85  Neb.  224  (52  N.  W.  Rep.  1097).  Where  a  land- 
lord  notifies  a  tenant  in  possession  under  a  fixed  term  that  the 
lease  will  not  be  renewed,  ejectment  may  be  maintained  after 
the  expiration  of  the  term  without  any  further  notice  or 
demand.  McKissick  v.  Ashby,  98  Cal.  422  (88  Pac.  Rep. 
729). 

As  to  power  of  executor  or  administrator  to  maintain  the 
action,  see  Smathers  v.  Moody  et  aLy  112  N.  C.  791  (17  S.  E. 
Rep.  582).  Under  S.  C.  Code  "  an  action  for  the  recovery  of 
real  property  "  cannot  be  maintained  unless  there  has  been  an 
actual  trespass  by  the  defendant  continuing  down  to  the  begin- 
ning of  the  action.  Anderson  et  al.  v.  Lynch,  87  S.  C.  575 
(16  S.  E.  Rep.  778).  Under  Mass.  Pub.  Stat.,  ch.  196,  §  1, 
an  action  for  the  recovery  of  land  cannot  be  maintained  if 
neither  the  claimant  nor  his  predecessor  in  title  was  seized  or 
possessed  of  the  premises  within  20  years  previous,  and  the 
fact  that  the  defendant  did  not  honestly  believe  that  he  had 
title  to  the  land  is  immaterial.  Warren  v.  Borwdran,  156 
Mass.  280  (81  N.  E.  Rep.  800).     The  plaintiff  attacking  the 
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title  of  a  party  in  possession  cannot  sustain  his  title  by  a  plea 
of  prescription.  Lambert  v.  Craig^  45  La.  1109  (18  So,  Rep. 
701).  A  purchaser  having  paid  part  of  the  purchase-money 
and  being  in  possession  under  a  bond  for  a  deed  may  maintain 
ejectment  against  one  who  has  subsequently  taken  possession 
under  a  void  tax  deed,  although  the  original  vendor  has  made 
no  effort  to  collect  the  money  due  him  and  the  statute  of 
limitations  has  run  against  his  claim.  y<mes  v.  HoUister^  51 
Kan.  810  (82  Pac.  1115). 

Sec.  242.    Title   necessary  to   support   the   action. 

Actual  possession  of  land  is  prima  facie  evidence  of  ownership 
in  fee,  and  such  owner  is  prima  facie  entitled  to  possession. 
Teass  v.  City  of  St.  Albans,  88  W.  Va.  1  (17  S.  E.  Rep. 
400) ;  Oregon  R,  db  Nav.  Co.  v.  Hertzherg,  Ore. 
(37  Pac.  Rep.  1019) .  Mere  color  of  title  without  possession, 
of  some  part  of  the  premises  will  not  support  ejectment 
against  even  a  trespasser.  Gist  v.  Beaumont,  Ala. 
(16  So.  Rep.  20).  To  entitle  him  to  recover,  the  plaintiff 
oiust  have  the  right  of  possession  both  at  the  time  of  the  insti- 
tution of  his  suit  and  at  the  time  of  the  trial.  Arringion  v. 
Arrington,  114  N.  C.  151  (19  S.  E.  Rep.  861).  Where,  in 
ejectment,  no  title  appears  in  either  plaintiff  or  defendant,  the 
plaintiff's  prior  possession  of  three  years  without  claim  of 
ownership  will  not  prevail  over  defendant's  actual  and  exclu- 
sive possession  of  six  years.  White  v.  Keller  et  aL,  114  Mo. 
479  (21  S.  W.  Rep.  860).  Title  and  right  of  possession 
acquired  subsequent  to  the  commencement  of  an  action  in 
ejectment  will  not  authorize  a  recovery.  Thus,  a  plaintiff  in 
ejectment,  having  at  the  commencement  of  his  action  the 
legal  title,  but  being  deprived  of'  the  right  of  possession  by  a 
temporary  injunction,  is  properly  non-suited  despite  the  disso- 
lution of  the  injunction  before  trial.  Cofcr  v.  Schening,  98 
Ala,  888  (18  So.  Rep.  128 ;  89  Am.  St.  Rep.  67).  Ejectment 
cannot  be  maintained  under  a  mere  possessory  right  unless  the 
possession  is  of  such  exclusive  and  hostile  character  as  would 
ripen  into  title  for  the  prescriptive  period,  Akin  v.  Byrd, 
153  Pa.  28  (25  Atl.  Rep.  866)  ;  but  it  may  be  maintained 
upon  title  acquired  by  adverse  possession,  Los  Angeles  J^,  db 
^.  Co.  V.  Hoffet  al,        Cal.  (84  Pac.  Rep.  518) ;   Tay^ 
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lor  V.  Arnold,         Ky.  (17  S.   W.  Rep.  861);  Eddy  v. 

Gage,  147  UK  167  (86  N.  E.  Rep.  847).  Ejectment  may  be 
maintained  upon  an  equitable  title.  Geer  v.  Geer  et  al.,  109 
N.  C.  679  (14  S.  E.  Rep.  297)  ;  Arrington  v.  Arrington,  114 
N.  C.  116  (19  S.  E.  Rep.  278);  Adams  v.  Spivey,         Ga. 

(20  S.  E.  Rep.  422).  But  the  facts  constituting  such 
title  should  be  fully  set  forth.  Leatherwood  v.  JFulbrighty 
109  N.  C.  688  (14  S.  E.  Rep,  299). 

In  Missouri,  ejectment  cannot  be  maintained  upon  an 
equitable  title.  Hunt  v.  Selleck  et  aL,  118  Mo.  588  (24  S.  W. 
Rep.  218)  ;  Crawford  v.  Whitmore,  120  Mo.  144  (25  S.  W. 
Rep.  865).  Trustees  holding  a  legal  title  may  maintain  eject- 
ment. Lewis  et  aL  v.  St,  Paul,  M,  d^ M,  Ry.  Co.,         S.  Dak. 

(58  N.  W.  Rep.  580).  A  devise  to  executors  with  a 
naked  power  to  sell  vests  the  legal  title  in  the  heirs,  and  the 
•executors  cannot  maintain  the  action  alone.  Reynolds  Ex^rs, 
V.  Boyd,  92  Ky.  249  (17  S.  W.  Rep.  572).  Under  Neb. 
Comp.  Stat.,  ch.  28,  §202,  during  his  administration,  an  admin- 
istrator may  maintain  ejectment  against  the  grantees  of  his 
-decedent's  heirs.  Carson  et  aL  v.  Dundas,  89  Neb.  508  (58 
N.  W.  141).  A  vendee  having  the  right  to  possession  under 
a  contract  of  sale  may  maintain  ejectment,  but  if  no  convey- 
ance has  been  made  he  must  make  proof  of  his  vendor's  title, 
the  mere  contract  to  convey  not  being  sufficient.  Anderson  et 
aL  V.  Rasmussen,         Wyo.  (86  Pac.  Rep.  820).     Where 

the  deeds  under  which  plaintiff  claims  do  not  vest  title  in  him, 
he  must,  in  order  to  recover,  show  an  adverse  possession  of  the 
land  claimed  by  a  well-defined  boundary  for  the  prescriptive 
period.     Ratcliffe  v.  Elam  et  aL,         Ky.  (21  S.  W.  Rep. 

852).  Where  the  plaintiff  shows  an  original  entry  from  the 
government  by  another  but  fails  to  show  that  he  has  ever 
acquired  his  title,  he  cannot  recover,  although  as  against  the  de- 
fendant it  appears  that  he  has  held  adverse  possession  for  a  suffi- 
cient length  of  time  to  confer  title.  Kelley  v.  Kurz,  118  Mo. 
414  (24  S.  W.  Rep.  171).  Cal.  Code  Civ.  Proc,  §  818,  con- 
strued — proof  of  possession  within  five  years  required.  Baum 
V.  7?£ja)/,  96Cal.  462  (29  Pac.  Rep.  117;  81  Pac.  Rep.  561). 
Nebraska  Code  Civ.  Proc,  §411,  does  not  authorize  a  recovery 
in  ejectment  on  the  duplicate  receipt  of  the  receiver  of  any 
land-office.     Adams  v.  Couch  et  aL,  1  Okla.  17  (26  Pac.  Rep. 
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1009).     Particular  facts  held  sufficient  proof  of  title  to  support 
a  judgment.     Pollit  v.  Bland,         Ky.  (22  S.  W.  Rep. 

842). 

Sec.  243.  Parties  to  the  action.  The  wife  of  an 
insane  claimant,  she  being  in  possession  of  the  land  and  he 
in  the  asylum,  is  a  proper  party  defendant.  Bensieck  v.  Cooky 
110  Mo.  178(19  S.  W.  Rep.  642;  88  Am.  St.  Rep.  422). 
Under  the  Washington  Code  Proc,  §  529,  which  provides 
that  an  action  for  possession  of  real  property  may  be  brought  . 
against  the  tenant  in  possession,  it  is  held  that  cotenants  or 
others  interested  in  the  title  who  are  not  in  possession,  are 
not  necessary  parties.  Raymond  v.  Morrison^  9  Wash.  St, 
156  (87  Pac.  Rep.  818).  The  wife  is  a  necessary  party  to  an 
action  of  ejectment  to  recover  possession  of  premises  occupied 
by  her  and  her  husband  as  a  homestead.  Kalkes  v.  StormSy 
98  Mich.  480  (58  N.  W.  Rep.  622).  In  case  of  death  of  the 
plaintiff  his  heirs  are  the  proper  persons  to  succeed  him  in  the 
suit.  Williams  v.  SavannaUyF,  db  W.  R.  Co.^  Ga. 
(20  S-  E.  Rep.  487).  New  parties  cannot  be  admitted  after 
the  rendition  of  judgment.  Meadows  et  aL  v.  Goffy  90  Ky. 
540  (14  S.  W.  Rep.  585).  Under  N.  Dak.  Comp.  Laws,  § 
4870,  a  vendor  conveying  land  held  adversely  by  another  is  a 
proper  party  plaintiff  to  join  with  his  vendee  in  an  action  of 
ejectment  commenced  by  the  latter.  Heger  et  aL  v.  De  Groat y 
3  N.  Dak.  854  (56  N.  W.  Rep.  150).  Col.  Civ.  Code,  ch.  28, 
§§  266,  267,  269,  construed — parties.  Ghost  v.  Shuman,  4 
Colo.  App.  88  (84  Pac.  Rep.  788).  N.  C.  Code,  §  188, 
applied — substitution  of  grantee  of  the  plaintiff  in  case  of  con- 
veyance. Talbert  et  aL  v.  Becton  et  aL,  111  N.  C.  548  (16  S. 
E.  Rep.  822) . 

Sec.  244.  Sufficiency  of  the  complaint.  A  com- 
plaint for  the  recovery  of  possession  of  real  estate  which  does 
not  contain  a  sufficient  description  of  the  lands  sought  to  be 
recovered,  is  bad  on  demurrer.  Such  deficiency  cannot  be 
cured  by  reference  to  an  exhibit.  Ligget  et  aL  v.  Lozier^ 
138  Ind.  451  (82  N.  E.  Rep.  712).  It  is  held  that  the  com- 
plaint need  not  aver  that  the  defendant  has  received  rents  and 
profits.  Johnson  v.  Visher^  96  Cal.  810  (81  Pac.  Rep.  106). 
It  is  sufficient  for  the  plaintiff  to  show  that  he  has  the  legal 
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right  of  possession  at  the  time  of  the  commencement  of  his 
suit.     Anderson  ct  al.  v.  Rasmusscny         Wyo.  (86  Pac. 

Rep.  820).  An  allegation  that  the  defendant  *'  has  withheld, 
and  still  withholds,  the  possession "  from  the  plaintiff  is 
equivalent  to  alleging  that  the  defendant  is  in  possession. 
McKissick  V.  Ashby,  98  Cal.  422  (88  Pac.  Rep.  729).  Where 
the  plaintiff  alleges  that  he  is  entitled  to  recover  possession  of 
forty  acres  of  a  certain  survey,  giving  a  description  of  the  sur- 
vey, but  alleging  that  he  could  not  give  the  boundary  of  such 
*  forty  acres,  because  he  did  not  know  it,  and  could  not  ascer- 
tain it,  and  called  on  defendant  to  give  such  description,  he 
having  knowledge  of  the  same,  it  is  held  that  such  petition 
will  support  a  judgment  for  the  recovery  of  such  forty  acres, 
the  defendant  having  failed  to  answer  and  give  the  correct 
boundary.  Chapin  v.  Fulkerson,  95  Ky.  277  (24  S.  W. 
Rep.  1066). 

Sec.  245.  Proof  required  of  plaintiff.  Where  both 
parties  claim  under  a  common  source  of  title  plaintiff  is  not 
required  to  trace  his  title  beyond  such  source.  Drake  v. 
Happ,  92  Mich.  580  (52  N.  W.  Rep.  1028)  ;  Burnett  v.  Min- 
nix  et  al.,         Ky.  (17    S.    W.    Rep.  884)  ;    Carrell  v. 

Mitchell  et  al,  87  W.  Va.  180  (16  S.  E.  Rep.  458)  ;  Carson 
et  al.  V.  Dundas,  89  Neb.  508  (58  N.  W.  Rep.  141).  111.  Rev. 
Stat.,  ch.  45,  §  25,  applied — proof  of  title  when  plaintiff  and 
defendant  claim  through  a  common  source.  Chicago,  R.  I. 
£  P.  R.  Co.  V.  Hardt,  188  111.  120  (27  N.  E.  Rep.  910). 
Where  the  plaintiff  in  ejectment  relies  upon  a  deed  containing 
reservations  and  exceptions,  the  burden  is  upon  him  to  show- 
that  a  particular  portion  of  the  land  claimed  by  the  defendant 
is  not  within  such  reservations  and  exceptions.  Maocwell 
Land' Grant  Co.  v.  Dawson,         N.  M.  (84  Pac.  Rep. 

191) .  The  plaintiff  must  recover  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  that  of  his  adversary. 
Feagin  et  aL  v.  Jones,  94  Ala.  597  (10  So.  Rep.  587)  ; 
Chachere  v.  Bloch,         La.  (16  So.  Rep.  176).     But  this 

rule  does  not  mean  that  he  must  show  a  good  title  against  all 
the  world;  it  is  sufficient  if  he  shows  a  right  to  recover  against 
the  defendant.  Carson  et  al.  v.  Dundas,  89  Neb.  508  (58  N. 
W.  Rep.  141). 
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While  it  is  true  that  the  plaintiff  must  recover  upon  the 
strength  of  his  own  title,  it  does  not  follow  that  it  is  neces- 
sary under  all  circumstances,  for  him  to  show  an  unbroken 
chain  of  paper  title  back  to  the  grant.  He  may  establish 
title  by  producing  a  grant  or  by  proving  such  a  possession  as 
will  give  him  title.  Harrelson  v.  Sarvis  et  a/.,  89  S.  C.  14 
(ITS.  E.  Rep.  868).  The  plaintiff  must  affirmatively  show 
that  the  defendant  unlawfully  and  wrongfully  keeps  him  out 
of  possession,  and  that  he  had  a  right  to  the  possession  of  the 
land  at  the  time  of  the  commencement  of  the  action.  Hurst 
V.  Sawyer y         Okla.  (87  Pac.  Rep.  817).     In  an  action 

of  ejectment,  where  the  defendant  appears  and  joins  issue 
under  which  he  can  make  a  defense,  proof  on  the  part  of  the 
plaintiff  of  'defendant's  possession  is  dispensed  with  by  section 
1056,  R.  S.  Ind.  1881.  Wetgold  v.  Pross,  182  Ind.  87  (81 N.  E. 
Rep,  472).  Proof  that  the  defendant  has  received  rents 
through  his  agent  and  has  returned  the  property  for  taxation 
is  not  sufficient  to  show  an  actual  possession  by  him.  Anderson 
etal.  V.  Lynch,  87  S.  C.  575  (16  S.  E.  Rep.  778).  Under  the 
rules  of  practice  in  California  possession  is  an  issuable  fact 
which  the  plaintiff  must  establish ;  and  the  fact  that  the  defend- 
ant entered  upon  the  premises  and  drove  the  plaintiff  therefrom 
at  a  time  prior  to  the  commencement  of  the  action,  does  not 
raise  the  presumption  that  he  was  in  possession  at  the  time 
the  action  was  brought.  Prazier  v.  Lynch  et  aL,  97  Cal.  870 
(32  Pac.  Rep.  819).  A  defendant  in  possession  may  either 
fold  his  arms,  and  await  the  establishment  of  plaintiff's  title, 
or  he  may  show  a  superior  title  in  some  third  person,  and 
until  the  plaintiff  shows  a  title  superior  to  all  the  world  the 
defendant  is  entitled  to  retain  possession.  When,  therefore, 
it  appears  that  one  of  the  links  in  plaintifTs  title  is  defective 
or  void  for  fraud  or  other  cause,  the  plaintiff  fails  to  establish 
superior  title,  and  the  action  fails  on  that  account.  Watts  v. 
Witt  etal.,  89 S.  C.  856  (17  S.  E.  Rep.  822). 

Under  Va,  Code,  §  2725,  the  plaintiff  must  show  a  good 
and  sufficient  title  in  himself,  as  the  possession  of  the  defend- 
ant gives  him  a  right  against  every  man  who  cannot  establish 
title ;  he  may  defeat  the  action  by  showing  the  real  title  to  be 
in  another,  where  he  is  not  estopped  from  so  doing,  although 
he  does  not  pretend  that  he  holds  the  land  with  his  consent,  or 
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under  the  authority  of  the  real  owner.     McKinney  v.  Daniel y 

Va.  (19  S.  E.  Rep.  880).      Citing,  Jackson  v.  Todd^ 

6  Johns.  257 ;  Klock  v.  Hudson,  8  Johns.  875;  Colsten  v.  Mc^ 

Vay,  1  J.   J.   Marsh,   251 ;    Gilliland  v.   Woodruff,   1   Cow* 

276;  Ricard  v.    Williams,  7  Wheat.   105,   106 ;   Prestfm  v. 

-^<?w«war,  6  Wheat.  582.     Defendant  in  possession,  clt^iming^ 

title,  may  require  of  plaintiff  that  he  show  a  title  as  good  as 

any  legal,  subsisting  title   he  can   oppose  to  him,  Whether 

vested  in  defendant  or  not.     Font  et  aL  v.  McConnell,  46  La. 

(14  So,  Rep.  522). 

Sec.  246.  Defenses.  Where  the  plaintiff  shows  a  good 
title  against  all  the  world  except  the  possible  right  of  the 
state  to  enforce  an  escheat,  defendant  cannot  establish  such 
escheat  for  the  purpose  of  defeating  plaintiff's  title.  Croner 
V.  C&wdrey,  189  N.  Y.  471  (84  N.  E.  Rep.  1061).  That  the 
plaintiff's  grantor  obtained  his  deed  by  fraud  cannot  be  set  up 
as  a  defense.  Paldi  v.  Paldi,  95  Mich.  410  (54  N.  W.  Rep. 
908).  An  answer  alleging  title  in  the  defendant  which  had 
been  divested  by  judicial  sale,  and  that  the  land  was  in  posses- 
sion of  the  purchaser  thereat,  amounts  to  a  disclaimer.  Car- 
son ct  aL  V.  Dundas,  89  Neb.  508  (58  N.  W.  Rep.  141).  In 
Missouri  and  North  Carolina  it  is  held  that  where  the  general 
statute  of  limitations  is  relied  on  as  a  defense  for  the  purpose 
of  showing  title,  it  is  not  necessary  to  plead  it.  Bird  v.  Sel- 
lers, 118  Mo.  580  (21  S.  W.  Rep.  91);  Cheatham  v.  Toung^ 
et  aL,  118  N.  C.  161  (18  S.  E.  Rep.  92).  A  defendant  in 
possession  can  defeat  a  recovery  against  him,  based  on  a  tax 
title,  by  showing  that  the  assessment  upon  which  the  tax  deed 
rests  was  illegal.  Brown  v.  Castelloiv,  88  Fla.  204  (14  So. 
Rep.  822).  One  who  sets  up  as  a  defense  an  adverse  posses- 
sion, for  a  period  that  would  bar  the  plaintiff's  right  of  action^ 
is  not  entitled  to  notice  to  quit.  Wolf  \.  Holton,^^  Mich. 
186  (52N.  W.  Rep.  459). 

Sec.  247.  General  denial.  In  Nebraska  it  is  held 
that  under  the  general  denial  the  defendant  may  prove,  by 
any  legal  evidence,  any  fact  which  will  defeat  the  plaintiff^a 
cause  of  action,  and  may  show  that  a  deed  in  plaintiff's  gen- 
eral title  was  procured  by  fraud  or  undue  means.  Staley  v. 
Housel,  85  Neb.  160  (52  N.  W.  Rep.  888).     In  Oklahoma,  all 
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defenses,  legal  and  equitable,  may  be  proven  in  evidence  under 
the  general   denial.      Hurst   v.   Sawyer y  Okla.  (87 

Pac.  Rep.  817).  The  Washington  Code  of  Procedure,  §  582, 
provides  ^*-  the  defendant  shall  not  be  allowed  to  give  in  evi- 
dence any  estate  in  himself  or  another  in  the  property,  or  any 
license  or  right  to  the  possession  thereof,  unless  the  same  be 
pleaded  in  his  answer,  and  if  so  pleaded,  the  nature  and  dura- 
tion of  such  estate  or  license,  or  right  to  the  possession,  shall 
be  set  forth  with  the  certainty  and  particularity  required  in  a 
complaint."  Under  this  statute  it  is  held  that  a  general 
denial  admits  that  the  defendant  is  a  trespasser  without  title ; 
and  where  the  plaintiff  proves  that  the  premises  have  been 
allotted  to  him  in  partition  he  is  entitled  to  recover,  although 
the  defendant  was  not  a  party  to  such  partition.  Allen  v. 
Higgins,  9  Wash.  St.  446  (87  Pac.  Rep.  671).  In  Kansas, 
under  the  general  denial,  anything  may  be  given  in  evidence 
that  rebuts  the  right  of  the  plaintiff  to  the  possession  of  the 
land.  Smith  v.  Hobhs,  49  Kan.  800  (81  Pac.  Rep.  687).  It 
is  not  error  to  strike  out  a  plea  which  alleges  only  facts  that 
are  admissible  under  the  general  issue.  Buesing  v.  PorheSy 
88  Fla.  495  (15  So.  Rep.  209).  Under  an  answer  denying 
plain tifTs  ownership  and  right  of  possession,  the  defendant 
may  prove  any  facts  which  would  at  law  or  in  equity  show 
that  the  plaintiff  had  no  right  of  entry  or  possession  when  the 
action  was  commenced.     Jacob  v.    Carter y         Cal.  (86 

Pac.  Rep.  881).  In  ejectment,  a  plea  of  not  guilty  may  be 
withdrawn  and  a  demurrer  filed.  Buxhaum  et  al,  v.  McCar- 
ley,        Ala.  (18  So.  Rep.  5). 

Sec.  248.  Equitable  defenses.  Where  a  person  seeks 
to  recover  possession  on  a  legal  title,  such  legal  title  must  be 
paramount  to  the  legal  or  equitable  title  of  the  defendant,  and 
the  defendant  has  a  right  to  set  up  in  his  answer  and  prove 
any  state  of  facts  which  will  constitute  an  equitable  estoppel. 
Duke  V.  Griffithy  9  Utah  469  (85  Pac.  Rep.  512).  An  equit- 
able defense  may  be  interposed  to  the  action.  Johnson  v. 
Drewy  84  Fla.  180  (15  So.  Rep.  780) ;  South  End  Mining 
Co.  V.  Tinneyet  a/.,         Nev.  (85  Pac.  Rep.  89).     But 

it  should  be  specially  pleaded.    Anderson  et  al.  v.  Rasmus  sen  y 

Wyo.  (86  Pac.  Rep.  820)  ;    Talhert  et  al.  v.  Becton 


§  248-250  EJECTMENT.  290 

et  aL,  111  N.  C.  548  (15  S.  E.  Rep.  822) ;  Dorn  v.  Baker,  96 
Cal.  206  (81  Pac.  Rep.  87)  ;  Brady  et  aL  v.  Hushy^  21  Nev. 
458  (88  Pac.  Rep.  801).  In  Illinois  it  is  held  that  estoppel  in 
pais  affecting  permanent  interests  in  land  can  only  be  made 
available  in  courts  of  chancer}-,  and  cannot  be  rendered  effica- 
cious as  a  means  of  defense  in  an  action  of  ejectment  or  for- 
cible entry  and  detainer  or  forcible  detainer,  Baltimore  dk  O, 
d:  C.  R.  Co.  V.  Illinois  Cent.  R.  Co.,  187  111.  9  (27  N.  E. 
Rep.  88).  In  Wisconsin  the  right  of  a  defendant  to  set  up  a 
counter  claim  based  upon  equitable  grounds  and  have  his  title 
quieted  against  the  plaintiff  is  denied.  Brown  v.  Cohn,  88 
Wis.  627  (60  N.  W.  Rep.  826).  In  order  for  the  defendant 
to  have  relief  by  way  of  specific  performance,  his  pleadings 
must  show  such  a  contract  or  agreement  as  would  sustain  a 
bill  in  equity  for  specific  performance.  Stockton  v.  Herron^ 
Ida.  (82  Pac.  Rep.  257). 

Sec.  249.  Equitable  defenses — Bill  of  peace.  In  Mis- 
souri it  is  held  that  one  ordinary  action  of  ejectment  is  no  bar 
to  another,  though  between  the  same  parties,  in  respect  to  the 
same  title  and  the  same  contract  of  land  ;  but  it  is  provided  by 
statute  that  the  answer  of  the  defendant  may  be  either  legal  or 
equitable,  Rev.  Stats.  1889,  §§  2049  and  2050;  and  under  this 
statute  it  is  held  that  equitable  relief  in  the  nature  of  a  bill  of 
peace  restraining  the  plaintiff  from  harrassing  the  defendant 
and  his  privies  could  be  granted  in  an  action  of  ejectment  on  an 
answer  praying  for  such  relief.  Stvope  v.  Welter,  119  Mo.  556 
(25S.  W.  Rep.204). 

Sec. '250.     Equitable  defense— Subrogation.     Where, 

in  an  action  of  ejectment,  it  was  shown  by  the  defendant  that 
in  a  former  suit  between  the  parties,  he  was  adjudged  to  be 
the  owner  of  the  land  and  entitled  to  the  possession,  subject  to 
certain  outstanding  incumbrances  prior  and  superior  to  the 
rights  of  both  parties,  and  pending  an  appeal  from  such  judg- 
ment, the  defendant  discharged  the  incumbrances  and  paid  the 
taxes  which  were  a  valid  lien  upon  the  land  and  that  such 
judgment  was  subsequently  reversed  by  the  supreme  court,  it 
was  held  that  these  facts  constituted  an  equitable  defense  and 
that  the  defendant  was  entitled  to  be  subrogated  to  the  rights  of 
the  holder  of  the  incumbrances  and  to  retain  possession  as  a 
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mortgagee  until  repayment  be  made  to  him   for  his  outlay. 
Gooch  et  al  v.  Botts  et  aL,  110  Mo.  419  (20  S.  W.  Rep.  192). 

Sec.  251.  Equitable  defenses — ^Vendee  in  possession 
under  title  bond.  In  Kentucky  it  is  held  that  a  vendee  in 
possession  under  title  bond  cannot  be  ejected  in  an  action  at 
law,  but  must  be  treated  as  the  holder  of  the  fee  subject  to  the 
vendor's  lien.  Morton  v,  Dickson^  90  Ky.  572  (14S.  W.  Rep. 
^1,  905).  The  court  say  :  ^'  Some,  if  not  all,  of  the  com- 
mon-law writers  say  that  a  vendor  may  regain  possession  from 
the  vendee  in  an  executory  contract  after  the  latter  has 
failed  to  perform  it  on  his  part ;  that  the  vendor  may  elect 
either  to  compel  specific  performance  or  treat  the  contract  as 
rescinded  and  bring  his  ejectment.  Sedg.  &  W.  Tr.  Title 
Land,  §  806.  In  such  cases,  there  must  be  a  demand  of  pos- 
session or  a  notice  to  quit.  A  mortgagee,  invested  as  at  com- 
mon-law with  the  legal  title,  was  entitled  to  enter,  after  condi- 
tion broken ;  and  if  we  were  deciding  this  case  upon  the  old 
common -law  rule,  or  even  as  the  law  existed  in  our  owh  state 
prior  to  the  adoption  of  the  practice  that  permitted  equitable 
defenses  to  actions  at  law,  we  might  consider  the  question 
presented  by  counsel,  but  such  a  practice  belongs  to  the  past, 
and  now,  when  the  equitable  defense  is  presented,  the  chan- 
cellor will  not  rescind  the  contract,  although  executory,  but 
will  require  the  vendor  to  ask  for  a  specific  performance,  un- 
less there  is  fraud  or  some  other  equitable  reason  for  rescission . 
When  in  equity  and  in  the  possession,  the  holder  of  a  bond  for 
title  is  treated  as  if  he  held  the  fee  subject  to  the  lien  of  the 
vendor,  and  this  necessarily  defeats  the  action  of  ejectment. 
Should  the  vendee  repudiate  his  executory  agreement,  or  if 
facts  are  made  to  appear  showing  the  contract  to  be  void,  the 
action  might  be  maintained ;  but  the  failure  to  pay  works  no 
forfeiture  of  the  right  of  the  equitable  owner  of  the  land,  nor 
invests  the  vendor  with  the  right  to  pursue  him  as  he  would  a 
trespasser,  nor  a  tenant  Whose  term  has  expired.  Where  the 
vendor  vests  in  his  vendee  an  equitable  title  to  land,  and 
places  him  in  possession,  although  default  in  payment  is  made, 
he  has  no  remedy  at  law  to  recover  possession  by  reason  of  the 
default." 
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Sec.  262.  Outstanding  title — Common  source  of 
title.  In  an  action  to  try  title  when  the  plaintiff  has  estab- 
lished that  he  and  the  defendant  claim  from  a  common  source^ 
and  that  he  has  a  superior  title  from  that  source,  he  shows  a 
frima  facie  right  to  recover,  and  this  prima  facie  title  is  not 
overthrown  by  mere  proof  that  anterior  to  the  time  at  which 
the  grantor  undertook  to  convey  some  one  held  a  title.  Rice 
V.  St.  Louis  A.  rf  T.  R.  Co.,        Tex.  (26  S.  W.  Rep. 

1047) .     The  court  say  :  "  There  are  eminent  authorities  which 
hold  that  in  order  to  defeat  a  recovery  where  the  plaintifiF  has. 
proved  that  both  parties  claim  from  a  common  source,  and 
that  his  is  the  superior  title  under  that  source,  the  defendant 
must  not  only  show  that  there  is  an  outstanding  title,  but  that 
he  must  connect  himself  with  that  title.     Cooke  v.  Avery^  147 
U.  S.  875  (18  Sup.  Ct.  Rep.  840);  Cox  v.  Hart,  145  U.  S.  87ft 
(12  Sup.  Ct.  Rep.  962);   Christenhury  v.  King,  85  N.  C.  229  ; 
Caldwell  V.  Neely,  81  N.  C.  114.     But  it  seems  to  us  that  so 
great;  a  restriction  of  the  defendant's  rights  is  not  in  accord- 
ance with  sound  principles.     Since  the  plaintifiF  must  prove 
his  title  in  order  to  recover,  it  would  seem  that,  where  he  ha& 
shown  title  under  the  common  source,  proof  by  defendant,, 
however  made,  that  the  common  grantor  had  no  title,  oug^ht 
to  be  a  defense."     The  defendant  may  show  that  he  is  in  pos- 
session as  the  tenant  of  the  holder  of  the  record  title  who 
recognizes  his  tenancy.     Mulherin  v.  Simpson,         Mo. 
(28  S.  W.  Rep.  86).     The  defendant  cannot  set  up  a  para- 
mount title  in  a  third  person  where  he  and  the  plaintifiF  claim 
title  from  a  common  source.     Mat  kin  v.  Marx,  96  Ala.  601 
(11  So.  Rep.  638).     Where  defendant  in  possession  does  not 
claim  to  hold  under  a  title,  legal,  subsisting  and  better  than 
plaintifiF's,  but  avers  that  it  is  vested  in  third  parties,  his  con- 
tention is  repelled  by  a   judgment   rendered   contradictorily 
between  the  parties  themselves  which  decreed  the  plaintiff  to 
legally  own  the  land.     Rant  et  al,  v.  McConnell,  46  La. 
(14  So.  Rep.  522).     Where  the  defendant  is   permitted   to 
show  an  outstanding  title  he  may  do  so  under   the  general 
issue.     Matkin  v.  Marx,  96  Ala.  501  (11  So.  Rep.  688). 

Sec.  253.     Inconsistent  defenses.     In  Alabama  it  is 
held  that  a  plea  of  not  guilty  cannot  be  joined  with  that  of 
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disclaimer  on  the  ground  that  they  are  inconsistent  with  each 
other.  Torr€y\.  Forbes,  94  Ala.  185  (10  So.  Rep.  820). 
Under  the  Nebraska  code,  it  is  held  that  the  defenses  which 
may  be  united  must  be  consistent  to  the  extent  that  the  evi- 
dence to  support  one  does  not  disprove  the  other.  Blodgett  v. 
3/cJ/i^r/ry,  89  Neb.  210  (57  N.  W.  Rep.  985).  It  is  said 
that  pleas  of  disclaimer  and  of  not  guilty  cannot  properly  be 
pleaded  together  as  a  defense  to  the  recovery  of  the  same  land 
in  an  action  of  ejectment.  Buxbaum  ei  aL  v.  McCarleyy  99 
Ala.  587  (18  So.  Rep.  5). 

Sec.  254.  Recovery  of  damages.  The  plaintiff  is  not 
entitled  to  recover  attorney  fees  as  part  of  his  damages.  Pike 
et  aL  V.  Bafy  et  aL,  54  N.  J.  L.  4  (28  Atl.  Rep.  7)  ;  and  a 
statute  (N.  Dak.  Comp.  Laws,  §  4601),  which  allows  recov- 
ery of  ''the  cost,  if  any,  of  recovering  possession,"  applies  to 
legal  and  proper  costs  taxed,  and  does  not  include  attorney 
fees  or  other  expenses  incurred  by  the  plaintiff  in  the  prosecu- 
tion of  the  suit,  Heger  et  aL  v.  De  Groat ,  8  N.  Dak. 
854  (56  N.  W  Rep.  150) ;  in  an  action  for  ejectment 
and  mesne  profits  against  a  tenant  who  has  held  over 
after  the  expiration  of  his  term  under  a  claim  of  ownership, 
the  plaintiff  is  entitled  to  recover,  not  merely  the  rent  due 
under  the  contract,  but  what  the  premises  are  shown  to 
be  reasonably  worth,  Thomas  et  aL  v.  TTiomas,  69  Miss. 
564  (18  So.  Rep.  666).  In  an  ejectment  proceeding  where 
the  cause  is  submitted  to  a  jury  who  render  a  verdict  for  the 
plaintiff  and  assesses  his  damages  at  a  given  sum,  the  court 
has  no  power  to  make  a  finding  of  fact  as  to  damages  and 
render  a  judgment  thereon  for  a  sum  different  from  that  found 
by  the  jury.  Mills  et  aL  v.  Fletcher  et  aL,  100  Cal.  142  (34 
Pac.  Rep.  687). 

Sec.  255.  Judgment  in  ejectment.  A  judgment  in 
ejectment  should  describe  the  land  adjudged  with  sufficient 
certainty  to  enable  the  executive  officer  to  correctly  and  intel- 
ligently execute  the  writ  of  possession.  Franklin  v.  Haynes, 
119  Mo.  566  (25  S.  W.  Rep.  228).  A  judgment  should  be 
complete  and  certain  in  itself  and  must  appear  to  be  the  act, 
that  is  to  say,  the  adjudication  of  the  court  and  not  a  memor- 
andum or  certified  result.     Bell  et  aL  v.  Otis,         Ala, 
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(18  So.  Rep.  48).  A  writ  of  scire  facias  to  revive  a  judg- 
ment in  ejectment,  averring  that  the  judgement  contained  the 
finding  that  plaintiff  had  the  fee  simple  title  to  the  land,  need 
not  negative  the  expiration  of  that  title  before  issuance  of  the 
writ.  Wilson  v.  Trustees  of  Schools,  144  111.  29  (88  N.  E. 
Rep.  194) .  There  is  a  settled  rule  at  common  law  holding  that 
a  judgment  in  ejectment  does  not  confer  title  upon  the  party 
in  whose  favor  it  is  given,' and  is  not  evidence  in  a  subsequent 
action  between  the  same  parties.  Citing',  Camp  v.  Forest,  18 
Ala.  114.  In  a  statutory  action  in  the  nature  of  ejectment^ 
the  plaintiff  must  recover  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  defendant's  title.  Harwes  v. 
Rueker,  94  Ala.  166  (10  So.  Rep.  85). 

Sec.  256.  "Writ  of  entry.  In  Massachusetts  it  is  held 
that  in  proceedings  in  the  nature  of  a  writ  of  entry  the  de- 
mandant declaring  on  his  own  seisin  alleges  a  disseisin,  and  is 
required  to  prove  only  that  he  is  entitled  to  such  an  estate  as  he 
claims,  and  that  he  has  a  right  of  entry.  The  suit  is  prosecuted 
and  conducted  as  if  the  demandant  had  made  an  actual  entry 
and  had  been  immediately  ousted,  and,  if  he  proves  his  estate 
and  right  of  entry,  he  recovers,  unless  the  tenant  proves  a  better 
title  in  himself.  Twomey  v.  Linnehan,  161  Mass.  91  (86  N. 
E.  Rep.  590). 

Sec.  257.  Ejectment  by  co-tenants.  Tenants  in  com- 
mon may  join  in  an  action  against  a  stranger  but  they  are  not 
required  to  do  so.  Harrelson  v.  Sarvis  et  aL,  89  S.C.  14  (17  S. 
E.  Rep.  868) .  In  North  Carolina  it  is  held  that  where  a  co-ten  - 
ant  proves  his  title  to  an  undivided  interest,  he  can  have  judg- 
ment for  the  whole,  if  he  has  shown  *'  on  the  trial  that  the 
same  evidence  of  title  or  possession  that  established  his  own 

right  demonstrated  the  fatt  that  others  than  the  defendant  held 

• 

as  co-tenants  the  other  undivided  interest,  and  that  the  action 
inured  to  their  benefit,"  citing,  Allen  v.  Salinger,  108  N.  C.  18 
(8  S.  E.  Rep.  918)  ;  but  where  the  co-tenant  as  plaintiff  proves 
title  to  one  undivided  interest  and  the  defendant  also  proves 
title  to  another  undivided  interest,  the  plaintiff  can  recover 
only  the  portion  to  which  he  proves  title.  Foster  et  al,  v. 
Hackett,  112  N,  C.  546  (17  S.  E.  Rep  426)  ;  Moody  et  al.  v. 
Johnson,  112 N.  C.  804  (17  S.  E.  Rep.  579). 
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Sec.  258.  Miscellaneous  notes.  The  location  of  a 
lost  corner  may  be  established  by  evidence  in  an  action  of 
ejectment  without  resort  to  a  proceeding  in  equity  to  establish 
the  corner.  Kitiell  v.  Jensen,  87  Neb.  685  (56  N.  W.  Rep. 
487).  Where  defendant  in  possession  denies  possession  and 
plaintiff  proves  his  title  to  the  entire  tract  sued  for,  and 
defendant's  possession  of  only  part  of  the  tract,  it  is  reversi- 
ble error,  to  give  plaintiff  judgment  for  the  entire  tract.  Ogil- 
vie  V.  Copeland,  145  111.  98  (88  N.  E.  Rep.  1085).  In  Mis- 
souri  it  is  held  that  the  pendency  of  another  action  in  eject- 
ment is  no  ground  for  a  plea  in  abatement.     Callahan  v.  Davis, 

Mo.  (28  S.  W.  Rep.  162).     In  ejectment  complaint 

for  "  forty-one  (41)  acres  of  land  off  of  the  N.  W.  \  of  S. 
W.  ^of  Sec.  2,  etc."  and  proof  for  "  forty-one  (41)  acres  off  of 
the  north  and  west  side  of  the  north  half  of  S.  W.  \  of  Sec.  2, 
etc.,"  were  so  variant  that  it  was  error  to  direct  a  verdict  for 
the  plaintiff  if  the  jury  believed  the  evidence.  Morris  v. 
Giddens,         Ala.  (14  So.  Rep.  406).     In  an  action  to 

recover  possession  of  real  estate,  plaintiff*  claiming  that 
defendant  is  holding  over  and  defendant  denying  the  lease  on 
which  plaintiff  relies,  evidence  of  an  executory  contract  of  pur- 
chase by  defendant  from  plaintiff^s  grantor  and  of  defendant's 
possession  thereunder  prior  to  plaintiH^'s  purchase,  is  irrele- 
vant. Hawkins  v.  James,  69  Miss.  274  (18  So.  Rep.  818). 
Where  the  plaintiff  shows  title  and  the  defendant  establishes 
title  by  adverse  possession,  the  plaintiff  may  be  permitted  to 
establish  an  estoppel  against  the  defendant  for  the  purpose  of 
defeating  the  defense  of  adverse  possession.  Suddarth  v. 
Robertson,  118  Mo.  286  (24  S.  W.  Rep.  151).  Where  the 
right  of  the  defendant  has  accrued  subject  to  the  commence- 
ment of  the  suit  it  must  be  set  up  by  a  "plea  oi puis  darrein 
continuance."  Jennings  v.  Dockman  et  aL^  99  Mich.  258 
(58  N.  W.  Rep.  66).  The  direction  of  a  verdict  for  the 
plaintiffs  will  be  treated  as  a  nonsuit  of  the  defendants 
as  to  the  equitable  defense  set  up  by  them.  Mayer  et  al  v. 
Carothers  et  al.,  14  Mont.  274  (86  Pac.  Rep.  182).  Where 
the  owner  of  an  undivided  one-fourth  interest  in  a  tract  of  land, 
acting  solely  for  himself,  sues  to  recover  the  whole  tract  from 
a  person  in  possession  under  an  adverse  title,  and  where  it 
appears  that  the  plaintiff*  and  the  holder  of  the  other  three- 
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fourths  have  no  community  of  interest,  and  do  not  recognize  each 
others'  titles,  held,  that  the  plaintiff  can  only  recover  posses- 
sion of  his  own  share  in  an  action  of  ejectment.  King\.  Hyatt ^ 
51  Kan.  504  (82  Pac.  Rep.  1105;  87  Am.  St.  Rep.  804). 
Practice  in  Louisiana — petitiory  or  possessory  action.  Ford^s 
Heirs  v.  Mills  et  al.,  La.  (14  So.  Rep.  845)  ;  Hermit- 
age  Planting  <&  Manu^g  Co.  v.  Higgason^         La.  (14 

So.  Rep.  919);  Kernan  v.  Baham  et  al.,  45  La.  799  (18  So. 
Rep.  155). 

Sec.  259.  Miscellaneous  notes — Construction  of 
statutes.  Under  Rev.  St.  Fla.,  §  1515,  it  is  unnecessary  that 
the  verdict  in  ejectment  find  expressly  that  *'  the  defendant  is 
guilty."  Russell  v.  Marks,  m  Fla.  456  (14  So.  Rep.  40). 
Fla.  Laws  1881,  ch.  8244,  §  8  applied— plea  of  **  not  guilty.'* 
Buesingy.  Forbes ,  38  Fla.  495  (15  So.  Rep.  209).  111.  Rev. 
Stat.  ch.  45,  §  10,  ch.  77,  §  6,  applied — right  of  possession — 
statute  of  limitations.  Wilson  v.  Trustees  of  Schools,  188 
111.  285  (27  N.  E.  Rep.  1108),  111.  Rev.  Stat.  ch.  45,  §§6, 
22,  applied.  South  Park  Commissioners  v.  Gavin,  189  111. 
280(28  N.  E.  Rep.  826).  Ky.  Civ.  Code,  §  125,  subd.  2 
applied — answer  of  defendant — ^burden  of  proof.  Howard  et 
al.  V.  Lock,         Ky.  (22  S.  W.  Rep.  882);     Owensboro, 

P.  P.   <&   G.  P.  P.   Co.  V.  Barker,         Ky.  (22  S.  W. 

Rep.  444);    Bailey  v.  McConnell,         Ky.  (14  S.  W. 

Rep.  887).  La.  Code  Proc.  art.  49  applied.  .  Taylor  v.  Telle, 
45  La.  An.  124  (12  So.  Rep.  118).  How.  Mich.  Stat.  ch. 
286,  §  25,  applied.  McMillan  v.  Felcher,  100  Mich.  841  (58 
N.  W.  Rep.  1114).  It  is  no  defense  to  a  possessory  action, 
under  g  588,  Miss.  Code  1880,  that  the  land  sold  for  taxes 
belonged  to  a  decedent's  estate  in  which  minor  heirs  were 
interested.  Foote  v.  Dismukes  et  al.,  71  Miss.  110  (18  So. 
Rep.  879).  Mo.  Rev.  Stat.  §§  2252,  2255  construed— judg- 
ment for  rents  and  profits.  Stump  et  al.  v.  Hornback  et  al.^ 
109  Mo.  272  (18  S.  W.  Rep.  87).  New  Mex.  Comp.  Laws 
1884,  §  2270  construed — notice  of  claim  for  improvements. 
Maxwell  Land- Grant  Co.  y.  Santistevan.         N.  M.  (82 

Pac.  Rep.  44).  N.  Y.  Code  Civ.  Proc.  §§  2238,  2286  applied. 
Compton  V.  ''TJie  Chelsea,''  189  N.  Y.  538  (84  N.  E.  Rep. 
1090). N.  C.  Code  §  287  applied — liability  of  a  surety  on  defend- 
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ant's  bond.  Jordan  et  ux.  v.  Spiers  etal.,  118  N.  C.  844  (18 
S.  E.  Rep.  827).  N.  C.  Code,  §§  474,  475  applied— recovery  of 
rents  and  damages.  Jones  y.  Coffey^  109  N.  C.  616  (14  S. 
£.  Rep.  84).  In  North  Dakota,  under  §  6454  of  the  Compiled 
Laws,  it  is  held,  that  in  an  action  of  ejectment  and  to  recover 
damages  for  withholding  the  property,  where  it  appears  that 
the  plaintiff  has  conveyed  the  land  pending  the  litigation,  he 
is  still  entitled  to  judgment  for  whatever  damages  the  evidence 
may  establish.  Dustan  v.  Northern  Pac.  R,  Co.»  2  N.  Dak. 
46  (49  N.  W.  Rep,  426).  Va.  Code  1887,  §§  2746,  2747 
applied— -amendment  of  verdict — power  of  court.  Shiflet  v. 
Dtywell,        Va.  (19  S.  E.  Rep.  848).     Va.  Act  March 

9th,  1880,  is  repealed  by  Va.  Code,  1887,  §  4202.  Carter's 
Heirs  y,  Edwards  et  al.,  88  Va.  205  (IBS.  E.  Rep.  852). 
Va.  Code,  §  2780  applied — sufficiency  as  to  the  allegation  of 
the  nature  of  plaintiff's  title.  Roach  et  al.  v.  Blakey  et  aL^ 
89  Va,  767  (17  S.  E.  Rep,  228). 


EMINENT  DOMAIN. 


EPITOME  OP  CASES. 

Sec.  260.  Right  of  eminent  domain — General  prin- 
ciples. When  the  public  exigencies  demand  the  exercise  of 
the  power  of  taking  private  property  for  the  public  use  is 
solely  a  question  for  the  legislature,*  upon  whose  determination 
the  courts  cannot  sit  in  judgment.  But  what  is  such  a  public 
use  as  will  justify  the  exercise  of  the  power  of  eminent  domain 
is  a  question  for  the  courts  to  decide.  But  if  the  public  use 
be  declared  by  the  legislature  the  courts  will  hold  the  use 
public,  unless  it  manifestly  appears  from  the  provisions  of  the 
act  that  they  can  have  no  tendency  to  advance  .and  promote 
such  public  use.  Bankhead  v.  Brown ^  25  Iowa,  540;  Coster 
V.  Water  Co.,  18  N.  J.  Eq.  54,  followed;  Welion  v.  Dick- 
son et  at.,  88  Neb.  767  (57  N.  W.  Rep.  559;  22  L.  R.  A. 
496).     The  time,  manner  and  occasion  of  the  exercise  of  the 
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right  of  eminent  domain  are  wholly  in  the  control  and  discre- 
tion of  the  legislatures  of  the  several  states  of  the  Union  ^ 
except  as  it  is  restrained  by  the  constitutions  of  such  several 
states.  Consumer's  Gas  Trust  Co.  v.  Harless  et  al,^  181  Ind. 
446  (29  N.  E.  Rep.  1062 ;  15  L.  R.  A.  505).  Citing,  Secomb 
V.  Milwaukee  etc  R.  W.  C^.,  49  How.  Pr.  75 ;  Swan  v.  Will^ 
iams,  2  Mich.  427 ;  Weir  v.  5/.  Paul  etc,  R,  R.  Co,,  18  Minn. 
155 ;  Roanoke  City  v.  Berkowitz,  80  Va.  616.  The  use  of 
land  for  a  public  street  in  an  incorporated  town  or  city  is  a 
public  use  beyond  controversy ;  and  when  a  statute  imposes 
upon  municipal  authorities  the  necessity  for  opening  such 
streets  and  makes  their  official  declaration  or  order  opening 
the  same  conclusive  evidence  of  the  necessity  therefor,  courts 
will  not  adjudicate  the  question  of  such  necessity  or  that  the 
use  was  not  public.  City  of  Santa  Ana  v.  Harlin,  99  Cal. 
588  (84  Pac.  Rep.  224).  As  to  whether  a  given  use  is  a  pub* 
lie  use  within  the  meaning  of  a  statute,  is  a  judicial  question. 
Lindsay  Irrigation  Co,  v.  Mehrtens  et  al.,  97  Cal.  676  (82 
Pac.  Rep.  802).  The  legislature  may  authorize  foreign  cor- 
porations doing  business  in  its  state  to  condemn  land.  N.  Y. 
Laws  1850,  ch.  140;  2  Laws  1892,  ch.  565,  applied.  New 
Tork,  N.  H,  d  H.  R,  R.  Co.  v.  Welsh,  148  N.  Y.  411  (88 
N.  E.  Rep.  878).  A  city  council  has  no  power  to  condemn 
land  for  a  street  for  the  express  purpose  of  giving  a  railway 
company  the  use  of  the  street,  in  such  a  manner  as  to  exclude 
all  other  travel  therefrom.  A  street  cannot,  by  condemnation 
proceedings,  be  so  laid  out  across  a  navigable  water-way  as  to 
destroy  the  water-way.  Ligare  v.  City  of  Chicago,  189  111. 
46  (28  N.  E.  Rep.  984 ;  82  Am.  St.  Re^li.  174). 

The  commencement  and  pendency  of  proceedings  accord- 
ing to  the  statute  (Minn.  Gen.  Stat.  1878,  tit.  1,  ch.  84),  for 
the  appropriation  of  private  property  to  public  use  does  not 
deprive  the  owner  of  the  right  of  alienation,  and  for  that 
reason  render  the  statute  unconstitutional.  Duluth  Transfer 
R.  Co.  V.  Northern  Pac.  R.  Co.,  51  Minn.  218  (58  N.  W. 
Rep.  866).  A  statute  (N.  Y.  Laws  1882,  ch.  410,  §  677),. 
which  declares  that  no  compensation  shall  be  allowed  to  the 
owner  of  land  taken  for  a  street  for  any  building  erected  or 
placed  thereon  after  the  filing  of  a  map  of  the  street, 
imposes  a  restriction  upon  the  use  of  the  land  which  amounts 
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to  an  incumbrance,  and  is  unconBtitutional.     Porster  v.  Scott ^ 
186  N.  Y.  577  (82  N.  E.  Rep.  976 ;  18  L.  R,  A.  648). 

Sec.  261.  Purposes  for  which  land  may  be  con- 
demned. Condemnation  can  only  be  had  for  the  purposes 
prescribed  by  statute.  Neal  v.  Mortland^  85  Me.  62  (26  Atl. 
Rep.  994).  Land  cannot  be  taken  under  the  power  of  emi- 
nent domain  for  a  private  way,  Shake  v.  Frazer^  94  Ky. 
148  (21  S.  W.  Rep.  588)  ;  but  in  California  a  statute  (Cal. 
Pol.  Code  §  2602),  authorizing  the  condemnation  of  land  for 
a  private  road  was  held  constitutional,  Los  Angeles  Co.  v. 
Reeyes  et  a/.,         Cal.  (82  Pac.  Rep.  288).     A   statute 

(Neb.  Comp.  Stat.  1894,  ch.  78,  §§  47-52)  providing  that  a 
landowner  whose  lands  are  *^  surrounded  or  enclosed,"  or  ^^shut 
out  and  cut  off  from  a  public  highway  by  the  lands  of  another  " 
may  have  a  way  out  condemned,  is  held  unconstitutional. 
Welton  V.  Dickson  et  aL,  88  Neb.  767  (57  N.  W.  Rep.  559; 
22  L.  R.  A.  496).     A  city  has  no  power  to  vacate  an  alley  or 
street  for  the  promotion  of  private  interests ;  and  upon  a  vaca- 
tion for  the  public  reasonable  compensation  must  be  made  to 
lot  owners  injured  thereby.      Van  Wit  son  v.  Guiman^         Md. 
(29  Atl.  Rep.  608).     The  right  of  eminent  domain  is 
limited  only  by  the  Constitution  and  the  only  limitation  in 
Indiana,  is  that  no  man's  property  shall  be  taken  by  law  with- 
out just  compensation,  nor,  except  in  case  of  the  State  without 
such  compensation  first  assessed  and  tendered.      Tlie  Consum- 
er's Gas  Trust  Co,  v.  Harless  et  aL,  181  Ind.  446  (29  N.  E. 
Rep.  1062;  15  L.  R.  A.  505).     Land  may  be  condemned  for 
a  court-house.      yockheck  v.  Board  of  Com^rs^  58  Kan.  780 
(87  Pac.  Rep.  621).     The  state  may,  in  time  of  peace,  con- 
demn land  in  fee  simple,  for  its  use  as  a  military  encampment 
for  the  military  forces  of  the  state.     Morris  v.  Comptroller^ 
54  N.  J.  L.  268  (28  Atl.  Rep.  664).     A  city  empowered  to 
condemn  land  "  for  any  lawful  public  use  or  purpose "  may 
condemn  land  for  the  purpose  of  securing  a  supply  of  water 
for  municipal  uses.     State  v.  Mayor  <&c,  of  City  of  Newark ^ 
54  N.  J.  Li  62  (28  Atl.  Rep.  129). 

Land  may  be  acquired  for  the  construction  of  piers 
and  wharves,  Matter  of  Mayor ^  etc.^  of  N.  7".,  185  N.  Y. 
253(81  N.  E.  Rep.  1048;  81  Am.  St.  Rep.  825);  or  for  a 
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public  cemetery,  where  the  public  in  general  have  a  right  to 
obtain  interment.  Elliott's  Supp,  Ind.  Stat.,  g§  864-866, 
applied.  Farneman  et  aL  v.  Mount  Pleasant  Cemetery  Ass^n.y 
185  Ind.  844  (86  N.  £.  Rep.  271).  A  statute  authorizing 
mining  and  manufacturing  companies  to  construct  railroads 
for  certain  purposes  and  giving  them  power  to  condemn  land  for 
that  purpose  is  not  unconstitutional.  S.  C.  Act.  Dec.  28, 1886, 
applied.  Ex  parte  Bacot,  86  S.  C.  125  (15  S.  E.  Rep.  204). 
Under  Colo.  Const.,  art.  2,  §  14;  art.  16,  §  7,  a  right  of  way 
may  be  condemned  over  private  lands  for  a  ditch  to  carry 
water  to  operate  an  electric  light  plant.  Lamhorn  v.  Bell^  18 
Colo.  846  (82  Pac.  Rep.  989).  A  railroad  cannot  exercise 
the  right  of  eminent  domain  to  establish  a  private  shipping 
station  for  an  individual  shipper.  If  the  station  is  for  the 
exclusive  use  of  a  single  individual,  or  a  collection  of  Individ* 
uals  less  than  the  public,  that  stamps  it  as  a  private  use,  and 
private  property  cannot  be  taken  for  private  use.  The  fact 
that  the  railway's  business  would  be  increased  by  the  addi- 
tional facilities  is  not  enough  to  make  the  use  public.  To  be 
public,  the  user  must  concern  the  public.  If  it  is  an  aid  in 
facilitating  the  business  for  which  the  public  agency  is  author- 
ized to  exercise  the  power  to  condemn,  or  if  the  public  may 
enjoy  the  use  of  it,  not  by  permission,  but  of  right,  its  char- 
acter is  public.  When  once  the  character  of  the  use  is  found 
to  be  public,  the  court's  inquiry  ends,  and  the  legislative  policy 
is  left  supreme,  although  it  appears  that  private  ends  will  be 
advanced  by  the  public  user.  St.  Louis  /.  M,  £  S.  R.  Co, 
V.  Petty,  57  Ark.  859  (21  S.  W.  Rep.  884;  20  L.  R.  A.  484). 
A  railroad  may  exercise  the  right  of  eminent  domain  to  acquire 
terminal  facilities,  regardless  of  whether  it  has,  by  contract, 
lost  the  right  to  use  steam  on  part  of  its  line.  In  re  Long- 
Island  R.  Co.,  148  N.  Y.  67  (87  N.  E.  Rep.  686).  A  water 
works  company  cannot  condemn  land  for  a  pipe-line  to  convey 
water  **  to  the  limits  of  a  city"  where  it  is  not  shown  that  the 
company  has  a  legal  right  to  enter  upon  or  condemn  land  in 
such  city,  or  has  already  acquired  the  right  to  construct  or 
maintain  any  water- works  therein,  or  to  sell  or  dispose  of 
water  to  its  inhabitants.  Wisconsin  Water  Co.  v.  Winans, 
85  Wis.  26  (54  N.  W.  Rep.  1008;  20  L.  R.  A.  662).     See 
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opinion  for  extended  collation  of  authorities  as  to  what  consti- 
tutes a  public  use. 

Sec.  262.  As  to  vfrhat  amounts  to  a  taking.  In  order 
to  constitute  a  taking  it  is  not  necessary  that  the  land  should 
be  absolutely  appropriated,  nor  is  it  necessary  that  the  owner 
be  permanently  deprived  of  the  use  of  it.  It  is  enough  to  con- 
stitute a  taking  that  the  use  of  the  land  is  at  the  time  seriously 
and  directly  interrupted  by  the  public  improvement ;  but  dam- 
ages which  may  be  recovered  by  the  landowner  must  not  be 
remote  or  consequential.  Payne  v.  Kansas  City^  St,  y,  £  C» 
B.  R,  Co.,  112  Mo.  6  (20  S.  W.  Rep.  822 ;  17  L.  R.  A.  628). 
Where  the  state  authorizes  the  improvement  of  a  navigable 
stream  in  such  a  manner  as  to  destroy  or  injure  the  low  lands 
which  may  be  used  in  any  way  for  agricultural  purposes,  it  is 
a  taking  for  which  compensation  tiiust  be  provided.  Car- 
penter et  ah  V.  Board  of  Commissioners,  56  Minn.  518  (68 
N.  W.  Rep.  205).  The  construction  of  a  sewer  through  a 
private  lot  by  a  city  is  such  a  taking  as  will  entitle  the  owner 
to  compensation,  notwithstanding  the  fact  that  the  market 
value  of  the  lot  may  not  be  diminished  by  the  building  of  the 
sewer.  Smith  et  aL  v.  City  of  Atlanta,  92  Ga.  119  (17  S.  E. 
Rep.  981).  Requiring  a  railway  company  without  compen- 
sation to  construct  and  maintain  street  crossings  over  its  rail- 
road, by  a  statute  enacted  for  the  public  safety  under  the 
police  power  of  the  state,  is  not  a  taking  or  damage  of  private 
property  without  just  compensation.  Chicago  <&  N,  JV,  Ry. 
Co.  V.  City  of  Chicago,  140  111.  809  (29  N.  E.  Rep.  1109). 
A  lot  owner  cannot  recover  damages  against  a  city  on  account 
of  its  acceptance  of  a  plat  of  adjacent  territory  which  deter- 
iorates the  value  of  his  property  for  the  reason  that  the  street 
with  which  his  lot  is  in  line  is  not  extended  alongside  thereof. 
(Mo.  Rev.  Stat.  1889,  §  1815,  applied.)  Runke  v.  City  of  St. 
Louis,  122 Mo.  182  (26  S.  W.  Rep.  1084).  The  institution  of 
condemnation  proceedings  which  are  afterwards  discontinued 
do  not  constitute  a  taking  of  land.  Morris  v.  Wisconsin 
Midland R.  Co,,  82  Wis.  541  (52  N.  W.  Rep.  758). 

Sec.  263.  Same — Structures  in  street — Rights  of 
abutting  owners.  It  has  been  recently  held  by  a  divided 
court,  that  the  building  of  abutments  to  be  used  as  the  bridge 
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for  an  elevated  railway  track  in  the  center  of  the  street,  by  the 
authority  of  the  city  council,  is  not  a  taking  of  the  property  of 
abutting  owners  within  the  constitutional  provision  prohibiting 
"  a  taking "  of  private  property.  Garrett  v.  JLake  Roland 
El.  R.    Co..        Md.  (29  Atl.  Rep.  880;  24  L.  R.  A. 

896) . 

In  a  well  considered  case,  it  is  held  that  an  injunction  will 
lie  to  prevent  a  private  corporation,  under  special  legislative 
enactments  and  municipal  ordinances,  from  constructing  a  par- 
ticularly solid  structure  as  a  bridge  approach,  thirty  feet  wide, 
in  the  middle  of  a  sixty-six  foot  street,  on  the  ground  that  such 
structure  was  a  taking  of  private  property  for  public  use  and 
imposed  a  servitude  on  the  rights  of  abutting  owners,  for  which 
compensation  must  be  made.  Williamette  Iron  Works  v. 
Oregon  R.  d  JVav,  Co.,         Ore.  (87  Pac.  Rep.   1016). 

The  court  say :  *' But  few  questions  have  come  before  the 
courts  in  recent  years  involving  larger  pecuniary  interests  or 
of  greater  practical  importance,  or  which  has  provoked  more 
discussion,  than  growing  out  of  the  enforcement  by  abutting 
lot  owners  of  their  right  to  compensation  for  the  occupation 
and  use  of  streets  under  legislative  or  municipal  authority  by 
private  corporations  for  public  use,  under  constitutions  like 
ours,  which  provide  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation.  It  is  quite  generally 
agreed  that  any  proper  exercise  of  governmental  power  over  a 
street  in  a  municipality,  for  street  purposes,  which  does  not 
directly  encroach  upon  the  abutting  property  of  an  individual 
though  the  consequences  may  be  to  impair  its  use,  is  not  a  tak- 
ing, within  the  meaning  of  the  constitution,  and  will  not  entitle 
the  adjoining  proprietor  to  compensation,  or  give  him  a  right 
of  action.  Cooley,  Const.  Lim.  (5th  Ed.)  671 ;  Transporta- 
tion Co.  y.  Chicago  J  99  U.  S.  585.  It  is  within  this  principle 
that  changes  of  grade ;  the  use  of  a  street  for  a  surface  street 
railroad ;  the  erection  of  lamps,  hitching  posts,  telephone,  tel- 
egraph, and  electric  light  poles  ;  the  laying  of  sewer  and  water 
pipes ;  the  crossing  of  streets  over  railway  tracks  by  means  of 
elevated  viaducts, — are,  when  authorized  by  lawful  authority, 
held  damnum  absque  injuria,  althaugh  the  abutting  owner  may 
be  seriously  injured,  and  the  value  and  usefulness  of  his  prop- 
erty greatly  impaired.     This  is  upon  the  ground  that  individual 
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interests  in  streets  are  subservient  to  those  of  the  public,  and 
that  an  adjoining  owner  received  full  compensation  for  such 
injury  as  might  result  to  him  or  his  grantees  from  the  use  of 
the  street  for  proper  street  purposes  at  the  time  of  the  dedica- 
tion or  appropriation  of  the  land  therefor.  But  there  is  a 
limitation  to  legislative  or  municipal  power  over  a  street,  which 
cannot  be  exceeded  without  invading  the  constitutional  rights 
of  abutting  owners.  An  abutting  proprietor  is  entitled  to  the 
use  of  the  street  in  front  of  his  premises,  to  its  full  width,  as 
a  means  of  ingress  and  egress,  and  for  light  and  air,  and  this 
right  is  as  much  property  as  the  soil  within  the  boundaries  of 
his  lot ;  and  therefore  any  impairment  thereof  or  interference 
therewith,  caused  by  the  use  of  the  street  for  other  than  legiti- 
mate purposes,  is  a  taking,  within  the  meaning  of  the  consti- 
tution, whether  the  fee  of  the  street  is  in  the  abutting  owner  or 
not.  He  holds  his  property  subject  to  the  power  of  the  proper 
legislative  authority  to  control  and  regulate  the  use  of  the 
street  as  an  open  public  highway,  and  hence  any  authorized 
use  thereof,  though  a  new  one,  gives  him  no  cause  of  action. 
But  such  holding  is  not  subject  to  the  legislative  power  to 
divert  the  street  from  legitimate  street  purposes  by  authoriz- 
ing a  structure  thereon  which  is  inconsistent  with  its  contin- 
uous use  as  an  open,  public  street.  Any  structure  on  a  street 
which  is  subversive  of  and  repugnant  to  its  use  and  efficiency 
as  a  public  thoroughfare  is  not  a  legitimate  street  use,  and  im- 
poses a  new  servitude  on  the  rights  of  abutting  owners, 
for  which  compensation  must  be  made.  Elliott,  Roads  &  St. 
256;  Tied.  Mun.  Corp.  801 ;  Lewis,  Em.  Dom.  §  126;  Booth 
St.  Ry.  Law,  §§  80,  81 ;  2  Dil.  Mun.  Corp.,  §§  711,  712,  728c; 
Mc^uaid  v.  Railway  Co.,  18  Ore.  287  (22  Pac.  Rep.  899)  ; 
Story  y.  Railroad  Co.,  90  N.  Y.  122  (48  Am.  Rep.  146); 
Uhr  V.  Railway  Co.,  104  N.  Y.  268  (10  N.  E.  Rep.  528)  ; 
Reining  y.  Railway  Co.,  128  N.  Y.  157  (28  N.  E.  Rep.  640; 
14  L.  R.  A.  188)  ;  Kane  v.  Railroad  Co.,  125  N.  Y.  165  (26 
N.  E.  Rep.  278)  ;  Corning  v.  Lowerrc,  6  Johns.  Ch.  489 ; 
Barney  v.  Keokuk,  ,  94  U.  S.  824 ;  State  v.  Jersey  City,  52  N. 
J.  Law  65  (18  Atl.  Rep.  586,  696).  As  said  by  Andrews,  J.^ 
in  Kane  v.  Railroad  Co.,  supra:  *  However  difficult  it  is  to 
trace  its  origin,  or  to  refer  it  to  any  exact  legal  principle,  it  is 
undoubtedly  the  prevailing  doctrine  of  American  jurisprudence 
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that  the  owner  of  a  lot  abutting  on  a  city  street,  the  fee  of 
which  is  in  a  municipality,  has  by  virtue  of  proximity,  special 
and  peculiar  rights,  facilities,  and  franchises  in  the  street,  not 
common  to  citizens  at  large,  in  the  nature  of  easements  there- 
in, constituting  property,  of  which  he  cannot  be  deprived  by 
the  legislature  or  municipality,  or  by  both  combined,  without 
compensation.'  And  in  Stores  Casey  supra^  the  rule  is  thus 
stated  by  Tracey,  J. :  *  While  the  legislature  may  regulate 
the  uses  of  a  street  as  a  street,  it  has,  we  think,  no  power  to 
authorize  a  structure  thereon  which  is  subservient  of  and 
repugnant  to  the  uses  of  the  street  as  an  open,  public  street. 
Whether  a  particular  structure  authorized  by  the  legislature  is 
consistent  or  inconsistent  with  the  uses  of  the  street  as  a  street 
must  be  largely  a  question  of  fact,  depending  upon  the  nature 
and  character  of  the  structure  authorized.' "     90  N.  Y.  170. 

Sec.  264.     Same — Change  of  grade  of  street.     Under 

Mo.  Const,  art.  2,  §  21,  which  provides  "  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation,"  an  abutting  owner  may  recover  damages 
caused  by  changing  the  natural  surface  of  a  street  to  a  grade 
established  for  the  first  time.  Davis  v.  Missouri  Pac,  Ry,  Co. , 
119  Mo.  180  (24  S.  W.  Rep.  777)  ;  Hickman  v.  City  of  Kan- 
sas, 120  Mo.  110  (25  S.  W.  Rep.  225 ;  28  L.  R.  A.  658).  The 
same  is  held  under  a  similar  provision  of  the  Constitution  of 
California  (Cal.  Const.  1879  art.  1  §  14).  De  Long  v.  War- 
ren, Cal.  (86  Pac.  Rep.  1009).  But  a  city  is  not 
liable  for  damages  from  such  change  to  improvements  put  on 
the  property  after  the  grade  to  which  the  change  is  made  has 
been  established  and  made  a  matter  of  record.  Davis  v.  Mis- 
souri  Pac.  Ry.  Co.,  119  Mo.  180  (24  S.  W.  Rep.  777) ; 
Clinkingbeard  v.  City  of  St.  Joseph,  122  Mo.641  (27  S.  W.  Rep. 
521).  Under  Mo.  Const,  art.  2,  §  21  the  construction  of  a  via- 
duct in  a  street  by  a  street  railway  company  is  a  taking  of  pri- 
vate property  for  public  use.  Spencer  et  al.v.  Metropolitan  St, 
Ry.  Co,,  120  Mo.  154  (28  S.  W.  Rep.  126;  22  L.  R.  A.  668). 
But  in  order  for  an  abutting  owner  to  recover  damages  under 
this  provision  he  must  show  that  he  suffers  damages  peculiar 
to  himself,  and  different  in  kind  from  those  sustained  by  other 
members   of  the  community.      Gates  v.  Kansas   City  Bridge 
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i  Term.  Ry.  Co.,  Ill  Mo.  28  (19  S.  W.  Rep.  957).  In  Indi- 
ana it  is  held  that  in  the  absence  of  a  statute  so  providing  a 
municipality  is  not  liable  to  abutting  owners  for  damages 
resulting  from  a  change  in  the  established  grade  of  a  street. 
Baker  v.  The  Ttywn  of  Shoals,  6  Ind.  App.  319  (38  N.  E, 
Rep.  664).  Under  a  statute  (Mass.  Pub.  Stat.  ch.  52,  §  15) 
giving  an  abutting  owner  a  right  of  action  against  a  munici* 
pality  for  damages  resulting  from  a  change  in  the  grade  of  the 
street  does  not  authorize  a  recovery  for  damages  resulting  from 
the  restoration  of  the  street  to  its  original  grade  occasioned  by 
the  land  in  that  vicinity  sinking  from  natural  causes.  Gar- 
rity  V.  City  of  Boston,  161  Mass.  580  (87  N.  E.  Rep.  672). 

Sec.  265.  Title  acquired  by  condemnation — Use  of 
the  fee.  The  condemnation  of  land  usually  passes  to  the  con- 
demning party  only  the  right  to  the  specific  use  for  which  the 
land  is  condemned,  and  this  is  an  easement  and  not  the  fee. 
Upon  a  permanent  abandonment  of  the  use  for  which  the  con- 
demnation has  been  had,  the  land  is  relieved  of  the  burden 
cast  upon  it,  and  the  owner  of  the  fee  is  restored  to  his  com- 
plete dominion  over  it.  Whether  or  not  there  has  been  such 
an  abandonment  is  a  question  of  fact.  Where  land  is  con- 
demned for  one  purpose  it  cannot  be  used  for  another,  and 
until  it  is  actually  appropriated  to  the  use  for  which  it  is  con- 
demned, the  owner  of  the  fee  has  the  right  of  possession. 
Muhle  V.  New  York  T.  <&  M,  R.  Co.,  86  Tex.  459  (25  S,  W. 
Rep.  607).  Where  a  railroad  company  has  acquired  land  by 
condemnation  it  is  such  an  ownership  as  will  entitle  it  to  dam- 
ages for  the  obstruction  of  a  street  on  which  the  land  abuts. 
Pennsylvania  S,  V,  R,  Co.  v.  Reading  Paper  Mills,  149  Pa. 
St  18  (24  Atl.  Rep.  206).  It  is  sufficient  title  to  sustain  an 
action  of  ejectment.  Pittsburg",  P*t,  IV.  <&  C.  Ry.  et  al.  v.  Peet 
et  al.,  152  Pa.  St.  488  (25  Atl.  Rep.  612 ;  19  L.  R.  A.  467). 
A  railroad  company,  in  taking  by  statutory  authority  a  strip 
of, land  for  the  location,  construction,  repair,  and  convenient 
use  of  its  road,  thereby  takes  all  the  marble  oi*  lime  rock  upon 
or  under  the  surface  of  sucn  strip.  If  such  marble  or  lime 
rock  is  owned  separately  from  the  ownership  of  the  rest  of 
the  land,  the  railroad  company  can  maintain  a  petition  for  the 
assessment  of  the  damages  that  the  owner  of  the  marble  or  lime 
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rock  has  sustained  from  such  taking.  Lime  Rock  R,  Co.  v. 
Farnsworth,  86  Me.  127  (29  Atl.  Rep.  957).  Where  a  water 
company  has  appropriated  land,  together  with  a  stream  flow- 
ing  through  it,  for  the  construction  of  reservoirs  and  to  obtain 
water  supply,  it  is  entitled  to  the  exclusive  possession  and 
enjoyment  of  all  riparian  rights,  including  the  taking  of  ice. 
Wright  V.  Woodcock,  86  Me.  118  (29  Atl.  Rep.  958;  25  L. 
R.  A«  800)  ;  and  the  same  rule  applies  where  a  municipality 
has  condemned  land  for  a  public  use.  City  of  Residing  v. 
Davis,  158  Pa.  St.  860  (26  Atl.  Rep.  62). 

Where  land  has  been  condemned  for  a  railway,  it  is  held 
that  the  use  of  the  railway  company  while  the  easement  exists 
IS  exclusive  of  the  owner  of  the  fee ;  and  that  a  mere  nonuser 
does  not  work  such  an  abandonment  as  will  entitle  the  owner 
of  the  fee  to  possession.  Rohy  v.  -A^.  T,  C.  €^  H.  R,  R,  Co. , 
142  N.  Y.  176  (86  N.  E.  Rep.  1058).  Under  Mo.  Const. 
1875,  art.  2,  §  21,  the  fee  of  land  taken  for  *«  railroad  tracks" 
without  the  consent  of  the  owner  shall  remain  in  the  owner 
subject  to  the  use  for  which  it  is  taken ;  and  this  constitu- 
tional provision  is  held  to  limit  to  an  easement  the  right  of  a 
railroad  in  lands  condemned  for  depot  purposes  under  Mo. 
Sess.  Acts  1871,  pp.  60,  61,  §  4,  although  this  act  provides 
that  land  so  acquired,  and  any  interest  therein,  shall  belong  to 
the  corporation.  Union  Depot  Co.  v.  Frederick  et  aL,  117 
Mo.  188  (21  S.  W.  Rep.  1118).     . 

Sec.  266.  Additional  burden  imposed  after  appro- 
priation. Where  the  side  tracks  are  constructed  by  a  railway 
company  subsequent  to  the  original  building  of  its  road  in  a 
street,  they  are  held  to  be  presumably  within  the  purview  of 
the  original  location  of  the  railway  and  not  to  constitute  an 
additional  burden  to  the  abutting  owner's  property,  and  their 
building  cannot  be  made  the  basis  of  an  independent  action 
for  damages  by  the  abutting  owner  against  the  company ;  but 
where  the  company  erects  a  large  coal  house  and  hoisting 
apparatus  in  the  street  in  front  of  the  abutting  owner's  prop- 
erty, the  use  of  which  largely  increases  the  damages  occasioned 
by  the  operation  of  such  road,  such  structure  is  within  the 
purview  of  the  original  location  of  the  road  and  constitutes  an 
additional  burden  to  the  abutting  property,  and  such  abutting 
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owner  has  a  right  of  action  against  the  company  for  additional 
damages.  Chicago^  B.  <ib  ^.  R.  R.  Co.  v.  O'  Connor ^  Neb. 
(60  N.  W.  Rep.  826).  The  construction,  by  legislative 
authority,  of  a  railroad  along  a  suburban  or  country  road  is  an 
additional  burden  entitling  the  abutting  owner  to  compensa- 
tion. Western  R.  of  Alabama  v.  Alabama  G.  T.  /?.  Co., 
96  Ala.  272  (11  So.  Rep.  488).  The  use  of  a  street  by  an 
electric  street  railway  company,  propelling  its  cars  of  ordinary 
size  by  what  is  known  as  the  trolly  system,  as  now  in  common 
use,  is  not  such  an  additional  burden  upon  the  street  as  will 
authorize  a  railway  company  which  has  the  right  to  cross  such 
street  at  grade,  and  also  owns  real  estate  abutting  thereon,  to 
maintain  an  injunction  against  the  railway  company.  West 
Jersey  R,  Co.  v.  Camden,  G.  <ib  W.R,  Co,,  N.  J.Eq. 
(29  Atl.  Rep.  428). 

t  In  Missouri  it  is  held  that  the  construction  and  operation 
of  a  railroad  on  the  established  grade  of  a  street  under  muni- 
cipal authority  is  not  a  new  public  use  of  the  street  for  which 
abutting  owners  may  demand  compensation.  Gaus  €^  Sons 
Mfg,  Co.  V.  St.  Louis,  K.  d:  N.  Ry.  Co.,  118  Mo.  808  (20 
S.  W.  Rep.  658).  The  mere  use  of  electricity  as  a  motive 
power  for  propelling  cars  on  a  railway  does  not  constitute  an 
additional  servitude.  Green  v.  City  <ib  Suburban  Ry.  Co., 
Md.  (28  Atl.  Rep.  626).     Where  a  railway  company 

has  acquired  an  unrestricted  right  of  way  either  by  purchase 
or  right  of  condemnation  and  after  the  road  is  in  operation  it 
permits  other  railroad  companies  to  use  its  tracks  for  terminal 
purposes  in  order  to  avoid  unnecessary  multiplication  of  tracks, 
such  use  does  not  impose  an  additional  burden  to  the  street 
entitling  the  abutting  owner  lo  further  compensation.  Miller 
V.   Green  Bay,  W,  d:  St.  P.  R.    Co.,  Minn.  (60  N. 

W.  Rep.  1006).  It  is  held,  that  the  construction  and  main- 
tenance in  a  street,  of  a  high  approach  to  a  river  bridge,  does 
not  impose  such  an  additional  servitude  on  the  street  as  will 
render  the  city  liable  for  damages  to  abutting  lot  owners,  in 
the  absence  of  any  negligence  on  the  part  of  the  city,  there 
being  no  statute  imposing  such  liability.  Willis  v.  City  of 
Winona,         Minn.  (60  N.  W.  Rep.  814).     Erection  of 

telegraph  poles  in  a  rural  highway,  the  fee  of  which  belongs 
to  the  abutters,  is  an  additional  burden  for  which  they  may 


§266,267  EMINENT   DOMAIN.  808 

have  compensation.  Eels  v.  American  Telephone  <ib  Tele- 
graph Co.,  148  N.  Y.  188  (88  N.  E.  Rep.  202;  25  L.  R.  A. 
640) .  The  use  of  a  street  by  an  electric  railroad  with  over- 
.head  wires  and  poles  is  not  an  additional  servitude.  Dean  v. 
Ann  Arbor  St,  Ry.  Co.,  98  Mich.  880  (58  N.  W.  Rep.  896). 

Sec,  267.  Condemnation  of  property  vrhich  has 
once  been  appropriated.  It  is  held  that  one  corporation 
may  condemn  the  property  of  another  corporation  under  the 
right  of  eminent  domain,  whenever  the  condemning  party  is 
acting  within  the  scope  of  the  authority  conferred  by  its  char- 
ter, and  the  use  to  which  it  contemplates  putting  the  land  in 
question  will  not  materially  interfere  with  the  use  to  which  it 
has  already  been  appropriated.  St.  Louis,  H.  £.  K.  C.  R. 
Co.  V.  Hannibal   Union  Depot  Co.,         Mo.  (28  S.  W. 

Rep.  488);  Chicago  JV.  D.  R.  Co.  v.  Metropolitan  W.  S. 
El.  R.  R.  Co.,        111.  (88  N.  E.  Rep.  786)  ;  Boston  v. 

Brookline,  156  Mass.  172  (80  N.  E.  Rep.  611).  A  municipal 
corporation,  in  the  absence  of  legislation  expressly,  or  by 
necessary  implication  authorizing  it,  cannot  take  a  part  of  a 
right  of  way  of  a  railroad  company  by  constructing  a  public 
highway  longitudinally  to  the  right  of  way.  City  of  Eort 
Wayne  v.  Lake  Shore  <!b  Mich.  So.  Ry.  Co.,  182  Ind.  558  (82 
N.  E.  Rep.  215;  82  Am.  St.  Rep.  277).  Citing,  Little 
Miama  etc.,  R.  R.  Co.  v.  City  of  Dayton,  28  Ohio  St.  510; 
Elliott  Roads  and  Streets,  p.  169 ;  State  v.  Easton,  etc.,  R.  R^ 
Co.,  86  N.  J.  L.  181 ;  Morris,  etc.,  R.  R.  Co.  v.  Central  R. 
R.  Co,  etc.,  81  N.  J.  L.  205;  Baltimore,  etc.,  T.  P.  Co.  v. 
Union  R.  R.  Co.  etc.,  85  Md.  224  (6  Am.  Dec.  897)  ;  St.  Paul 
etc.,  R.  W.  Co.  V.  City  of  Minneapolis,  85  Minn,  141 ;  Presi- 
dent, etc..  Canal  Co.  v.  Village  of  Whitehall,  90  N.  Y,  21; 
Albany,  etc.,  R.  R.  Co.  v.  Brownell,  24  N.  Y.  845.  It  is 
held,  that  where  it  is  sought  to  condemn  for  street  purposes 
land  in  use  by  a  railway  company,  where  it  will  result  in  the 
destruction  or  removal  of  permanent  buildings,  the  right  to 
so  condemn  for  street  purposes  should  be  denied,  even  though 
it  be  shown  that  such  buildings  can  be  conveniently  rebuilt 
and  located  upon  other  land  of  the  company.  Cincinnati, 
W.  £  M.  R.  Co.  V.    City  of  Anderson,         Ind.  (88  N. 

E,  Rep.  167).     In  Indiana  it  is  held  that  a  street  cannot  be 
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extended  through  the  yards,  and  across  the  tracks  of  a  railroad 
company,  where  to  do  so  would  require  the  destruction  and 
removal  of  a  turntable,  water  tank,  engine  house,  and  coal 
dock,  though  such  structures  might  be  rebuilt  and  conven- 
iently used  on  other  land  of  the  railroad  in  the  vicinity. 
Cincinnati^  W^  £.  M.  Ry,  Co,  v.  City  of  Anderson^  Ind. 
(88  N.  E,  Rep.  167). 
Under  111.  Const.  1870,  art.  11,  §  14;  Rev.  Stat.  1874,  ch. 
34,  art.  5,  §  1,  par.  89,  a  city  has  a  right  to  extend  streets 
across  a  railroad  track,  even  though  such  extension  would  sub- 
ject the  railroad  to  great  inconvenience  and  hindrance  in  the 
operation  of  its  road ;  and  the  extension  may  be  made  across  a 
railroad '' yard  "  consisting  merely  in  a  collection  of  tracks. 
niittois  Cent.  R.  Co.  v.  City  of  Chicago,  141  111.  586  (80  N. 
E.  Rep.  1044;  17  L.  R.  A.  580).  Under  Mich.  Local  Acts 
1889,  No.  888,  §  15,  providing  that  the  park  commissioners 
may  acquire,  by  legal  proceedings,  any  land  found  to  be  neces- 
sary for  the  extension  of  any  boulevard  which  may  hereafter 
be  laid  out,  a  right  of  way  for  a  boulevard  may  be  condemned 
across  the  right  of  way  of  railroad  companies  complete- 
ly occupied  with  their  main  tracks,  and  side  tracks  used 
as  storage  room  for  cars,  and  called  a  ''yard."  Grant,  J., 
dissenting.  Comers  of  P.  d  B.  v.  Detroit,  G.  H.  £  M,  /?. 
O.,  98  Mich.  58  (52  N.  W.  Rep.  1088),  following  ComWs 
ofP^dB.  v.  Michigan  Cent.  R.  Co.,  90  Mich.  885  (51  N. 
W.  Rep.  447).  Rule  as  to  damages  in  such  cases.  ComWs 
of  P.  &  B.  of  Detroit  v,  Chicago,  D.  £  C.  G.  T.  J.  R.  R.  Co., 
91  Mich.  291  (51  N.  W.  Rep.  984).  Laying  out  a  highway 
across  a  railroad  is  such  an  appropriation  of  its  property  as  will 
entitle  it  to  receive  a  reasonable  compensation  therefor.  Bos- 
ton £  Albany  R.  R.  v.  Cambridge,  159  Mass.  288  (84  N.  E. 
Rep.  882) ,  citing  many  authorities. 

Sec.  268.  Inconsistent  public  use — Presumption  of 
legislative  intent.  The  power  of  eminent  domain  resides  in 
the  state  as  an  element  of  its  sovereignty,  and  it  belongs  to  the 
legislative  department  of  the  state  to  detern^ine  when  it  may 
be  exercised.  The  exercise  of  that  power  may,  by  the  same 
authority,  be  delegated  to  municipalities  or  other  public 
agents.      Property   already  devoted  to  public  use,   although 
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held  by  a  municipality  or  other  corporation,  may  be  appropri- 
ated under  the  power  of  eminent  domain.  But  in  every  case 
of  claimed  delegated  power,  there  is  the  preliminary  ques- 
tion whether  the  power  claimed  has  really  been  conferred,  and 
that  is  a  question  for  the  courts.  Mere  general  language^ 
granting  the  power  to  condemn,  will  not  be  taken  to  include 
the  power  to  appropriate  land  already  subjected  to  the  public 
use,  where  the  new  use  proposed  will  materially  interfere  with 
the  former.  When  the  trial  court  finds  upon  sufficient  evi- 
dence, that  the  laying  out  and  opening  of  a  public  street 
across  the  tracks  and  depot  grounds  of  a  railroad  company 
'would  so  materially  interfere  with  the  usual,  proper,  and  nec- 
essary public  use  of  the  same  by  the  company  as  to  be  incon- 
sistent therewith,  it  will  be  held,  as  a  matter  of  law,  that  such 
power  is  not  conferred  by  the  general  and  ordinary  authority 
g^ven  to  the  municipality  to  lay  out  and  open  streets  and  to 
condemn  land  therefor.  Winona  <!b  St,  P.  R,  Co.  v.  City  of 
Watertown,         S.  Dak.  (56  N.  W.  Rep.  1077).     In  a 

recent  well  considered  case  the  court  say :  **  It  seems  to  be 
well  settled  that  to  authorize  the  taking  by  the  municipality, 
for  a  public  use,  land  already  devoted  to  another  public  use, 
the  legislative  intent  to  grant  the  authority  must  be  shown  by 
clear  and  express  language  or  by  necessary  implication  from 
the  words  of  the  grant."  **The  right  of  the  legislature  to 
exercise  the  power  of  eminent  domain,  and  to  invest  the 
municipal  authorities  of  the  state  with  the  power  is  clear ;  and 
that  it  may  extend  to  railroad  property  is  not  questioned."" 
Chicago  €^  N,  W,  R.  Co.  v.  City  of  Chicago^  111. 
(87  N.  E.  Rep.  842). 

Sec.  260.  As  to  vrhen  compensation  must  be  first 
paid.  Where  the  payment  of  compensation  is  a  necessary 
pre-requisite  to  the  taking  of  property,  a  taking  without  such 
payment  may  be  enjoined.  Pratt  v.  Roseland  Ry.  Co.  et  al.y 
50  N.  J.  Eq.  150  (24  Atl.  Rep.  1027).  Under  Neb.  Const, 
art.  1,  §  21,  the  compensation  must  be  ascertained  and  made 
before  the  taking  whether  the  appropriation  is  by  a  municipal 
or  other  corporation.  Livingston  v.  Board  of  Corners, 
Neb.  (60  N.  W.  Rep.  555)  ;  and  the  same  is  held  under 

Ky.  Const.,  art.  18,  §  14,  Carrico  v.  Calvin,  92  Ky.  842  (17 
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S.  W.  Rep.  854).  Under  Mo.  Stat.  §§  2786-2788,  the  con- 
'demning  party  cannot  take  possession  until  he  has  paid  the 
amount  awarded  by  the  commissioners,  and  their  award  is  not 
merged  in  a  judgment  for  a  less  amount  on  the  verdict  of  a 
jary,  so  long  as  an  appeal  from  the  latter  judgment  is  pend- 
ing. St.  Louis,  K.  d  N.  W.  R.  Co.  v.  Clark,  119  Mo.  857 
(24  S.  W.  Rep.  157).  One  who  takes  a  conveyance  or  mort- 
gage from  a  company  having  possession  of  an  individual's 
land  for  the  purpose  of  public  use,  either  before  or  after  con- 
demnation, takes  it  subject  to  the  right  of  the  owner  to  com- 
pensation. Penn  Mut.  Life  Ins.  Co.  et  al.  v.  Heiss  ei  al., 
141  111.  85  (81  N.  E.  Rep,  188;  88  Am.  St.  Rep.  278). 
Citing,  Railroad  Co.  v.  Ortiz,  75  Tex.  602  (12  S.  W.  Rep. 
1129);  H(me  v.  Harding,  76  Tex.  17  (18  S.  W.  Rep.  41); 
Borough  of  Easton,  47  Pa.  St.  255 ;  Water  Co.  v.  A  foyer,  99 
Pa.  St.  615;  Railroad  Co.  v.  Johnson,  59  Pa.  St.  290; 
Drury  v.  Railroad  Co.,  127  Mass.  571 ;  Minis  v.  Railroad 
Co.,  3  Ga.  888 ;  White  v.  Railroad  Co.,  7  Heislk.  518 ;  Rail- 
way Co.  V.  Grijin,  107  Ind.  464  (8  N.  E.  Rep.  451)  ;  Pfcif 
fer  V.  Railroad  Co.,  18  Wis.  164,  and  28  Wis.  817 ;  Adams 
T.  Railroad  Co. ,  57  Vt.  240. 

Sec.  270.  •  Compensation  must  precede  taking — 
Constitutionality  of  statutes.  Art.  1,  §  14,  North  Dakota 
Constitution  provides :  "  Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation  having 
been  first  made  to,  or  paid  into  court  for  the  owner,  and 
no  right  of  way  shall  be  appropriated  to  the  use  of  any  cor- 
poration, other  than  municipal,  until  full  compensation  there- 
for be  first  made  in  money  or  ascertained  and  paid  into  court 
for  the  owner,  irrespective  of  any  benefit  from  any  improve- 
ment  proposed  by  such  corporation,  which  compensation  shall 
be  ascertained  by  a  jury,  unless  a  jury  be  waived."  Under  this 
provision  it  is  held  that  private  property  cannot  be  taken  for 
public  use  for  right  of  way,  without  just  compensation  in 
money  being  first  made  to,  or  paid  into  court  for,  the  owner, 
even  though  it  is  sought  to  be  taken  by  a  municipal  corpora- 
tion ;  and  that  a  payment  by  an  order  upon  the  drainage  fund, 
which  the  statute  declares  shall  be  sufficient  security  for  the 
amount  thereof,  was  not  such  a  payment  as  the  constitution 
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required  ;  and  that  since  the  statute  failed  to  provide  such  com- 
pensation as  the  constitution  required,  the  power  of  eminent 
domain  could  not  be  exercised ;  and  that  a  provision  in  the 
statute  that  the  warrant  for  damages  in  case  of  an  unknown 
owner  should  be  deposited  with  the  county  auditor,  for  his  use, 
was  a  violation  of  the  constitutional  provision  that  it  should 
be  paid  into  court ;  and  that  when  the  condemnation  was  by  a 
municipal  corporation  the  owner  was  not  entitled  to  have  the 
compensation  ascertained  by  a  jury.  Martin  v.  Tyler ^ 
N.  Dak.  (60  N.  W.  Rep.  892 ;  25  L.  R.  A.  888). 

Under  Ore.  Const,  art.  1,  §  18,  the  state  may  take  private 
property  for  public  use  without  compensation  being  first 
assessed  and  tendered,  and  under  this  provision  Hill's  Oregon 
Code,  §§  4092,  4098  authorizing  road  supervisors  to  enter  on 
any  land  near  the  public  road,  and  carry  away  material  needed 
for  a  road,  and  providing  procedure  by  which  compensation 
therefor  may  be  ascertained  and  paid,  are  held  constitutional. 
Branson  v.  Gee,  25  Ore.  462  (86  Pac.  Rep.  527)  ;  Cherry  v. 
Lane  County,  25  Ore.  487  (86  Pac.  Rep.  581)  ;  Cherry  v. 
Mathews,  25  Ore.  484  (86  Pac.  Rep.  529).  Under  Wash. 
Const,  art.  1  §  16  providing  that  private  property  shall  not 
be  taken  or  damaged  without  just  compensation  having  first 
been  made,  or  paid  into  court  for  the  owner,  It  is  held  that  a 
statute  which  only  provides  for  coihpensation  in  case  where 
application  is  made  therefor  by  the  owner,  is  void.  Askatn 
V.  King  County  et  aL,  9  Wash.  1  (86  Pac.  Rep.  1097). 

Sec.  271.  Mortgaged  property.  Where  mortgaged 
real  estate  is  sought  to  be  condemned  the  mortgagee  is  not  a 
necessary  party;  but  upon  the  award  being  paid  in,  he  may, 
in  equity,  resort  to  the  fund.  Chicago,  K.  <&  IV*  JR,  Co.  v. 
Sheldon  et  a/.,  58  Kan.  169  (85  Pac.  Rep.  1105).  The  mort- 
gagee of  land,  taken  in  the  exercise  of  the  right  of  eminent 
domain,  should  be  made  a  party  to  the  proceeding.  He  is 
entitled  to  the  damages  awarded,  and,  if  they  be  not  paid  him, 
**hemay  recover  the  same  from  the  person  or  corporation 
entering  upon  the  land."  Aggs  v.  Shackelford  Co.,  85  Tex. 
145  (19  S.  W.  Rep.  1085).  Upon  condemnation  of  mort- 
gaged land,  it  is  proper  to  award  the  mortgagor  the  full  value 
of  the  land,  since  the  damages  awarded  stand  instead  of  the 
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land,  and  can  be  subjected  to  the  payment  of  the  incumbrance. 
Thompson  v.  Chicago,  S.  F.  £  C.  Ry.  Co.,  110  Mo.  147  (19 
S.  W.  Rep.  77).  Where  property  condemned  is  subject  to  a 
mortgage  the  party  condemning  has  a  right  to  have  some  pro- 
vision made  for  the  release  of  the  mortgage  as  to  the  portion 
of  land  condemned.  Woolsey  ei  al.  v.  -A^.  7*.  E,  -/?.  /?.  Co. 
et  al.,  184  N.  Y.  828  (80  N.  E.  Rep.  887;  81  N.  E.  Rep. 
891). 

Sec.  272.  Measure  of  damages.  The  peculiar  fitness 
of  land  for  particular  purposes  is  an  element  in  estimating  its 
value,  which  may  be  shown,  and  if  it  is  a  peculiar  adaptation 
for  such  use,  such  adaptation  adds  to  its  value  and  the 
owner  is  entitled  to  the  benefit  of  it.  However,  when  all  the 
facts  and  circumstances  have  been  shown,  the  question  at  last 
is  what  is  it  worth  in  the  market.  City  of  Santa  Ana  v. 
Harlin,  99  Cal.  588  (84Pac.  Rep.  224)  ;  Chicago,  K.  <&  N.  R. 
Co,  v.  Davidson,  49  Kan.  589  (81  Pac.  Rep.  181) ;  Webster  et  al. 
V.  Kansas  City  d:  S.  R.  Co.,  116 Mo.  114  (22  S.  W.  Rep.  474). 
The  landowner  is  entitled  to  compensation  in  condemnation 
proceedings  to  the  extent  not  only  of  the  value  of  the  land 
actually  taken,  but  also  of  the  damage  to  the  remainder  of  the 
tract.  Orange  Belt  Ry.  Co.  v.  Craver,  82  Fla.  28  (18  So. 
Rep.  444)  ;  but  the  landowner  is  not  entitled  to  receive  com- 
pensation for  the  land  actually  taken,  equal  to  its  market  value 
for  a  use  or  purpose  wholly  distinct  and  disconnected  from  the 
use  and  purpose  to  which  the  remainder  of  the  land  is  applied, 
and  at  the  same  time  receive  compensation  for  damages  which 
he  claims  result  to  the  remainder  by  reason  of  the  taking. 
Cameron  v.  Chicago,  M.  <ib  St.  P,  R,  Co,,  51  Minn.  158  (58 
N.  W.  Rep.  199).  In  Kentucky  it  is  held  that  just  compen- 
sation must  be  first  made  to  the  owner  of  property  when  it  is 
taken  for  public  use,  which  must  be  done,  in  case  of  condem- 
nation for  railroad  purposes,  by  ascertaining  the  value  of  the 
entire  tract,  excluding  all  consideration  of  the  question  of  the 
enhancement  of  the  value  of  the  land  resulting  from  the  pro- 
posed improvement.  Then,  what  will  be  the  value,  after 
deducting  such  part  of  it  as  may  be  taken  ?  The  difference  in 
value  thus  found,  still  excluding  the  enhancement,  is  the  true 
compensation  to  which  the  owner  is  entitled.     West  Virginia, 
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P.  d:  T.  R.  Co.  V.  Gibson  et  ah,  94  Ky.  284  (21  S.  W.  Rep. 
1055). 

In  estimating  the  value  of  land  taken  it  is  proper  to  con- 
sider every  element  which  gives  it  intrinsic  value.  Wilson  v. 
Equitable  Gas  Co.,  152  Pa.  566  (25  Atl.  Rep.  685) .  The  special 
value  of  land  taken  for  particular  purposes  may  be  considered, 
but  damages  are  not  to  be  awarded  in  reference  to  the  partic- 
ular situation  or  circumstances  or  plans  of  the  owner,  or  to  the 
business  in  which  he  happens  to  be  engaged.  Maynard  v. 
Northampton,  157  Mass.  218  (81  N.  E.  Rep.  1062).  The 
land  owner  is  not  entitled  to  recover  on  account  of  an  increased 
value  of  his  land  arising  from  an  expectation  of  the  benefit  to 
come  from  the  public  use  for  which  it  is  to  be  taken.  Mass. 
Pub.  Stat.  ch.  51,  §  8,  applied.  May  v.  Boston,  158  Mass.  21 
(82  N.  E.  Rep.  902).  Interest  cannot  be  allowed  on  the 
value  of  land  from  the  time  it  is  taken  until  the  rendition 
of  the  verdict,  though  the  jury,  in  fixing  the  damages, 
may  consider  such  lapse  of  time.  Klages  v.  Philadelphia  S 
R.  Terminal  R.  Co.,  160  Pa.  St.  886  (28  Atl.  Rep.  862). 
Where  land  is  condemned  for  a  pipe-line  to  convey  gas,  injur- 
ies  resulting  from  leakage  are  not  proper  elements  of  damage, 
unless  it  is  shown  that  such  leakage  is  consistent  with  the 
proper  construction  of  the  line.  Denniston  et  al.  v.  Philadelphia 
Co.,  161  Pa.  St.  41  (28  Atl.  Rep.  1007).  The  cost  of  addi- 
tional fencing  is  a  proper  element  to  be  considered  in  the 
assessment  of  damages.  Kansas  C  W.  <ib  N.  W.  R.  R.  Co.. 
V.  Fisher,  49  Kan.  17  (80  Pac.  Rep.  111).  Under  the  stat- 
ute of  Colo.  (Gen.  Laws,  1877,  p.  896),  the  value  of  the  land 
is  to  be  measured  at  the  time  of  the  appraisement  and  not  at 
the  date  of  filing  the  petition  for  condemnation.  Lamborn  v. 
Bell,  18  Colo.  846  (82  Pac.  Rep.  989) ;  Denver  d:  Rio  Grande 
R.  R.  Co.  V.  Griffith,  17  Colo.  598  (81  Pac.  Rep.  171).  As 
to  when  damages  will  be  limited  to  those  specially  given  by 
statute.  Vose  v.  Newport  St.  Ry.  Co.,  17  R.  I.  184  (20  Atl. 
Rep.  267).  For  particular  facts  which  may  be  considered  as 
elements  of  damages,  see  St.  Louis,  K.  d  N.  W.  R.  Co.  v. 
Clark,  121  Mo.  169  (25  S.  W.  Rep.  192,  906) ;  Cahill  v. 
Village  of  Norwood  Park,  149  111.  156  (86  N.  E.  Rep.  606). 
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Sec.  273.  Measure  of  damages — Condemnation  of 
property  of  a  railroad  company.  Where  property  of  a 
railroad  is  taken  for  a  street  by  a  city  the  measure  of  damages 
is  the  decrease  in  its  value  for  railroad  use,  without  reference 
to  such  expenditures  as  the  railroad  company  may  be  obliged 
to  make  in  complying  with  the  police  regulations  of  the  city 
with  regard  to  street  crossings.  Chicago^  B.  <6  ^.  R,  Co.  v. 
City  of  Chicago,  149  111-  457  (87  N.  E.  Rep.  78)  ;  Lake  Shore 
S  M.  S.  R.  Co.  V.  City  of  Chicago,  148  111.  509  (87  N.  E. 
Rep.  88) ;  Chicago  S  N.  W.  Ry.  Co.  v.  City  of  Chicago, 
140  111.  809  (29  N.  E.  Rep.  1109).  In  such  a  case  the  recov- 
ery of  damages  by  the  railroad  is  not  limited  merely  to  the 
strip  taken,  but  it  is  entitled  to  be  compensated  for  damages 
to  its  other  property.  Lake  Shore  <6  M.  S.  R.  Co.  v.  City  of 
Chicago,        111.  (87  N.  E.  Rep.  880).     In  a  recent  case 

in  Massachusetts  it  is  held  that  in  such  instance  the  railroad 
company  is  entitled  to  an  allowance  for  *'  the  expenses  of 
making  and  maintaining  in  repair  the  planking,  paving,  cat- 
tle-guards, fences,  signboards,  posts,  gates,  and  gate-house,  as 
proper  elements  of  damage;  but  the  cost  of  operating  the 
gates  is  not  to  be  included  in  the  verdict."  Boston  £  Albany 
R.  R.  Co.  V.  Cambridge,  159  Mass.  288  (84  N.  E.  Rep.  882). 

Sec.  274.     Measure  Of    damages — Reservations  to 

landowner.  In  a  well  considered  case  the  authorities  are 
reviewed  and  it  is  held  that  a  railway  company  in  proceedings 
to  condemn  a  right  of  way,  may  reserve  to  the  landowner, 
without  his  consent,  one  or  more  open  crossings,  and  have  the 
damages  assessed  on  the  basis  that  the  landowner  has  and 
retains  such  an  easement.  St.  Louis,  K.  £  N.  W.  R.  Co.  v. 
Clark,  121  Mo.  169  (25  S.  W.  Rep.  192, 906).  The  court  say  : 
**  No  more  land,  and  no  greater  interest  in  it,  need  be  taken, 
than  the  public  use  requires.  If  the  right  to  make  a  particu- 
lar use  of  the  land  is  of  benefit  to  the  owner,  and  puts  no 
new  burden  upon  him,  and  does  not  interfere  with  the  public 
use  for  which  the  land  is  taken,  there  is  no  reason  that  he 
should  be  deprived  of  that  use,  and  be  paid  its  full  value  in 
damages.  All  the  right  to  use  the  land,  except  that,  may  be 
taken,  and  that  be  left  in  him  to  enjoy  or  not,  as  he  pleases. 
If  the  right  is  of  value,  a   valuable   right   in    the   land  will 
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remain  in  him,  though  he  may  refuse  to  exercise  it.  Whether 
that  right  diminishes  the  damages  to  the  adjoining  land  should 
have  been  left  to  the  jury."  Citing'^  Navigation  Co,  v.  Otjos- 
ley,  8  Wash.  Ter.  88  (18  Pac.  Rep.  186);  Railway  Co.  v. 
Allen,  22  Kan.  285;  McGregor  y.  Gas  Co.,  189  Pa.  St.  280 
(21  Atl.  Rep.  18).  Where  a  railroad,  in  condemning 'a  right 
of  way  through  stock-yards,  does  not  offer,  either  in  its  peti- 
tion, or  on  trial,  to  reserve  to  the  owner  a  crossing  or  drive- 
way not  required  by  statute,  the  fact  that  it  permits  the  use  of 
such  way  under  its  track  cannot  mitigate  the  damages,  since  it 
is  entitled  to  the  use  of  its  whole  right  of  way  for  railway 
purposes,  and  may  revoke  such  permission  at  any  time.  St, 
Louis,  K,  d:  N.  W,  R.  Co.  v.  Si,  Louis  Union  Stock-yards 
Co.,  120  Mo.  541  (25  S.  W.  Rep.  899). 

Sec.  275.  Pleading,  parties  and  practice.  Statutory 
provisions  must  be  strictly  complied  with.  Dickey  v.  City  of 
Chicago,         111.  (88  N.  E.  Rep.  982)  ;    Lewis   v.    St. 

Paul,  M.  S  M.  Ry.  Co.,        S.  Dak.  (58  N.  W.  Rep. 

£80) .  A  proceeding  on  the  part  of  a  municipality  to  condemn 
land  for  a  street  is  an  admission  of  the  owner's  title.  In  re 
Village  of  Olean  v.  Sieyner  et  al.,  185  N.  Y.  841  (82  N.  E. 
Rep.  9).  The  lands  sought  to  be  condemned  should  be  des- 
cribed as  definitely  as  is  necessary  in  a  deed.  Detroit,  S.  d: 
D.  R.  Co.  V.  Gartner,  Judge,  95  Mich.  818  (54  N.  W.  Rep. 
946)  ;  Adams  v.  San  Angelo  Water  Works  Co.,  Tex. 
(25  S.  W.  Rep.  165);  Omaha  d  R.  V.  R.  R.  Co.  v. 
Rickards,  88  Neb.  847  (57  N.  W.  Rep.  789).  The  descrip- 
tion of  the  land  in  the  judgment  of  condemnation  must  corres- 
pond identically  with  that  given  in  the  petition.  Lester  v. 
Ft.    Worth  d:  A.  R.  Co.,        Tex.  Civ.  Ap.  (26  S.  W. 

Rep.  166) .  In  condemnation  proceedings,  the  only  question 
to  be  submitted  to  the  jury  is  that  of  the  measure  of  compen- 
sation. The  preliminary  question  as  to  the  petitioner's  right 
to  condemn  the  land  is  for  the  court.  O^Hare  v.  Chicago, 
M.  d  N.  R.  Co.,  189  111.  151  (28  N.  E.  Rep.  928).  A 
petition  by  a  railroad  company  to  condemn  land  over  which 
its  road  has  already  been  built  and  operated  need  not  allege  an 
intention  on  the  part  of  the  railroad  company  to  use  such  land 
for    railroad    purposes,    as  required   by   §    1846   Wis.    Rev. 
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Statutes.  Chicago^  M.  <ib  St,  P.  Ry,  Co*  v.  Richardson  et 
fl/.,86  Wis.  154  (56  N.  W.  Rep.  741).  Where  the  charter 
of  a  railroad  company  limits  its  right  of  way  to  66  feet  in 
width  except  in  localities  of  a  certain  character,  the  burden  is 
upon  the  company  to  show  the  necessity  of  taking  more  than 
the  prescribed  width.  Robinson  v.  Penn.  7?.  Co.,  161  Pa.  St. 
561  (29  Atl.  Rep.  268).  A  change  of  venue  may  be  granted 
as  in  any  other  civil  proceedings.  St,  Louis ^  Oak  Hill  d:  C. 
Ry,  Co.  V.  Fowler,  118  Mo.  458  (20  S.  W.  Rep.  1069).  In 
matters  of  practice  in  condemnation  proceedings  where  the 
statute  makes  no  special  provisions,  the  general  code  of  prac- 
tice should  be  applied.  Chicago^  S.  P.  d:  C.  Ry.  Co,  v. 
5wa«,  120  Mo.  80  (25  S.  W.  Rep.  584). 

In  case  of  the  death  of  the  land  owner  his  heirs  become 
the  owners  of  his  title  and  are  proper  parties  defendant.  Mo. 
Rev.  Stat.  1889,  §  2784,  applied.  Kane  et  al.  v.  Kansas  City, 
Ft  S.  dM.  Ry.  Co.,  112  Mo.  84  (20  S.  W.  Rep.  582).  A 
condemnation  proceeding  is  not  the  proper  place  to  determine 
important  questions  affecting  the  construction  of  a  will ;  and 
where  the  executor  of  a  decedent  is  rightfully  in  the  posses- 
sion of  the  condemned  property,  the  award  should  be  paid  to 
him,  to  be  distributed  in  the  probate'  court.  Detroit  v.  Schil- 
ling, 98  Mich.  429  (58  N.  W.  Rep.  565).  The  insolvency  of 
a  railway  corporation  is  no  defense  to  an  action  by  it  to  con- 
demn a  right  of  way,  its  charter  not  having  been  forfeited. 
Lester  v.  Pt.  Worth  £  A.  R.  Co.,  Tex.  Civ.  App. 
(26  S.  W.  Rep.  166) .  The  legislature  »has  no  power  to  dele- 
gate the  determination  of  the  question  as  to  compensation  to 
any  court  except  one  having  jurisdiction  of  the  land  owner 
and  his  estate.  N.  Y.  Laws  1887,  ch.  557,  held  unconstitu- 
tional. Matter  of  City  of  Buffalo,  189  N.  Y.  422  (84  N.  E. 
Rep.  1108).  Collateral  attack  upon  a  judgment  in  condem- 
nation proceedings,  although  of  a  special  tribunal,  is  gov- 
erned by  the  same  rules  as  the  judgment  of  any  other  court. 
Union  Depot  Co.  v.  Prederick  et  al.,  117  Mo.  188  (21  S,  W. 
Rep.  1118).  A  verdict  for  compensation  or  damages  for  tak- 
ing property,  can  in  no  case  rest  solely  upon  the  personal 
examination  of  the  premises  by  the  jury,  however  well  con- 
vinced they  may  be  that  their  examination  is  a  better  basis 
than  the  testimony  of  witnesses  heard,  and  an  instruction 
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^which  authorizes  the  jury  to  so  act,  is  error.  Peoria  Gaslight 
<&  Coke  Co.  V.  Peoria  Terminal  Ry.  Co.,  146  111.  872  (84 
N.  E.  Rep.  550;  21  L.  R.  A.  878).  Citing,  Railroad  Co.  v. 
Schneider,  127  111.  144  (20  N.  E.  Rep.  41)  ;  Washhum  v. 
Railroad  Co.,  59  Wis.  864  (18  N.  W.  Rep.  828).  Under  the 
New  York  statute  it  is  held  that  the  second  report  of  commis- 
sioners who  constitute  the  tribunal  to  determine  the  appropri- 
ation and  compensation  is  final  and  conclusive  as  matters  of 
fact  and  law.  In  re  Southern  Boulevard  R.  C0.,148  N.  Y. 
258  (88  N.  E.  Rep.  276).  By  proceeding  under  a  statute, 
a  party  waives  his  right  to  question  its  constitutionality ;  and, 
where  a  jury  is  demanded  to  assess  damages  after  an  appraise- 
ment by  commissioners,  all  irregularities  in  the  proceedings 
•of  the  commissioners  become  immaterial.  Minneapolis,  St. 
P.  d:  S.  Ste.  M.  R.  R  Co.  v.  Nester,  8  N.  Dak.  480  (57 
N.  W.  Rep.  510). 

Sec.  276.    Notice  of  condemnation  proceedings.   The 

land  owner  must  have  notice  of  the  proceeding  and  an  oppor- 
tunity to  dispute  the  claim  that  the  appropriation  is  necessary 
or  for  public  good.  Lynch  v.  Town  of  Rutland,  66  Vt.  570 
(29  Atl.  Rep.  1015) ;  Kansas  City  d:  S.  W.  Ry.  Co  v.  Fisher,  58 
Kan.  512  (86  Pac.  Rep.  1004).  A  statute  (Wash.  Laws  18;98, 
p.  287)  providing  for  the  appropriation  of  land  for  a  high- 
way upon  notice  given  by  posting  the  same  upon  the  premises, 
was  held  unconstitutional.  Smith  v.  Cochrane,  9  Wash.  St. 
85  (87  Pac.  Rep.  811;  87  Pac.  Rep.  494.)  The  notice  of  the 
filing  of  the  report  of  the  commissioners  required  by  Mo.  Rev. 
Stat.  §  2788,  in  case  of  non-resident  defendants  need  not  be 
personally  served,  but  may  be  served  by  posting  in  the  clerk's 
office,  as  provided  by  the  Code  of  Civ.  Proc,  §§  2088,  2284, 
where  jurisdiction  of  such  defendants  has  been  previously 
acquired  in  such  proceedings  by  notice  and  by  publication. 
Chicago,  S.  F.  £  C.  Ry.  Co.  v.  Swan,  120  Mo.  80  (25  S.  W. 
Rep.  584).  Under  Mo.  Rev.  Stat.  1888,  ch.  42,  art.  6,  in  case 
of  condemnation  proceedings  against  a  non-resident,  upon  the 
filing  of  the  petition  and  publication  of  the  notices  as  therein 
required,  the  court  acquires  jurisdiction  of  the  subject  matter, 
and  of  the  person  of  the  defendant.  Chicago,  S.  F.  db  C.  Ry. 
Co.  V.  Swan,  120  Mo.  80  (25  S.  W.  Rep.  584).     Under  Tex. 
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Rev.  Stat.,  arts.  4186-41909  prescribing  that  the  commissioners 
in  condemnation  proceedings  shall  issue  written  notices  to  all 
interested  parties  of  the  time  and  place  of  the  hearing,  and 
that  their  return  shall  show  the  manner  and  time  of  service,  it 
is  held  that  notice  to  the  owner  of  the  land  sought  to  be  con- 
demned is  necessary  to  jurisdiction,  and  this  cannot  be  pre- 
sumed from  declarations  contained  in  the  report  of  the  com- 
missioners, nor  from  recitals  in  the  decree  of  condemnation, 
but  must  be  proved.  Adams  v.  San  Angela  Waterworks  Co.y 
Tex.  (25  S.  W.  Rep.  165). 

Sec.  277.  Right  to  trial  by  jury.  At  common  law^ 
the  right  of  jury  trial  did  not  exist  in  a  condemnation  proceed- 
ing. Kansas  City  Suburban  Belt  R,  Co,  v.  Kansas  City^  St. 
L.  d:  C.  /?.  Co.,  118  Mo.  599  (24  S.  W.  Rep.  478).  Citing, 
Prof,  Jury,  §§  84^88,  104;  Mills,  Em.  Dom.  §§  91,  258,  254; 
Pennsylvania  J^,  Co,y.  J^irst  German  JLutheran  Congregation, 
53  Pa.  St.  449;  People  v.  Smith,  21  N.  Y.  597;  Beekman  v. 
Railroad  Co.,  8  Paige  45 ;  Railroad  Co.  v.  Ferris,  26  Tex. 
588 ;  Steamboat  Co.  v.  Roberts,  48  Amer.  Dec.  190.  In  New 
Jersey,  a  landowner  has  no  constitutional  right  to  have  his 
compensation  assessed  by  a  jury.  Morris  v.  Comptroller,  54 
N.  J.  L.  268  (28  Atl.  Rep.  664).  Under  Mo.  Const.,  art.  12, 
§  4,  and  Rev.  Stat.  1889,  §  2788,  the  right  of  a  trial  by  jury 
on  the  question  of  damages  to  be  allowed  may  be  demanded 
by  either  party.  Kansas  City  Suburban  Belt  R.  Co.  v.  Kan- 
sas City,  St.  L.  £.  C.  R.  Co.,  118  Mo.  599  (24  S.  W.  Rep. 
478);  Chicago,  S.  F.  <&  C.  Ry,  Co.  v.  Elliott  et  al.,  108  Mo. 
821  (18  S.  W.  Rep.  901)  ;  Thompson  v.  Chicago,  S.  F.  £  C. 
Ry.  Co.,  110  Mo.  147  (19  S.  W.  Rep.  77) ;  Rothan  et  al.  v. 
St.  L.  O.  H.  £  C.  Ry.  Co.  etal.,  118  Mo.  182  (20  S.  W.  Rep. 
892) ;  Chicago,  S.  F.  £  C.  Ry.  Co.  v.  McGrev),  118  Mo.  890 
(21  S.  W.  Rep.  201).  Mills'  Ann.  Colo.  Stat.,  §  1721,  pro- 
viding that  any  party  may  demand  a  jury  of  freeholders  to 
assess  the  compensation,  is  in  contravention  of  Colo.  Const. , 
art.  2,  §  15,  providing  that  the  compensation  shall  be  ascer- 
tained by  commissioners,  or  by  a  jury,  *'  when  required  by  the 
owner  of  the  property."  Southwestern  Land  Co.  v.  Hickory 
J.  Ditch  Co.,  18  Colo.  489  (88  Pac.  Rep.  275). 
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Sec.  278.  Deposit  of  damages  or  giving  bond  therefor. 

Statutes  providing  for  the  payment  of  the  assessed  damages 
into  court  for  the  benefit  of  the  owner  are  constitutional. 
Morris  v.  Comptroller,  54  N.  J.  L.  268  (28  Atl.  Rep.  664)  ; 
T%e  Consumers^  Gas  Trust  Company  v.  liar  less  et  aU,  181 
Ind.  446  (29  N.  E.  Rep.  1062 ;  15  L.  R.  A.  505).  Under  a 
statute  (N.  J.  Revision,  p.  929,  §  101)  authorizing  railroad 
companies  to  take  possession  of  land  condemned  on  paying 
into  the  circuit  court  the  amount  of  the  fund  due  as  compen- 
sation, a  payment  to  the  clerk,  without  the  court's  knowledge, 
and  without  any  order  being  entered  on  its  minutes,  or  other 
records  being  made,  confers  no  right  of  appropriation  on  the 
company.  Nat.  Docks  <&  N^  J.  y.  C.  Ry,  Co.  v.  United  N 
y.  JR.  d'  C.  Co.,         N.  J.  Eq.  (28  Atl.  Rep.  678).     A 

statute  (Mo.  Rev.  Stat.  1879,  §§  894,896)  permitting  the  con- 
demning party  to  take  possession  of  the  land  upon  the  pay- 
ment into  court  of  the  damages  assessed  by  the  commissioners 
is  not  in  violation  of  the  constitutional  provision  (Mo.  Const. 
art.  2,  §  21)  providing  that  until  compensation  *'  shall  be  paid 
to  the  owner,  or  into  court  for  the  owner,  the  property  shall 
not  be  disturbed,  or  the  proprietary  rights  of  the  owner  therein 
divested."  Rothan  et  aU  v.  St.  JL.  O.  H.  <!b  C.  Ry.  Co.  et  al., 
118  Mo.  182  (20  S.  W.  Rep.  892).  The  land  owner  is  entitled 
to  the  money  paid  into  court  notwithstanding  the  pendency  of 
an  appeal.  St.  Louis,  K.  £  N»  W.  R.  Co.  v.  Clark,  119  Mo. 
857  (24  S.  W.  Rep.  157).  See  opinion  for  collation  and 
citation  of  authorities.  Where  there  is  a  re-assessment  of  such 
damages  by  a  jury  upon  exception  to  the  original  award  by  the 
commissioners,  which  has  been  paid  into  court  by  the  con- 
demning party,  such  re-assessment  should  not  include  inter 
est  on  [the  amount  so  paid  into  court.  St.  JLouis,  Oak  Hill  £ 
C.  Ry.  Co.  V.  Fowler,  118  Mo.  458  (20  S.  W.  Rep.  1069). 

Under  the  constitution  and  the  statutes  of  Missouri 
(Const,  art.  2,  §  21,  Rev.  Stat.  §§  2786,  2788),  which  pro- 
vides for  the  previous  payment  of  the  damages  assessed,  or 
their  deposit  with  the  clerk  of  the  court,  and  that  upon  a  rail- 
road company  doing  the  latter,  it  may  proceed  with  the  con- 
struction of  its  road,  it  is  held  that  on  such  company's  paying 
to  the  clerk  the  amount  awarded  by  the  commissioner  it 
became  the  property  of  the   owner,  and  he  was  entitled  to 
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interest  on  it  received  by  the  clerk,  although  he  refused  to 
accept  such  award,  and  by  subsequent  proceedings  had  it 
increased,  Snyder  v.  Cowan ,  120 Mo.  889  (25  S.  W.  Rep.  882) . 
A  railroad  company  may  appeal  on  the  issue  of  the  amount 
of  damages  adjudged  against  it  in  condemnation  proceedings, 
without  depositing  the  amount  in  court  or  restoring  pK>sses6iony 
where  it  has  been  for  several  years  in  possession  of  the  land 
under  a  lease  from  part  of  the  owners.  Ashland  Coal  £  Iron 
Ry.   Co.  V.  Davidson  et  al.,        Ky.  (20  S.    W.  Rep. 

270).  Under  Colo.  Const.,  art.  2,  §  15,  and  Gen.  Laws  1888, 
ch.  21,  §  248,  the  court  has  power  to  make  an  order  permitting 
the  petitioner  in  condemnation  proceedings  to  pay  into  court 
an  amount  sufficient  to  compensate  the  owner,  and  enter  upon 
the  land  pending  such  proceeding.  San  Luis^  C.  d:  /.  Co.  v. 
Kenilworth  Canal  Co.,  8  Colo.  App.  244  (82  Pac.  Rep.  860). 
Ariz.  Rev.  Stat.,  par.  1778,  applied.  Fisher  v.  District 
Court,        Ariz.  (86  Pac.  176). 

Sec.  279.  Dismissal  of  proceedings.  Condemnation 
proceedings  cannot  be '  dismissed  after  damages  have  been 
assessed,  and  judgment  of  condemnation  entered,  Chicago^  R. 
L  <&  P.  R.  Co.  V.  City  of  Chicago,  148  111.  479  (86  N.  E. 
Rep.  72)  ;  Meyers  et  al,  v.  Borough  of  South  Bethlehem,  149 
Pa.  St.  85  (24  Atl.  Rep.  280)  ;  Wood  v.  Trustees  of  State 
Hospital  for  Insane,        Pa.  St.  (80  Atl.  Rep.  287 ;  but  un- 

der Ky.  Gen.  Stat.,  ch.  18b,  it  is  held  that  the  right  of  the  owner 
to  compensation  does  not  attach  until  the  entry  of  the  com- 
pany on  the  land,  and  notwithstanding  the  judgment  of  the 
court  assessing  the  damages,  the  company  may  abandon  the 
taking  of  the  property  without  incurring  any  liability  beyond 
the  costs  of  the  proceeding.  Manion  v.  Louisville,  St.  L.  & 
Texas  R.  Co.,  90  Ky.  491  (14  S.  W.  Rep.  582).  In  the 
absence  of  a  statute  to  the  contrary  a  corporation  beginning 
condemnation  proceedings  may  discontinue  them  at  any  time 
before  final  award,  in  the  nature  of  a  judgment  in  favor  of  the 
property  owners  for  their  compensation,  is  made.  Simpson  et 
aL  V.  Kansas  City,  111  Mo.  287  (20  S.  W.  Rep.  88).  Citing, 
Railroad  Co.  v.  Lackland,  25  Mo.  515 ;  City  of  St.  Joseph 
v.  Hamilton,  48  Mo.  288;  State  v.  Hug,  44  Mo.  117;  Dill. 
Mun.  Corp.  §  609 ;  Lewis,  Em.  Dom.   §  656 ;  8  Sedg.  Dam. 


§  279,  280  EMINENT    DOMAIN.  822 

§  1166;  Mills,  Em.  Dom.  811 ;  City  of  St.  Louis  v.  Meintz, 
(Mo.  Sup.)  (18  S.  W.  Rep.  80).  Where  condemnation  pro- 
ceedings are  abandoned  after  long  and  unnecessary  delay,  a 
lando"vsrner  whose  property  is  involved  may  recover  damages 
for  his  trouble  and  expense  as  well  as  for  rents  and  profits  and 
other  special  damages  suffered  on  account  of  the  pendency  of 
such  proceedings.  Simpson  et  aL  v.  Kansas  City,  111  Mo. 
S87  (20S.  W.  Rep.  88). 

Sec.  280.  Recovery  of  deposits  upon  dismissal  of 
proceedings.  Where  a  railroad  company  having  deposited 
.money  to  secure  the  pa3anent  of  damages,  in  pursuance  of  an 
-order  of  court  as  provided  by  a  statute  (Ark.  Mansf.  Dig. 
^  5464) ,  subsequently  dismisses  the  condemnation  proceedings, 
without  having  entered  upon,  taken,  or  injured  any  of  the 
land  in  question,  it  is  entitled  to  have  such  money  refunded  to 
it.  Reynolds  v.  Louisiana,  A.  £  M,  Ry.  Co,,  59  Ark.  171 
(26  S.  W.  Rep.  1089).  The  court  say  :  "  In  Ex  parte  Rey- 
nolds, 52  Ark.  881  (1  Ballards*  Annual  §§  147-150),  it  was 
held  that  this  statute  is  in  harmony  with  the  constitutional 
provision  above  quoted,  and  the  order  of  the  judge  requiring 
the  deposit  in  this  case  was  sustained.  The  constitution  and 
statute  are  unambiguous.  The  purpose  for  which  the  deposit 
is  required  is  apparent.  By  making  the  deposit  the  railway 
•company  merely  acquires  the  right  to  enter  upon  the  land  and 
proceed  with  its  work  pending  an  assessment  of  damages. 
Its  right  to  the  property  is  not  complete  until  the  dam- 
ages have  been  paid.  The  deposit  is  not  made  for  the  owner 
of  the  land,  but  to  the  order  of  the  court,  to  secure  to 
him  the  payment  of  such  damages  as  may  be  awarded  by  the 
jury.  The  proceeding  is  purely  statutory.  There  is  no  pro- 
vision in  the  constitution  or  statute  that  a  party  who  has  once 
instituted  proceedings  to  condemn  property  shall  be  bound  to 
go  on  and  complete  the  proceedings  and  take  the  property. 
There  is  nothing  in  either  which  works  a  forfeiture  of  the 
deposit,  or  which  fixes  a  charge  upon  it,  beyond  the  amount 
of  damages  which  may  be  sustained  by  the  landowner  by  rea- 
son of  the  proceedings.  If  no  damages  are  sustained  by  him, 
none  can  be  awarded  by  a  jury.  Lewis,  Em.  Dom.  §§  612, 
•655,  658;    White  v.  Railroad  Co.,  64  Iowa,  281  (20  N.  W. 
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486) ;  Blackshire  v.  Railroad  Co,^  18  Kan.  514 ;  State  v. 
Mills,  29  Wis.  824;  Carson  v.  City  of  Hartford,  48  Conn. 
86;  Stacy  y.  Railroad  Co.,  27  Vt.  89;  Bergman  v.  Railroad 
Co.,  21  Minn.  588;  Sherwood  v.  Railroad  Co.,  Id.  126; 
Boom  Co.  V.  Patterson,  98  U.  S.  406 ;  Railroad  Co.  v.  Gates, 
120  111.  87  (11  N.  E.  Rep.  527)  ;  Railroad  Co.  v.  Lamborn, 
8  Colo.  880  (8  Pac.  Rep.  582)  ;  O' Neil  v.  Freeholders,  41 
N.  J.  Law,  161;  Williams  v.  Railroad  Co.,  60  Miss.  706, 
Peoria,  P.  dk  J.  R.  Co.  v.  Peoria  rf  S.  R.  Co.,  66  111.  175; 
Pail-way  Co.  v.  Teters,  68  111.  150;  Railroad  Co.  v.  C alien- 
der,  18  Kan.  500;  Corbin  v.  Railroad  Co.,  66  Iowa  74  (28 
N.  W.  Rep.  270);  Railroad  Co.  v.  JT/Z^^r,  17  Kan.  247; 
Railway  Co.  v.  Bridwell,  11  Ore.  288  (8  Pac.  Rep.  684)  ; 
Railway  Co.  v.  Turner,^  111.  188;  State  v.  Cincinnati  S 
I.  R.  Co.,  17  Ohio  St.  108;  Derby  v.  Go^^,  60  Mich.  1  (26 
N.  W.  Rep.  820." 

Sec.  281.  Miscellaneous  notes.  Statutory  provisions 
providing  a  method  by  which  a  landowner  may  acquire  com- 
pensation for  property  taken  or  damaged  are  not  exclusive  and 
do  not  take  away  his  common  law  remedies.  Chicago  db  I. 
Coal  R.  Co.  V.  Hall,  185  Ind.  91  (84  N.  E.  Rep.  704) ;  High- 
land  Ave.  rf  B.  R.  Co.  \.  Mathews,  99  Ala.  24  (10  So. 
Rep.  267).  Se^  contra  B  art  let  t  \.  Bristol,  N.  H. 
(24  Atl.  Rep.  906) .  A  homestead  occupied  as  a  residence 
may  be  taken  under  the  right  of  eminent  domain,  yockheck 
V.  Board  of  Com'rs.,  58  Kan.  780  (87  Pac.  Rep.  621).  A 
corporation  organized  under  a  general  statute  for  the  purposes 
of  building  a  railroad  may  condemn  land  for  the  purpose  of 
constructing  an  elevated  railroad  in  a  city.  Lieberman  v. 
Chicago  d:  S.  S.  R.  T.  R.  Co.,  141  111.  140  (80  N.  E.  Rep. 
544).  Where  a  corporation  having  power  to  condemn  land 
wrongfully  occupies  the  land  of  another,  but  whom  the  law 
does  not  give  the  right  to  institute  condemnation  proceedings, 
such  landowner  may  compel  the  corporation  to  legally  con- 
demn the  land,  and  a  writ  of  mandamus  is  the  proper  remedy. 
McDowell  y.  CityofAsheville,  112  N.  C.  747  (17  S.  E.  Rep. 
587).  One  in  possession  of  land  under  a  bond  for  title  from 
the  true  owner  with  purchase-money  partly  paid,  in  case  the 
premises  are  taken  or  damaged  for  public  purposes,  is  entitled 
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to  the  compensation.  JFulton  Co,  v.  Amorous^  89  Ga.  615 
(16  S.  E.  Rep.  201).  Where  one  acquiring  the  property- 
rights  and  franchises  of  a  corporation  condemning  land  for 
right  of  way,  has  entered  npon  and  used  the  same  for  the  pur- 
poses for  which  it  was  condemned,  it  must  be  held  to  have 
adopted  and  ratified  such  appropriation  and  is  in  equity  and 
good  conscience  bound  to  compensate  the  owners  for  their 
land  thus  taken.  New  Tork,  Chicago  £  St,  JL,  R*  /?•  Co.  v. 
Hammond^  182  Ind.  475  (82  N.  E.  Rep.  88). 

Sec*  282.     Miscellaneous    notes  —  Construction    of 

statutes.  Eminent  domain  statutes  are  to  be  strictly  con- 
strued. Vreeland  v.  Mayor  and  Aldermen  of  yersey  City^  54 
N.  J.  L.  49  (22  Atl.  Rep.  1052) ;  Creston  Water  Works  Co. 
V.  McGrathy         la.  (56  N.  W.  Rep.  680).     In  a  statute 

conferring  the  right  of  eminent  domain  for  **  milling"  pur- 
poses, the  term  *'  milling  "  was  held  to  be  synonymous  with 
the  word  **  manufacturing."  Lanthorn  v.  Bell^  18  Colo.  846 
(82  Pac.  Rep.  989).  Although  Mo.  Gen.  Stat.  1865,  ch.  66, 
§  5,  provides  that  in  case  more  than  one  owner  is  included  in 
the  petition  the  damages  allowed  each  shall  be  stated  sepa- 
rately, it  is  held  that  a  judgment  in  condemnation  proceeding^ 
cannot  be  collaterally  attacked  on  the  ground  that  the  dam- 
ages to  two  separate  parcels  of  land  owned  by  different  par- 
ties were  assessed  in  a  round  sum,  since  such  a  judgment, 
though  erroneous,  is  not  void.  Union  Depot  Co,  v.  Frederick 
etaL^  117  Mo.  188  (21  S.  W.  Rep,  1118).  For  dissenting 
opinion  see  21  S.  W.  Rep.  1180 ;  26  S.  W.  Rep.  850.  See,  on 
this  question,  Musick  v.  Kansas  City^  S.  rf  M,  Ry.  Co,^  114 
Mo.  809  (21  S.  W.  Rep.  491).  Where  separate  proceedings 
to  condemn  a  right  of  way  over  two  tracts  of  land  belonging 
to  the  same  person  are  heard  together,  and  damages  are 
assessed  in  a  single  sum,  an  exception  to  the  award,  though 
made  on  the  ground  of  the  inadequacy  of  the  assessment  as  to 
one  tract,  brings  up  the  whole  case  for  review.  Gulf  C.  dr 
S.  F,  Ry,  Co.  V.  Kerfoot,  85  Tex.  267  (20  S.  W.  Rep.  59). 

A  constitutional  provision  (Wash.  Const,  art.  1,  §  16) 
authorizing  the  taking  of  lands  for  **  private  w^ays  of  necessi- 
ty," is  not  a  self  executing  provision,  and  before  any  such 
right  can  arise,  the  legislature  must  define  what  are  to    be 
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"private  ways  of  neceaatty,"  and  prescribe  the  procedure  for 
tbeir  establishment.  Long  v.  Billings  et  aL,  7  Wash.  267  (84 
Pac.  Rep.  086).  Mo.  Const,  art.  2,  §  21,  provides  that  com- 
pensation for  property  taken  under  the  right  of  eminent 
domain  shall  be  ascertained  by  a  jury  or  board  of  commission- 
ers of  not  less  than  three  freeholders  in  such  manner  as  may 
be  prescribed  by  law,  and  until  the  same  be  paid  to  the  owner, 
or  into  the  court  for  him,  the  property  shall  not  be  disturbed, 
or  his  proprietary  rights  divested,  is  self  enforcing;  and 
although  the  legislature  may  have  enacted  no  law  providing  a 
mode  for  the  ascertainment  and  payment  of  such  compensa* 
tion,  the  party  entitled  to  the  right  may  resort  to  any  com- 
mon law  action  which  will  afiFord  him  adequate  and  appropri- 
ate  means  of  redress.  Hickman  v.  City  of  Kansas^  120  Mo. 
no  (25  S.  W.  Rep.  225 ;  28  L.  R.  A.  658).  Under  How. 
Mich.  Stat.  ch.  98,  §  10,  which  provides  that  upon  the  report 
being  made  by  the  commissioners  or  jury  appointed  in  pro- 
ceedings to  condemn  land  by  union  depot  companies,  *^  the 
court,  on  motion,  shall  confirm  the  same,  *  *  *  unless  for 
good  cause  shown  by  either  party ;  •  •  •  said  court  as  to  the 
confirmation  of  such  report  shall  have  the  powers  usual  in 
other  cases,'*  it  is  held  that  the  circuit  court  was  not  thereby 
limited  to  the  rejection  of  the  report  to  defects  of  jurisdiction, 
but  could  set  the  same  aside  for  any  improper  conduct  on  the 
part  of  the  jury  materially  affecting  the  merits  of  the  case. 
Fort  St.  U.  v.  Co.  V,  Backus y  92  Mich.  88  (52  N.  W.  Rep. 
790).  Ov&mjlm^  Backus  v.  Gartner,  S9  Mich.  209  (50  N. 
W.  Rep.  646).  Under  Tex.  Gen.  Laws  1889,  pp.  8,  4,  Rev. 
Stat.  arts.  4197, 4202, 4205  and  4208  making  provision  concern- 
ing condemnation  of  property  for  a  street  it  is  held  that  a 
judgment  for  damages,  rendered  on  trial  after  objection  to  the 
award  of  commissioners,  may  be  enforced  by  execution  against 
a  city,  though  it  has  not  taken  possession  of  the  property  con- 
demned for  a  street.  City  of  Laredo  v.  Benavidcs,  Tex. 
(25  S.  W.  Rep.  482). 
Under  Ala.  Code  §§  8216,  8218;  Sess.  Acts  1889-90,  p. 
112;  1890-91,  p.  1184,  the  damages  assessed  must  be  paid 
within  six  months,  or  the  assessment  is  no  longer  binding. 
Ala.  Midland  R.  R.  Co.  v.  Newton,  94  Ala.  448  (10  So.  Rep. 
89).    Under  Cal.  Pol.  Code,  §  2692,  condemnation  proceed- 
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ing8  to  open  a  private  way  over  land  may  be  maintained  in  the 
name  of  the  county.  Lake  County  v.  Allman^  102  Cal.  482 
(86  Pac.  Rep.  767).  Colo.  Gen.  Laws  1888,  ch.  21,  §  242  con- 
8trued— -decree  in  condemnation  proceedings.  San  Luis^  C. 
£  I.  Co.  v.  Kentlworth  Canal  Co.,  8  Colo.  App.  244  (82 Pac. 
Rep.  860).  Ind.  Act,  March  6,  1889,  applied— condemnation 
for  waterworks.  Werley  v.  Huntington  Waterworks  Co., 
Ind.  (87  N.  E.  Rep.  582).     Ind.  Acts  1889,  p.  22, 

held  constitutionals—condemnation  of  land  by  natural  gas 
companies.  T'ke  Consumers^  Gas  Trust  Company  v.  liar  less 
et  ah,  181  Ind.  446  (29  N.  E.  Rep.  1062;  15  L.  R.  A.  505). 
Iowa  Code  1878,  §§  465,  479  construed  and  applied— condem- 
nation of  land  by  cities  for  public  parks.  Arnold  v.  City  of 
Council  Bluffs,  85  la.  441  (52  N.  W.  Rep.  847).  Kan.  Sess. 
Laws  1889,  ch.  110,  construed  and  applied— condemnation  of 
land  for  county-seat  site.  Jockheck  v.  Board  of  Com*rs^  58 
Kan.  780  (87  Pac.  Rep.  621).  Mass.  Stat.  1885,  ch.  217,  §  4  con- 
strued and  applied — assessment  of  damages  for  the  appropria- 
tion of  water  for  mills.  Proprietors  of  Mills  v.  Randolph,  157 
Mass.  845  (82  N.  E.  Rep.  158).  How.  Mich.  Stat.  ch.  98 
construed  and  applied — Union  Depot  Act.  Port  St.  U.  D.  Co. 
V.  Backus,  92  Mich.  88  (52  N.  W.  Rep.  790).  Mich.  Local 
Acts  1889, 'Act.  No.  888,  construed— condemnation  by  com- 
missioners of  parks  and  boulevards  of  the  City  o(  Detroit. 
ComWs  of  P.  d  B.  of  Detroit  v.  Moesta,  91  Mich.  149  (51  N. 
W.  Rep.  908).  Mo.  Rev.  Stat.  1889,  §  2566,  construed— pro- 
ceedings by  railway  company  before  a  justice  of  the  peace  to 
condemn  land.  Musick  v.  Kansas  City,  S.  ilb  M.  By.  Co.,  114 
Mo.  809  (21  S.  W.  Rep.  491).  N..Y.  Laws  1888,  ch.  198 
applied.  Matter  of  City  of  Rochester,  187  N.  Y.  248  (88  N. 
E.  Rep.  820).  N.  Y.  Code  Civ.  Proc.  §  8857  et  seq.  applied. 
Matter  of  Trustees  of  iV.  OT.  db  B,  Bridge  to  acquire  Lands  of 
Clark,  187  N.  Y.  95  (82  N.  E.  Rep.  1054).  Under  the  S. 
Dak.  Stat,  a  proceeding  to  condemn  land  is  a  special  one,  and 
the  jurisdiction  of  a  judge  to  act  must  be  affirmatively  shown 
by  a  proper  petition  stating  the  necessary  jurisdictional  facts. 
Lewis  et  al.  v.  St.  Paul,  M.  db,  M.  Ry.  Co.,  S.  Dak. 
(58  N.  W.  Rep.  580).  Wis.  Rev.  Stat.  §  1849  applied— tax- 
ation of  costs.  Taylor  v.  Chicago,  M.  dk  St.  P.  R.  Co.,  88 
Wis.  645  (58  N.  W.  Rep.  855).     Wis.  Laws  1891,  ch.  59, 
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subd.  20,  §  6y  constnied-^sufficiency  of  notice  in  case  of  con- 
demnation of  land  in  the  City  of  Oshkosh.  State  ex  reL  An- 
drews V.  City  of  Oshkosh,  84  Wis.  648  (54  N.  W.  Rep.  1095). 


EQUITY. 
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Sec.  288.  Equitable  relief  from  written  instruments 
and  forfeitures.  Before  a  court  of  conscience  will  relieve 
against  a  forfeiture  of  a  lease,  there  must  be  a  fair  and  reason- 
able commutation  as  alternative  for  the  main  thing  to  be  done, 
or  the  damages  from  failure  to  do  such  main  thing  must  be 
measurable  in  money  with  some  reasonable  degree  of  certainty, 
or  there  must  be  some  special  circumstances  calling  for  relief 
from  the  forfeiture  caused  by  the  party's  failure  to  perform 
the  specific  act  which  he  covenanted  to  perform.  Hukill  v. 
Guffey  et  aL,  87  W.  Va.  425  (16  S.  E.  Rep.  544).  Where  a 
written  instrument  fails  to  express  the  intention  of  the  parties 
and  to  permit  it  to  have  its  le&ral  effect,  will  work  a  fraud 
upon  one  of  the  parties,  courts  of  equity  will  grant  relief  either 
by  reforming  the  instrument,  or  by  restraining  the  assertion  of 
rights  under  it,  or  where  the  right  of  reformation  is  shown  by 
treating  the  instrument  as  reformed.  Scojield  v.  Siuinn,  54 
Minn.  9  (55  N.  W.  Rep.  745).  Where,  in  a  chain  of  title, 
there  is  a  deed  from  the  county  and  a  sheriff's  deed,  both 
without  seal,  and  the  regularity  of  the  proceedings  on  which 
the  sheriff's  deed  was  based  is  not  questioned,  the  defects  of 
title  occasioned  by  the  want  of  these  seals  may  be  cured  by  a 
suit  in  equity.      Gilbreath  v.  Dilday,         111.  (88  N.  E. 

Rep.  572). 

Sec.  284.  Equitable  relief  from  mistakes.  Where 
a  contract  was  entered  into  under  a  mutual  mistake  as  to  the 
existence  of  a  workable  vein  of  coal  in  the  land,  it  is  held  that 
it  may  be  rescinded  by  an  equitable  proceeding.  Blues  tone 
Coal  Co.  V.  Bell  et  aL,  88  W.  Va.  297  (18  S.  E.  Rep.  498). 


§  284, 285  KQjwnr.  828 

Where,  by  mistake,  a  bttildingr  is  omitted  from  the  description 
in  a  mortgage  and  after  foreclosare  and  purchase  by  the  mort- 
gagee the  mortgagor  remains  in  possession  as  the  tenant  of  the 
mortgagee,  it  cannot  be  sold  on  an  execution  issued  upon  a 
judgment  against  the  mortgagor.  Barton  v.  Beno,  84  la.  548 
(51  N.  W.  Rep.  86).  While  a  court  of  equity  will  not 
reform  a  written  contract  upon  the  ground  of  mistake,  unless 
the  mistake  is  shown  to  be  common  to  both  parties,  yet  it  may 
exercise  its  powers  to  g^ant  relief  in  a  proper  case,  by  rescind- 
ing and  cancelling  the  writing  upon  the  ground  of  a  mistake 
of  facts  material  to  the  contract  by  one  party  only.  Werner  v. 
Rawson,  89  Ga.  619  (15  S.  E.  Rep.  818).  Equity  will  relieve 
against  an  honest  mistake  of  fact.  Root  v.  King^  91  Mich. 
488  (51  N.  W.  Rep.  1118).  Where  a  grantor  in  conveying 
land  which  he  actually  sold,  by  mistake  refers  to  it  in  the 
description  as  the  land  of  another,  such  mistake  does  not  inval- 
idate the  conveyance.  Grant  et  al.  v.  Armstrongs  Ky. 
( 16  S.  W.  Rep.  581) .  Equity  will  not  grant  relief  from  a  mis- 
take of  law.  KUimann  v.  Gieselman  et  al.^  114  Mo.  487  (21 
S.  W.  Rep.  796)  ;  Porter  et  al.  v.  Jefferies  et  al.,  40  S.  C.  92 
(18  S.  E.  Rep.  229).     See  Reformation. 

Sec.  285.  Subrogation.  ^'  The  doctrine  of  snbrogation 
in  equity  requires— jFiV^/,  that  the  person  seeking  its  benefit 
must  have  paid  a  debt  due  to  a  third  party  before  he  can  sub- 
rogate to  that  party's  right ;  second^  that  in  doing  this  he  must 
not  act  as  a  mere  volunteer,  but  on  compulsion  to  save  himself 
from  loss  by  reason  of  a  superior  lien  or  claim  on  the  part  of 
the  person  to  whom  he  pay  the  debt.  *  *  •  The  right 
is  never  accorded  in  equity  to  one  who  is  a  mere  volunteer  in 
the  paying  of  a  debt  of  one  person  to  another."  Washburn 
V.  Osgood,  88  Neb.  804  (57  N.  W.  Rep.  529).  The  right 
does  not  depend  upon  the  contract,  privity  or  strict  surety ; 
and  while  it  is  true  that  the  principle  of  abrogation  cannot  be 
invoked  by  a  volunteer  or  a  stranger,  yet  where  one  loans 
money  upon  real  estate  security  for  the  express  purpose  of 
paying  off  and  discharging  liens  upon  the  same  property, 
expecting  in  good  faith  that  his  security  will  be  substituted  in 
place  of  that  which  he  discharges,  he  is  not  a  volunteer,  a 
stranger,  or  an  intermeddler  and  iht  original  debt  or  lien  can- 
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not  be  considered  extinguished  if  justice  requires  that  it  shall 
be  kept  alive  for  his  benefit*  Emmert  v.  Thompson  et  aL ,  49 
Minn.  886  (52  N*  W.  Rep.  81 ;  82  Am.  St.  Rep.  666).  This 
doctrine  is  supported  by  Hart  et  ux.  v.  Davidson  et  al.j  84 
Tex.  112  (19  S.  W.  Rep.  454)  ;  Bokn  SasA  rf  Boor  Co.  v. 
Case,         Neb.  (60  N.  W.  Rep.  576) ;  Heisier  v.    C. 

Aultman  d  Co.,  56  Minn.  464  (57  N.  W.  Rep.  1058). 
Where  the  mortgagee,  or  a  stranger  to  the  record,  purchases 
the  mortgaged  premises  at  a  void  sale  under  foreclosure  pro- 
ceedings, and  then  conveys  by  warranty  deed  said  premises  to 
a  third  party,  he  becomes  subrogated  in  equity  to  the  rights 
<A  the  mortgagee  in  said  mortgaged  premises,  as  well  as  the 
mortgage  debt  thereon,  to  the  extent  of  his  purchase,  and  may 
demand  a  valid  foreclosure  of  said  mortgage  for  his  protection. 
His  right  to  be  subrc^ated  to  the  extent  of  his  purchase,  in 
such  a  case,  to  the  mortgage  security,  does  not  depend  upon 
a  contractual  assignment  of  the  mortgage  debt,  but  it  comes 
about  by  operation  of  law.  yordan  v.  Sayre  et  aL,  29  Fla. 
100  (10  So.  Rep.  828).  Where  a  vendor  sold  and  conveyed 
land  to  a  corporation  and  reserved  in  the  deed  a  vendor's  lien, 
and  a  third  person  at  the  instance  of  the  corporation  advanced 
the  money  to  pay  off  the  purchase-money  notes  with  the  under- 
standing that  he  was  to  hold  them  as  additional  security  for 
the  money  thus  loaned,  it  was  held  that  such  third  person 
should  be  subrogated  to  the  vendor's  rights  under  the  lien. 
Hulings  V.  Hulings  iMmher  Co.,  88  W.  Va.  851  (18  S.  E. 
Rep.  620). 

Sec.  286.  As  to  when  the  right  of  subrogation  will 
be  enforced.  A  purchaser  of  real  estate  who  has  paid  oflf  a 
prior  mortgage  thereon,  in  the  belief  that  he  was  the  owner  of 
the  property  purchased,  will  on  failure  of  his  title,  be  subro- 
gated to  the  rights  of  the  mortgagee,  as  against  the  mortgagor 
and  others  who  are  in  equity  liable  for  the  mortgage  debt. 
Betts  V.  Sims,  85  Neb.  840  (58  N.  W.  Rep.  1005 ;  87  Am.  St. 
Rep.  470) .  One  who  pays  a  mortgage  debt  under  an  agree- 
ment of  an  assignment  of  the  old  mortgage  or  for  a  new  mort- 
gage for  his  own  benefij:  or  protection,  acquires  a  right  to  the 
security  held  by  the  first  mortgagee.  Thompson  v.  Connecti- 
cut Mut.  Life  Ins.  Co.,         Ind.  (88  N.  E.  Rep.  790) ; 
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F'risbee  v.  Frisbee,  86  Me.  444  (29  Atl.  Rep.  1115).  A  vol- 
untary conveyance  made  in  fraud  of  prior  creditors,  subsequent 
creditors  whose  means  were  used  to  pay  off  the  prior  debts 
will  be  subrogated  to  the  rights  of  those  of  the  creditors  whose 
debts  their  means  have  been  used  to  pay.  Rudy  v.  Austin^  56 
Ark.  78  (19  S.  W.  Rep.  111).  It  is  not  a  misdemeanor  for  one 
to  purchase  at  administrator's  sale  land  set  apart  as  the  home- 
stead of  minor  children,  and  such  purchaser  may  be  subro- 
gated to  the  rights  against  the  estate  which  were  held  by  the 
creditors  whose  claims  his  money  has  paid.  But  the  creditors 
to  whose  rights  the  purchaser  seeks  to  be  subrogated,  are  nec- 
essary parties  to  the  suit  to  obtain  such  subrogation,  Harris 
V.  Watson,  56  Ark.  574  (20  S.  W.  Rep.  529).  A  party  may 
purchase  the  homestead  of  a  deced'ent  at  a  void  probate  sale 
for  the  payment  of  debts,  under  the  belief  that  he  is  aquiring 
title,  and  will  be  subrogated  to  the  rights  of  the  creditors  to 
the  payment  of  whose  claims  the  purchase-money  was  appro- 
priated. Bond  V.  Montgomery,  56  Ark.  568  (20  S.  W.  Rep. 
525).  Where  an  insolvent  procures  money  with  which  to  dis- 
charge a  valid  incumbrance  upon  his  homestead,  upon 
agreement  that  he  will  procure  an  assignment  of  such 
incumbrance  to  the  person  fnrnishing  the  money  and  instead 
of  procuring  such  assignment  pays  off  the  incumbrance  and 
procures  a  discharge,  equity  will  subrogate  the  party  furn- 
ishing the  money  to  the  rights  of  the  holder  of  the  incum- 
brance, as  against  both  the  insolvent  and  his  wife.  Heuser  v. 
Sharman,         la.  (56   N.  W.  Rep.  525).     Where  a  joint 

tenant  is  compelled,  in  order  to  protect  his  own  interests,  to 
pay  and  satisfy  a  mortgage,  he  will  be  subrogated  to  the 
rights  of  the  mortgagee.  Shaffer  v.  McCloskey  et  aL, 
101  Cal.  576  (86  Pac.  Rep.  196).  One  who  pays  debts  of  a 
decedent  is  entitled  to  be  subrogated  to  the  rights  of  the  cred- 
itors. Kelley  v.  Ball  et  aL,  Ky.  (19  S.  W.  Rep. 
581)  ;  Bailey  v.  Bailey,  S.  C.  (19  S.  E.  Rep.  669). 
Cases  in  which  particular  facts  are  considered  and  held  to  be 
sufficient  to  authorize  a  subrogation.  Hofman  v.  Demple,  52 
Kan.  756  (85  Pac.  Rep.  808)  ;  London  d  N.  W.  American 
Morig.  Co,  V.  Tracy,  Minn.  (59  N.  W.  Rep.  1001)  ; 
Reimler  et  al.   v.  PJingsten,        Md.           (28  Atl.  Rep.  24)» 
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Sec.  287.  As  to  ivhen  the  right  of  subrogation  wilt 
be  denied.  The  right  of  subrogation  does  not  exist  in  favor 
of  one  who  pays  a  debt  which  he  has  made  primarily  his  own. 
Witt  V.  Rice,        la.  (57  N.   W.  Rep.   951).      Nor  in 

favor  of  a  mere  volunteer.  Kleimann  v.  Gieselmann  ct  aL, 
114  Mo.  487  (21  S.  W.  Rep.  796).  Nor  in  favor  of  a  trustee 
who  advances  money  to  extinguish  a  lien  on  the  trust  property. 
Norris  v.  Woods,  89  Va.  878  (17  S.  E.  Rep.  552).  It  is  held 
that  where  a  mortgage  is  given  on  land  owned  in  common  by 
husband  and  wife  to  secure  a  debt  of  the  husband,  a  purchaser 
of  the  husband's  interest  in  the  land,  who  pays  off  the  mort~ 
gage  debt,  is  not  entitled  to  be  subrogated  to  the  mortgagee's 
right  as  against  the  wife's  interest  in  the  land,  since  she  was 
only  surety  for  her  husband,  and  was  as  effectually  released  by 
the  payment  of  the  debt  by  the  purchaser  as  if  the  husband, 
the  principal  debtor,  had  paid  it.  Zcller  v.  Henry  ct  aL,  157 
Pa.  St.  1  (27  Atl.  Rep.  559).  The  doctrine  of  subrogation 
will  not  be  so  applied  as  to  enable  those  who  are  negligent  to 
secure  an  advantage  over  those  who  are  diligent.  I^t,  Dodge 
Bldg.  d  Z.  Ass'n  V.  Scott,  86  la.  481  (58  N.  W.  Rep.  288), 
Where  a  mortgage  is  given  to  secure  several  notes,  a  surety 
upon  one  of  the  notes  is  not  entitled  to  subrogation  until  all 
are  paid.  London  db  N,  JV.  American  Mortg.  Co,  v.  Pitz^ 
gerald  et  al.,  55  Minn.  71  (56  N.  W.  Rep.  464).  One  cannot 
be  subrogated  to  the  rights  of  another  having  a  mortgage 
security  until  he  has  paid  the  debt  secured  by  it.  Lumber^ 
men^s  Ins.    Co.   v.  Sprague,        Minn.  (60  N.  W.  Rep. 

1101). 

Sec.  288.  The  doctrine  of  relation.  The  doctrine  of 
the  relation  of  a  conveyance  back  to  the  date  of  the  contract 
of  sale  is  not  to  be  applied  in  favor  of  a  mere  trespasser.  This 
doctrine  is  a  fiction  of  law  adopted  by  courts  solely  for  the 
purpose  of  justice  and  is  only  applied  for  the  security  and  pro- 
tection of  persons  who  stand  in  some  privity  with  the  party 
that  instituted  proceedings  for  the  land  and  acquired  the  equit- 
able claim  or  right  to  the  title.  Stahl  v.  Lynn  et  aL,  86 
Wis.  75  (56  N.  W.  Rep.  188). 

Sec.    289.      Equitable    principles  —  Miscellaneous 
notes*    The  absence  of  a  plain  and  adequate  remedy  at  law 
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affords  the  only  test  of  equity  jurisdiction,  and  the  application 
of  this  principle  to  a  particular  case  must  depend  altogether 
upon  the  character  of  the  case,  as  disclosed  in  the  proceedings. 
It  is  not  enough  that  there  is  a  remedy  at  law.  It  must  be 
plain  and  adequate,  or,  in  other  words,  as  practical  and  effi- 
<:ient  to  the  ends  of  justice,  and  its  prompt  administration,  as 
the  remedy  in  equity.  JVatson  v.  Sutherland^  5  Wall.  74, 
followed.  Welton  v.  Dickson  et  al.,  88  Neb.  767  (57  N.  W. 
Rep.  559 ;  22  L.  R.  A.  496).  A  court  of  equity  will  not  aid 
parties  who  are  seeking  to  evade  the  policy  of  law  as  defined 
in  a  public  statute,  but  it  will  leave  them  where  it  finds  them. 
Dewkursieial.Y.  Wright,^  Fla.  228(10  So.  Rep.  682). 
'*  Where  one  tenant  in  common  pays  off  a  lien  upon  the  joint 
property,  he  becomes  entitled  to  con^ibution  from  his  co- 
tenants,  to  the  extent  of  their  respective  interests ;  and  a  court 
of  equity  will,  in  order  to  secure  such  contribution,  enforce 
upon  the  interests  of  all  an  equitable  lien  of  the  same  charac- 
ter as  that  which  has  been  removed."  L<ing  v.  CadweUet 
4iL,  18  Mont.  458  (84  Pac.  Rep.  957).  One  seeking  the  aid 
of  a  court  of  equity  must  be  diligent,  and  'guilty  of  no  fraud. 
yeffries  et  al.  v.  Southwest  Virginia  Imp,  Co,  et  al.^  9S  Va. 
£62  (14  S.  £.  Rep.  661) ;  Gorman  v.  McAuliffe,  Ga. 
{20  S.  £.  Rep.  880) ;  and  must  do  equity,  Pounds  et  aL  v. 
Clarke  et  aL,  70  Miss.  268  (14  So.  Rep.  22). 

A  claimant  of  an  equitable  title  to  lands  under  unsealed 
instruments  purporting  to  convey,  cannot,  without  proof  of 
the  instruments,  have  equitable  relief  as  against  the  holders  of 
the  legal  title,  although  the  grantor  in  such  instruments  is 
defaulted.  Head  et  al.  v.  Thurber,  142  111.  480  (82  N.  E. 
Rep.  492).  The  fact  that  a  second  mortgagee  of  land,  to 
induce  the  first  mortgagee  to  permit  a  third  party  to  have  a 
first  lien,  became  surety  of  the  first  mortgagee's  debt,  does  not 
give  to  other  or  subsequent  creditors  of  the  mortgagor  the 
right  to  demand  that  the  first  mortgagee  should  first  collect 
from  such  surety.  Moses  et  aL  v.  Home  B,  <£  L.  A.,  Ala. 
(14  So.  Rep.  412).  Where  lands  are  directed  to  be  con- 
verted into  money  and  the  proceeds  given  as  a  legacy,  the 
devise  will  be  treated  as  a  legacy  of  personal  property ;  and 
w^hen  the  conversion  is  so  ordered  it  takes  effect  from  the 
death  of  the  testator.     Snover  v.   Squire  et  aL,         N.  J.  Eq. 
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(24  Atl.  Rep.  866).  Where  a  wife  mortgages  her  prop- 
erty to  secure  a  debt  of  her  husband  for  which  the  creditor 
holds  other  security,  he  may  be  required  to  exhaust  such  other 
security  before  selling  her  property.  Grand  Rapids  Sav. 
Bank  V.  Denisan,  92  Mich.  418  (52  N.  W.  Rep  788). 


ESTATES. 


MoILHINNY  V.  MclLHINNY. 

(137  Ind.    411). 

Shelley's  case— Application  of  the  rule.    When  a  deed 

conyeyed  a  life  estate  to  the  fi^antee  with  the  remainder  to  "  the 
issue  of  her  body,"  but  in  the  event  of  the  srantee's  death  without 
"issue  of  her  body  '*  then  with  remainder  to  another,  it  is  held  that 
the  word  ^^issne"  is  a  word  of  purchase  and  that  the  rule  in 
Sbelley'scase  doea  not  apply;  oremling'  Fletcher  v.  FUteh&r^  88  Ind. 
418. 

McCabb,  J. 

Sec.  200.  Pacts  stated.  Suit  by  appellee  to  quiet  title 
against  appellant.  Ovemilinfir  appellant^  exceptions  to  the 
conclusions  of  law  stated  on  a  special  finding  by  the  court  is 
assigned  here  for  error.  The  substance  of  the  special  finding 
is  that  on  the  21st  day  of  December,  1881,  one  William  Mer- 
rill, the  father  of  appellee,  was  the  owner  in  fee  simple  and  in 
possession  of  the  real  estate  described  in  the  complaint,  which 
was  65  acres  of  land.  That  on  said  day,  while  he  was  such 
owner,  he  and  his  wife  executed  to  his  daughter,  Annie  Mer- 
rill, then  aged  14  years,  a  deed  for  said  real  estate,  reading  as 
follows:  '*  This  identure  witnesseth  that  we,  William  Mer- 
rill and  Annie  Merrill,  his  wife,  of  Fayette  county,  in  the  state 
of  Indiana,  convey  and  warrant  to  Annie  Merrill,  Junior,  of 
Fayette  county,  Indiana,  for  and  during  her  life,  with  re- 
mainder over  to  the  issue  of  her  body  bom  alive,  then  with  re- 
mainder over  to  John  Merrill  for  and  in  consideration  of  the 
sum  of  eight  thousand  dollars  as  an  advancement  made  to  the 
said  Annie  Merrill,  Junior,  by  the  said  William  Merrill  in  his> 
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estate,  the  following  real  estate  in  Fayette  county,  in  the  state 
of  Indiana,  to  wit  (then  follows  a  description  of  the  land). 
In  witness  whereof  the  said  William  Merrill  and  Annie  Mer- 
rill, his  wife,  have  hereunto  set  their  hands  and  seals  this  21st 
day  of  December,  A.  D.  1881.  William  Merrill.  Annie  Mer- 
rill." That  the  execution  of  said  deed  was  duly  acknowledged 
before  the  proper  officer  on  the  same  day  by  the  grantors. 
That  the  plaintiff,  Anna  C.  Mcllhinny,  is  the  same  person 
named  in  said  deed  as  Annie  Merrill,  Jr.  That  at  the  time  of 
said  deed  the  plaintiff  was  an  unmarried  daughter  of  said  Will- 
iam Merrill,  and  did  not  have  born  to  her  any  children  until 
the  27th  day  of  July,  1890.  On  that  day  Jennie  L.  Mcllhinny 
was  bom  to  the  plaintiff,  she  being  the  plaintiff's  first  and  only 
child,  and  is  now  living.  That  after  the  execution  of  the  deed 
the  appellee  took  possession  of  the  premises  conveyed.  That 
the  defendant  John  Merrill  is  the  John  Merrill  mentioned  in 
the  deed.  That  John  Payne  is  now,  and  was  before  the  be- 
ginning of  the  suit,  the  legal  and  qualified  guardian  of  said 
Jennie  L.  Mcllhinny.  That  the  appellee  has  not  parted  with 
the  title  to  said  real  estate  conveyed  to  her  by  said  deed,  but 
is  still  the  owner  of  whatever  title  said  deed  conveyed  to  her. 
That  John  Merrill  and  John  Payne,  appellant's  guardian,  both 
claimed,  prior  to  bringing  the  suit,  that  the  appellee  was  not 
the  owner  in  fee  simple,  and  that  they  had  some  interest  in 
the  land.  That  said  claim  casts  a  cloud  upon  the  title  of  ap- 
pellee in  fee  simple.  The  conclusions  of  law  are  "  that  appel- 
lee, Annie  C.  Mcllhinny,  was  at  the  beginning  of  the  suit,  and 
is  now,  the  owner  in  fee  simple  of  the  real  estate  described  in 
the  complaint,  setting  out  the  description  by  metes  and 
bounds ;  and  that  said  John  Merrill  and  Jennie  L.  Mcllhinny 
have  no  interest  in  said  real  estate." 

Sec.  201.  The  rule  in  Shelley's  case.  It  is  con- 
tended by  the  appellee's  counsel  that  the  rule  in  Shelley's 
Case  applies  to  the  deed,  and  that  by  that  rule  a  title  in  fee 
simple  vested  in  the  first  taker  by  virtue  of  the  deed.  The 
appellant's  counsel  contend  that  the  rule  in  Shelley's  Case  does 
not  not  apply,  and,  if  that  rule  does  not  apply,  the  plainly- 
expressed  intention  of  the  grantor  was  to  vest  a  life  estate  in 
the  appellee,  with  remainder  over  in  fee  to  the  issue  of  her 
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body  born  alive.     It  is  not  denied  by  the  appellee's  counsel 
that  such  was  the  apparent  and  plainly-expressed  intent  of  the 
grantor,  but,  invoking  the  aid  of  the  rule  in  Shelley's  Case, 
and  quoting  from  Chancellor  Kent,  they  say:  *'And  yet  it 
(the  rule  in  Shelley's  Case)  is  admitted  to  interfere  in  most 
cases   with    the    presumed,   and   in   many   others    with    the 
declared,  intention  of  the  parties  to  the  instrument  to  which  it 
is  applied."     They  therefore  conclude,  if  the  deed  in  question 
falls  within  the  rule  in  Shelley's  Case,  the  question  of  inten- 
tion is  foreign  to  the  discussion  in  this  case.     The  rule  in 
Shelley's  Case  is  this :  * '  Where  a  freehold  is  limited  to  one 
for  life,  and  by  the  same  instrument  the  inheritance  is  limited, 
either  mediately  or  immediately,  to  heirs  of  his  body,  the  first 
taker  takes  the  whole  estate  either  in  fee  simple  or  fee  tail ; 
and  the  words  *  heirs '  or  *  heirs  of  the  body '  are  words  of  lim- 
itation, and  not  of  purchase."     Andrews  v.  Spurlin,  85  Ind. 
262.     In  Ridgeway  v.  Lamj>hear^  99  Ind.  258,  this  court  said  : 
"The  rule  in  Shelley's  Case,  1  Coke,  88,  is  the  law  of  this 
state,  and  in  all  cases  where  the  facts  make  it  applicable  we 
must  enforce  it,  although  we  may  think  there  was  not  much 
reason  for  it  at  the  time  of  its  adoption,  and  none  at  all  under 
the  existing  system   of  tenures   and    conveyances.     But   in 
accepting  the  rule  we  take  it  as  construed  and  enforced  by  the 
courts  which  formulated  and  proclaimed  it.     Pressed  by  the 
evils  wrought  by  the  rule,  and  shocked  by  the  great  number  of 
instances  in  which  it  operated  to  utterly  overthrow  the  inten- 
tion of  the  testator,  these  courts  centuries  ago  affirmed  that 
there  existed  an  important  difference  between  wills  and  deeds, 
and  that  the  rule  should  not  be  so  strictly  enforced  in  the  case 
of  a  will  as  in  the  case  of  a  deed.     It  has  long  stood  as  the  law 
that  there  is  a  material  distinction  between  wills  and  deeds, 
and  that  the  rule  in  Shelley's  Case  will  not  be  allowed  to  over- 
ride the  manifest  and  clearly-expressed  intention  of  the  tes- 
tator, but  that  the  intention  will  always  be  carried  into  effect 
if  it  can  be  ascertained.     It  is  true  that,  where  the  words  used 
are  such  as  bring  the  case  within  the  rule,  it  will  be  given  full 
force  and  effect ;  but  where  the  context  clearly  shows  that  the 
testator  annexed  a  different  meaning,  that  meaning  will  not  be 
adopted  to  frustrate  his  intention," 
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Sec.  202.  Issue  and  la^rful  issue — ^VS^hen  Mrords  of 
purchase.  But  the  appellee  insists  that  King  v.  Rea^  66  Ind. 
1,  is  parallel  to,  and  directly  supports,  the  conclusions  of  law 
stated  by  the  trial  court  in  the  case  at  bar.  It  must  be  con» 
fessed  that,  if  that  case  was  correctly  decided,  the  judgement 
in  this  case  must  be  affirmed.  One  of  the  deeds  involved  in 
that  case,  executed  by  Andrew  Wallace,  read :  "  Conveys- 
and  warrants  to  Martha  W.  Rea,  during  her  life,  with  remain- 
der to  the  issue  of  her  body,  their  heirs  and  assigns  forever."' 
The  court  held  that  Martha  W.  Rea,  by  the  deed  from  Andrew 
Wallace,  took  a  fee  simple  in  the  lands,  and  that  the  words 
^* issue  of  her  body  "  must  be  held  as  words  of  limitation,  and 
not  words  of  purchase.  It  was  held  in  Gonzales  v.  Barton^ 
45  Ind.  295,  Downey,  J.,  delivering  the  opinion  of  the  court, 
that  the  words  Mawful  issue'  were  words  of  limitation,  and 
not  words  of  purchase.  This  court,  in  following  that  case, 
lost  sight  of  the  fact  that  that  case  was  one  involving  the  con- 
struction of  a  will,  and  the  distinction  between  the  force  of  the 
word  *'  issue  "  when  used  in  a  deed  and  when  used  in  a  will. 
It  has  long  been  established  law  that  when  used  in  a  will  the 
word  **  issue"  may  be  a  word  of  purchase  or  it  may  be  a  word 
of  limitation,  depending  on  the  testator's  intention  as  ex- 
pressed in  the  context ;  but  when  used  in  a  deed  it  is  always  a 
word  of  purchase.  Elph.  Interp.  Deeds,  818,  819;  Bagshofucx 
V.  Spencer,  2  Atk.  582 ;  Doe  v.  Collis,  4  Term  R.  299 ;  Bowles^ 
Case,  11  Coke,  79b;  11  Am.  &  Eng.  Enc.  Law,  876,  877,  and 
authorities  there  cited;  2  Wash.  Real  Prop.  (5th  Ed.)  top  pp. 
654,  655.  It  also  is  held  in  j^elson  v.  Davis,  85  Ind.  478,  and 
in  Skimer  v.  Mann^  99  Ind.  192  (50  Am.  Rep.  82)  that  the 
word  **  issue  "  is  very  frequently  a  word  of  purchase.  It  wa» 
properly  enough  held  in  Gonzales  v.  Barton,  supra,  that  the 
word  ''issue  "  in  the  will  involved  in  that  case,  under  the  con- 
text therein,  was  a  word  of  limitation,  and  not  a  work  of  pur- 
chase. Quite  a  large  number  of  English  cases  are  therein  cited 
to  support  that  construction  of  the  word,  but  they  are  all  will 
cases.  It  is  quite  natural  that  in  the  light  of  all  those  cases 
construing  the  word  **  issue"  to  be  a  work  of  limitation,  and 
not  a  word  of  purchase,  the  distinction  between  the  force  and 
effect  of  the  word  when  used  in  a  will  and  when  used  in  a 
deed  should  escape  the  notice  of  the  court  in  citing  Gonzales 
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V.  Barton y  supra^  in  support  of  the  ruling  in  King' v.  Rea^ 
supra^  and  therefore  this  court  felt  constrained  to  say  **  this 
case  must  be  followed. "  The  legitimate  offspring  and  fruit 
borne  by  A7«^v.  Rea^  supra^  is  Fletcher  v.  Fletcher^  88  Ind. 
418,  which  is  also  cited  and  relied  upon  by  the  appellee  here. 
In  that  case,  Stoughton  J.  Fletcher  and  Allen  M.  Fletcher 
sued  their  minor  children  to  quiet  title  to  real  estate,  showing 
that  at  the  date  of  the  execiition  of  the  deed  they  were  unmar- 
ried, and  neither  of  them  ever  had  any  children  born  unto 
them,  but  that  since  the  execution  of  said  deed  both  of  them 
had  become  married,  and  had  children  bom  unto  them,  who 
are  still  living,  naming  them  as  defendants.  The  deed  was  by 
Stoughton  A.  Fletcher  and  wife,  who  "convey  and  warrant  to 
Stoughton  J.  and  Allen  M.  Fletcher  during  their  lives  one 
undivided  moiety  each,  and  then,  after  their  death,  to  their 
children  respectively,  in  fee  simple,  for  the  sum  of  $89,000, 
the  following  real  estate  in  Marion  county,  in  the  state  of 
Indiana.  (Then  follows  a  description  of  the  land).  In  wit- 
ness whereof,  the  said  Stoughton  A.  Fletcher  and  Julia  A. 
Fletcher,  his  wife,  have  hereunto  set  their  hands  and  seals  this 
30th  day  of  December,  A.  D.  1878.  S.  A.  Fletcher.  Julia  A. 
Fletcher."  The  foregoing  deed  is  such  as  at  common  law 
would  be  a  conditional  fee,  and  was  called  a  *'  fee  tail "  or 
'*  estate  tail,"  the  quality  of  which  is  defined  to  be  that  it  is 
liable  to  be  defeated  by  the  failure  of  the  contingency  or  con- 
dition on  which  it  is  made  to  depend ;  and  in  that  event,  at 
common  law,  it  reverted  to  the  donor.  1  Washb.  Real  Prop. 
(5th  Ed.)  106,  107,  and  authorities  there  cited  ;  6  Am.  &  Eng. 
Enc.  Law,  879,  and  authorities  there  cited. 

Sec.  298.  Estates  tail — Contingent  remainders — 
Statutory  construction.  By  our  statute  (2  Burns'  Rev.  St. 
1894,  §  8878)  '*  estates  tail  are  abolished  and^  any  estate  which, 
according  to  the  common  law,  would  be  adjudged  a  fee  tail, 
shall  hereafter  be  adjudged  a  fee  simple,  and  if  no  valid 
remainder  shall  be  limited  thereon,  shall  be  a  fee  simple  abso- 
lute." Now,  as  the  contingency  of  the  grantor  in  the  forego- 
ing deed  having  children  surviving  might  never  have  hap- 
pened, the  estate  was  a  conditional  one,  and  at  common  law 
would  have  been  a  fee  tail  or  estate  tail,  and,  but  for  the  latter 
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clause  of  the  above-quoted  statute  abolishing  such  estates,  it 
would  be  a  fee  simple  absolute  in  the  first  takers,  and  their 
children  would  have  taken  nothing.  The  question,  then, 
arises,  was  there  a  valid  remainder  limited  thereon?  If  there 
was,  then  the  first  takers  did  not  take  a  fee  simple  absolute, 
unless  the  rule  in  Shelley's  Case  applies.  Section  8880  of  the 
same  statute  provides  that  **  a  remainder  may  be  limited  on  a 
contingency  which,  in  case  it  should  happen,  will  operate  to 
abridge  or  determine  the  precedent  estate."  Accordingly  it 
has  been  held  by  this  court,  and  so  ruled  at  common  law,  that 
a  valid  remainder  might  be  limited  on  a  particular  estate  for 
life  to  unborn  children ,  and  on  their  birth  during  the  life  ten- 
ancy the  remainder  would  immediately  vest.  The  remainder 
is  contingent  before  and  vested  after  the  birth  of  the 
remainder-man.  Amos  v.  Amos,  117  Ind.  19  (19  N.  E.  Rep. 
589) ;  Id.,  117  Ind.  87  (19  N.  E.  Rep.  548)  ;  20  Am.  &  Eng. 
Enc.  Law,  854,  855;  2  Washb.  Real  Prop.  (5th  Ed.)  top  pp. 
610,  611 ;  Glass  v.  Glass,  71  Ind.  892.  It  follows  that  the 
deed  in  the  Fletcher  Case  limited  a  valid  remainder  upon  the 
particular  estate  granted,  and,  the  children  to  whom  it  w^as 
limited  being  unborn,  it  was  a  contingent  remainder  until  their 
birth,  when  it  became  vested,  unless  this  manifest  intent  was 
defeated  by  the  operation  of  the  rule  in  Shelley's  Case.  That 
rule  is  cited,  along  with  Kingw,  Rae,  supra,  as  authority  for 
the  conclusion  reached.  That  the  rule  in  Shelley's  Case  has 
no  application  to  that  case  is  too  plain  for  argument.  The 
word  **  children  "  used  in  the  deed  has  always  been  held 
in  this  court  and  the  courts  of  England  as  a  word  of 
purchase,  and  not  a  word  of  limitation.  Sorden  v.  Gate- 
wood,  1  Ind.  107;  Doe  v.  yackman,  5  Ind.  288;  8  Am.  & 
Eng.  Enc.  Law,  229-288,  and  authorities  there  cited.  The 
result  is,  if  we  follow  the  two  cases  of  King'  v.  Rae  and 
Fletcher  v.  Fletcher,  supra,  we  shall  extend  the  rule  in  Shel- 
ley's Case  further  in  this  state  than  it  was  ever  extended  in 
England  or  in  this  country,  so  far  as  we  have  been  able  to  dis- 
cover. While  it  is  a  rule  of  law  too  firmly  established  to  be 
shaken  by  the  courts,  and  which  the  courts  should  enforce, 
not  because  it  is  just  or  wholesome,  but  because  it  is  law,  yet 
its  operation  more  frequently  defeats  the  just  and  undoubted 
intention  of  grantors  and  testators  than  any  other  effect  it  ii^^s. 
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For  this  reason  the  courts  everywhere  are  inclined  to  circum- 
scribe its  operation  within  the  strict  limits  of  its  own  bound- 
aries. 

It  follows  from  what  we  have  said  that  there  was  no  word 

of  limitation  used  in  the  deed  to  the  appellee,  but  that,  the 

word  **  issue,"  used   therein,  being   a  word  of  purchase,  the 

rule  in  Shelley's  Case  does  not  apply.     Therefore  we  are  left 

free  to  give  effect  to  the  manifest  intent  of  the  grantor  therein, 

William  Merrill.     That  intention  is  very  clearly  expressed  to 

create  a  lif^  estate  in  his  daughter,  the  appellee  here,  with 

remainder  over  to  the  issue  of  her  body  bom  alive,  but  in  the 

event  of  her  dying  without  such  issue  born  alive,  then  with 

remainder   over   to   John    Merrill.     Such  a  deed,  as  we  have 

seen,  would  have  conveyed  what  is  known  at  common  law  as 

a  conditional  estate  or  fee,  called  an  "  estate  tail,"  liable  to  be 

defeated  by  the  failure  of  the  condition,  namely,  issue  of  her 

body  bom  alive,  and  failure  of  the  contingent  remainder- man, 

John  Merrill,  to  be  living  at  the  termination  of  her  life  estate. 

In  such  case,  at  common  law,  the  estate  would  revert,  as  we 

have  seen,  to  the  donor.     But   our  statute,  as  we  have  seen, 

changes  that  feature  of  the  estate,  and  makes  it  a  fee  simple  in 

the   first    taker — ^the    appellant — ^unless    there    was   a   valid 

remainder  over,  limited  to  the  issue  of  her  body,  or,  on  failure 

of  such  issue,  to  John  Merrill.     As  we  have  already  seen,  the 

remainder  limited  was  a  valid  one,  both  under  the  statute  and 

at  the  common  law.     It  was  contingent   at  the   date  of  the 

deed,  and  became  vested  by  the  birth  of  the  appellant  as  issue 

of  appellee's   body  bom   alive.      Having  become   vested   in 

appellant,  the  contingency  on  which  John  Merrill's  interest 

depended,  his  contingent  interest  has  ceased,  and  he  has  and 

can  have  no  further  interest.     2  Washb.  Real  Prop.  629 ;  20 

Am.  &  Eng.  Enc.  Law,  850,  and  authorities  there  cited.    The 

remainder  vested  in  appellant  on   her  birth,   subject   to   be 

opened  up  to  let  in   those  afterwards  bom  alive  as  issue  of 

appellee's  body  before  the  termination  of  her  life  estate.     20 

Am.  &  Eng.  Enc.  Law,  855,  and  authorities  there  cited.     In 

so  far  as  King  v.  Rae^  supra ^  is  inconsistent  with  this  opinion, 

is  overruled. 

It  is  but  just  to  the  learned  judge  of  the  trial  court  to  say 
that  he  was  under  legal  compulsion   to  follow  the  cases  just 
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referred  to  so  long  as  they  stood  unmodified,  and  not  overruled 
by  this  court ;  hence  he  was  fully  justified  in  holding  in  line 
with  those  cases  that  the  rule  in  Shelley's  Case  applied,  and 
that  the  appellee  took  a  fee  simple.  We  are  of  opinion  that 
the  trial  court  erred  in  its  conclusions  of  law.  The  judgment 
is  reversed y  and  the  cause  remanded,  with  instructions  to  the 
trial  court  to  restate  its  conclusions  of  law  in  accordance  with 
this  opinion. 

Sec.  294.    Shelley's  Case— Miscellaneous    notes. 

For  collation  of  authorities  as  to  the  history  and  reasoil  of  the  rule, 
see  Eardage  et  al  v.  Stroope,  58  Ark.  303  (24  S.  W.  Rep.  490).  In  a 
deed  the  word  **  issue"  is  always  a  word  of  purchase.  2  Wash.  Real 
Prop.  p.  604,  citing  Doe  v.  OoUis,  4  T.  R.  299;  Price  y.  Sisson,  13  N.  J. 
177  ;  Taylor  v.  Taylor,  63  Pa.  St.  483  (3  Am.  Rep.  665).  Ga.  Code,  § 
2249  provides  that  ''limitations  over  to  heirs,  heirs  of  the  body, 
lineal  heirs,  lawful  heirs,  issue,  or  words  of  similar  import,  shall 
be  held  to  mean  children,  whether  the  parents  be  alive  or  dead ;  and 
under  such  words,  children  and  the  descendants  of  deceased  chil- 
dren, by  representation,  in  being  at  the  time  of  the  vesting  of  the 
estate,  shall  take."  Smith  v.  Collins  et  al,  90  Ga.  411  (17  8.  E.  Rep. 
1013).  The  rule  prevails  in  Illinois,  Vangieson  v.  Henderson,  150  111.  119 
(36  N.  E.  Rep.  974);  and  N.  C.  Code,  §  1329  is  held  not  to  aboUsh  the 
rule  in  that  State.  StamesY.  HiU,  112  N.  C.  1  (16  S.  E.  Rep.  1011).  The 
rule  is  abolished  in  California  by  Cal.  Civ.  Code,  §  779.  Bamett  v. 
Bamett,  104  Cal.  298  (37  Pac.  Rep.  1049).  In  Massachusetts  the  rule 
has  been  abolished  as  to  wills  since  1792,  and  as  to  deeds  since  1836. 
Mass.  Pub.  Stat.  ch.  126,  §  4.  Sims  v.  Pierce,  157  Mass.  52  (31  N.  E. 
Rep.  718).  N.  J.  Revision,  p.  299,  §  10,  does  not  abolish  the  rule  in 
all  cases,  but  only  so  far  as  it  relates  to  the  lineal  heirs  of  the  first 
takee.    Lippincott  et  al.  v.  Davis,        N.   J.  I^.  (28  Atl.  Rep.  587). 

R.  I.  Pub.  Stat.  ch.  182,  §  2  modifies  the  rule  in  its  application  to 
wills.    BouteOe  v.    CUy  Sav,   Bank,        R.  I.  (26  Atl.  Rep.  63). 

Under  Ky.  Gen.  Stat.  ch.  63,  art.  1,  $  8,  a  conveyance  to  one  and  the 
'*heirs  of  her  body,"  passes  a  fee  simple  estate  to  the  grantee,  which 
is  not  affected  by  evidence  outside  of  the  deed  of  an  intention  to 
convey  only  a  life  estate.     Short  v.  Terry,        Ky.  (22  S.  W.  Rep. 

841);  McMeekin  v.  Smith,        Ky.  (21  S.  W.  Rep.  363);  Prichard  v. 

James  et  al.,  9^  Ky.  306  (20  S.  W.  Rep.  216).    This  statute  converts 
estates  tail  to  estates  in  fee  simple.     Pruitt  et  al.  v.  HoUand  et  al.,  96 
Ky.  641  (18  S.  W.  Rep.  852);  Ruley  et  al.  v.  Euley  et  oL,        Ky. 
(15  S.  W.  Rep.  659). 

Whenever  the  situation  is  created  that  is  pertinent  to  the  rule, 
it  applies  without  regard  to  the  intention  of  the  parties.  L^>p%neott 
et  aL  V.  Davis,        N.  J.   h,  (28  Atl.  Rep.  587).    A  devise  to  one 

"  during  his  natural  life,  and,  after  his  decease,  to  his  heirs,  their 
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heirs  and  asaig^ns,  forever,"  comes  within  the  rule.  Andrews  v. 
Lothropj  17  R.  I.  60  (20  Atl.  Rep.  97);  and  so  docs  a  conveyance  **  to 
M.  R.  and  her  heirs  exclusively."  Reddick  v.  Lord^  131  Ind.  336  (30  N. 
B.  Rep.  1085).  Except  as  affected  by  §  643  of  Mansf.  Dig-.,  abolish- 
ing estates  in  fee  tail,  the  rule  in  Shelley's  case  applies,  and  a  con- 
veyance of  land  to  one  for  her  natural  life,  "  and  then  to  the  heirs 
of  her  body,  in  fee  simple ;  and  if,  at  her  death,  there  are  no  heirs 
of  her  body,  to  take  the  said  land,  then  in  that  case  to  be  divided 
and  distributed  according  to  the  laws  for  descent  and  distribution," 
comes  within  the  rule.  Hardage  et  oL  y,  Stroope,  58  Ark.  303  (24  8. 
W.  Rep.  490).  It  is  held  that  the  rule  does  not  apply  to  cases  of  un- 
executed trust  nor  where  the  word  **  children  "  occurs.  Carrigan  v. 
Drake,  36  S.  C.  354  (15  S.  E.  Rep.  339).  The  rule  was  held  not  to 
apply  to  a  devise  to  the  daughter  '*  for  and  during  the  term  of  her 
natural  life,  and  at  her  death  to  the  issue  of  her  body  who  may  then 
be  living,"  the  devise  further  providing"  for  the  appointment  of  a 
trustee  to  preserve  the  life  estate  for  the  sole  and  separate  use  of 
the  daughter.  Qadeden  et  dL  v.  Deeportes  etaL,39  8.  C.  131  (17  8.  E. 
Rep.  706).  The  rule  does  not  apply  unless  an  estate  is  limited  to  the 
heirs,  general  or  special,  of  the  same  person  to  whom  a  preceding 
freehold  estate  is  g^iven  or  granted.  Smith  v.  CoUine  ^  aZ.,  90  Ga.  411 
(17  S.  E.  Rep.  1013). 
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Sec.  296.     Pee-siinple.      The   words  ''I  give,   devise 

and  bequeath  to ,  her  and  her  heirs  forever  "  in  a  will, 

vests  the  fee  simple  of  the  lands  devised  in  the  devisee.  Wol- 
fer  y,Hemmer  et  aL,  144  111.554(88  N.  E.  Rep.  751). 
Citing y  Baker  v.  Scott ^  62  111.  86,  and  others.  Under  the 
law  of  Indiana,  land  may  be  devised  to  the  person  in  fee  to  be 
divested  on  the  failure  of  certain  conditions,  and  then  to  vest 
in  other  persons.  Baling ^  by  Next  Friend  v.  Miller  et  aL , 
188  Ind.  602  (88  N.  E.  Rep.  854).  In  a  recent  case  the 
supreme  court  of  Indiana  say :  **  Words  in  a  will  which  pur- 
port to  vest  a  fee  may  be  so  modified  and  limited  by  other 
language  in  the  same  instrument  as  to  plainly  indicate  that  it 
was  the  intention  of  the  testator  to  vest  a  life  estate  only.  But 
where  an  estate  in  fee  is  devised  in  one  clause  of  a  will,  in 
clear  and  decisive  terms,  it  cannot  be  taken  away  or  cut  down, 
by  raising  a  doubt  upon  a  subsequent  clause,  nor  by  inference 
therefrom,  nor  by  any  subsequent  words  that  are  not  as  clear 
and  decisive  as  the  words  of  the  clause  giving  the  estate  in 


§  295  ESTATES.  842 

fee."  J^oss  et  al.  v.  Ross  ei  aL,  185  Ind.  867  (85  N.  E.  Rep. 
9).  A  devise  to  a  married  woman  to  have  and  to  hold  to  her 
sole  and  separate  use,  free  from  interference  or  control  of  her 
husband,  and  to  her  heirs  and  assigns,  gives  her  a  fee,  not  a 
life  estate  with  remainder  to  her  heirs.       Cressey  v.  Wallace^ 

N.  H.  (29   Atl.    Rep.   842).     It  is  held  that  a  deed 

which  "conveys  and  warrants"  land  to  a  town  "  for  the  use  of 
the  common  schools "  passes  the  fee.  Newfoint  Lodge  No. 
255 y  F,  <&  A.  M.  V.  School  Town  of  Nerwpoint^  Ind. 
(87  N.  E.  Rep.  650).  Where  the  granting  clause  of  a  deed 
conveys  property  to  children  in  trust  for  the  sole  benefit  of 
their  mother,  while  the  habendum  clause  declares  it  to  be  "in 
trust  for  her  and  themselves,"  meaning  the  children  named  as 
trustees,  the  mother  takes  a  fee  simple  estate.  Moore  et  aL 
V.  City  of  Waco  et  al.,  85  Tex.  206  (20  S.  W.  Rep.  61). 

Ky.  Gen.  Stat.  ch.  68,  art.  1,  §  7,  which  provides  that 
every  estate  created  by  deed  "  without  words  of  inheritance  ** 
shall  be  "  a  fee  simple,  or  such  other  estate  as  the  grantor  or 
testator  had  power  to  dispose  of,"  does  not  apply  where  a 
different  purpose  appears  "by  express  words  or  necessary 
inference."  Baskett  v.  Sellers  et  al.,  98  Ky.  2  (19  S.  W. 
Rep.  9).  Under  Mo.  Rev.  Stat.  1845,  p.  219,  §  5,  a  convey- 
ance to  one  "to  have  and  to  hold  the  same,  to  her  and  her 
children,  heirs  of  her  body,  forever,"  passes  an  estate  for  life 
to  the  first  grantee  with  remainder  in  fee  to  her  children. 
Boney.  Tyrrell  et  al.,  118  Mo.  175  (20  S.  W.  Rep.  796)- 
Ordinarily,  an  equitable  estate  in  fee  is  subject  to  the  same 
incidents  which  attach  to  a  legal  estate  in  fee,  and,  generally 
speaking,  these  include  the  right  to  dispose  of  the  estate  by 
alienation  as  well  as  by  devise.  Gunn  v.  Brawn  et  aL^ 
Md.  (28  Atl.  Rep.  462) .     Md.  Code,  art.  21,  §  11,  ap- 

plied—creation  of  fee  simple  estate.  Kelly  v.  Hilly  Md» 
(25  Atl.  Rep.  919).  A  right  to  take  gas  from  the  land, 
or  water  from  the  spring,  of  another,  for  private  use  or  com- 
sumption,  is  not  land  held  in  fee,  and  the  appliances  and 
privileges  necessary  to  the  enjoyment  of  the  right  are  not. 
Greenshurg  Puel  Co,  v.  Irwin  Nat,  Gas  Co,,  162  Pa.  St.  78 
(29  Atl.  Rep.  274).  Under  Mo.  Rev.  Stat.  1889,  §  8884,  the 
word  *'  heirs  "  is  not  necessary  to  the  creation  of  a  fee  simple 
estate.     McCullock  et  al,  v.  Holmes,  111  Mo.  445  (19  S.  W. 
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Rep.  1096);  Ewingw  Shannahan,  118  Mo,  188  (20  S.  W. 
Rep.  1066).  In  the  absence  of  such  a  statute,  a  conveyance 
to  a  trustee  with  power  to  sell  and  convey  the  fee  vests  in 
him  an  estate  in  fee  simple,  without  the  use  of  the  word 
"heirs."  Ewing  v.  Shannahan,  118  Mo.  188  (20  S.  W. 
Rep.  1065). 

Sec.  296.  Estates  tail — Missouri  statute.  In  Mis- 
souri Rev.  Stat.,  1855,  ch.  82,  §  5,  it  is  provided  that  every 
conveyance  or  devise  which  would  have  created  an  estate  tail 
under  the  statute  of  18  Edw.  I,  "  shall  vest  an  estate  for  life 
only  in  such  grantee  or  devisee,  who  shall  possess  and  have 
the  same  power  over,  and  right  in,  such  premises,  and  no 
other,  as  a  tenant  for  life  thereof  would  have  by  law ;  and, 
upon  the  death  of  such  grantee  or  devisee,  the  said  lands  and 
tenements  shall  go  and  be  vested  in  the  children  of  such 
grantee  or  devisee,  equally  to  be  divided  between  them,  as 
tenants  in  common,  in  fee ;  and,  if  there  be  only  one  child, 
then  to  that  one  in  fee ;  and,  if  any  child  be  dead,  the  part 
which  would  have  come  to  him  or  her  shall  go  to  his  or  her 
issue;  and,  if  there  be  no  issue,  then  to  his  or  her  heirs.'' 
Under  this  statute  it  wks  held  that  where  a  deed  conveyed 
land  to  the  grantee  *'  and  his  bodily  heirs,"  the  grantee 
took  the  life  estate  and  no  more,  and  upon  his  death,  leaving 
po  children  nor  their  descendants,  the  remainder  passed 
to  his  heirs  generally.  Clarkson  v.  Clarkson^  Mo. 
(28  S.  W.  Rep.  446).  A  grant  to  a  woman  and  "her  heirs 
by  the  body  of  S.,"  S.  being  her  husband,  would  at  com- 
mon law  create  an  estate  tail,  but  under  Mo.  Rev.  Stat.,  g 
8838,  it  is  converted  into  an  estate  for  life  in  the  woman,  with 
remainder  in  fee  to  heirs  begotten  by  S.  Reed  v.  Lanc^  122 
Mo.  811  (26  S.  W.  Rep.  957).  In  a  recent  case  the  supreme 
court  of  Rhode  Island  say  :  "  To  create  an  estate  tail  it  is 
necessary,  in  addition  to  the  word  *  heirs,'  that  there  should 
be  words  of  procreation  to  indicate  the  body  from  which  the 
heirs  are  to  proceed."  Smith  v.  Collins^  17  R.  I.  432  (22 
Atl.  Rep.  1018). 

Sec.  297.  Life  estates.  A  devise  to  a  wife  without 
limitation,  but  occurring  in  connection  with  a  provision  that 
the  property  remaining  at  her  death  should  be  divided  between 
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the  next  of  kin,  is  held  to  vest  the  wife  with  a  life  estate  only. 
Schorr  v.  Carter^  120  Mo.  409  (25  S.  W.  Rep.  588)  ;  Redman 
y.  Barger,   118  Mo.  568    (24  S.  W.  Rep.    177)  ;  Baker  v. 

Thompson,         Mass.  (87  N.  E.  Rep.  751)  ;    Wiley  et  al. 

V.  Gregory  et  al.,  185  Ind.  647  (85  N.  E.  Rep.  507)  ;  Hatch  v. 

Caine,  86  Me.  282  (29  Atl,  Rep.  1076) .  Where  a  will  directed 
to  the  executor  to"  deliver  the  remainder  to  my  wife,  *  *  * 
who  is  requested  and  expected  to  manapre  same  to  the  best 
advantage  in  caring  for  and  educating  the  children  and  sup- 
porting herself,"  it  was  held  to  vest    in  her  a  life  estate  only. 

Weaver  v.  Weaver's  Ex'r  et  al.,  92  Ky.  491  (18  S.  W.  Rep. 
228;  86  Am.  St.  Rep.  604).  Citing,  Frank  v.  Unz,  91  Ky. 
621  (16  S.  W.  Rep,  712).  A  conveyance  to  the  wife  and  the 
heirs  of  her  body  was  held  to  convey  a  life  estate  to  the  wife 
with  a  remainder  to  the  children  born  and  to  be  bom.  Fletcher 
eial.  V.  Tyler  et  al.,  92  Ky.  145  (17  S.  W.  Rep.  282  ;  86  Am. 
St.  Rep.  584) ;  but  where  the  conveyance  authorizes  the  wife 
to  sell  and  convey  the  land  '^  if  she  deem  it  necessary  and 
right "  conveyances  made  by  her  and  acquiesced  in  by  the 
heirs  are  held  valid.     Hatton  et  al.  v.  Turman  et  al.,  Ky. 

(17  S.  W.  Rep.  484).  Where  the  wife  is  devised  a  life 
estate  with  power  and  authority  to  sell  and  convey,  with 
remainder  after  her  death  to  the  testator's  heirs,  the  wife's  con- 
veyance in  the  exercise  of  such  authority  conveys  the  fee  of 
the  testator's  land.  McMillan  v.  William  Deering  db  Co.^ 
Ind.  (88  N.  E.  Rep.  898)  ;  Boyle  v.  Boyle  et  al.,  152 

Pa.  St.  108  (26  Atl.  Rep.  494 ;  84  Am.  St.  Rep.  629).  A  deed 
conveying  to  the  grantee  "  and  her  children  "  creates  a  life 
estate  with  remainder  in  fee  to  the  children  as  a  class.  Hague 
V.  Hague,  161  Pa.  St.  643  (29  Atl.  Rep.  261).  In  Georgia, 
prior  to  1858,  a  deed  to  A.,  "  and  after  his  death  to  the 
issue  of  his  body,"  creates  only  a  life  estate  for  A.,  and  after 
his  death  a  life  estate  for  his  issue.  Bradford  v.  Grijffin,  40 
S.  C.  468  (19  S.  E.  Rep.  76). 

A  devise  of  real  estate  to  the  wife,  **  subject  to  the  con- 
dition that  she  is  to  receive  the  rents,  profits,  and  benefits  dur- 
ing her  natural  lifetime,"  with  remainder  over,  after  death,  to 
the  daughter,  passes  a  life-estate  to  the  wife,  yones  v.  Dem^ 
tng,  91  Mich.  481  (51  N.  W.  Rep.  1119).  A  deed  in  which 
the  grantor  does  '*  hereby  grant,  sell,  and  convey,  unto  J.  P. 
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C,  to  have  and  to  hold  said  premises,  with  the  appurtenances, 
itnto  the  said  J.  P.  C.  for  and  during  the  term  of  his  natural 
life,  and  at  his  decease  the  same  shall  descend  in  equal  shares 
to  his  children,"  naming  them,  is  held  to  convey  a  life  estate 
to  J.  P.  C.  with  remainder  to  his  children  named.  Rupart  v. 
Penner,  85  Neb.  587  (58  N.  W.  Rep.  598 ;  17  L.  R.  A.  824). 
Coupling  with  a  power  of  sale  does  not  of  itself  convert  a  life 
-estate  into  a  fee  simple.  Sill  v.  WhitCy  62  Conn.  480  (26 
Atl.  Rep.  896;  20  L.  R.  A.  821).  A  devise  to  one  for  life 
with  a  power  of  disposition  by  will,  creates  only  a  life  estate 
where  the  power  is  not  exercised.  Longy.  Waldraven  et  al.  ^ 
118  N.  C.  887  (18  S.  E.  Rep.  251).  Words  introduced  into  a 
deed  of  conveyance,  after  the  words  of  conveyance  and  war- 
ranty, in  order  to  limit  the  estate,  must  be  apt  for  the  purpose, 
so  that  when  taken  in  connection  with  the  granting  words  of 
the  deed,  the  meaning  will  be  clear  and  irresistible  on  the  face 
of  the  deed  that  the  life  estate  only  was  intended.  Marsh  v. 
MorHs  et  aL,  188  Ind.  548  (88  N.  E.  Rep.  290).  Cal.  Code 
Civ.  Proc.,  §  777,  applied  to  a  particular  con veyance  which  was 
held  to  pass  only  a  life  estate.  Bamett  v.  Barneit^  104  CaU 
298  (87  Pac.  Rep.  1049).  Particular  conveyance  held  to 
create  a  life  estate  under  Mo.  Rev.  Stat.  1889,  §  8884.  Mc- 
Cullock  et  al.  v.  Holmes,  111  Mo.  445  (19  S.  W.  Rep.  1096). 
1  N.  Y.  Rev.  Stat.  782,  788,  §§  81-84,  applied— as  to  what 
power  of  disposition  will  convert  a  life  estate  into  a  fee. 
Humev.  Randall  et  al.,  141  N.  Y.  499  (86  N.  E.  Rep.  402). 
A  life  tenant  is  required  to  pay  the  taxes.  Little  et  aL  v. 
Edwards  et  al.,  84  Wis.  649  (55  N.  W.  Rep.  48).  A  life 
tenant  may  maintain  an  action  for  permanent  damages  to  the 
land,  and  recover  for  the  same  to  the  extent  which  the  value 
«  of  the  life  estate  is  diminished.  Brown  et  al.  v.  Woodruffs 
89  Ga.  418  (15  S.  E.  Rep.  491).  One  holding  under  a  devise 
to  him  and  his  wife  during  their  natural  lives,  has  power  to 
release  the  right  of  way  fo|-  a  railroad  through  the  land  for 
and  during  the  joint  lives  of  himself  and  wife.  Georgia  C.  <& 
N,  Ry.  Co.  v.  Scott  etal.,  88  S.  C.  84  (16  S.  E.  Rep.  185). 

Sec.  298.  Estates  in  future.  In  Minnesota  it  is  held 
that  the  common  law  rule  that  a  freehold  estate  to  commence 
in  the  future  cannot  be  granted  by  deed  without  the  interven- 
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tion  of  a  precedent  estate  to  support  it,  is  abolished  in  that 
state.  Sahledorwsky  v.  Arbuckle,  50  Minn.  475  (52  N.  W. 
Rep.  920).  The  court  say  :  **  At  common  law,  the  interven- 
tion of  a  particular  precedent  estate,  created  at  the  same  time, 
was  essential  to  the  validity  of  a  conveyance  of  an  estate  of 
freehold  to  commence  at  a  future  time.  The  reason  was 
that,  without  the  precedent  estate,  their  could  be  no  livery  of 
seisin  to  support  the  remainder ;  and  without  livery  of  seisin 
no  estate  of  freehold  could  be  created.  2  Bl.  Comm.  165 ;  4 
Kent,  Comm.  284.  Hence  a  conveyance  of  an  estate  in  fee  or- 
for  life,  to  commence  at  the  death  of  the  grantor,  (who 
reserved  or  retained  a  life  estate  to  himself,)  would  have  been 
void  if  regarded  as  a  feoffment  or*  bargain  and  sale.  The 
courts,  however,  succeeded  in  inv^enting  a  contrivance  by^ 
which  to  uphold  such  conveyances  by  implying  a  covenant  on 
part  of  the  grantor  to  stand  seised  of  the  lands  to  his  own  use 
during  his  life,  and,  after  his  decease,  to  the  use  of  the  grantee^ 
Of  course,  they  could  not  be  upheld  in  this  state  on  any  such 
ground,  for,  under  our  statutes,  there  are  no  implied  covenants^ 
and  such  uses  are  abolished.  The  reason  why,  at  common 
law,  a  precedent  was  necessary  to  support  a  freehold  estate  ta 
commence  in  future^  rested  entirely  upon  the  subtleties  and 
technicalities  of  the  feudal  tenures  of  real  proj>erty,  which 
have  no  application  in  this  state,  where  all  lands  are  allodial, 
and  not  held  of  any  superior.  Consequently  we  are  strongly 
inclined  to  the  opinion  that,  even  in  the  absence  of  any  statute 
on  the  subject,  it  ought  to  be  held  that  the  common  law  rule 
is  not  applicable,  but  that  a  conveyance  of  a  freehold  estate  in 
land  to  commence  at  a  future  time  is  valid,  although  no  prece- 
dent particular  estate  is  created  by  the  conveyance.  There  is^ 
no  good  reason  in  the  nature  of  things  why  this  ought  not  to 
be  so,  but  our  statutes  recognize  and  impliedly  authorize  such 
conveyances.  Gen.  St.  1878,  ch.  45,  §  10,  defines  a  future 
estate  as  one  '  limited  to  commence  in  possession  at  a  future 
t'ay,  either  without  the  intervention  of  a  precedent  estate  or 
on  the  determination  by  lapse  of  time  or  otherwise  of  a  prece- 
dent estate  created  at  the  same  time,'  Sections  11  and  24  of" 
the  same  chapter  also  clearly  imply  that  a  future  estate  may  or 
may  not  be  dependent  upon  a  precedent  estate." 
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Sec.  299.  Estate  of  lessee  of  a  stall  in  the  market 
place.  It  is  held  that  the  lessee  of  a  stall  in  a  city  market 
has  no  such  estate  as  will  sustain  an  action  of  trespass  against 
a  railroad  company  that  takes  possession  without  his  consent. 
Strickland  v.  Pennsylvania  R.  Co.,  154  Pa.  St.  848  (26  Atl. 
Rep.  481;  21  L.  R.  A.  224).  The  court  say:  **The  right 
to  sell  at  a  stall  or  stand  in  a  market  is  to  he  exercised  hy  the 
lessee  of  the  stall  or  stand  subject  to  all  the  qualifications  and 
restrictions  that  the  municipality  may  impose.  These  are  as 
much  a  part  of  the  lease  or  contract  as  though  actually  written 
into  it.  He  has  no  such  exclusive  right  to  the  possession  of 
the  stall  as  he  might  have  to  a  store  or  a  dwelling  house  rented 
to  him.  He  has  no  right  to  the  ground  covered  by  his  stall, 
as  ground,  and  he  has  no  estate  in  the  building,  or  definite  legal 
standing,  that  will  enable  him  to  recover  his  stall  by  an  action 
of  ejectment  if  he  should  be  wrongly  put  out  of  p>ossession." 

Sec.  300.  Vesting  of  estates.  It  is  a  presumption 
that  a  testator  intends  that  his  dispositions  are  to  take  effect 
either  in  enjoyment  or  interest  at  the  date  of  his  death,  and 
unless  the  language  of  the  will  by  fair  construction  makes  the 
gifts  contingent  they  will  be  regarded  as  vested.  Words  of 
survivorship  and  gifts  over  on  the  death  of  the  primary  bene- 
ficiary are  construed,  unless  a  contrary  intention  appears,  as 
relating  to  the  death  of  the  testator.  The  words  '*  from  and 
after  "  used  in  a  gift  of  remainder  following  a  life  estate  do 
not  afford  sufficient  ground  in  themselves  for  adjudging  that  a 
remainder  is  contingent  and  not  vested,  and  unless  their  mean- 
ing is  enlarged  by  the  context,  they  are  to  be  regarded  as^ 
defining  the  time  of  enjoyment  simply  and  not  vesting  the 
title.  Nelson  v.  Russell  et  aL,  185  N.  Y.  187  (81  N.  E.  Rep. 
1008).  Where  a  warranty  deed  was  executed  to  "  Sarah  A^ 
Tinder  and  the  heirs  of  Simeon  Tinder  by  Sarah  A.  Tinder, 
his  wife,"  both  Simeon  and  Sarah  A.  being  alive  at  the  time 
of  the  execution  of  the  instrument,  the  deed  conveyed  the 
land  therein  described  to  Sarah  A.  Tinder  and  her  children  by 
Simeon  Tinder.  The  word  *'  heirs  "  being  used  to  designate  a 
class  of  persons,  capable  of  being  identified  and  not  possible 
descendants,  the  estate  vests  directly  and  immediately  in 
the  grantees.      Tinder  v.  Tinder  et  al.,  181  Ind.  881  (80  N. 
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£.  Rep.  1077).  A  deed  to  one  person  for  life  and  to  others  in 
remainder,  providing  that  it  was  not  to  be  operative  until  the 
payments  described  were  fully  made,  passed  an  equitable 
interest  to  the  remaider-men  so  that  the  successor  of  one  of 
them  who  died  just  before  the  last  of  the  several  payments 
acquired  after  the  payment  a  legal  title.  Rutland  v.  Ches^ 
son  et  a/.,  98  Ala.  486  (18  So.  Rep.  606).  Vesting  of  estates 
under  deeds  containing  particular  provisions  or  depending  upon 
particular  facts.  Phillips  v.  Hiomas  Lumber  Co.^  94  Ky. 
445     (22  S.  W.  Rep.  652). 

Sec.  301.  Conditions  subsequent.  Conditions  sub- 
sequent are  not  favored  in  law  and  courts  will  construe  clauses 
in  deeds  as  covenants  rather  than  conditions,  if  it  can  reason- 
ably be  done.  Whether  a  clause  in  a  deed  is  a  condition  or  a 
covenant  is  one  of  intent  to  be  gathered  from  the  whole  instru- 
ment, its  object  and  spirit.  Where  grantors  convey  land, 
reserving  to  themselves  a  life  estate  and  stipulating  that  the 
grantee  shall  pay  taxes  and  support  grantors  during  their 
lives,  and  at  their  death  have  possession,  it  is  held  not  to  create 
a  condition  subsequent.  Studdard  v.  Wells^  120  Mo.  25  (26 
S.  W.  Rep.  201).  A  clause  in  a  deed  stating  that  the  land  is 
conveyed  '  *  on  condition  that  it  shall  be  forever  kept  open  and 
used  as  a  public  highway,  and  for  no  other  purpose,"  is  merely 
a  declaration  of  the  purpose  for  which  the  land  is  conveyed, 
and  will  not  be  treated  as  a  condition  subsequent.  Greene  v. 
(y  Connor,        R.  I.  (26  Atl.  Rep.  692;  19  L.  R.  A. 

262).  Conditions  and  restrictions  with  reference  to  the 
character  of  buildings  which  may  be  erected  on  the  premises 
conveyed  run  with  the  land,  and  are  enforcible  by  each  gran- 
tee. Hopkins  V.  Smith,  Mass.  (88  N.  E.  Rep.  1122). 
A  conveyance  of  land  for  nominal  consideration  to  the  officer 
of  a  church  for  the  use  and  benefit  of  such  church,  passes  the 
fee-simple  title,  and  there  is  no  implied  condition  subsequent. 
Gahert  v.  Olcott,  86  Tex.  121  (28  S.  W.  Rep.  985). 

Where  a  railway  company  makes  a  deed  poll  of  land  in 
fee,  along  which  the  right  of  way  is  located,  "  subject  to  the 
condition  that  the  said  grantee,  his  heirs  and  assigns,  shall 
make  and  maintain  good  and  sufficient  fences  on  each  side  of 
the  right  of  way  of  the  railway  as  now  located  and  built. 
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*  *  *  which  coDdition  and  obligation  shall  be  perpetually 
binding  on  the  owners  of  the  land,"  it  is  held  that  the  grantee, 
by  accepting  the  deed,  will  be  deemed  to  have  entered  into  an 
express  undertaking  to  perform  the  condition  contained  in  the 
deed,  and  such  undertaking  will  run  with  the  land,  and  become 
obligatory  upon  a  subsequent  owner  by  purchase  from  the 
grantee  of  the  company ;  and  that  after  the  grantee  of  the 
company  has  ceased  to  be  the  owner  of  the  land  by  conveying 
the  same  in  fee  to  another,  the  company  will  not  have  a  right 
of  action  against  its  grantee  for  non -performance  of  the  con- 
dition to  make  and  maintain  fences  between  the  right  of  way 
and  the  land  sold.  Hickey  v.  Lake  Shore  db  M,  S,  Ry,  Co.^ 
51  O.  St.  (86  N.  E.  Rep.  672;  28  L.  R.  A.  896).     A 

provision  in  a  conveyance  of  a  right  of  way  '*  that  any  other 
railroad  ♦  *  *  *  shall  have  the  right  to  run  a  parallel 
track  along  upon  the  same  right  of  way,"  is  not  a  condition 
subsequent  for  which  ejectment  will  lie.  Elyton  Land  Co, 
V.  South  iS:  N.  A.  R.  Co.,        Ala.  (14  So.  Rep.  207). 

Sec.  302.  Validity  of  condition.  Where  a  grantor,  as 
a  condition,  reserves  the  power  to  revoke  the  grant  during  life 
by  an  instrument  under  seal  executed  and  recorded  in  the  man- 
ner prescribed  for  deeds,  and  the  conveyance  is  recorded,  the 
condition  is  not  void  as  contrary  to  public  policy  nor  is  it  im- 
possible of  execution,  but  is  valid  and  may  be  enforced  in  the 
manner  provided  in  the  deed ;  and  the  fact  that  the  statute 
does  not  expressly  authorize  the  acknowledgment  of  such 
instrument  as  to  revocation  will  not  render  it  void.  Ricketts 
v.LouisvilU,  St.  L.  d  T.  R.  Co.,  91  Ky.  221  (15  S.  W. 
Rep.  182;  84  Am.  St.  Rep.  176).  A  condition  in  a  deed 
purporting  to  convey  a  fee  simple,  which  prohibited  the 
grantee  from  making  any  conveyance  to  others  without  first 
giving  the  grantor  the  privilege  of  purchasing,  was  held  void 
on  the  ground  that  it  was  an  illegal  restraint  upon  alienation. 
Hardy  Bros.  v.  Galloway,  111  N.  C.  519  (15  S.  E.  Rep.  890; 
82  Am.  St.  Rep.  828).  See  Conveyances — Restraints  upon 
alienation. 

Sec.  303.  Breach  of  condition  subsequent.  For  a 
breach  of  a  condition  subsequent  in  a  deed  of  a  right  of  way  to 
a  railroad  company  occurring  after  the  completion  and  opera- 
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tion  of  the  road,  authorizes  the  grantor  as  against  such  com- 
pany or  its  successors  in  title,  to  maintain  an  action  of  eject- 
ment, but  he  cannot  recover  damages  as  for  land  wrongfully 
appropriated  by  such  company  or  its  successors.  Ruddick  v. 
St.  Louis,  K.  d  TV.  W.  R.  Co.,  116  Mo.  25  (22  S.  W.  Rep. 
499;  88  Am.  St.  Rep.  570).  The  mere  technical  failure  of 
the  grantee  to  comply  with  a  condition  in  a  deed  will  not  work 
a  forfeiture  of  his  estate,  Hurtoy.  Grant,  et  aL,  la. 

(57  N.  W.  Rep.  899)  ;  Howell  et  ux.  v.  Patry  et  al.ySON.  J. 
Eq.  265  (24  Atl.  Rep.  1087).  Where  a  condition  in  a  deed 
forbids  the  use  of  the  property  for  certain  purposes  and  the 
grantor  stands  by  for  a  long  time  while  improvements  are 
made  to  adapt  the  property  to  the  forbidden  use,  equity  will 
not  permit  the  forfeiture  of  the  estate,  but  will  leave  the 
grantor  to  other  remedies.  Lehigh  Coal  d;  Nav.  Co.  v.  Marly, 
162  Pa.  St.  888  (29  Atl.  Rep.  786).  It  is  held  that  where  a 
grantor  of  land  seeks  to  recover  on  account  of  the  breach  of  a 
condition  subsequent,  he  must  show  that  the  true  spirit  and 
purposes  of  the  condition  have  been  willfully  disregarded  by 
the  grantee.  It  is  not  enough  to  show  a  mere  technical 
breach  through  the  action  of  strangers  without  the  grantee's 
permission.  Rose  v.  Hawley  et  al.,  141  N.  Y.  866  (86  N.  E. 
Rep.  885).  The  action  of  ejectment  is  the  proper  remedy  to 
recover  real  estate  which  has  been  granted  by  a  deed  contain- 
ing a  condition  subsequent,  upon  a  failure  to  perform  which, 
the  estate  granted  is  to  determine.  Martin  et  al.  v.  Ohio  /?. 
R.  Co.,  87  W.  Va.  849  (16  S.  E.  Rep.  589).  Under  W.  Va. 
Code,  ch.  98,  §  16,  formal  re-entry  by  a  grantor  after  breach  of 
condition  subsequent  is  not  necessary.  Martin  et  al.  v.  Ohio 
R.  R.  Co.,  87  W.  Va.  849  (16  S.  E.  Rep.  589).  Equity  will 
not  relieve  against  a  forfeiture  where  the  breach  has  been  wil- 
ful, and  the  case  is  one  in  which  the  court  has  no  certain  rule 
by  which  to  measure  the  damages.  (Cal.  Civ.  Code,  §§  1109, 
8275,  construed.)  Parsons  v.  Smilie,  97  Cal.  647  (82  Pac. 
Rep.  702).  Where  the  complete  performance  of  a  condition 
subsequent  is  rendered  unlawful  by  an  act  of  the  legislature, 
the  condition  is  destroyed  and  the  title  rests  in  the  grantee. 
Scovillw.  McMahon,  62  Conn.  378  (26  Atl.  Rep.  479). 
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Sec.  304.  Perpetuities.  The  policy  of  the  law  is 
against  clogging  the  free  alienation  of  estates,  and,  as  will  be 
shown  hereafter y  it  has  become  an  imperative,  unyielding  rule 
of  law— ^r5/,  that  no  estate  can  be  given  to  the  unborn  child 
of  an  unborn  child ;  and  second^  that  lands  cannot  be  limited 
in  any  mode  so  as  to  be  locked  up  from  alienation  beyond  the 
period  of  a  life  or  lives  in  being  and  twenty-one  years  after, 
allowing  the  period  of  gestation  in  addition  of  a  child  en  ventre 
sa  tnere^  who  is  to  take  under  such  limitation.  Not  only  is 
the  rule  thus  modified,  imperative  in  its  bearing  upon  the  lim- 
itation of  an  executory  interest,  but  the  limitation,  in  order 
to  be  valid,  must  be  so  made  that  the  estate,  not  only  may, 
but  must,  vest  in  possession  within  the  prescribed  period.  If, 
by  any  possibility,  the  vesting  may  be  postponed  beyond  this 
period,  the  limitation  will  be  void.  Where  the  limitation 
which  would  fall  within  the  allowed  limit  is  so  bound  up  with 
one  which  falls  without  the  same  as  to  constitute  in  fact  but 
one  disposition  of  the  property,  there  the  common  law  will 
not  interfere  to  save  the  prior  limitation,  and  the  estate 
descends  to  the  heirs  at  law.  Lockridge  v.  Mace^  109  Mo. 
162  (18  S.  W.  Rep.  1145).  A  limitation  over  may  be  void 
for  remoteness.  JFirst  Universalist  Society  v.  Boland^  155 
Mass.  171  (29  N.  E.  Rep.  524;  15  L.  R.  A.  281).  It  is  held 
that  an  agreement  which  provides  that  each  of  two  parties 
having  title  to  land  has  an  estate  therein  to  be  held  for  an 
indefinite  period  and  that  no  part  of  the  land  is  to  be  sold 
without  the  consent  of  both,  violates  the  rule  against  perpetu- 
ities and  it  is  void.  Windsor  v.  MillSj  157  Mass.  862  (32 
N.  E.  Rep.  852).  A  limitation  over  which  may  not  take 
effect  in  possession  within  a  life  or  lives  in  being  and  21  years 
thereafter  is  void ;  and  a  limitation  void  because  the  doctrine 
of  perpetuity  is  offended  is  void  altogether  and  the  cy  fres  rule 
of  construction  will  not  apply.  Post  v.  Rohrhack^  142  111.  600 
(82N.  E.  Rep.  687);  Citing,  Tied.  Real  Prop.  sec.  544;  2 
Washb.  Real  Prop.  701,  702.  Where  a  grant  conveys  an 
estate  in  fee  which  is  to  continue  until  the  happening  of  a  cer- 
tain event  which  may  or  may  not  ever  happen  and  then  to 
cease,  it  is  called  a  determinable  or  qualified  fee  and  the  holder 
thereof  cannot  convey  a  perfect  title  since  there  is  a  possibil- 
ity of  a  reverter.     Such  possibility  of  reverter  is  not  within 
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the  rule  against  perpetuities.  First  Universalist  Society  v. 
Bolatid,  155  Mass.  171  (29  N.  E.  Rep.  524;  15  L.  R.  A.  281). 
Under  Ky.  Gen.  Stat.,  ch.  68,  art.,  1,  §  27,  prohibiting  the 
suspension  of  the  absolute  power  of  alienation  for  a  longer 
period  than  a  life  or  lives  in  being,  and  twenty-one  years  and 
ten  months  thereafter,  a  provision  in  a  will  *'  that  it  shall  not 
be  lawful  to  sell  any  of  my  real  estate"  is  void,  and  the 
devisees  take  the  fee.  Ernst  v.  Shinkle  et  aL^  95  Ky.  608 
(26  S.  W.  Rep.  818).  Where  a  single  trust  embraces  both 
personal  and  real  property,  and  it  does  not  offend  against  the 
rule  as  to  perpetuities  in  respect  to  the  personalty,  and  by  the 
instrument  creating  the  trust  an  unconditional  power  of  sale  i& 
given  to  the  trustees,  under  which  they  may  at  any  time  con- 
vey the  lands,  and  the  converted  fund  is  subject  to  a  valid 
trust,  the  power  of  alienation  is  not  suspended,  and  the  trust 
is  not  in  contravention  of  Minn.  Gen.  Stat.  1878,  ch.  45,  §§ 
14,  15.  In  re  Tower's  Estate,  49  Minn.  871  (52  N.  W.  Rep. 
27).  Wis.  Rev.  Stat.  §§  2088,  2089  applied.  Saxion  v. 
Webber,  88  Wis.  617  (58  N.  W.  Rep.  905;  20  L.  R.  A.  509)  • 

Sec.  305.  Merger.  The  doctrine  of  merger  is  intend- 
ed to  promote  justice  and  will  not  be  permitted  to  work 
injustice.  As  to  whether  or  not  a  merger  takes  place  is  gen- 
erally a  question  of  intention  on  the  part  of  the  person  in 
whom  the  interests  are  united.  Shaffer  v.  Mc  Closkey  et  aL  y 
101  Cal.  576  (86  Pac.  Rep.  196).  Rand  v.  Ft.  S.  IV.  d:  W. 
R.  Co.,  50  Kan.  114  (81  Pac.  Rep.  688) ;  Carrtm  et  ux.  v. 
Headly  et  aL,  155  Pa.  St.  96  (25  Atl.  Rep.  889).  Presump- 
tions are  against  merger  where  it  is  manifestly  for  the  interest 
of  the  grantee  that  the  charge  should  not  merge.  Parol  evi- 
dence is  admissible  to  show  all  the  facts  and  circumstances 
attending  the  transfer,  to  establish  the  intention  of  the  pur- 
chaser of  the  mortgage.  Westheimer  et  aL  v.  Thompson  et 
aL,        Ida.  (82  Pac.  Rep.  205).     A  court  of  equity  will 

keep  an  incumbrance  alive,  or  consider  it  extinguished,  as 
may  best  serve  the  purpose  of  justice  and  the  just  interest  of 
the  parties.  The  union  of  the  equity  of  redemption  with  the 
legal  estate  produces  a  merger  of  the  mortgage,  unless  it  be 
declared  to  be  kept  on  foot  for  some  beneficial  purpose.  This 
*is  based  upon  the  presumption,  as  a  matter  of  law,  that  the 
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party  must  have  intended  to  keep  on  foot  his  morgage  title 
when  it  was  essential  to  his  security  against  an  intervening 
title,  or  for  other  purposes  of  security.     Lockard  v.  Joines 
N.  J.  Eq.  (28  Atl.  Rep.  1075).     The  payment  of  a 

prior  mortgage  by  a  grantee  as  a  part  of  the  consideration  of 
his  deed  operates  to  extinguish  the  mortgage,  it  being  merged 
in  his  legal  title.  Fouche  v.  Delk,  88  la.  297  (48  N.  W. 
Rep.  1078).  Shirk  v.  Whitten,  181  Ind.  455  (81  N.  E.  Rep. 
87).  Where  a  purchaser  of  the  fee  subject  to  a  life  estate 
subsequently  purchases  the  life  estate  it  merges  in  the  fee. 
SheUon  v.  Hadlock,  62  Conn.  148  (25  Atl.  Rep.  488). 

Sec.  306.     Merger — Conveyance  taken  bylienholder. 

Whenever  the  holder  of  a  mechanic's  lien  acquires  the  title  to 
the  property  upon  which  the  mechanic's  lien  exists  by  a  con- 
veyance thereof  from  the  owner,  and  not  by  a  foreclosure  in 
the  courts,  though  that  would  be  equally  good,  the  mechanic's 
lien  will  not  be  so  merged  in  the  legal  title,  or  be  so  extin- 
guished or  destroyed,  that  a  judgment  subsequently  rendered 
in  favor  of  a  third  person  against  such  owner,  but  rendered  at 
a  term  of  the  court  commenced  before  the  conveyance  was  made 
and  in  an  action  pending  at  the  beginning  of  the  term,  would 
create  a  jdugment  lien  prior  or  superior  to  the  mechanic's  lien, 
or  would  authorize  the  property  to  be  sold  on  an  execution 
issued  on  such  judgment  free  and  clear  from  such  mechanic's 
lien.  Bowling- et  al.  v.  Garrett  et  al.^  49  Kan.  504  (81  Pac. 
Rep.  185 ;  88  Am.  St.  Rep.  877).  It  is  only  where  the  fee  sim- 
ple and  the  lien  center  in  the  same  person,  and  where  there  are 
no  intervening  equities,  that  a  merger  of  the  title  and  the  lien 
will  take  place.      Coburn  v.  Stephens^         Ind.  (86  N.  E. 

Rep.  182)  ;  Seiherling et  al.  v.  Tipton  et  al.,  118  Mo.  878  (21 
S.  W.  Rep.  4).  Where  a  mortgagee  takes  a  conveyance  of 
the  premises,  as  against  the  purchaser  at  a  sale  under  a  junior 
judgment,  there  is  no  merger.  Jewett  v.  Tomlinson^  Ind. 
(86N.  E.  Rep.  1106). 
A  deed  by  a  mortgagor  to  a  second  mortgagee  although 
executed  and  put  on  record  by  him,  in  which  is  incorporated 
a  fraudulent  provision  that  the  grantee  shall  assume  and  pay 
the  first  mortgage,  and  a  third  mortgage,  of  which  he  is  igfnor- 
ant,  was  held  not  to  operate  as  a  merger.     Cook  v.  Foster  et 
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a/.,  96  Mich.  610  (55  N.  W.  Rep.  1019).     The  court  say: 
"There  can  be  no  merger  where  the  transaction  is  tainted  with 
fraud  on  the  part  of  the  mortgagor  and  grantor,  and  where  the 
mortgagee   and  grantee   has   acted  in  good   faith.     Bank  v. 
Wehh,  56  Mich.   888  (28   N.  W.  Rep.  51).     It  is   the  well 
established  rule,  in  determining  the  question  of  merger,  that  < 
the   intent  is   the   controlling  consideration.     If  it  be  for  the 
interest  of  him  in  whom  the  estates  are  united  to  keep  the 
mortgage  alive,  the  law  will  not  imply  an  intent  to  merge. 
4  Kent,  Comm.  108;   15  Amer.  &  Eng.  Enc.  Law,  824-827; 
Stanton  v.  Thompson^  49  N.  H.  272 ;  Campbell  v.  Carter^  14 
111.  286  ;  Bank  v.   Wehh^  supra.      Where  mortgaged  premises 
were  conveyed  by  a  mortgagor  to  a  mortgagee  in  satisfaction 
of  the  mortgage,  and  for  the  purpose  of  avoiding  the  expense 
of  a  foreclosure,  and  the  notes  and  mortgages  were  surrendered, 
the  conveyance  was  held  not  to  operate  a  merger,  where  there 
was   an   intervening    mortgage,   of   which   the   grantee   was 
ignorant.     Brooks  v.  Rice^  56  Cal.  428.     See,  also.  Fuller  v. 
Lamar ^  58   Iowa,  477  (5  N.  W.    Rep.  606);  Richardson  v. 
Hockcnhully  85  111.  124."     A  release  to  the  mortgagee  of  the 
equity  in  premises  which  have  been  sold  for  taxes  does   not 
have  the  effect  to  work  a  merger  when  such  merger  would 
deprive  the  mortgagee  of  his  right  to  redeem  from  the  tax 
sale.     Keith  v.   Wheeler,  159  Mass.  161  (84  N,  E.  Rep.  174). 

Sec.  307.  Remainders.  A  remainder  is  a  remnant  of 
an  estate  in  land  depending  upon  a  particular  prior  estate 
created  at  the  same  time  and  by  the  same  instrument  and  lim- 
ited to  arise  immediately  upon  the  determination  of  the  estate. 
A  grantor  in  the  same  conveyance  may  convey  a  remainder  to 
another  and  reserve  the  life  estate  to  himself.  Ackorn  v. 
Jackson,  86  Me.  215  (29  Atl.  Rep.  989).  Where  a  life  estate 
is  conveyed  and  no  disposition  is  made  of  the  remainder,  the 
fee  remains  in  the  grantor  and  passes  by  descent  to  his  heirs 
upon  his  death.  Payne  v.  Payne  et  al,,  119  Mo.  174  (24  S. 
W.  Rep.  781).  Where  there  is  a  gift  in  fee  absolute  for  the 
entire  estate  there  can  be  no  remainder  created  by  a  gift  over. 
Trustees  of  Central  Methodist  episcopal  Church  v.  Harris, 
62  Conn.  98  (25  Atl.  Rep.  456).  Where  infants  have  interests 
as  remainder  men,  such  interests  cannot  be  sold  except  in  the 
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method  provided  for  by  statute.     Bill  v.  Burgess  et  al,y 
Ky.  (22  S.  W.  Rep.  84).     An  action  to  recover  land  can 

not  be  maintained  by  a  remainder  man  until  the  death  of  the 
life-tenant.      AfcLane  v.    Canales^         Tex.  (25   S.    W. 

Rep.  29).  A  remainder  man  is  entitled  to  apply  for  a  writ  to 
assess  damages  occasioned  by  the  construction  of  a  railroad 
over  bis  lands  and  the  intervening  life  estate  is  no  bar  to  the 
exercise  of  the  right  to  have  his  damages  assessed.  The  fact 
that  there  is  an  intervening  life  estate  will  not  prevent  the 
statute  of  limitations  from  running.  Skortle  et  al.  v.  T%e 
Terre  Haute  d  Indianapolis  R.  R.  Co,,  181  Ind.  888  (80  N. 
E.  Rep.  1084).  Wis.  Rev.  Stat.,  §  2041  construed— validity  of 
remainder  w^hen  limited  on  more  than  two  successive  estates 
for  life.  Saxton  v.  Webber,  88  Wis.  617  (58  N.  W.  Rep.  905 ; 
20L.  R.  A.  509). 

Sec.  308.  Vested  and  contingent  remainders — Gen- 
eral principles.  In  a  recent  and  well  considered  case, 
Chapin  et  al.  v.  Crow,  147  111.  219  (85  N.  E.  Rep.  587 ;  87 
Am.  St.  Rep.  218),  the  supremd  court  of  Illinois  say  :  **  The 
mle  is  well  established  that  contingent  remainders  are  not 
favored,  and,  unless  from  the  language  of  the  instrument,  it  is 
manifest  that  a  contrary  result  was  intended,  the  estate  will 
be  regarded  as  vested ,  and  not  contingent.  It  is,  however, 
equally  well  settled  that  effect  must  be  given  to  the  language 
employed,  and,  if  an  estate  upon  contingency  is  created,  it 
must  be  so  declared.  ^  Vested  remainder  (or  remainder 
executed,  whereby  a  present  interest  passes  to  the  party, 
although  to  be  enjoyed  infuturo)  is  where  the  estate  is  invar- 
iably fixed,  to  remain  to  a  determinate  person,  after  the  par- 
ticular estate  is  spent.'  2  Bl.  Comm.  168.  Or,  as  said  by 
Kent.  (4  Comm.  202)  :  *A  remainder  is  vested  where  there  is 
an  immediate  right  of  present  enjoyment,  or  a  present  fixed 
right  of  future  enjoyment.  ♦  ♦  ♦  A  vested  remainder  in 
an  estate  to  take  effect  in  possession  after  a  particular  estate  is 
spent.'  For  though  it  may  be  uncertain  whether  a  remainder 
will  ever  take  effect  in  possession,  it  will  nevertheless  be  a 
vested  remainder  if  the  interest  is  fixed.  It  is  the  present 
capacity  of  taking  effect  in  possession,  if  the  possession  were 
io  become  vacant,  that  distinguishes  a  vested  from  a  con  ting- 
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ent  remainder.     In  cases  of  vested  remainders,  a  present  inter- 
est passes  to  a  determinate  and  fixed  person  or  class  of  persons, 
to  be  enjoyed  in  the  future.     *  Contingent  or  executory  re- 
mainders (whereby  no  present  interest  passes)  are  where  the 
estate  in  remainder  is  limited  to  take  effect  either  to  a  dubious 
and  uncertain  person  or  upon  a  dubious  and  uncertain  event; 
so  that  the  particular  estate  may  chance  to  be  determined  and 
the  remainder  never  take  eflfect.'     2  Bl.  Comm.  169.     'It  is,' 
says  Mr.   Preston    (page  74),  *  not  the  uncertainty  of  enjoy- 
ment in  future,  but  the  uncertainty  of  the  right  to  that  enjoy- 
ment, which '  marks  the  difference  between  an  interest  which 
is  vested  and  one  which  is  contingent.     It  is  in  one  case  the 
certainty  and  fixed  right  of  having  the  enjoyment  at  the  time 
when   the   possession    shall   fall,  and  in    the   other  case  the 
uncertainty  of  having  this  right  at  that  time,  which  are  uni- 
versally the  characteristics  and  distinguishing  features ;  the 
former  instance  of  a  vested  estate,  and  in  the  latter  instance 
an  interest  in  contingency.'     Thus  it  is  said  by  Blackstone, 
(2  Comm.  170)  :  *  A  remainder  may  be  also  contingent  where 
the  person  to  whom  it  is  limited  is  fi)cedand  certain,  but  the 
event  upon   which  it  is  to  take  effect  is  vague  and  uncertain ; 
as,  where  land  is  given  to  A.  for  life,  and,  in  case  B.  survives 
him,  then  the  remainder  to   B.  in  fee.     Here  B.  is  a  certain 
person,  but  the  remainder  to  him  is  a  contingent  remainder, 
depending  upon  a  dubious  event —  the  uncertainty  of  his  sur- 
viving A.     During  the  joint  lives  of  A.  and  B.  it  is  contin- 
gent ;  and  if  B.  dies  first  it  never  can  vest  in  his  heirs,  but  is 
forever  gone.  .  If  A.  dies  first,  the  remainder  to  B.  becomes 
vested.'     Fearne,  Rem.  p.  1.     In  Smith  v.  West,  108  111.  882, 
this  court  quoted  with  approval  from  Hawlcy  v.   yames^h 
Paige  466,  as  follows  :  '  Where  the  remainder-man's  right  to 
an  estate  in  possession  cannot  be  defeated  by  third  persons,  or 
contingent  events,  or  by  a  failure  of  a  condition  precedent,  if 
he  lives,  and  the  estate  limited  to  him  by  way  of  remainder 
continues  till  the  precedent  estates  are  determined,  his  remain- 
der is  vested  in  interest,' — ^and  from  Moore  v.  Little^  41  N. 
Y.  72,  that  *  decisions  and  text  writers  agree  that  by  the  com- 
mon law  remainder  is  vested  where  there  is  a  person  in  being 
who  has  a  present  capacity  to  take  in  remainder,  if  the  par- 
ticular estate  be   then  presently  determined ;  otherwise    the 
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remainder  is  contingent.  •  »  ♦  The  person  must  be 
one  to  whose  competency  to  take  no  further  or  other  con- 
dition attaches,  etc. ,  i,  e.  in  respect  to  whom  it  is  not  neces- 
sary that  any  event  shall  occur,  or  condition  be  satisfied,  save 
only  that  the  precedent  estate  shall  determine.'  "  Citings 
Olncyy,  Hull^  21  Pick.  811;  TTiompson  v.  Ludington^  104 
Mass.  198 ;  Hull  v.  Beals,  28  Ind.  25 ;  Dingley  v.  Dingley, 
5  Mass.  587 ;  Schofield  v.  Olcott,  120  111.  862  (11  N.  E.  Rep. 
851)! 

Sec.  309.  Vesting  of  remainders — Miscellaneous 
notes.  The  law  favors  vested  estates,  and  remainders  will 
never  be  held  to  be  contingent,  when  consistently  with  the 
apparent  intention  of  the  testator,  they  can  be  held  to  be 
vested.  Bolingy  by  Next  Priend  v.  Miller  et  a/.,  188  Ind. 
602  (38  N.  E.  Rep.  854).  Particular  conveyances  held  to 
create  a  vested  remainder.     Moore  v.  Offuti^         Yiy,  (28 

S.  W.  Rep.  656).  The  fact  that  a  remainder-man  may  die 
before  the  life  tenant  does  not  prevent  the  vesting  of  the 
estate.  Saxton  v.  Webber,  88  Wis.  617  (58  N.  W.  Rep.  905 ; 
20  L.  R.  A.  509) .  * '  No  remainder  will  be  construed  to  be  con- 
tingent which  may,  consistently  with  the  intention,  be  deemed 
vested.''  Hovey  v.  Nellis  et  al.,  98  Mich.  874  (57N.W.  Rep. 
255).  Contingent  or  executory  remainders,  whereby  no  pres- 
ent interest  passes,  are  where  the  estate  in  remainder  is  lim- 
ited to  take  effect,  either  to  a  dubious  and  uncertain  person, 
or  upon  a  dubious  and  uncertain  event ;  so  that  the  particular 
estate  may  chance  to  be  determined,  and  the  remainder  never 
take  effect.  A  remainder  cannot  be  limited  after  a  fee;  but 
the  estate  can  be  so  devised  that  the  remainder  in  fee  should 
pass  to  the  one  or  the  other  of  two  persons,  but  one  of  them  to 
vest,  depending  upon  the  happening  or  not  happening  of  a 
certain  contingency.  In  such  a  case  the  second  one  vests  only 
when  the  first  fails.  Lepps  v.  Lee,  92  Ky,  146  (17  S.  W. 
Rep.  146) .  Where  a  conveyance  is  made  to  one  for  life  with 
remainder  to  his  heirs,  the  remainder  is  contingent  until  the 
death  of  the  life  tenant.  Emerson  \.  Hughes,  110  Mo.  627 
(19  S.  W.  Rep.  979) ;  Godman  v.  Simmons,  118  Mo. 
122  (20  S.  W.  Rep.  972),  construing  and  applying  Mo.  Rev. 
Stat.,  1889,  §  8888.     Where  a  father  conveys  land  to  a  son 
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for  life  with  the  remainder  in  fee  to  the  son's  children,  such 
remainder  is  contingent  until  the  son  has  children  and  the 
title  thereto  remains  in  the  father  and  on  his  death,  the  son  not 
having  had  any  children,  such  title  passes  to  the  heirs  of  the 
father  and  may  be  conveyed  by  them.  Coots  v.  Yewell^  95 
Ky.  867  (25  S.  W.  Rep.  597).  Where  two  contingent 
remainders  are  limited  as  substitutes  or  alternatives,— one  to 
take  effect  if  the  other  does  not, — the  fact  that  the  conting- 
ency on  which  one  is  to  take  effect  is  too  remote  does  not 
affect  the  validity  of  the  other.  Walker^ s  AdnCr  v.  Lewis ^ 
Va.  (19  S.  E.  Rep.  258).     Under  Va.  Code,  §  2418, 

a  contingent  remainder  may  be  conveyed,  as  an  '*  interest,"  or 
"claim  "  to  real  estate.  Toung et  al.  v.  Toung et  a/.,  89  Va. 
675  (17  S.  E.  Rep.  470).  The  same  is  held  in  Missouri. 
Br<ywn  v.    Fulkerson^         Mo.  (28    S.    W.    Rep.    682); 

Godman  v.  Simmons,  118  Mo.  122  (20  S.  W.  Rep.  972). 
Where  a  deed  conveys  the  fee  subject  to  conditions  and 
reserves  a  life  estate  in  the  grantor  upon  his  death  the  condi- 
tion being  performed,  the  fee  vests  in  the  grantee  and  his 
rights  are  superior  to  those  of  a  mortgagee  of  the  grantor,  the 
mortgage  being  made  subsequent  to  the  conveyance.  Hitch' 
cock  V.  Simpkins  et  al,,  99  Mich.  198  (58  N.  W.   Rep.  47). 

Sec.  310.  Miscellaneous  notes  on  estates.  A  mere 
expectancy  may  be  taken  away  by  the  legislature.  AfcNeer 
et  al.  V.  McNeer  et  aL,  142  111.  888  (82  N.  E.  Rep.  681 ;  19 
L.  R.  A.  256).  An  absolute  power  of  disposition  and  a  limita- 
tion over  are  inconsistent  with  each  other,  and  the  rule  is  that 
when  the  first  taker  has  an  absolute  power  of  sale,  subsequent 
limitations  over  are  repugnant  and  void.  Essick  et  al.  v. 
Cafle,  181  Ind.  207  (80  N.  E.  Rep.  900).  Citing,  Gifford 
V.  Choate,  100  Mass.  848 ;  Hale  v.  Marsh,  100  Mass.  468. 
An  estate  in  joint  tenancy  is  an  estate  arising  by  purchase  or 
grant  to  two  or  more  persons.  The  grand  incident  of  joint 
tenancy  is  survivorship,  by  which  the  entire  tenancy  on  the 
decease  of  any  joint  tenant  remains  to  the  survivors,  and  at 
length  to  the  last  survivor.  Simons  v.  McLain,  51  Kan.  158 
(82  Pac.  Rep.  919).  Particular  conveyance  held  to  create  a 
joint  tenancy  under  Mass.  Pub.  Stat.  1885,  ch.  287.  Morris 
v.  McCarty,  158  Mass.  11  (82  N.  E.  Rep.  988).     Prior  to  ch. 
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208,  Sess.  Laws  1881,*'  abolishing  survivorship  in  joint 
tenancy,"  common  law  estates  in  joint  tenancy,  existed  in 
Kansas.  Simons  v.  McLain^  61  Kan.  158  (82  Pac.  Rep. 
919).  Where  a  testator  uses  the  words  necessary  to  trans- 
fer an  estate  of  inheritance,  though  following  with  words 
of  limitation,  the  Rev.  St.  111.  1891,  ch.  80,  §  18,  does  not 
apply.  Woifer  v.  Hemmcr  et  a/.,  144  111.  554  (88  N.  E.  Rep. 
751).  The  reformation  of  the  grantee  as  a  condition  prece- 
dent to  the  vesting  of  an  estate  was  held  to  be  valid.  C assent 
V.  Kennedy,  147  111.  660  (85  N.  E.  Rep.  788).  No  title  passes 
until  a  condition  precedent  has  been  performed ;  and  the  fact 
that  such  a  condition  is  impossible  does  not  render  it  void. 
City  of  Stockton  v.  Weber,  98  Cal.  488  (88  Pac.  Rep.  882). 
A  stipulation  in  a  husband's  deed  to  his  wife,  that  **  when  she 
shall  cease  to  live  as  his  wife  "  the  title  shall  revert  to  him, 
does  not  cause  a  reversion  of  title  on  the  committing  of  adul- 
tery by  the  wife.  Hazor  v.  Razor,  142  111.  875  (81  N.  E. 
Rep.  678).  Where  a  municipal  corporation  held  land  under  a 
grant  from  the  original  proprietors  for  burial  purposes  only, 
and  an  ordinance  of  the  municipality  and  an  act  of  the  legis- 
lature prohibit  the  further  use  of  such  lands  for  burial  pur- 
poses, it  is  held  that  the  title  to  the  lands  reverted  to  the  origi- 
nal proprietors.  Mayor  etc,  of  Newark  v.  Watson,  N.  J. 
L.  (29  Atl.  Rep.  487).     Particular  facts  held  not  to  con- 

stitute an  abandonment  of  premises  conveyed  for  school  pur- 
poses and  to  revert  to  the  grantor  '^  when  abandoned  for  such 
purposes.'*  Rorwe  v.  City  of  Minneapolis,  49  Minn.  148  (51 
N.W.  Rep.  907).     • 
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Sec.  811.  Estoppel  by  deed.  After  the  execution  of 
a  conveyance,  the  grantor,  and  those  who  subsequently  claim 
under  him,  are  estopped  to  assert  an  adverse  possession. 
Riha  v.  Pelnar,  86  Wis. 408  (57  N.  W.  Rep.  51).     One  who 
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executes  and  delivers  a  deed  with  a  certificate  of  acknowledg- 
ment thereon  by  an  officer  authorized  to  take  acknowledg- 
ments, showing  the  grantor's  appearance  and  acknowledg- 
ment at  a  place  within  the  officer's  jurisdiction,  such  grantor 
is  estopped  to  show  the  invalidity  of  the  certificate,  even  upon 
a  jurisdictional  ground,  for  the  purpose  of  impairing  the  estate 
of  the  grantee.  Mutual  L.  Ins.  Co,  v.  Corey  «/ o/.,  185  N. 
Y.  826  (81  N.  E.  Rep.  1095).  A  mortgagor  is  estopped  to 
aver,  as  against  his  mortgagee,  that  he  had  no  title  to  the  land 
mortgaged.  Seobey  w.  Kinningham,  181  Ind.  562(81  N.E. 
Rep.  856).  A  void  conveyance  cannot  operate  asan  estoppel. 
Wkillock  V.  Gosson,  85  Neb.  829  (58  N.  W.  Rep.  980). 
Nayhr  V.  Minock,mMich.  182  (55  N.  W.  Rep.  664  ;  85  Am. 
St.  Rep.  595).  A  lessor  who  makes  a  lease  to  a  husband  and 
wife  jointly  is  estopped  to  question  the  right  of  the  wife  to 
join  with  the  husband  in  a  suit  for  a  breach  thereof.  Gillespie 
V.  Biecker,  94  Mich.  874  (54  N.  W.  Rep.  167).  A  mortga- 
gor and  those  claiming  under  him  are  estopped  to  deny  that 
he  had  title  at  the  time  of  the  execution  of  the  mortgage. 
Carson  w.  Cochran,  52  Minn.  67  (58  N.  W.  Rep.  1130). 
A  city  having  granted  to  a  railroad  the  right  of  way  over  tide- 
lands  on  its  water  front  is  estopped  to  say  that  tta  grant 
infringed  upon  the  rights  of  the  state.  City  of  Seattle  y . 
Columbia  <£  P.  S.  R.  Co.  el  al.,  6  Wash.  879  (88  Pac.  Rep. 
1048).  A  grantor  in  a  deed  describing  the  land  as  "  bounded 
upon  an  alley,"  is  estopped  from  interfering  with  the  use  of 
such  alley  by  his  grantee  or  those  claiming  under  him  with 
notice  of  the  conveyance.  Rogers  v.  Salinger  et  al. ,  59  Ark. 
12  (26  S.  W.  Rep.  12),  One  is  not  estopped  from  asserting 
that  he  was  not  the  owner  of  the  land,  but  a  mortgagee, 
although  his  deed  was  absolute  on  its  face  and  recorded  among 
the  conveyances,  Scobey  v.  Kinningham,  181  Ind.  652  (31  N. 
E,  Rep.  865).  The  plaintiff  in  an  action  of  trespass  is 
estopped  to  dispute  the  description  in  the  deed  under  which 
he  claims.  Thompson  v.  Smith,  96Mich.  258  (55  N.  W.  Rep. 
88t3).  One  who  accepts  a  sherifTs  deed  made  subject  to  a 
certain  mortgage  is  estopped  to  claim  that  such  mortgage  is 
void  for  uncertainty  of  description.      Willis  v.  Terry,  Kv. 

(24S.  W.  Rep.  621). 
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Sec.  812.  Alter  acquired  title.  The  grantor  in  a  war- 
ranty deed  and  those  in  any  way  claiming  under  him  are 
estopped  from  availing  themselveg  of  his  after-acquired  title. 
Morris  et  al.  v.  Jansen  et  al.,W  Mich.  486  (58  N.  W.  Rep. 
865) ;  Green  v.  Greeniim  Cal.  108  (87  Pac.  Rep.  188).  The 
execution  of  a  partition  deed  conveying  simply  the  right,  title 
and  interest  of  the  grantor  without  any  warranty  of  title  does 
not  estop  such  grantor  from  asserting  an  after-acquired  title. 
Pendill  et  a/,  v.  Marqueiie  Co.  Agricultural  Soc,j  06  Mich. 
491  (55  N.  W.  Rep.  884).  In  Massachusetts  it  is  held  that, 
under  a  deed  with  covenants  of  warranty  from  one  capable  of 
executing  it,  a  title  afterwards  acquired  by  the  grantor  inures 
by  way  of  estoppel  to  the  grantee,  not  only  as  against  the 
grantor,  but  also  as  against  the  one  holding  by  descent  or 
grant  from  him  after  acquiring  the  new  title.  Ayery.  Phila- 
delphia, €^c.  Face  Brick  Co.,  159  Mass.  84  (84  N.  E.  Rep. 
177).  The  title  of  a  contingent  remainder-man  who  has  exe- 
cuted a  warranty  deed  passes  by  estoppel  to  his  grantee  upon 
the  vesting  of  the  remainder.  Foster  et  al.  v.  Hackett,  112  N. 
C.  546  (17  S.  £.  Rep.  426).  A  grantor  in  a  deed,  made  to 
correct  a  former  deed,  is  not  estopped  to  assert  his  rights  under 
a  mortgage  taken  at  the  time  of  the  execution  of  the  former 
deed.    Tountsy.  Starnes,        S.  C.  (19  S.  E.  Rep.  1011). 

The  estoppel  of  a  covenantor  to  assert  an  after-acquired  title 
arises  only  where  he  takes  the  new  title  in  the  same  right  in 
which  he  had  previously  conveyed.  Dewhurst  et  al,  v. 
Wright,  29  Fla.  228  (10  So.  Rep.  682).  Citing  8  Washb. 
Real  Prop.  marg.  p.  475,  §  87 ;  Bur  chard  v.  Huhhard,  11 
Ohio,  816;  Kelley  v.  yenness,  50  Me.  455;  Jackson  v.  Mills, 
18  Johns.  468 ;  Jackson  v.  Hoffman,  9  Cow.  271 ;  Marsh  v. 
Rice,  1  N.  H.  167;  Rumlet  v.  Otis,  2  N.  H.  167.  A  convey- 
ance by  a  second  mortgagee  of  a  part  of  the  mortgaged  prem- 
ises by  a  quitclaim  deed,  warranting  against  all  persons  claim- 
ing through  or  under  the  grantor,  does  not  preclude  him  from 
obtaining  title  under  the  first  mortgage,  and  enforcing  it 
against  his  grantee.  Tarhelly,  Page,  155  Mass.  256  (29  N. 
E.  Rep.  585) .  The  rule  that  an  after-acquired  title  inures  to 
the  grantee  in  a  warranty  deed,  does  not  apply,  where  such 
after-acquired  title  is  for  the  sole  purpose  of  passing  it  from 
its  true  owner  through  the  warrantor,  as  a  mere  conduit  to 
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another  person.  PhilUfpi  v.  Leet,  19  Colo.  246  (85  Pac. 
Rep.  540).  Where  a  deed  is  without  any  covenants  or  where 
it  is  with  covenants  and  purports  lo  convey  only  the  right, 
title  iind  interest  of  the  grantor  in  the  premises,  it  will  not 
operate  as  a  conveyance  by  estoppel  of  an  after-acquired  title. 
Stephenson  v.  Soody,  Ind.  (88  N.  E.  Rep.  881).     A 

void  deed  will  not  estop  one  from  asserting  an  after-acquired 
title.  Powell  V.  Pattson  el  ux.,  100  Cal.  286  (34  Pac.  Rep. 
677) ;  Naylor  v.  Minock,  96  Mich.  182  (55  N.  W.  Rep.  6&i; 
86  Am.  St.  Rep.  595).  How.  Mich.  Stat,  g  8506,  providing 
that  a  deed  on  foreclosure,  in  case  there  shall  be  no  redemp- 
tion, "  shall  vest  in  the  grantee  therein  named,  his  heirs  or 
assigns,  all  the  right,  title,  or  interest  which  the  mortgagor 
had  at  the  time  of  the  execution  of  the  mortgage,  or  at  any 
time  thereafter,"  does  not  estop  the  mortgagor  from  asserting 
an  after-acquired  title  where  hia  original  mortgage  was  void. 
Naylor  v.  Mtnock,  96  Mich.  182  (55  N.  W.  Rep.  664 ;  85  Am. 
St.  595). 

Sec.  313.  Recitals  in  deeds.  It  is  held  by  a  divided 
court,  that  a  mere  recital  in  a  mortgage  to  the  effect  that  it  is 
subject  to  a  prior  mortgage,  does  not  estop  the  mortgagee  from 
denying  the  validity  of  such  prior  mortgage,  especially  when 
the  mortgagor  denies  the  validity  of  the  prior  mortgage  and  the 
second  mortgagee  has  not  assumed  and  agreed  to  pay  it,  Aull 
et  al.  V.  Blackman  eial.,S  Wash.  St.  642  (86  Pac.  Rep.  694). 
So  long  as  the  grantee  claims  title  under  a  deed,  he  is  estopped 
to  deny  the  recitals  therein.  Dodge  v.  Kennedy,  98Mich.  &17 
(58  N.  W.  Rep.  Y95).  Where  a  husband  has  knowledge  of 
recitals  in  the  separate  deed  of  his  wife  showing  her  to  be  the 
sole  owner,  witnesses  such  deed,  although  he  does  not  join  in 
the  conveyance,  he  is  estopped  to  deny  her  separate  ownership, 
Stockton  Sav.  Bank  v.  Staples  el  ux.,  98  Cal.  189  (82  Pac. 
Rep.  936).  The  recital  in  a  deed  of  the  payment  of  the  pur- 
chase-money does  not  estop  the  grantor  from  maintaining  suit 
therelor,  but  like  any  other  receipt  is  open  to  explanation. 
Smith  V.  Arthur  etal.,  HON.  C.  400  (15  S.  E.  Rep.  197). 
A  purchaser  of  mortgaged  premises,  whose  deed  is  made  ex- 
pressly subject  to  the  debts  so  secured,  is  estopped  from  rais- 
ing any  question  as  the  validity  or  sufficiency  of  the  considera- 
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tion  of  such  mortgage.  Moulton  v.  Haskell y  60  Minn.'  867 
(52  N.  W.  Rep.  060).  But  where  a  mortgage  is  fraudulent 
and  its  amount  was  not  a  part  of  the  consideration  for  the 
deed,  he  may  assert  its  invalidity.  Robiftson  Bank  v.  Mi  Her  ^ 
111.  (88  N.  E.  Rep.  1078).     It  is  only  when  a  party 

is  claiming  under  a  deed  that  he  will  be  estopped  by  its  reci- 
tals.    Cobb  V.  Oldfield,  111.  (88  N.  E.  Rep.  142). 

Sec.  314.     Estoppel   in  pais.     If  one  acts  in  such  a 
manner  as  intentionally  to  make  another  believe  that  he  has 
no  right  or  has  abandoned  it,  and  the  other,  trusting  to  that 
belief,  does  an  act  which  he  otherwise  would  not  have  done, 
the  fraudulent  party  will  be  restrained  from  asserting  his  rights, 
unless  it  be  such  a  case  as  will  admit  of  compensation.     Stew- 
art V.  Crosby,        Tex.  Civ.  App.  (26  S.  W.  Rep,  188)  ; 
Blodgett  V.  McMurtry.M  Neb.  782  (52  N.  W.  Rep.  706). 
A  mere  breach  of  promise  cannot   constitute  an  estoppel  in 
fats.     Clantonv.  Scruggs  et  aL,  95  Ala.  279  (10  So.   Rep. 
757).     In  a  recent  case  the  Court  of  Appeals  of  Colorado  say : 
^^  The  rule,  as  deduced  from  all  the  authorities,  and  which  is 
as  well  established  as  any  general  rule  of  law,  is  :  *  Where  one, 
by  his  words  or  conduct,  willfully  causes  another  to  believe  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so 
as  to  alter  his  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  exist- 
ing at  the  same  time.'  "    Colorado  L.  ^  T.  Co.  et  aL  v.  Grand 
V.  Canal  Co.,  8  Colo.  App.  68  (82  Pac.  Rep.  178).     This  is 
supported  by,  Cain  v.  Boiler,  41  Neb.  721   (60  N.  W.  Rep. 
7).  The  mere  fact  that  the  owner  of  land,  desiring  to  break  it, 
calls  upon  the  owner  of  adjoining  land  to  point  out  the  bound- 
ary between  them,  and  that  the  latter  indicates  what  he  sup- 
poses to  be  the  line,  does  not  create  an  estoppel  against  such 
adjoining  owner  to  claim  the  true  line,  if  different  from  the 
one  pointed  out.     Heinz  v.  Cramer,  84  la.  497  (51  N.  W. 
Rep.  178).     In  order  for  the  estoppel  to  arise  there  must  be 
proof  that  a  wrong  has  been  done,  or  is  threatened  on  the  one 
side  and  injury  supposed  or  reasonably  apprehended  on  the 
other.     Mere  acts  of  leniency,  indulgence,  or  charity  towards 
others  can   never  operate  as   an  estoppel.     Bar  den  et  al.  v* 
Overmeyer,  184  Ind.  660  (84  N.  E.  Rep.  489). 
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Sec.  316,  As  to  what  constitutes  an  estoppel  in  pais. 
The  fact  that  a  mining  company  participated  in  the  laying  out 
of  a  town  on  the  surface  above  their  mine  prior  to  obtaining  a 
patent  therefor,  doe*  not  estop  them  from  maintaining  eject- 
miint  after  having  obtained  the  patent.  This  is  upon  the 
theory  that  obtaining  the  patent  was  an  adjudication  of  all 
conflicting  claims.  Afayer  et  al.y,  Caroikerset  al.,  14  Mobt. 
274  (86Pac.  Rep.  182).  Conduct  induced  by  an  innocent 
mistake  of  fact  will  not  ordinarily  operate  as  an  estoppel.  An 
estoppel  is  interposed  against  guilty  conduct  to  prevent  im- 
pr.sition,  deception  and  injury  to  those  acting  m  good  faith 
in  reference  to  the  same  subject.  Rausche  v.  Jiausche,  14 
Mont.  825  (86  Pac.  Rep.  812).  ,  It  is  available  only  for  pro- 
tection and  cannot  be  used  as  a  weapon  of  assault.  It  accom- 
plishes that  which  ought  to  be  done  between  man  and  man. 
It  is  not  permitted  to  go  beyond  that.  Evans  v.  Belmont 
Land  Co.,  92  Tenn.  848  (21  S.  W.  Rep.  670).  Citing, 
Dicherson  v.  Colgrove,  100  U.  S.  581.  Where  the  purpose 
•of  an  action  or  defense  is,  and  its  necessary  effect,  if  sustained, 
will  be,  to  deprive  a  party  of  property  which  he  was  induced 
to. purchase  by  the  representations  of  the  other  party,  it  is  not 
necessary,  in  order  to  apply  the  doctrine  of  estoppel,  for  the 
jury  to  find  as  a  fact  that  to  permit  the  party  to  disprove  the 
truth  of  his  representations  will  operate  as  a  fraud  on  or 
injury  to  the  other  party.  The  statute  of  frauds  has  not 
abrogated  the  doctrine  of  estoppel  in  pais,  as  applied  to  pur- 
chases of  real  estate.  Beii  v.  Goodnalure,  50  Minn.  417  (52 
N.  W.  Rep.  908).  To  constitute  an  estoppel  in  pais,  there 
must  be  some  element  of  fraud,  a  misleading.  Welsh  v.  Tay- 
lor, 184  N.  Y.  450  (81  N.  E.  Rep.  896;  18  L.  R.  A.  585)  ; 
Dugan  V.    Lyman,         N.   J.  Eq.  (28  Atl.  Rep.  657); 

K.-ndall  V.  Tracy  et  al.,  64  Vt.  522  (24  Atl.  Rep.  1118). 
Where  a  landowner  surveys  a  boundary  line  for  his  land,which 
is  publicly  marked,  and  sells  land  with  reference  thereto,  he  is 
I'slopped  from  denying  the  correctness  of  its  location  as  against 
one  locating  land  with  reference  thereto.  J^ew  Tori  £  T. 
Land  Co.  v.    Gardner,         Tex.  (26  S.   W.  Rep.  737). 

A  judgment  creditor,  who  represents  to  a  purchaser  of  the 
land  that  his  judgment  has  been  satisfied,  will  be  estopped  to 
subsequently  enforce  the  same  by  sale  of  the  land.     Eickel- 
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hergy.  Soper,  1  S.  Dak.  568  (47  N.  W.  Rep.  958).  A  ven- 
dor who  induces  a  third  person  to  purchase  from*  his  vendee 
by  representing  that  he  has  no  vendor's  lien  is  estopped  to 
afterwards  assert  such  lien  against  the  purchaser.  Lacy  v. 
EUer  et  aL,  8  Ind.  App.  286  (86  N.  E.  Rep.  1088). 

Sec.  316.  Standing  by.  In  order  to  sustain  an  estoppel 
because  of  omission  to  speak,  there  must  be  both  a  specific 
opportunity  and  an  apparent  duty  to  speak.  A  party  main- 
taining silence  must  have  known  that  some  one  was  relying 
thereon,  and  was  either  acting  or  about  to  act,  as  he  would 
not  have  done  had  the  truth  been  told«  Scharman  v.  Schar^ 
manelal.,^8Neh.  89  (56  N.  W.  Rep.  704).  Approving 
Viele  V.  Hudson,  82  N.  Y.  82;  Collier  v.  Miller  et  aL,  187 
N.  Y.  882  (88  N.  E.  Rep.  874).  A  party  who  stands  by  and 
sees  another  acting  to  his  injury,  and  declares  that  he  himself 
has  no  claim,  will  not  be  permitted,  in  equity,  to  afterwards 
assert  his  title,  to  the  injury  of  the  person  whom  he  has  thus 
misled.      Cross  v.    Weare    Commission    Co»^         111.  (88 

N.  E.  Rep.  1088);  Lindsay  \.  Cooper,  94  Ala.  170  (11  So. 
Rep.  825;  88  Am.  St.  Rep.  105;  16  L.  R.  A.  818).  The 
holder  of  a  recorded  mortgage  is  not  estopped  to  assert  it  against 
a  purchaser  on  account  of  his  remaining  silent  while  the  owner 
tells  the  purchaser  that  he  can  give  him  good  title.  Murphy 
V.  Jackson  et  al,,69  Miss.  408  (18  So.  Rep.  728).  One  who 
claims  land  on  account  of  an  easement  having  been  abandoned, 
he  having  stood  by  while  the  public  in  good  faith  made  per- 
manent and  valuable  improvements  for  a  long  term  of  years,  is 
estopped.  Goode  et  al  v.  City  of  St,  Louis  et  aL,  118  Mo.  257 
(20  S.  W.  Rep,  1048).  A  party  may  be  estopped  by  his 
silence  to  assert  his  title  even  though  no  fraud  on  his  part  was 
intended.  Alexanders.  Woodford  Spring  Lake  Fishing  Co., 
90  Ky.  215  (14  S.  W.  Rep.  80)  ;  McPherson  v.  Berry, 
la.  (60  N.  W.  Rep.  241).     Standing  by  in  silence  will 

not  bar  a  person  from  asserting  a  title  which  is  of  record  in  the 
proper  office  so  long  as  no  act  is  done  to  mislead  other  parties. 
Gardner  et  al.  v.  Pierce,        Nev.  (86  Pac.  Rep.  782). 

One  who  owns  land,  the  title  and  possession  of  which  is  in 
his  brother,  is  not  estopped  to  assert  his  ownership  against  the 
creditors  of  the  brother,  by  the  fact  that  credit  was  extended 
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to  tlie  brother  upon  faith  of  the  ownerehip  of  the  land,  it  not 
appearing  that  the  true  owner  waa  guilty  of  any  wrong. 
Brceza  el  al.  v.  Srooks  et  al.,  97  Cal.  72  (31  Pac.  Rep.  742). 
An  execution  defendant,  owner  of  land,  who  without  knowl- 
edge of  its  invalidity  consents  to  a  void  judicial  sale,  yields 
possession  and  acquiesces  until  the  purchaser  has  made  lasting 
and  valuable  improvements,  ^as  held  to  be  estopped  to  ques- 
tion the  validity  of  the  sale.  Hazel-v.  Lynden  et  al.,  51  Kan. 
23S  (82  Pac.  Rep.  898;  87  Am.  St.  Rep.  278).  This  principle 
is  supported  by  Ford  v.  Mayo,  91  Ky.  88  (15  S.  W.  Rep.  2)  ; 
IVahlw.  Pittsburgdb  W.  Ry.  Co.,  158  Pa.  St.  257  (27  Atl.  Rep. 
1)65).  Theownerof  alot,uponpartof  whichhisneighbor  has 
erected  a  building,  is  not  estopped  from  asserting  title  to  such 
part,  by  the  fact  that  he  allowed-the  building  to  be  erected 
without  objection ;  it  appearing  that  he  honestly  believed  that 
liis  neighlror  knew  the  correct  location  of  the  boundary 
between  their  lota.  Mullaney  v.  Duffy,  145  III.  559  (88  N. 
E.  Rep.  750).  Citing,  Smith  v,  Newton,  88  111.  280;  In- 
surance Co.\.  Ives,  56  111.  402;  Noble  y.  Chrisman,  88  III. 
186 ;  Hill  v.  Blackweldcr,  118  111.  288.  Where  a  party  who 
has  a  right  of  lien  against  property,  for  the  purpose  of  induc- 
ing another  person  to  loan  money  on  the  same  property  as 
security,  releases  such  right,  such  party,  after  such  person  has 
so  loaned  the  mpney  on  the  faith  of  such  security,  will  not  be 
heard  to  assert  his  right  of  lien,  as  against  the  person  who  so 
parted  with  his  money.     Sfargo  v.  Nelson,  Utah  (§7 

Pac.  Rep.  495). 

Sec.  317.  Estoppel  by  receipt  of  benefits.  One  who 
acquiesces  in  an  executor's  sale  of  real  estate  in  ^rhich  he  has 
an  interest  and  accepts  the  benefits  of  such  sale,  ta  estopped 
from  setting  up  any  claim  to  the  property.  Cleland  v,  Cas- 
grain,  92  Mich.  189  (52  N.  W.  Rep.  460)  ;  Palmerton  et  al. 
V.  Hoop,  131  Ind.  23  (80  N.  E.  Rep.  874) ;  Lindsay  v. 
Coof-cr,  94  Ala.  170  (11  So.  Rep.  825;  88  Am.  St.  Rep.  105; 
16  L.  R.  A.  818).  One  who  accepts  the  benefits  of  an  adju- 
dication or  a  judicial  sale  is  estopped  to  question  its  validity. 
Tanow  V.  Snelling,  84  Neb.  280  (51  N.  W.  Rep.  820)  ;  Pope 
V.  Bcnster,         Neb.  (60  N.   W.   Rep.  661);  Fishery. 

Siekum,        Mo.  (28  S.  W.  Rep.  485).     The  same  is  true 
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of  one  who  accepts  the  beneficiary  results  of  a  transactions  in 
which  he  participates.  Lanier  y,  Mcintosh^  117  Mo.  508  (28 
S.  W.  Rep.  787  ;  88  Am.  St.  Rep.  676)  ;  Shelby  et  al.  v.  Chi- 
cago rf  E.  I.  /?.  Co.,  148  111.  885  (32  N.  E.  Rep.  488) ;  Gid- 
dens  V.  Boiling,  fif9  Ala.  819  (18  So.  Rep.  511).  Or  a  party 
who  has  received  the  proceeds  of  a  judicial  sale.  Oden  et  al. 
Y.  Dufuy  et  aL,  99  Ala.  86  (11  So.  Rep.  419).  Where  a 
wife  consents  that  her  husband  may  sell  or  trade  community 
property  and  ratifies  the  contract  by  receiving  the  benefit  of 
the  consideration  with  full  knowledge  of  all  the  facts,  she  is 
estopped  to  61aim  the  property  on  the  ground  that  she  did  not 
join  with  her  husband  in  the  written  contract  of  sale.  Kon- 
nerup  v.  Frandsen  et  ux,,  8  Wash.  St.  551  (86  Pac.  Rep.  498). 
Where,  pending  litigation,  a  court  leases  the  premises  in  dis- 
pute, the  lessee  cannot  refuse  to  pay  rent  on  the  ground  that 
the  court  had  no  jurisdiction  or  authority  to  make  the  lease, 
he,  having  received  the  benefits  of  the  lease,  is  estopped. 
Parrish  v.  Ross,  95  Ky.  818  (25  S.  W.  Rep.  266).  Where 
a  ward,  after  attaining  her  majority,  compels  her  guardian  to 
account  for  money  received  by  him  on  a  sale  of  land  set  apart 
to  her  in  a  partition  suit,  she  is  estopped  to  afterwards  ques- 
tion the  partition.  Toung  et  al.  v.  Walker,  70  Miss.  818  (12 
So.  Rep.  546,  901).  Where  an  execution  debtor  is  present  at 
an  execution  sale  of  his  property  consenting  thereto,  and 
receives  the  benefit  of  the  sale,  he  is  estopped  to  question  its 
validity  on  account  of  the  indefiniteness  of  the  description  of 
the  property  given  in  the  levy.  O^Kelley  v.  Gholston,  89  Ga. 
1  (15  S.  E.  Rep.  128).  A  person  who  causes  his  land  to  be 
sold  for  some  purpose  of  his  own,  under  a  judicial  proceeding 
which  turns  out  to  be  void,  and  receives  and  retains  the  pro- 
ceeds of  sale,  cannot  be  heard  to  afterwards  question  its  valid- 
ity. He  has  made  his  election.  If  such  person  afterwards 
stands  by  and  sees  the  purchaser  expend  large  sums  in  devel- 
oping oil  on  the  property,  he  may  not  afterwards  set  up  such 
defect  in  the  purchaser's  title ;  he  is  estopped.  Williamson 
et  al  V.  Jones  et  ah,         W.  Va.  (19  S.  E.  Rep.  486 ;  25 

L.  R.  A.  222). 

It  is  held  by  a  divided  court  that  where  condemnation 
proceedings  have  been  properly  carried  on  for  the  purpose  of 
laying  ofiT  a  route,  side  tracks,  depot  grounds,  etc.,  for  a  rail- 
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w.iy  company,  and  thereafter  the  landowner  accepts  the  con- 
demnation money,  if  there  is  any  mere  irregularity  in  the  pro- 
ceedings with  reference  to  certifying  the  amount  paid  in  by 
the  railway  company  to  the  county  treasurer's  office,  such 
irregularity,  after  the  acceptance  of  the  amount  thereof  by  the 
landowner,  is  fully  cured,  and  will  not  in  any  way  defeat  or 
avoid  the  proceedings,  and  in  such  a.  case  any  subsequent  pur- 
chaser of  the  property  so  condemned  must  take  notice  of  the 
records  in  the  office  of  the  recorder  of  deeds,  and  whatever 
appears  upon  the  records  of  every  other  public  office-  or  tri- 
bunal of  the  county,  having  jurisdiction  in  Buch  proceedings. 
Cor-.vin  et  al.  v.  St.  Louis  de  S.  F.  R.  Co.,  51  Kan.  461  (88 
Pile.  Rep.  99). 

Sec.  318.  Mistakes  acquiesced  in.  One  who  accepts 
and  places  on  record  a  conveyance  of  land  to  himself,  therein 
his  name  as  grantee  is  erroneously  'written,  he  knowing  the 
misnomer,  is  to  be  deemed  to  have  adopted  such  name  for  the 
pur[)0)fe  of  acquiring  and  holding  such  land,  and  he  has  no 
cause  to  complain  if,  in  judicial  proceedings  against  him  with 
respect  to  such  title,  he  is  designated  by  such  name.  The 
service  by  publication  of  a  summons  addressed  to  him  by  such 
name  is  not  for  that  reason  invalid,  and  a  judgment  thereon  i& 
effectual  as  against  him.  Blinn  v.  Chessman,  49  Minn.  140 
(51  X.  W.  Rep.  666;  82  Am.  St.  Rep.  586). 

There  was  a  corporation  organized,  styled  the  Kentucky 
Iron  Company,  and  another  styled  the  Virginia  Iron  Com- 
pany, The  latter  attempted,  by  resolution,  to  amend  its 
articles  by  changing  its  name  to  the  Kentucky  Iron  Company, 
which  attempt  failed  because  of  the  existance  of  another  cor- 
poration with  that  name.  Before  this  had  been  learned,  the 
Virginia  Iron  Company  purchased  from  M.  real  estate,  which 
he  crmveyed  to  it  in  its  supposed  name  of  the  Kentucky  Iron 
Company,  and  the  deed  was  recorded.  The  parties  acted  in 
good  faith,  and  in  ignorance  that  any  other  corporation  bore 
that  name.  Plaintiffs  saw  the  record,  and  ^vithout  making 
further  inquiry  as  to  the  land,  and  supposing  it  belonged  to 
the  real  Kentucky  Iron  Company,  took  in  payment  shares 
of  its  stock.  It  was  held  that  the  title  to  the  land  conveyed 
by  M.  did  not  pass  to  the  real  Kentucky  Iron  Company,  and 
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that  M.  and  the  Virginia  Iron  Company  were  not  estopped,  as- 
to  plaintiffs,  to  deny  that  it  so  passed.      Clarke  v.  Milligan^ 
Minn.  (59  N.  W.  Rep.  955). 

Sec.  310.  Reliance  necessary.  The  doctrine  of  estop- 
pel in  paisy  is  based  upon  a  fraudulent  purpose  and  a 
fraudulent  result.  Before  it  can  be  invoked  to  the  aid  of  a 
litigant,  it  must  appear  that  the  person  against  whom  it  is 
invoked  has,  by  his  words  or  conduct,  caused  him  to  believe 
in  the  existence  of  a  certain  state  of  things,  and  induced  him 
to  act  upon  that  belief.  If  both  parties  are  equally  cognizant 
of  the  facts  and  one  has  acted  under  a  mistaken  idea  of  the 
law,  the  other  party  cannot  say  he  has  been  deceived  thereby 
and  is  entitled  to  an  application  of  the  rule,  but  will  be  con- 
sidered as  having  acted  upon  his  own  judgment  solely.  Hoi- 
comb  V.   Boynton,         111.  (87  N.   E.   Rep.   1081).     An 

equitable  estoppel  arises  only  where  there  is  some  element  of 
fraud.     McKinney  v.  Lanning^         Ind  (88  N.  E.  Rep. 

601).  Where  the  condition  of  the  title  is  known  to  both  par- 
ties or  both  have  the  same  means  of  ascertaining  the  truth, 
there  is  no  estoppel.     Rockwell  v.  Coffey^         Colo.  (88 

Pac.  Rep.  876)  ;     Taylor  et  al.  v.  Cussetiy         Va.  (17 

S.  E.  Rep.  721).  There  is  no  estoppel  unless  it  is  shown  that 
there  was  a  reliance  placed  upon  the  false  representations  and 
that  the  complaining  party  acted  thereon  to  his  injury.  Lang 
V.   Cude,         Tex.  Civ.  App.  (20  S.   W.    Rep.    1000)  ; 

Simonsen  v.  Stachlewicz,  82  Wis.  888  (52  N.  W.  Rep.  810)  ; 
Taylor  ct  al.  v.  Cussen^         Va.  (17  S.  E.  Rep,  721). 

Sec.  320.  As  to  when  the  public  may  be  estopped. 
Where  with  the  knowledge  and  concurrence  of  a  lot  owner, 
the  city  instructs  its  agent  to  investigate  and  report  to  the 
council  its  rights  in  respect  to  certain  land,  and  the  investiga- 
tion and  report  is  made  to  the  effect  that  the  city  has  no  claim 
or  title  to  the  land  and  this  report  is  received,  placed  on  file, 
entered  upon  the  minutes  of  the  proceedings  of  the  council  and 
in  reliance  upon  it  the  lot  owner  erects  valuable  buildings  upon 
the  land  in  question  and  the  same  are  suffered  to  remain  for 
considerable  time,  the  public  will  thereafter  be  estopped  from 
from  asserting  title  to  such  land.  City  of  Los  Angeles  v.  Cohn 
et  al,  101   Cal.  878  (85  Pac.  Rep.  1002)    Citing,  Simflot  v 
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Rail-way  Co.,  16  Fed.  Rep.  860 ;  Crocker  v.  Collins,  87  S.  C. 
827(15  S.  E.  Rep.  951)  ;  Fresno  \ .  Fresno,  etc.  Irrigation 
Co.,  9S  Cal.  182  (82  Pac.  Rep.  &48).  A  municipal  corpora- 
tion having  granted  a  franchise  to  a  street  railway  company 
to  lay  its  track  upon  certain  streets,  and  having  by  its  officers 
acquiesced  in  the  laying  of  a  portion  of  said  track  upon  a 
street  not  designated  in  the  ordinance  and  the  road  having 
T)een  operated  for  a  period  of  two  years  and  the  city  having 
received  taxes  thereon,  it  is  estopped  to  declare  such  portion 
of  road  a  nuisance  and  abate  the  same  for  the  purpose  of 
granting  that  particular  franchise  to  another  company.  Spo- 
iane  St.  R.  Co.  v.  City  of  Spokane  Falls  et  al.,  6  Wash.  St. 
521  (88  Pac.  Rep.  1072).  Citing,  Chicago,  R.  I.  rf  P.  R. 
Co.  V.  City  of  Joliet,  79  111.  27 ;  Chicago  £  N.  W.  R.  Co.  v. 
rcoplc,  91  111.  251. 

Sec.  321.  Estoppel — Privies  in  estate.  In  a  recent 
case  the  supreme  court  of  North  Carolina  say :  "  It  would  be 
giving  very  great  latitude  to  the  doctrine  of  estoppel  in  pais, 
if  the  mistaken  or  fraudulent  statements  of  a  vendee,  occupy- 
ing land  under  a  contract  of  sale,  were  allowed  to  have  the 
effect  of  establishing  title  by  estoppel,  as  against  the  original 
vendor  and  the  assignee  of  the  original  vendee,  after  the  ven- 
dor had  performed  his  contract  by  conveying  to  the  assignee, 
both  grantor  and  grantee  being  ignorant  of  the  fact  that 
any  misrepresentation  had  been  made.  In  law  the  vendee 
is  the  mere  tenant  of  the  vendor;  while  in  equity  the  vendee 
is  the  owner,  and  the  vendor  holds  the  legal  estate  to  secure 
the  payment  of  the  purchase-money.  The  courts  of  equity 
having  never  established  the  principle  that  the  tenant  could, 
by  his  conduct  in  pais,  diminish  his  lord's  estate  by  an  estop- 
pel operating  on  the  superior  ;  nor  have  they  held  that  the  ven- 
dee, because  he  is  esteemed  the  owner  in  equity,  could  diminish 
the  security  of  the  vendor  by  his  declarations,  whether  made 
ignoruntly  or  fraudulently,  or  ■whatever  might  be  the  effect  of 
such  representation  on  others."  Boyden  v.  Clarke,  109  N.  C. 
664  (14  S.  E.  Rep.  52).  An  estoppel  which  hinds  a  grantor 
as  to  a  boundary  line,  also  binds  his  grantee.  Eddie  et  al.  v. 
Tinnin,         Tex.  Civ.  App.  (26  S.  W.  Rep.  782).      One 

claiming  as  an  heir  is  bound  by  an  estoppel  which  was  binding 
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upon  the  party  under  whom  he  claims.  Ellsworth  v.  Ells- 
worth  et  aL,  140  111.  509  (80  N.  E,  Rep.  672).  Where  a  mar- 
ried woman  falsely  represents  that  she  is  a  widow  and  executes 
a  deed  to  her  land  as  a  single  woman  and  receives  a  valuable 
•consideration  therefor,  and  after  her  husband's  death  makes  a 
voluntary  conveyance  of  the  same  land  to  her 'daughter,  who 
has  actual  notice  of  the  prior  deed,  the  daughter  is  estopped 
from  denying  that  her  mother  was  a  widow  when  the  prior 
deed  was  executed.  Rambozv.  Stortvell^  108  Cal.  588  (87  Pac. 
Rep.  519).  The  administrator  of  a  deceased  grantor  is 
estopped,  as  the  grantor  himself  would  be,  from  denying  the 
consideration  for  the  deed  for  the  purpose  of  destroying  the 
effective  operation  of  the  instrument.  Campbell  v.  Carruth 
et  al^  82  Fla.  264  (18  So.  Rep.  432).  A  stranger  to  the  deed 
in  possession  may  assert  the  estoppel  in  an  action  of  ejectment 
by  the  original  vendor,  who  is  bound  by  it.  Perkins  £c.  v. 
Coleman  ^c,  90  Ky.  611  (14  S.  W.  Rep.  640). 

Sec.  322.  Title  by  estoppel — Married  woman's  con- 
veyance of  her  husband's  land — Acquiescence  of  hus- 
band. Where  a  married  woman,  by  the  direction  and  sanction 
•of  her  husband,  and  acting  under  a  power  of  attorney,  at- 
tempted to  make  a  sale  and  conveyance  of  his  land — an  im- 
proved farm — for  a  consideration  paid,  and  executed  a  deed 
therefor  under  such  power,  the  deed  is  invalid  on  account  of 
the  wife's  disability ;  but  if  the  consideration  is  accepted  and 
retained  by  him,  and  the  possession  delivered  and  accepted 
by  the  purchaser  with  his  consent,  as  upon  an  executed  con- 
tract of  sale,  and  in  pursuance  thereof,  and  he,  with  knowl- 
edge of  the  facts  acquiesces  in  the  transaction  and  the  posses- 
sion of  the  purchaser  and  his  assignee  for  many  years,  he  will 
be  estopped  to  deny  that  the  latter  is  the  equitable  owner  in 
rightful  possession  of  the  premises,  yones  v.  BlisSy  48  Minn. 
807  (51  N.  W.  Rep.  875). 

Sec.  323.  Estoppel  to  deny  title.  One  who  enters 
into  the  possession  of  land  under  the  title  of  another  is  estop- 
ped to  deny  that  title  so  long  as  he  holds  possession  thereunder. 
Mitchell  \.  Chisholm,         Minn.  (58  N.  W.   Rep.  878). 

•*  A  grantee  in  fee  may  deny  that  his  grantor  had  any  title. 
There  is  no  estoppel  where  the  occupant  is  under  no  obliga- 
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tion,  express  or  implied,  that  he  will  at  some  time,  or  in  some 
event,  surrender  the  possession.  The  grantee  in  fee  is  under 
no  obligation,  express  or  implied,  that  he  will  give  it  up.  He 
takes  the  land  to  hold  for  himself,  and  to  dispose  of  it  at  his 
pleasure.  He  owes  no  faith  or  allegiance  to  the  grantor  and 
he  does  him  no  wrong  when  he  treats  him  as  an  entire  stranger 
to  the  title."  Wenzel  v.  SckuHz  et  al.,  100  Cal.  250  (84  Pac. 
Rep,  696).  An  occupant  of  land  is  not  estopped  to  deny  the 
title, of  another  unless  he  is  under  some  obligation,  express  or 
implied,  to  restore  to  such  party  the  possession  at  some  time, 
or  in  some  event.  Rowland  et  alv.  Williams  et  al.,  28  Ore. 
515  (32  Pac.  Rep. 402). 

Sec.  324,  Caution  tn  applying  the  doctrine  of  estop- 
pel. In  a  recent  case  the  supreme  court  of  New  York  say : 
"  The  doctrine  of  estoppel  when  invoked  for  the  purpose  of 
working  a  change  in  the  title  to  land,  is  to  be  applied  with 
great  caution.  It  permits  verbal  statements  or  admissions  to 
be  substituted  in  place  of  the  written  evidence  of  transfer 
which  the  statute  of  frauds  and  the  general  rules  of  law  require 
in  such  cases,  and  hence  should  not  be  applied  unless  the 
grounds  upon  which  it  rests  are  clearly  and  satisfactorily 
established,  and  not  then  except  in  support  of  a  clear  equity, 
or  to  prevent  fraud."  Lyon  v.  Morgan,  148  N.  Y.  506  (88 
N.  E.  Rep.  960).  Cifing^,  Thompson  v.  Simpson,  128  N.  Y. 
270  (28  N.  E.  Rep.  627)  ;  Banking  Co.  v.  Duncan,  86  N.  Y. 
280.  Equitable  estoppel,  now  freely  applied  to  actions  of  law, 
as  in  suits  in  equity,  to  suppress  fraud  and  oppression,  must 
be  applied  with  great  care  and  caution ;  and  when  a  party  is 
to  be  deprived  of  his  property,  or  his  right  to  maintain  his 
action,  by  an  estoppel,  the  equity  ought  to  be  strong,  and  the 
proof  clear.  A  party  is  not  estopped  to  prove  a  legal  title  to 
his  land  by  any  misrepresentation  of  its  locality  made  by  mis- 
take, without  fraud  or  intentional  deception,  although  another 
party  may  be  induced  thereby  to  purchase  an  adjoining  lot. 
Stubds  V.  Pratt,  85  Me.  429  (27  AU.  Rep.  841). 

Sec.  326.  Pleading  and  practice  in  reference  to 
estoppels.  In  a  recent  case  it  is  said  ;  "  An  estoppel  is  the 
conclusive  ascertainment  of  a  fact  by  the  parties,  so  that  it 
can  be  no  longer  controverted  between  them.     It  is  not  solely 
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the  result  of  the  act  of  the  parties  themselves,  but  may  be  by 
the  adjudication  of  a  court  appointed  to  try  the  facts.  After 
an  estoppel  has  thus  arisen,  if  the  existence  of  the  fact  con- 
trary to  it  is  averred  by  one  of  the  parties,  the  other  may  show 
it  by  pleading,  if  it  be  not  already  apparent  upon  the  record, 
and  pray  judgment  if  it  shall  be  controverted.  But  if  the 
party  seeking  the  benefit  of  the  estoppel  will  not  rely  upon  it, 
but  will  answer  to  the  fact,  and  again  put  it  in  issue,  the 
estoppel,  when  offered  in  evidence  to  the  jury,  loses  its 
conclusive  character,  becomes  mere  evidence,  and,  like  all 
other  evidence, -may  be  repelled  by  opposite  proof ;  and  the 
jury  may,  upon  the  whole  evidence,  find  the  truth.  This  is 
the  rule  only  in  cases  where  the  party  relying  upon  it  has  had 
an  opportunity  of  pleading  it  as  an  estoppel,  and  does  not  do 
so,  but  takes  issue  on  the  fact.  Where  he  has  no  opportunity 
of  pleading  it  as  an  estoppel — as  in  actions  of  ejectment  and 
others,  where  the  pleadings  are  general — ^there  the  estoppel 
retains  its  exclusive  character,and  the  iury  must  find  according 
to  it.  This  is  common  learning  and  common  sense/'  Wil' 
kins  V.  Suttle,  114  N.  C.  550  (19  S.  E.  Rep.  606).  Estoppel 
should  be  specially  pleaded.  Bruce  v.  German  Sav,  it  Loan 
Soc.  24  Ore.  486  (84  Pac.  Rep.  16) ;  Tlirockmorton  v.  Pence ^ 
121  Mo.  50  (25  S.  W.  Rep.  848). 

Sec.  326.  Miscellaneous  notes.  Where  the  holders 
of  a  mortgage  as  primary  security  forfeited  their  right  to  fore- 
close, by  permitting  an  adjudication  which  estopped  them  to 
pursue  it,  they  are  also  estopped  from  enforcing  a  mortgage  as 
secondary  security.  O^ Brien  et  al.  v.  Moffit  et  al, ,  183  Ind. 
660  (38  N.  E.  Rep.  616;  86  Am.  St.  Rep.  566).  Where 
land  subject  to  mortgage  liens  is  sold  at  a  partition  sale,  a 
mortgagee  who  enters  into  a  contest  over  the  proceeds  of  such 
sale  thereby  ratifies  the  sale,  and  is  estopped  to  make  any 
claim  to  the  land  itself.  Espalla  v.  Touart,  96  Ala.  137  (11 
So.  Rep.  219).  One  who  negligently  acknowledges  the  exe- 
cution of  a  deed  or  mortgage  to  which  his  signature  has  been 
forged  is  estopped  from  disputing  such  signature  as  against  a 
purchaser  in  good  faith.  This  is  upon  the  ground  that  where 
one  of  two  innocent  persons  must  suffer  by  the  act  of  the 
third,  he  by  whose  negligence  it  happefied  must  be  the  suf- 


g  826  ESTOPPEL.  874 

ferer.  Blaisdell  v.  Leach  el  ux.,  101  Cal.  405  (85  Pac.  Rep. 
1019;  40  Am.  St.  Rep.  65).  One  who  enters  into  an  agree- 
ment with  a  guardian,  having  notice  that  the  guardian  has  no 
legal  authority  from  the  probate  court  to  enter  into  such  an 
agreement,  cannot  set  up  that  the  ward  is  estopped  by  the  act 
of  the  guardian.  Ifeisen  v.  Heisen  el  al.,  145  111.  658  (&4  N. 
E.  Rep,  597;  21  L.  R.  A.  484).  Citing,  Field  v.  Herrick,  6 
111.  App.  57.  Where  a  mortgagee  consents  to  his  mortgagor 
conveying  a  part  of  the  mortgaged  premises  to  another  by  hi» 
absolute  conveyance,  and  possession  is  taken  by  such  party 
thereunder,  he  and  those  claiming  under  bim*are  estopped  to 
assert  any  claim  to  the  land  so  conveyed.  Jfaney  v.  Barney, 
Ky.  (22   S.  W.  Rep.  650).     Where  one  conveyed 

land  to  his  father-in-law  under  the  latter's  promise  to  devise 
it  to  him,  and  afterwards  consents  to  the  entry  of  a  judgment 
reciting  that  a  mortgage  previously  given  by  him  on  the  land 
had  been  satisfied  by  a  conveyance  of  it  by  the  father-in-law 
to  tlie  mortgagee,  he  is  estopped  from  setting  up  any  claim 
to  the  land  by  virtue  of  the  agreement  to  devise.  Dtntle- 
man  el  al.  v.  Gilbert  el  al.,  140  III.  597  (80  N.  E.  Rep. 
706).  Where  a  land  owner  himself  marks  the  boundary  line 
between  his  land  and  that  of  an  adjoining  owner  with  refer- 
ence to  which  a  conveyance  was  made  by  another  to  such 
adjoining  owner,  and  recognizes  such  boundary  line  for  a 
period  of  IS  years,  his  heirs  will  be  estopped  to  deny  the  same. 
Chad-well  V.  Chad-well,  93  Tenn.  201  (23  S.  W.  Rep.  978). 
A  mortgagee  is  not  estopped  to  sue  for  breach  of  the  covenant 
of  -warranty  in  th^  mortgage  because  defendant  executors  exe- 
cuted it  under  representation  of  plaintiff's  attorney  that  they 
would  not  be  bound  personally  by  the  covenant.  Porter  et 
al.  V.  yefferies  et  al.,  40  S.  C.  92  (18  S.  E.  Rep.  229).  One 
who  acting  as  an  auctioneer  purchases  at  the  sale  is  estopped 
to  claim  that  part  of  the  land  he  bought  belonged  to  an  adjoin- 
ing tract,  already  owned  by  him,  he  being  familiar  with  the 
location  of  the  lands.  Spalding  v.  Spalding,  Ky. 
(22  S.  W.  Rep.  858).  An  abutting  owner  is  not  estopped 
from  claiming  damages  arising  from  the  construction  of  a  rail- 
road in  the  street  by  reason  of  the  fact  that  he  solicited  the 
city  council  to  grant  the  company  the  right  to  construct  its 
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track  therein.     Penn  Mut.  Life  Ins.  Co.  ct  al.  v.  Heiss  et  ai.^ 
141  m.  85  (81  N.  £.  Rep.  188;  88  Am.  St.  Rep.  278). 
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Sec.  827.  As  to  what  interest  may  be  sold  on  exe- 
cution. The  interest  of  a  mortgagor  is  subject  to  an  attach- 
ment and  sale  on  execution.  Godfrey  v.  Monroe  et  aL^  101 
Cal.  224  (85  Pac.  Rep.  761).  A  junior  judgment  lienholder 
may  levy  execution  and  sell  real  estate,  regardless  of  the  fact 
that^there  is  a  prior  incumbrance  upon  the  property,  which  he 
asserts,  is,  in  fact,  inferior  to  his  judgment  lien ;  and  the  con- 
troversy between  them  need  not  be  litigated  until  the  fore- 
closure of  such  prior  incumbrance.  Ratnsdell  v.  Tama 
Waier^Piywer  Co.,  84  la.  484  (51  N.  W.  Rep.  245).  The 
individual  interest  of  one  of  two  or  more  joint  tenants  is  sub- 
ject to  levy  and  sale  on  execution  running  against  such  tenant. 
Midgleyv.  Walker,         Mich.  (60  N.  W.  Rep.  296).     In 

Missouri,  any  interest  in  the  land  which  the  debtor  may  sell 
is  subject  to  sale  on  execution.  Block  et  al.  v.  Morrison  et  al.^ 
112  Mo.  848  (20  S.  W.  Rep.  840).  A  vested  estate  in  remain- 
der is  subject  to  levy  and  sale  under  execution.  Ducker  et  aL 
V.  Wear  <&  Boogher  Dry  Goods  Co.,  146  111.  9  (84  N.  E. 
Rep.  558). 

Under  Sayles'  Tex.  Civ.  Stat.  art.  8122,  which  provides 
that  a  lessee  of  '*  lands  or  tenements  shall  not  rent  or  lease  said 
lands  or  tenements  during  the  term  of  said  lease  to  any  other 
person  without  first  obtaining  the  consent  of  the  landowner,, 
his  agent  or  attorney,"  it  is  held  that  a  lessee's  interest  cannot 
be  sold  on  execution  to  pay  his  debts  in  the  absence  of  an 
agreement  which  permits  the  assignment  or  subletting  at  the 
will  of  the  lessee.     Moser  v.  Tucker,         Tex.  (26  S.  W. 
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Rep.  1044).  Under  2  Hill's  Ore.  Code,  §  479,  an  equitable 
interest  in  land  may  be  sold  on  execution.  Calhoun  v,  Leary 
et  al.,  6  Wash.  17  (82  Pac.  Rep.  1070).  One  acquiring  an 
equitable  interest  in  funds  to  arise  from  the  sale  of  land  in 
pursuance  to  a  trust  does  not  acquire  such  an  interest  in  the 
land  itself  as  is  subject  to  execution,  Harvey  v.  Brisbin,  148 
N.  Y.  151  (88  N.  E.  Rep.  108).  The  husband's  mere  pros- 
pective estate  by  curtesy  cannot  be  sold.  N.  C.  Code,  g  1840, 
applied.  Bntce  el  al.  v.  Nicholson  et  al.,  109  N.  C.  202  (18 
S.  E.  Rep.  790;  26  Am.  St.  Rep.  562)  ;  Thomfsony.  Wiggins, 
109  N.  C.  508  (14  S.  E.  Rep.  801);  Jones  v.  Coffey,  109  N. 
C.  515  (14  S.  E.  Rep.  84).  The  husband's  interest  in  property 
which  he  holds  as  tenant  in  common  with  his  wife  may  be 
sold  on  execution.  Krippendorf  et  al.  v.  Wolf  el  al.,  70  Miss. 
81  (12  So.  Rep.  26).  The  life  estate  of  a  debtor  may  be  sold 
to  satisfy  his  debts.  American  Mortg.  Co.  of  Scotland  v. 
Hill,  m  Ga.  297  (18  S.  E.  Rep.  425)  ;  Wilson  v.  Wright,  91 
Ga.  774  (18  S.  E.  Rep.  546).  Where  one  has  purchased  lands 
from  the  state,  and  paid  for  tbem,  and  is  entitled  to  a  grant 
from  the  state  on  payment  of  certain  fees,  he  has  a  vested 
equity  in  the  land,  subject  to  sale  on  execution.  Wilson  v. 
De^vecse,  114  N.  C.  658  (19  S.  E.  Rep.  699).  In  Kentucky 
it  h  hiild  that  after  a  debtor  has  sold  his  land,  received  part  of 
the  purchase  price,  executed  a  title  bond,  the  levy  of  an  execu- 
tion thereon  creates  ho  lien.  Cooper  v.  Arnett  et  al.,  95  Ky. 
60S  (26  S.  W.  Rep.  811).  A  judgment  debtor  who  has  con- 
tracted to  sell  to  one  who  has  paid  part  of  the  consideration 
and  entered  into  possession  of  the  land,  has  no  interest  therein 
subject  to  execution,  although  he  has  not  executed  a  formal  con- 
veyance, Benbotu  v.  Boyer  et  al, ,  la.  (56  N.  W.  Rep. 
&i4).  Property  belonging  to  a  municipal  corporation,  not 
held  or  used  for  governmental  purposes,  the  seizure  of  which 
would  not  suspend  or  impair  the  exercise  of  the  governmental 
functions  delegated  to  such  corporations,  is  subject  to  execu- 
tion. City  of  Laredo  V.  Benavides,  Tex,  (25  S.  W. 
Rep.  482).  It  is  held  that  a  judgment  creditor  cannot  be  com- 
pelled to  resort  to  any  one  of  several  sources  to  obtain  satis- 
faction, even  in  favor  of  purchasers  from  the  debtor  subsequent 
to  the  judgment.  He  has  the  right  to  select  what  property 
shall    be    sold   on    execution.     Latimer  v,  Sallew,         S.    C. 
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(19  S.  E.  Rep.  792).  W.  Va.  Code,  ch.  89,  §48  applied 
—property  of  the  county.  Hairs  Safe  db  Lock  Co.  v.  Scites 
€iaL,8S  W.  Va.691  (18  S.  E.  Rep.  895).  Miss.  Code,  § 
1204  applied — ^liability  of  trust  estate  to  execution.  Leigh  v. 
Harrison  et  al.,^9  Miss.  928  (11  So.  Rep.  604;  18  L.  R.  A. 
49). 

Sec.  828.     Issue,  levy  and  return  of  execution.     A 

levy  on  land,  even  when  consummated  by  sale,  amounts  to 
nothing  unless  proceeds  are  realized  therefrom.     Howell  Co, 
V.  Wheeler,  108  Mo.  294  (18  S.  W.  Rep.  1080).     The  levy  of 
an  execution  made  after  the  return  day  is  void.     Evans  v. 
Caiman,  92  Mich.  427  (52  N.  W.  Rep.  787).      The  officer's 
return  of  the  levy  of  an  execution  upon  realty  must  show  that 
all  the  requisites  of  the  statute  have  been  complied  with,  in 
order  that  a  good  title  may  appear  of  record ;  and  the  facts 
cannot  be  supplied  by  extrinsic  evidence.     Rand  v.  Cutler, 
155  Mass.  451  (29  N.  E.  Rep.  1085) .     The  levy  of  an  execu- 
tion upon  realty  does  not  operate  per  se  as  an  extinguishment 
of  a  judgment.      Wood  v.   Conrad,  2  S.  Dak.  405  (50  N.  W. 
Rep.  903).     The  failure  of  the  officer  to  return  a  writ  until 
the  next  day  after  the  return  day  does  not  destroy  the  lien,  a 
levy  having  been  made  and  recorded.     Horton  v.  Monroe,  98 
Mich.  195  (57  N.  W.  Rep.  109).     Under  a  statute  (R.  I.  Jud. 
Act,  ch.  86,  §  11))  making  no  provisions  for  the  manner  of 
levying  execution  on  land,  but  merely  providing  that  if  the 
officer  levy  it  on  land  he  shall  set  up  notice  of  sale,  levy  may 
be  by  mere  mental  process,  of  which  the  notice  of  sale  as  pro- 
vided by  statute  is  conclusive  proof.     Lynch  v.  Earle,         R.  I. 
(28  Atl.  Rep.  768),     A  levy  ''on  422  acres  of  land  as 
the  property  of  H.  P.  S."  is  void  for  uncertainty.      G* Kelleyv, 
Gholston,  89  Ga.  1  (15  S!  E.  Rep.  128).     It  is  not  necessary  to 
the  validity  of  a  sale,  that  the  judgment,  order  of  sale  or  return 
thereon  show  what  interest  the  execution  defendant  has  in  the 
land.      Tobar  v.  Losano,  6  Tex.  Civ.  App.  698  (25  S.  W.  Rep. 
978).     111.  Rev.  Stat.,ch.  77,  §6,  applied— time  within  which 
execution  must  issue.     Mcllwain  v.  Karstens^         111.  (88 

N.  E.  Rep.  555).  111.  Rev.  Stat.  ch.  79,  §§  95,  96  applied- 
issue  of  execution  on  judgement  of  a  justice  of  the  peace. 
Wooiers  v.  Joseph  et  aL,  137  111.  113  (27  N.  E.  Rep.  80;  81 
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Am.  St.  Rep.  855).  Under  How.Mich.  Stat.  vol.  8,  g  6178a. 
the  levy  of  an  execution  becomes  void  after  five  years  from  the 
date  thereof.  LuJcman  v.  Hirth,  96  Mich.  17  (55  N.  W. 
Rep.  449  ;  85  Am.  St.  Rep.  588).  Mich.  Laws,  1889,  Act  No. 
227,  applied.  Luton  v.  Sharp,  94  Mich.  202  (58  N.  W.  Rep. 
1054),  Mo.  Act,  March  2,  1874,  construed — sale  of  land  on 
execution  issued  by  the  court  of  common  pleas.  Bailey  v. 
Winncial.,  118  Mo.  155  (20  S.  W.  Rep.  21).  Particular 
facts  held  to  be  sufficient  compliance  with  S.  Dak.  Comp. 
Laws,  I  5119,  requiring  an  endorsement  upon  a  writ  "  no  per- 
sonal property  found"  before  making  a  levy  upon  real  prop- 
erty. First  Nat.  Bank  v.  Black  Hills  Fair  Ass'n,  2  S.  Dak. 
145  (48  X.  W.  Rep.  852).  Tex.  Rev.  Stat.,  art.  2288,  construed 
— indorsement  by  the  officer  of  the  time  of  receiving  the  exe- 
cution. Wilson  el  al.  v.  Swasey  et  al.,  Tex.  (20  S. 
W.  Rep.  48). 

Sec.  320.  Manner,  time  and  place  of  sale.  Land 
cannot  be  sold  under  execution  after  the  return  day  of  the  writ, 
either  by  the  sheriff  making  the  levy,  or  by  his  successor  in 
ofKce.  A  sheriffs  deed  to  land  sold  under  such  circumstances 
is  void.  J/awes  v.  Rucker,  94  Ala.  166  (10  So.  Rep.  85). 
There  is  no  impropriety  in  giving  notice  of  existing  incum- 
brances on  the  property.  Cake  et  al.  v.  Cake,  156  Pa.  47  (26 
Atl.  Rep.  781).  Ky.  Gen.  Stat.,  ch.  88,  art.  15,  %  2,  which 
provides  that  "  no  officer  shall  directly  or  indirectly  bid  for  or 
buy  any  property  ■which  may  be  sold  under  an  execution  by  his 
deputy  or  principal,  or  by  his  co-deputy,"  applies  only  to  bids 
or  purchases  for  himself,  and  does  not  prohibit  plaintiff  in  exe- 
cution, who  intends  to  be  absent  from  the  sale,  from  authoriz- 
ing the  officer  to  offer  a  specified  amount  in  his  behalf.  Bran- 
nin  ct  al.  v.  Broadus  cl  ai  ,  94  Ky.  88  (21  S.  W.  Rep.  844). 
Under  a  statute  requiring  the  officer  to  publish  a  notice  of  a 
sale  for  a  given  period  "  in  some  newspaper  published  in  the 
county,"  he  has  the  right  to  select  the  newspaper,  and  is  not 
bound  by  any  suggestions  or  requests  of  the  judgment  creditor. 
Northern  Counties  Inv.  Trust  v.  Cadman  et  al.,  101  Cal.  200 
(85  Pac.  Rep.  557).  Ky.  Gen.  Stat.,  ch.  75,  p.  942,ct«istrued 
— sale  by  one  as  master  commissioner  who  is  interested  as  an 
attorney.     Adkinson  v.  Rausdall,  98  Ky.  810  (20  S.  W.  Rep. 
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109).  Ky.  Gren.  Stat.,  p.  041,  §  10,  applied—- sale  by  special 
commissioner.  Phelps  et  aL  v,  yones^  01  Ky.  244  (15  S.  W.- 
Rep.  668).  Mass.  Pub.  Stat.,  ch.  172,  §§  20,  45,  applied- 
notice  of  sale.  Rand  v.  Cutler^  156  Mass.  451  (20  N.  £.  Rep. 
1085)  ;  Lewis  v.  Norton,  150  Mass.  482  (84  N.  E.  Rep.  544). 
Miss.  Code,  1802,  §  401,  applied — sale  of  lands  of  non-resident. 
Carter  v.  Brandy,  71  Miss.  240  (15  So.  Rep.  700).  An  exe- 
cution sale  in  disregard  of  the  debtor's  homestead  rights  is  void. 
Vt.  Acts,  1884,  No.  180,  §  8;  Rev.  Laws,  §  1805,  applied. 
Whitejicld  v.  Adams,  65  Vt.  682  (27  Atl.  Rep.  828). 

Sec.  880.  Sales  in  parcels  or  in  solido.  In  Minnesota 
it  is  held  that  foreclosure  sales  and  execution  sales  made  in  gross, 
as  one  parcel  of  land  consisting  of  several  tracts,  are  not  void 
because  of  such  non-compliance  with  the  statutory  direction, 
but  only  voidable  for  the  cause  shown.  In  order  to  avoid  such 
a  sale  some  fraud  or  wrong  must  be  established.  Clark  v. 
Kraker,  51  Minn.  444  (58  N.  W.  Rep.  706).  Where  no  ob- 
jections are  made  to  decree  ordering  one^s  land  to  be  sold  as 
one  tract,  he  cannot,  after  sale,  for  the  first  time,  object  that  it 
was  not  sold  in  subdivisions.  Nip  v.  Draughan,  56  Ark.  240- 
(10  S.  W.  R.  660).  A  sale  in  a  lump  which  should  have  been 
in  parcels  is  not  void  but  only  voidable  when  it  interferes  with 
the  right  of  redemption  and  is  attacked  within  a  reasonable 
time.  ^  Power  v.  Larabce,  8  N.  Dak.  502  (57  N.  W.  Rep. 
789).  A  failure  to  observe  the  provisions  of  the  statute  (How. 
Mich.  Stat.  §  6116)  providing  for  the  sale  in  parcels,  where 
the  land  consists  of  separate  lots  and  tracts,  is  a  mere  irregu- 
larity for  which  the  sale  cannot  be  collaterally  attacked. 
Hoffman  v.  Buschman  et  a/.,  05  Mich.  588  (55  N.  W.  Rep. 
458).  Substantially  the  same  is  held  under  a  Missouri  statute. 
Lewis  V.  Whitten  et  aL,  112  Mo.  818  (20  S.  W.  Rep.  617). 
The  judgment  debtor  cannot  complain  of  the  sale  of  several 
lots  or  parcels  en  masse  where  the  officer  has  made  the  proper 
effort  to  sell  the  parcels  separately.  First  Nat,  Bank  v.  Black 
Hills  Fair  Ass'n.,  2  S.  Dak.  145  (48  N.  W.  Rep.  852).  In 
proceedings  under  Ky.  Gen.  Stat.,  ch.  67,  art.  7,  §  21,  to  sub- 
ject the  contingent  interest  of  a  debtor  in  land  to  the  claims  of 
creditors,  where  the  debts  are  small,  the  officer  should  be 
directed  to  first  ofiPer  for  sale  a  fractional  part  of  such  interest.. 
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Jacoi  V.    Howard  ct  al.,         Ky.  {22  S.  W.  Rep.  882). 

111.  Rev.  Stat.,ch.  77,  §  12,  applied— setting  aside  sale  for  fail- 
ure to  sell  in  parcels.  Lurlon  el  al,  v.  Hodgers,  189  111.  564 
(29  N.  E.  Rep.  866;  33  Am.  St.  Rep.  214). 

Sec.  331.  Sheriffs  deed.  A  sheriff's  deed  is  void 
where  the  party  against  whom  the  judgment  was  ren- 
dered was  dead  at  the  time  of  the  institution  of  the  suit. 
Ckilders  V.  Schantz,  120  Mo.  805  (25  S.  W.  Rep.  209).  An 
incomplete  description  in  a  sherifTs  deed  may  be  remedied  by 
reference  to  a  correct  description  in  the  levy,  judgment,  and 
order  of  sale.  Sr<nvn  et  al.  v.  Elmendorf  el  al.,  Tex. 
(25  S.  W.  Rep.  145).  See  Description  of  real  estate. 
A  sherifTe  deed  is  not  admissible  in  evidence  for  the  purpose 
of  proving  title  thereunder,  until  a  valid  judgment  and  execu- 
tion have  been  shown.  McGehee  v.  Wilkins,  81  Fla.  88  (12 
So.  Rep.  228);  Burly.  Hasselman,  Ind.  (88  N.  E. 

Rt'p.  598).  Where  the  judgment  debtor  held  a  fee  simple 
estate  in  the  land,  the  deed  of  the  officer  reciting  that  it  con- 
veys "  all  the  estate,  title,  and  interest  "  of  such  debtor  passes 
a  fee  in  the  land,  though  the  word  "  heirs  "  is  omitted.  Car- 
olina Suv.  Bank  v.  McMakon  et  al.,  87  S.  C.  809  (16  S.  E. 
Rep.  81).  S.  C.  Gen.  Stat.,  §  686,  applied.  Carolina  Sav. 
Bank  V.  McMahon  cl  al.,  87  S.  C.  809  (16  S.  E.  Rep.  81). 

Sec.  332.  Title,  rights  and  liabilities  of  purchaser. 
Under  S.  Dak.  Comp,  Laws,  §  5148,  which  provides  that 
"upon  a  (sherifTB)  sale  of  real  property  the  purchaser  is  sub- 
stituted to,  and  acquires  all  the  right,  title,  interest,  and  claim 
of  the  judgment  debtor,"  and  section  5154,  which  gives  the 
judgmi:nt  debtor  a  year  from  the  date  of  the  sale  In  which  to 
redeem  his  property,  it  is  held  that  "a  sale  of  real  property 
under  an  execution  is  a  conditional  one.  The  purchaser 
ac(]uirt!s  a  conditional  equitable  estate,  which  may  become  an 
absolute  one  by  the  lapse  of  time.  The  legal  title  remains  in 
the  judgment  debtor,  with  the  further  right  in  him,  and  also 
bis  creditors  having  subsequent  Hens,  to  defeat  the  operation 
of  :i  Biile  already  made.  During  the  period  of  redemption,  the 
dry,  naked,  legal  title  remains  in  the  judgment  debtor,  with 
authority  in  the  sheriff  to  divest  it,  at  the  expiration  of  the 
redeTiiption    period,  by  executing  a   deed   to    the  purchaser." 
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IFood  V.  Conrad,  2  S.  Dak.  405  (50  N.  W.  Rep.  908). 
Under  the  statute  of  Minnesota  as  it  existed  Nov.  1,  1861,  an 
execution  sale  of  real  estate  transferred  to  the  purchaser  the 
entire  interest  and  estate  of  the  judgment  debtor  in  the  land, 
subject  only  to  the  right  of  the  redemptioner  to  become  re-in- 
vested with  the  title.-  Curridcn  v.  St.  Paul  <^  N.  P,  P.  Co,^ 
60  Minn.  454  (52  N.  W.  Rep.  966).  As  to  outstanding  titles 
he  is  governed  by  the  same  rules  as  other  purchasers.  Ten- 
nanty,  Watson,  58  Ark.  252  (24  S.  W.  Rep.  495).  The  pur- 
chase of  real  estate  by  a  stranger  in  good  faith,  at  a  valid  exe- 
cution sale,  under  a  valid,  not  void,  judgment,  is  not  avoided 
by  a  subsequent  vacating  of  the  judgment ;  and  this  rule  is  not 
changed  by  Minn.  Gen.  Stat.  1878,  ch.  66,  §  125.  Gowen  v. 
Conlov>,  51  Minn.  218  (58  N.  \V.  Rep.  865).  Citing,  Bank 
of  United  States  v.  Bank  of  Washington,  6  Pet.  8 ;  Stinson 
V.  Ross,  51  Me.  556 ;  Woodcock  v.  Bennct,  1  Cow.  711 ;  Kra- 
mer v.  Wellendorff,  Pa.  (10  Atl.  Rep.  892);  Rey^ 
nolds  V.  Harris,  14  Cal.  667;  2  Freem.  Judgm.,  §  484, 
and  cases  cited.  Where  one  purchases  at  an  execution  sale 
land  which  is  encumbered  with  mortgages,  which  allow  the 
owner  only  a  general  unlocated  right  of  homestead,  depend- 
ent on  there  being  a  remainder  after  payment  of  the  mort- 
gages, no  homestead  being  set  off,  the  sale  is  not  so  wholly 
void  as  to  make  the  purchaser  a  trespasser,  and  liable  for  rents 
and  profits.  Bradford  v.  Buchanan,  89  S.  C.  287  (17  S.  E. 
Rep.  501).  The  purchaser  may  recover  in  ejectment  from  a 
subsequent  grantee  of  the  judgment  debtor.  Dehart  v.  Lewis, 
Ky.  (14  S.  W.  Rep.  581).  Before  a  purchaser  can 
be  compelled  to  comply  with  his  bid,  or  be  held  liable  for  loss 
on  a  second  sale,  he  must  be  notified  of  an  intended  applica- 
tion for  such  an  order.  Harbison  v.  Timmons,  139  111.  167 
(28  N.  E.  Rep.  982).  A  purchaser  at  an  execution  sale,  who 
makes  payment  of  the  price,  has  an  equitable  title,  whether 
the  sale  be  confirmed  or  not.  Morrow  v.  Morgan,  5  Wash. 
692  (82  Pac.  Rep.  770).  Kyi  Gen.  Stat.,  ch.  38,  art.  12,  §§ 
9,  11,  applied — rights  of  purchaser.  Curran  v.  Gulp, 
Ky.  (15  S.  W.  Rep.  657);  Phelps  et  aL  v.  Jones,  91 
Ky.  244  (15  S.  W.  Rep.  668)  ;  Robertson  et  ux.  v.  Robertson, 
Ky.  (So  S.  W.  Rep.  548).  Vt.  Rev.  Laws,  §§  1579 
-1582;  Laws   1884,  Wo.  189,  applied — rights  of   purchaser 


with  respect  to  rents.     Sov>les  v.  Hanley,  64  Vt.  412  (28  Atl. 

Rep.  725). 

Sec.  333.  Setting  aside  execution  sales.  An  appli- 
cation to  have  an  execution  sule  set  aside  on  account  of  irreg- 
ularities lihould  be  promptly  made  to  the  court  issuing  the 
writ.     Gardner  v.  Mobile  rf  N,  W.  R.  Co.,        Ala.  (15 

So.  Rep,  271).  Ordinarily,  the  defendant  must  move  to 
vacate  the  sale  for  irregularity  at  least  before  the  redemption 
period  hiia  expired.  Power  v.  Larabee,  8  N.  Dak.  502  (57  N. 
W,  Rtp.  789)  ;  but  where  there  is  a  gross  inadequacy  of  price 
coupled  with  fraud  or  material  irregularities,  the  sale  will  be 
set  atiide  even  after  the  statutory  time  for  redemption  has 
expired.      Toung  v.  Sckroeder,         Utah  (87    Pac.  Rep. 

252)  ;  Parker  v.  Shannon,  187  HI.  870  (27  N.  E.  Rep.  625)  ; 
Sluarl  fl  al.  v.  Sr(rwn  et  al.,  185  Ind.  282  (84  N.  E.  Rep. 
976).  A  sale,  under  execution,  of  mortgaged  land  will  not  be 
vacated  because  of  the  inadequacy  of  the  price,  there  being  no 
showing  that  the  equity  of  redemption  was  worth  anything. 
Baldwin  el  al.  v.  McGee,        Miss.  (14  So.  Rep.  451). 

It  is  held  that  a  sheriff's  deed  will  not  be  cancelled  on  the 
ground  that  the  notice  of  sale  was  not  published  for  the  length 
of  time  required  by  law  where  the  purchaser  and  grantee  is 
not  the  judgment  creditor  and  had  no  knowledge  of  such  irreg- 
ularity. Where  euch  deed  is  made  to  the  judgment  creditor 
equity  will  cancel  it  for  want  of  publication,  ^uarles  et  ai. 
V.  Nicrn,  70  Miss.  891  (14  So.  Rep.  28).  Irregularities  which 
are  sufHcient  toavoid  the  sale  may  be  cured  by  acquiescence  on 
the  part  of  the  judgment  debtor.  Meehan  et  al.  v.  Edwards 
et  al.,  92  Ky.  674  (18  S.  W.  Rep.  519);  Pirwer  v.  Laraiee,  8 
N.  Dak.  502  (57  N.  W.  Rep.  789). 

Sec.  334.  Miscellaneous  notes.  A  threatened  sale 
of  proiitrty  not  subject  to  execution  may  be  enjoined.  Smith 
V.  Zimmerman,  85  Wis.  642  (55  N.  W.  Rep.  956).  An  exe- 
cution g:ile  upon  a  void  judgillent  in  no  wise  affects  the  own- 
er's title.  McCracken  v.  Flanagan  et  al.,  141  N.  Y.  174  (86 
N.  E.  Rep.  10).  Proceedings  to  sell  property  under  an  order 
of  seizure  and  sale,  after  the  seizure  of  the  property,  are  not 
stayed  by  the  mere  commencement  of  proceedings  in  bank- 
ruptcy in   the  United  States  district  court.     Sales  made  by 
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virtue  of  writs  of  seizure  and  sale,  which  were  issued,  and 
the  seizure  made,  prior  to  the  enactment  abolishing  them,  and 
completed  subsequently  under  the  authority  of  courts  to  which 
they  were  transferred,  are  not  void.  Chase  v.  New  Orleans 
Gas  Co.^  45  La.  800  (12  So.  Rep.  808).  A  sale  on  mort- 
gage foreclosure  is  held  to  be  a  sale  on  execution  within  the 
statute  providing  that  an  action  to  recover  land  sold  on  execu- 
tion must  be  brought  within  ten  years  after  the  sale ;  and  the 
fact  that  a  portion  of  the  land  was  omitted  from  the  sheriff's 
deed  does  not  extend  the  time  in  which  such  action  may  be 
brought.     Moore  v.  Ross,         Ind.  (88  N.  E.  Rep.  817). 

An  execution  sale  of  partnership  realty  is  valid,  although  the 
judgment  upon  which  the  execution  was  issued  was  invalid  as 
to  one  of  the  partners  because  erroneously  entered.  Halselly, 
McMurphy,  86  Tex.  100  (28  S.  W.  Rep.  647).  The  fact  that 
the  judgment  upon  which  an  execution  sale  is  had  is  entered 
against  "  Gabriel  L.  McMurphy  "  will  not  avoid  sale  of  lands 
belonging  to  "Gilbert  L.  McMurphy"  who  was  properly 
designated  in  the  original  pleadings  in  the  action,  and  named 
in  the  execution  as  "  G.  L.  McMurphy."  Halsell  v.  McMur- 
phy, 86  Tex.  100  (28  S.  W.  Rep.  647).  In  Oregon  it  is  held 
that  a  decree  confirming  an  execution  sale  is  a  conclusive 
determination  of  all  questions  concerning  the  irregularity  of 
the  proceedings  subsequent  to  the  execution.  Lienentveher  et 
al.  V.  Brown  et  aL,  24  Ore.  548  (84  Pac.  Rep.  475;  88  Pac. 
Rep.  4).  Under  How.  Mich.  Stat.,  §  8786,  which  provides 
that  actions  upon  judgments  must  be  brought  within  ten 
years  from  the  entry  thereof,  it  is  held  that  an  execution  sale 
made  on  a  judgment  after  the  expiration  of  the  ten  years  is 
valid,  the  execution  having  been  levied  and  the  land  adver- 
tised for  sale  within  ten  years.  Ludeman  v.  Hirth,  96  Mich. 
17  (55  N.  W.  Rep.  449;  85  Am.  St.  Rep.  588).  Ky.  Civ. 
Code,  §  489,  applied — action  for  discovery  of  property  upon 
the  return  of  * '  no  property."  Clements  v.  Waters  <&  Hayden^ 
90Ky.  96  (18  S.  W.  Rep.  481).  Kansas  Sess.  Laws  1893, 
ch.  109,  §  27  held  to  be  without  force  or  effect,  and  does  not 
change  the  commission  of  sheriffs  upon  the  sales  of  real  estate. 
Wilkerson  v.  Belknap  Sav,  Bank,  52  Kan.  718  (85  Pac.  Rep. 
792). 
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Sec.  335.     Powers  of  executors  and  administrators. 

An  iidministrator  has  no  authority  to  institute  proceedinge  in 
equity  for  the  partition  of  land  in  which  his  intestate  was  in- 
terested. Terrell  v.  Weymouth,  82  Fla.  255  (18  So.  Rep. 
429;  87  Am.  St.  Rep.  94).  ■  A  sale  by  an  executor  under  a 
power  ^ven  by  a  will,  although  required  to  be  approved  by 
the  court,  is  not  a  judicial  sale,  and  the  purchaser  can  repu- 
diate his  contract  only  on  grounds  which  would  be  sufficient 
for  the  rescission  of  any  other  contract  of  sale.  In  re  Pear- 
son's Estate,  98  Cal.  608  (88  Pac.  Rep.  451).  Under  the  stat- 
utes of  Colorado  an  administrator  cannot  maintain  an  action  to 
quiet  title  to  land  belonging  to  his  intestate  unless  it  is  made 
to  appear  that  it  is  necessary  to  dispose  of  such  real  estate  to 
pay  d<^bt8.  McKee  v.  ffmve,  17  Colo.  588  (81  Pac.  Rep.  115). 
Under  How.  Mich.  Stat,  §  5844,  a  person  who  has  qualified  as 
an  executor  may  convey  the  land  as  provided  in  the  will, 
though  other  persons  are  also  named  in  the  ivill  as  executors, 
they  not  having  qualified.  Herrick  v.  Carpenter,  92  Mich. 
440  (M  N.  W.  Rep,  747).  Where  an  heir  has  disposed  of 
land,  pending  the  settlement  of  the  estate,  which  was  neces- 
sary to  be  sold  to  provide  assets  for  the  payment  of  debts,  the 
administrator  cannot  maintain  an  action  against  such  heir  for 
the  purchase  price  realized  from  his  sale,  but  he  must  proceed 
again^'t  the  purchaser  who  takes  it  subject  to  the  debts  and 
expenses  of  the  administration.  Armstrong  v.  Loomis,  97 
Mich.  577  (56  N.  W.  Rep.  988).  How.  Mich.  Stat.  Vol.  8. 
§  610y  applied — power  of  administrator  to  borrow  money,  by 
way  of  mortgage  on  the  estate,  to  pay  debts.  In  re  Estate 
of  Lambie,^W^c\i.  489  (&4N.W.  Rep.  178).  Under  Iowa 
Code,  §S  2402,  2408,  giving  the  administrator  the  right  to  the 
use,  rtnts  and  profits  of  real  estate  left  by  his  decedent,  there 
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being  no  heir  or  devisee  present  and  competent  to  take  pos- 
session, it  is  held  that  such  administrator  may  enforce  a  lien  to 
secure  the  rent.     Durlam  v.  Steele  et  al.y         la.  (55  N. 

W.  Rep.  509).  A  sale  and  conveyance  of  real  property, 
which  might  properly  have  been  made  by  an  executor  named 
in  the  will  had  he  qualified,  may  be  made  by  an  administrator 
with  the  will  annexed,  appointed  upon  the  refusal  of  the  part^ 
named  as  executor  to  qualify  as  such,  where  the  proceeds  of 
sale  of  the  real  property  are  directed  by  the  terms  of  the  will 
to  be  used  in  making  payment  of  the  indebtedness  of  the  tes- 
tator, the  balance  remaining  to  be  distributed  equally  among 
legatees  clearly  designated,  the  will  indicating  no  special  con- 
fidence of  the  testator  in  the  person  therein  named  as  executor. 
Schrcedcr  v.  Wilcox,  89  Neb.  186  (57  N.  W.  Rep.  1081). 

Sec.  336.  Sale  to  pay  debts.  Where  the  title  to  realty 
is  passed  without  administration  and  there  is  no  personal  prop- 
erty, no  debts  and  no  unpaid  legacies,  an  administrator  cannot 
sell  real  estate  to  pay  expenses  of  administration.  In  re 
Thompson's  Estate,         Minn.  (58   N.  W.   Rep.   682). 

In  a  recent  case  the  supreme  court  of  California  say  :  **A 
mere  volunteer,  who  institutes  proceedings  in  probate  upon  an 
estate  in  which  he  has  no  interest,  and  for  the  ostensible  pur- 
pose of  paying  the  debts  of  such  estate,  but  in  fact  to  procure 
a  sale  of  a  part  of  the  estate  to  himself,  and  directs,  controls, 
and  manages  the  proceedings  in  probate  successfully  to  that 
end,  has  no  standing  in  a  court  of  equity.  Such  a  sale  is  void- 
able and  will  be  set  aside  at  the  instance  of  any  one  injured 
thereby."  Bergin  v.  Haight  et  al.,  99  Cal.  52  (88  Pac.  Rep. 
760).  It  is  held  that  an  administrator's  sale  by  order  of  court, 
of  the  land  of  a  deceased  married  woman,  to  reimburse  a  pay- 
ment of  taxes  made  by  one  of  the  heirs  was  valid.  Sales  v. 
Cosgrove,         Ky.  (25  S.  W.  Rep.  594).     Statutory  pro- 

ceedings for  the  sale  of  real  estate  to  pay  debts  cannot  be 
resorted  to  where  the  deceased  debtor  has*  provided  another 
remedy,  in  the  nature  of  a  power  of  sale  given  his  executors, 
which  is  equally  prompt  and  effective  in  its  operation.  N.  Y. 
Code  Civ.  Proc,  §§  2749-2801,  applied.  Matter  of  Gantert, 
186  N.  Y.  106  (82  N.  E.  Rep.  551).  Where  a  delay  of  more 
than  seven  years  after  an  intestate's  death  intervenes  before 
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proceedings  to  subject  his  lands  to  sale  to  pay  his  debts,  and 
such  delay  can  be  satisfactorily  expliiined,  the  right  to  the  pro- 
ceeding is  not  barred.  Judd  v.  Ross  ei  at.,  146  lit.  40  (84  N. 
E.  Rep,  681).  An  administrator's  sale  under  an  order  ot 
■court  is  a  judicial  sale,  Noland  v.  Barrett,  122  Mo.  181  {26 
S.  W.  Rep.  692)  ;  and  the  maxim  of  caveat  emptor  applies. 
Lindsay  v.  Cooper,  94  Ala.  170  (11  So.  Rep.  825;  88  Am. 
St.  Rep.  105;  16  L.  R.  A.  818).  The  purchaser  is  a  party  to 
the  proceedings  and  may  be  compelled  to  complete  his  pur- 
chase. Maul  V.  Hellman,  89  Neb.  822  (68 N.  W.  Rep.  112). 
One  who  has  a  fee  simple  estate  and  conveys  a  life  estate  to 
another  ^th  reversion  to  himself  and  heirs,  upon  his  death 
before  that  of  a  life  tenant,  has  such  an  interest  in  the  premises 
as  may  be  sold  for  the  payment  of  his  debts.  Clark  et  al,  V. 
inUis,  184  Ind.  421  (84  N.  E.  Rep.  18).  Land  which  has 
been  condemned  as  a  right  of  way  for  a  railroad  in  proceed- 
ings  to  which  the  heirs  of  the  decedent  were  made  parties  can- 
not be  sold  to  pay  debts.  Kane  el  al.  v.  Kansas  City,  J^t.  S. 
<£  M.  Ry.  Co.,  113  Mo.  84  (90  S.  W.  Rep.  582).  Lands 
formerly  claimed  as  a  homestead  by  the  decedent,  but  which 
have  lost  their  homestead  character  by  abandonment  on  the 
purt  of  the  heirs,  may  be  sold  to  pay  debts  of  the  decedent. 
£arbe  v.  Hyatt,  50  Kan.  86  (81  Pac.  Rep.  694). 

Sec.  337.  Practice — Statutory  construction.  Juris- 
diction to  administer  an  estate  and  sell  land  to  pay  debts  is 
not  lost  by  the  lapse  of  time,  where  the  estate  has  not  been 
closed,  Peckham  v.  Hoag,  92  Mich.  423  (52  N.  W.  Rep. 
784).  A  statutory  proceeding  to  sell  land  to  pay  debts  is  not, 
strictly  speaking,  an  action,  but  a  proceeding  in  rem.  Stack 
V.  Royce,  84  Neb.  888  (52  N.  W.  Rep.  675).  An  order  of 
sale  granted  to  an  administrator,  but  not  executed  by  him, 
remains  operative  after  he  has  been  succeeded  by  an  adminis- 
trator de  bonis  non,  and  may  be  executed  by  the  latter.  Gress 
Lumber  Co.  v.  Lcliver,91  Ga.  810(18  S.  E.  Rep.  62). 
Where  the  legal  title  to  land  which  is  sought  to  be  subjected 
to  the  payment  of  a  decedent's  debts,  was  in  a  third  party 
at  the  time  of  his  death,  and  was  caused  by  the  administrator 
to  be  fraudulently  conveyed  to  the  defendant,  such  third  per- 
son and  the  administrator  are  necessary  parties.     Huneke  v. 
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Dold^  N.  M.  (82  Pac.  Rep.  45).     Land   cannot  be 

«old  to  pay  debts  until  it  is  shown  that  the  personal  assets  are 
insufficient.     Stainhack  v.  Harris^  N.  C.  (20  S.  £. 

K.ep.  277).  In  an  action  to  sell  lands  of  the  decedent  to  pay 
debts  the  heirs  cannot,  without  alleging  any  independent  title 
in  themselves,  put  the  administrator  upon  proof  of  the  ances- 
tor's title.  Stainback  v.  Harris^  N.  C.  (20  S.  £. 
Rep.  277).  The  proceeds  of  land  sold  by  an  administrator  are 
a  trust  fund  in  his  hands  for  the  payment  of  decedent's  debts. 
Bunnv.  Todd,  N.  C.  (20  S.  E.  Rep.  277).  Where 
executors  are  selling  solely  under  authority  delegated  by  a 
will  they  should  pursue  the  power,  and  comply  with  the  testa- 
tor's directions  as  to  preliminaries.  Napier  et  ah  v.  Napier^ 
«9Ga.  48  (14  S.  E.  Rep.  870).  The  death  of  an  executor 
pending  the  proceedings  to  sell  does  not  annul  the  order  of 
sale.     Succession  of  Massey^  46  La.         ( t5  So.  Rep.  6) . 

Under  a  statute  (Ala.  Code  1886,  §§  2105, 2106)  providing 
that  the  realty  of  a  decedent  may  be  sold  by  his  administrator 
for  the  payment  of  debts  where  the  personal  estate  is  insuffi- 
cient therefor,  upon  proper  application  to  the  probate  court,  a 
petition  alleging  that  the  personalty  is  insufficient  to  pay  the 
debts,  and  that  it  is  necessary  to  sell  land  therefor,  is  sufficient 
to  give  the  court  jurisdiction  ;  and  it  is  not  necessary  to  allege 
the  amount  of  the  debts  or  the  value  of  the  personalty.  Aber- 
naihyv.  O'Reilly,  90  Ala. 495  (7  So.  Rep.  919),  overruled;  Cotton 
V.  Hollaway,  96  Ala.  544  (12  So.  Rep.  172)  ;  Smith  et  aL  v. 
Brannon,  99  Ala.  445  (12  So.  Rep.  422).  Ala.  Code,  §§ 
2111-2114  construed — sale  of  land  to  pay  debts — proof  required 
— rights  of  infants.  TTiompson  et  al,  v.  Boswellet  al.,  97  Ala. 
570  (12  So.  Rep.  85;  12  So.  Rep.  809).  Under  Cal.  Code 
Civ.  Proc.,  §  968,  an  order  confirming  the  sale  and  directing  a 
conveyance  is  appealable.  In  re  Pearsons'  Estate^  98  Cal. 
608  (88  Pac.  Rep.  451).  Cal.  Code  Civ.  Proc,  §§  1577,  1578 
construed — ^mortgage  by  administrator.  TTiomas  v.  Parker 
et  aL,  97  Cal.  456  (82  Pac.  Rep.  562).  Iowa  Code,  §§  2402, 
'2408f  does  not  give  the  administrator  any  right  to  rents  and 
profits  received  by  the  heirs  of  a  decedent  from  lands  sold  on 
foreclosure,  during  the  time  allowed  for  redemption.  Dexter 
V.  Hayes  et  al,         la.  (55  N.   W.   Rep.   491).     Miss. 

Code  1880,  §  1984  applied — sale  by  executor  or  administrator. 
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Cohea  ef  al.  v.  JohnsoH,  69  Miss.  46  {13  So.  Rep.  40).  Fora 
general  consideration  of  the  statutes  of  Missouri  with  reference 
to  sale  by  administrators  to  pay  debts,  see  Macey  et  al,  v. 
Stark,  116  Mo.  481  (21  S.  W.  Rep.  1088).  In  a  proceeding 
to  sell  land  under  Neb.  Com  p.  Stat.  1881,  ch.  28,  §§67-79,  the 
judge's  order  to  show  cause  why  license  should  not  be  granted 
an  administrator  to  make  the  sale  need  not  give  the  names  of 
the  heirs  or  other  persons  interested,  it  being  sufficient  to  con- 
fer  jurisdiction  if  it  directs  "all  persons  interested  in  the 
estate  "  to  appear  at  the  time  and  place  named  in  the  order. 
Stack  V.  Royce,  84  Neb.  888  (52  N.  W.  Rep.  675).  Under 
Neb.  Comp.  Stat.  1881,  ch.  28,  the  district  court  of  thecounty 
in  which  letters  of  administration  were  granted  has  exclusive 
jurisdiction  to  hear  a  petition  to  sell  real  estate  to  pay  debts, 
although  the  lands  are  located  in  another  county.  Stack  v. 
Royce,  84  Neb.  888  (52  N.  W.  Rep.  675).  Under  the 
Nebraska  statutes  sales  to  pay  debts  must  be  made  subject  to 
liens,  and  proceeds  must  be  assets  in  the  hands  of  the  adminis- 
irafor  to  pay  debts,  and  his  agreement  to  make  any  other  use 
of  such  assets  is  void.  Maul  v.  Hellman,  89  Neb.  822  (58  N. 
W.  Rep.  112).  N.  C.  Code,  §  1488,  construed— necessary 
parties.  Dickens  et  aL  v.  Long  et  aL,  109  N.  C.  165(13  S.E. 
Rep.  841).  N.  C.  Code,  g  1487,  applied— sufficiency  of  peti- 
tion. McNeill  V.  McBryde,  112  N.  C.  408  (16  S.  E.  Rep- 
841).  Sale  of  land  to  pay  debts — procedure  in  North  Caro- 
lina. Carters.  Rountree,  109  N.  C.  29  (18  S.  E.  Rep.  716); 
Dickens  et  al.  v.  Long  et  al.,  109  N.  C.  165  (18  S.  E.  Rep. 
Ml).  Under  Wash.  Sess.  Laws  1889-90,  p.  82,  the  jurisdic- 
tion of  the  court  appearing,  irregularities  in  the  petition  to 
sell  land  will  not  affect  the  land  in  the  hands  of  a  good  faith 
])iirchaser.  Ackerson  et  al,  v.  Orchard  ci  al.,  1  Wash.  St. 
877  {S4Pac.  Rep.  1106). 

Sec.  338.  Validity  of  sales— Setting  aside.  The 
sale  of  a  different  tract  of  land  from  that  described  in  the 
petition  is  void.  Blackwcll  et  al.  v.  Townsend  et  al.,  91  Ky. 
60ti  (16  S.  W.  Rep.  587).  The  sale  should  be  made  in  strict 
compliance  with  the  terms  and  conditions  prescribed  by  the 
court  ordering  the  same.  ^ipff'^-  Heder  et  al.,  6  Tex.  Civ. 
App.  685  (26  S.  W.  Rep.  118).     To  render  an  order  of  sale 
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valid  the  debt  must  have  existed  and  the  proceedings  must  have 
been  by  due  process  of  law.  Shellon  v.  Hadlock^  62  Conn. 
148  (25  All.  Rep.  488)  ;  Kent  ci  al.  v.  Manselet  al.,  Ala. 
(14  So.  Rep.  489).  Where,  at  the  instance  of  a  testa- 
tor's widow,  who  was  one  of  his  devisees  and  executors,  a 
special  act  is  passed  by  the  legislature  authorizing  the  other 
executor  to  sell  and  convey  real  estate  of  the  testator,  his  sale 
is  valid  as  to  her  interest,  she  having,  between  the  passing  of 
the  act  and  the  time  of  the  sale,  come  under  disability  by  re- 
marriage. Clusky  V.  Burns,  120  Mo.  567  (25  S.  W.  Rep. 
585).  Where  an  heir  of  a  decedent  dies  after  notice  given 
him  by  the  administrator  of  proceedings  to  sell  land  to  pay 
debts,  and  sale  thereafter  is  had  without  further  notice,  and 
confirmed,  such  sale  is  valid,  and  not  subject  to  collateral 
attack.  Palmerton  et  al.  v.  Hoop,  181  Ind.  28  (80  N.  E. 
Rep.  874).  Citing,  Black  on  Judgments,  §  200.  An  order  of 
sale  in  anticipation  of  claims  which  might  arise,  but  which  do 
not  constitute  a  debt,  and  may  never  become  one,  is  void. 
Kremer  et  al.  v.   Bull,         Ky.  (26  S.  W.  Rep.   1099). 

Such  sales  will  not  be  set  aside  for  slight  irregularities  in  mat- 
ters of  procedure,  especially  where  property  rights  have  been 
acquired  and  acquiesced  in  for  any  length  of  time.  Bateman 
V.  Reitler  et  al.,  19  Colo.. 547  (86  Pac.  Rep.  548).  Slight 
irregularities  will  not  invalidate,  but  there  must  be  a  substan- 
tial compliance  with  the  statute  and  the  sale  must  be  upon 
order  of  the  court.     Melton  v.  Fitch,         Mo.  (28  S.  W. 

Rep.  612).  Where  an  action  is  brought  to  set  aside  a  void 
administrator's  sale  of  land,  the  plaintiff  is  not  entitled  to  the 
relief  demanded  until  he  accounts  for  the  amount  paid  out  of 
the  proceeds  of  said  sale  on  liabilities  of  said  estate,  for  which 
the  land  was  liable.  Fisher  et  al,  v.  Bush,  188  Ind.  815  (82 
N.  E.  Rep.  924).  An  administrator's  deed  of  land,  duly  exe- 
cuted and  acknowledged,  reciting  the  order  of  sale,  the 
appraisement,  the  making  of  the  sale  in  pursuance  of  the 
order,  report  of  sale,  its  approval  by  the  court,  and  payment, 
cannot  be  impeached  collaterally  by  showing  that  the  petition 
did  not  describe  the  land.  Mo.  Rev.  Stat.  1879,  §  147 
applied.  Bray  v.  Adams  et  al.,  114  Mo.  486  (21  S.  W.  Rep. 
853).  An  executor's  sale  of  land  to  pay  debts  cannot  be  col- 
laterally attacked  by  infants  who  were  parties  to  it  for  the 
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purpose  of  asserting  a  homestead  right  in  the  lands  where  they 
fail  to  assert  such  right  during  the  proceedings  to  eell,  and 
have  since  become  of  age.  Const,  art.  10,  §  8  applied.  Dick- 
ens el  al.  V.  Long  et  al.,  112  N.  C.  811  (17  S.  E.  Rep.  150). 
After  the  sale  has  been  approved  by  the  proper  court,  it  can- 
not be  collaterally  attacked  for  the  reason  that  the  appraise- 
ment was  made  before  the  order  of  sate  was  granted,  the 
statute  (Mo.  Rev.  Stat.  1889,  |  161)  requiring  an  appraise- 
ment, but  not  specifying  when  the  same  is  to  be  made.  No- 
land  V.  Barrett,  122  Mo.  181  (26  S.  W.  Rep.  692).  Under 
How.  Mich.  Stat.,  §  6076,  an  administrator's  sale  cannot  be 
collaterally  attacked  to  the  injury  of  a  bona  fide  purchaser. 
A'(/7^v.  iV«»«e/a/.,99Mich.  590  (58  N.  W.  Rep.  686). 

Sec.  339.  Miscellaneous  notes — Statutes  construed. 
An  executor  or  administrator,  as  such,  may  purchase  land  at 
a  gale  on  execution  issued  upon  s  judgment  in  his  favor  on  a 
debt  due  his  decedent ;  and  in  an  action  to  recover  possession 
of  the  land,  the  heirs,  being  the  real  parties  in  interest,  may  be 
substituted.  .  Jackson  v.  Roberts,  96  Ky.  410  (25  S.  W.  Rep. 
879).  Where  an  executor  in  pursuance  of  an  order  of  court, 
offers  his  testator's  real  estate  for  sale  at  public  auction,  the 
wife  of  the  executor  may  in  good  faith  become  a  purchaser  of 
the  real  estate  at  such  sale,  and  thereby  derive  a  valid  title  to 
the  same.  Crawford  v.  Gray,  181  Ind.  58  (SON.  E.  Rep. 
885).  A  sale  to  the  administrator  or  executor,  either  directly 
or  indirectly,  may  be  set  aside  as  fraudulent.  Comegys  v. 
Emcrick  et  al.,  184  Ind.  148  (88  N.  E.  Rep.  899 ;  89  Am.  St. 
Rep.  245) !  Bland  et  'al.  v.  Fleeman,  58  Ark.  84  (28  S.  W. 
Rep.  4) ;  Candler  v.  Clark  el  al.,  90  Ga.  550  (16  S.  E.  Rep. 
645)-  The  judge  who  makes  the  order  of  sale  cannot  be  a 
purchaser  thereat.     Fricburg  v.  Isbell,         Tex.  (25   S. 

W.  Rep.  988).  Although  the  intent  or  faimees  of  an  oamin- 
istratrix  who  becomes  the  purchaser  at  an  administratrix'  sale 
is  not  open  to  proof  or  discussion  as  afTecting  the  validity  of 
the  sale,  yet,  in  determining  the  right  of  a  complaining  heir  to 
share  in  rents  and  profits,  the  situation  of  the  estate  and  of 
the  p;irtieB,  and  the  motives,  conduct  and  equities  of  the  pur- 
chast-r,  should  be  considered.  Benedicts.  Beurmann,  90Mich, 
396  (ol  N.  W.  Rep.  461).     A  creditor  of  a  decedent  who  pur- 
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chases  at  an  adminstrator's  sale  to  pay  debts  must  pay  the  lat- 
ter his  commissions,  but  he  may  retain  the  balance  of  his  bid 
to  apply  on  his  claim.  Claridge  v.  Lavenhurg^  Tex.  Civ. 
Ap.  (26  S.  W.  Rep.  824).     The   right  of  a  creditor   to 

resort  to  the  real  estate  of  his  deceased  debtor  for  the  payment 
of  his  claim  having  been  conferred  by  statute,  must  be  asserted 
and  proved  in  the  manner  prescribed  by  the  statute.  White 
V.  M.  R.  Co.,  189  N.  Y.  19  (84  N.  E.  Rep.  887).  Under 
Miss.  Code,  §  2047,  as  to  filing  petition  for  sale  of  land,  a 
creditor  may  file  a  petition  even  though  there  be  some  want  of 
conformity  in  the  proof  of  the  claim  to  the  statutory  require- 
ment and  though  the  proof  of  the  claim  be  insufficient  to 
make  it  a  voucher  to  the  personal  representative.  Allen  et  aL 
V.  Hillman,  69  Miss.  225  (18  So.  Rep.  871).  Under  Indiana 
Rev.  Stat.,  1894,  §§  2466-2469  and  2484, 2491,  2505,  it  is  held 
that  where  a  claim  is  secured  by  a  lien  on  real  estate  it  must 
be  filed  against  the  estate  within  the  time  for  filing  claims  in 
order  to  participate  in  the  distribution  of  the  personal  estate, 
but  the  failure  to  so  file  does  not  prevent  its  enforcement 
against  the  real  estate.     Beach  v.  Bell,         Ind.  (88  N. 

E.  Rep.  819).  Where  a  statute  (Ky.  Gen.  Stat.,ch.  118,  § 
28)  provides  that  the  probate  of  a  will  **  shall  be  conclusive, 
except  as  to  the  jurisdiction  of  the  court,  until  the  same  is 
superseded,  reversed  or  annulled,"  it  is  held  that  a  convey- 
ance duly  executed  by  executors  in  pursuance  to  a  power  to 
sell  and  convey,  given  by  a  will  which  has  been  duly  probated 
vests  a  perfect  legal  title  in  the  purchaser,  although  the  time 
within  which  an  appeal  from  the  decree  of  probate  may  be 
taken  has  not  expired.  Travis  v.  Davis  ExW,^  Ky. 
(15  S.  W.  Rep.  525).  Under  Texas  Statutes  of  the  Repub- 
lic (Hart.  Dig.  p.  829,  §  22) ,  making  it  unlawful  for  any  execu- 
tor to  take  any  part  of  his  decedent's  estate  at  its  appraised  value, 
it  is  held  that  a  decree  of  the  probate  court  purporting  to  invest 
in  an  administrator  of  an  insolvent  estate,  in  part  payment  of  a 
claim  existing  in  his  favor  against  the  estate,  a  land  certificate 
issued  to  his  intestate,  is  void ;  but  the  intestate's  heirs  cannot 
recover  the  land  from  persons  holding  under  such  adminis- 
trator, without  paying  them  the  sum  at  which  such  certificate 
was  appraised,  with  interest    from  the  date  of  such    decree. 
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Halsey  v.  Jones,  86  Tex.  488  (25  S.  W.  Rep.  696).     See  Hal- 
sey  V.  Jones,        Tex.  (25  S.  W.  Rep.  697). 
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Sec.  340.  Partition  fences.  If  an  adjoining  owner 
construct  a  partition  fence  in  such  careless  manner  as  to  be 
dangerous  to  stock,  he  will  be  held  liable  for  damages.  Afc- 
Farlandy,  Swihart,         Ind.  (88  N.  E.  Rep.  488).     At 

common  law  an  obligation  to  maintain  a  partition  fence  might 
arise  by  prescription,  where  the  whole  line  of  such  fence  had 
been  maintained  by  one  owner  for  the  prescriptive  period ;  but 
in  construing  the  statute  of  New  Jersey,  which  requires  such 
fences  to  be  made  and  maintained  in  just  proportion  by  adjoin- 
ing owners,  which  proportion  may  be  agreed  on  or  determined 
by  certain  township  officers,  it  is  held  that  such  a  maintenance 
of  a  portion  of  the  line  will  not  create  any  such  right ;  that 
where  one  of  the  adjoining  tracts  is  subdivided  on  account  of 
change  of  ownership  there  must  be  a  new  division  of  the  par- 
tition fence,  that  in  fixing  the  proportion  of  fence  to  be  main- 
tained by  each  owner,  the  whole  line,  and  not  a  part,  should 
be  apportioned.  Castner  v.  Riegel  et  al,^  54  N.  J.  L.  498  (24 
Atl.  Rep.  484).  A  land  owner  is  liable  for  injury  to  stock  of 
an  adjoining  owner,  resulting  from  his  failure  to  keep  the  fence 
properly  repaired,  although  it  is  sufficient  to  prevent  the  escape 
of  stock.  N.  H.  Gen.  Laws,  ch.  142,  applied.  Durgin  v. 
Kennett,  N.  H.  (29  Atl.   Rep.  414).     Under  Ohio 

Rev.  Stat.,  §§  4289-4242,  one  adjoining  proprietor  can  compel 
another  to  contribute  to  the  expense  of  building  or  maintain- 
ing a  partition  fence  between  their  lands  only  when  it  com- 
pletes an  inclosure  containing  no  other  lands  than  those  of  the 
latter.  Kingman  v.  Williams,  50  O.  St.  722  (86  N.  E.  Rep. 
667).  S.  &  B.  Ann.  Wis.  Stat.,  §  1892a,  giving  a  landowner 
a  right  to   remove   a  boundary   line    fence   which  has  been 
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erected  upon  the  land  of  another  previous  to  the  establishment 
of  the  true  boundary  line  by  the  County  Surveyor  does  not 
apply  ^vhere  the  fence  has  been  erected  after  such  establish- 
ment of  the  true  boundary  line,  but  in  such  cases  the  fence 
becomes  the  property  of  the  owner  of  the  land.  Scholl  v. 
Kinitzer,  88  Wis.  807  (58  N.  W.  Rep.  451).  In  the  absence 
of  a  special  agreement  to  that  effect  adjoining  owners  are  only 
required  to  maintain  their  proportion  of  a  lawful  fence.  Iowa 
Rev.  Code,  §  1507  construed.  Panther  y,  Trauman^  la. 
(56  N.  W.  Rep.  289).  One  who  has  permitted  an  ad- 
joining land  owner  to  join  fences  with  him,  is  liable  for 
damages  caused  by  the  removal  of  a  partition  fence  with- 
out notice.  Longy.  Cude^  Tex.  Civ.  Ap.  (26  S.  W. 
Rep.  1000).  Ind.  Rev.  Stat.  1881,  §§  4848-4856,  applied. 
Byers  v.  Davis,  8  Ind.  App.  887  (29  N.  E.  Rep.  798).  Iowa 
Code,  §§  1489-1498,  applied — partition  fences — liability  of 
adjoining  owner  to  pay  for  one-half.  Bodell  v.  Nchls,  85  la. 
1&4  (52  N.  W.  Rep.  128) ;  Farmer  v.  Toung,  86  la.  882  (58 
N.  W.  Rep.  279).  N.  H.  Gen.  Laws,  ch.  142,  §  8,  applied- 
division  of  partition  fence  by  acquiescence.  Gibson  v.  Hey^ 
-ward,  N.  H.  (80  Atl.  Rep.  407).  Pa.  Act,  March  11, 
1842,  applied.  Odenweldcr  v.  Frankenjicld,  158  Pa.  526  (26 
Atl.  Rep.  97).  Pa.  Act  of  1700 ;  Act  of  1842 ;  Act,  Apr.  4th, 
1889,  construed.  Barber  v.  Mensch,  157  Pa.  890  (27  Atl. 
Rep.  708).  Cal.  Act,  March  9,  1885,  regulating  the  construc- 
tion of  division  fences  in  cities  and  towns  construed.  Western 
Granite  db  Marble  Co,  v.  Knickerbocker,  108  Cal.  Ill  (87 
Pac.  Rep.  192).  Ind.  Rev.  Stat.  1881,  §§  4884,  4848;  Acts 
1891,  p.  899,  applied — ^lawful  partition  fence  defined.  Enders 
V.  McDonald  et  al,  5  Ind.  App.  297  (81  N.  E.  Rep.  1056). 

Sec.  341.  Fencing  railroads.  The  duty  of  a  railroad 
to  fence  its  right  of  way  is  a  duty  imposed  upon  it  by  law,  and 
a  promise  to  perform  that  duty  is  no  consideration  for  an 
agreement  on  the  part  of  the  owner  through  whose  lands  the 
railroad  runs.  Shortle  et  aL  v.  The  Terre  Haute  </?  Indian- 
apolis R.  R.  Co.,  181  Ind.  888  (80  N.  E.  Rep.  1084).  Under 
the  provisions  of  Cal.  Civ.  Code,  §  485,  a  railroad  company  is 
relieved  from  its  statutory  obligation  to  fence  its  track  where 
it  has  paid  to  the  owner  of  the  land   an  agreed  price  for  the 


§  841,  842  FENCES.  894 

making  and  maintaining  of  such  fence,  or  the  cost  of  such 
fence  was  included  in  the  award  of  damages  allowed  to  the 
owner  for  the  right  of  way.  Los  Angeles  P,  db  G.  R.  Co.  v. 
Rufnp,         Cal.  (87  Pac.  Rep.  859).     In  Kentucky  rail- 

roads  are  under  the  same  duties  and  obligations  in  regard  to 
fences  as  other  adjacent  owners,  and  an  adjacent  owner  can- 
not maintain  an  action  against  a  railroad  for  a  failure  to  fence 
its  track  unless  he  aver  a  construction  of,  or  offer  to  construct^ 
his  half  of  the  fence.  Hall  v.  Trustees  of  Cincinnati  South'- 
em  Ry.,         Ky.  (17  S.  W.  Rep.  207).     There  is  no  law 

in  Louisiana  requiring  the  fencing  of  railroad  tracks.  TiUot- 
son  V.  T.  <t  Pacific  R,  R,  Co,^  44  La.  An.  95  (10  So.  Rep. 
400).  Ky.  Gen.  Stat.,  p.  759,  applied.  Louisville^  St,  Z.  ct 
T,  R.  Co.  V.  Barrett  et  aL,  91  Ky.  487  (16  S.  W.  Rep.  278). 
Ind.  Acts  1885,  p.  148,  construed  and  applied.  L,  N.  A,  S 
C.  Ry.  Co.  V.  Hughes,  2  Ind.  App.  68  (28  N.  E.  Rep.  158)  ; 
The  Lake  Erie  d^  W,  Ry.  Co.  v.  Lannerty  1  Ind.  App.  102 
(27  N.  E.  Rep.  824)  ;  The  L.  N.  A,  d  C.Ry.  Co.  v.  Thomas^ 
1  Ind.  App.  181  (27  N.  E.  Rep.  802).  Elliott's  Supp.  Ind» 
Stat.,  §§  1077,  1078,  construed.  Midland  R.  Co.  v.  Gascho^ 
7  Ind.  App.  407  (84  N.  E.  Rep.  648). 

Sec.  842.  Farm  crossings.  A  statute  (Mass.  Stat. 
1892,  ch.  171,  §  1)  providing  that,  where  one  is  cut  oflf  from 
access  to  his  land  by  the  construction  of  the  railroad  it  may  be 
required  to  maintain  crossings,  is  constitutional.  New  Tork 
S  JV.  JS.  R.  Co.  V.  Board  of  R.  R.  Coni^rs,  Mass. 
(88  N.  E.  Rep.  27).  Under  a  statute  (Iowa  Code,  §  1268) 
providing  that  '*  when  any  person  owns  land  on  both  sides  of 
a  railway,"  it  shall  "  make  and  keep  in  good  repair  one  cattle- 
guard  and  one  causeway  or  other  adequate  means  of  crossing- 
the  same  at  such  reasonable  places  as  may  be  designated  by 
the  owner,"  it  is  held  that  the  public  has  sufficient  right  or 
interest  in  such  a  crossing  to  enforce  its  construction.  State 
V.  Mason  City  d  Ft.  D.  R.  Co.,  85  la.  516  (52  N.  W.  Rep. 
490).  This  statute  does  not  give  the  landowner  the  right  to 
insist  upon  the  crossing  being  located  at  a  point,  where  by- 
reason  of  the  peculiar  grade  and  course  of  the  railroad  track, 
it  would  render  collisions  with  stock  probable  and  be  a  source 
of  danger.      Truesdale  v.  Jensen ,         la.  (59  N.  W.  Rep. 
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47).     A  landowner  using  an  ordinary  farm  crossing  maybe 
compelled  to  keep  the  gates  closed.     Truesdale  v.  yensen^ 
la.  (59  N.  W.  Rep.  47). 
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Sec.  343.  As  to  what  is  a  fixture.  In  order  to  give  a*, 
chattel  the  character  of  a  fixture  and  render  it  immovable  three 
things  are  necessary  :  (1)  Actual  annexation  to  the  realty  or 
some  appurtenaace  thereto  ;  (2)  application  to  the  purpose  or 
use  to  which  that  part  of  the  realty  with  which  it  is  connected 
is  appropriated ;  and  (8)  the  intention  of  the  parties  makings 
the  annexation  to  make  a  permanent  accession  to  the  freehold. 
Applying  this  definition,  it  is  held  that  a  derrick  capable  of 
being  removed  from  one  point  to  another,  used  in  a  stone 
quarry  and  fastened  by  means  of  a  post  set  in  the  ground  and 
guy  ropes  attached  to  the  rock  by  anchor  bolts  is  not  a  fixture 
so  as  to  be  subject  to  a  lien  for  material  and  lumber  furnished 
in  its  construction.  Honeyman  et  al.  v.  TTiomas  ct  al.^  25* 
Ore.  589  (86  Pac.  Rep.  686).  Citing,  Henkle  v.  Dillon,  15 
Ore.  610  (17  Pac.  Rep.  148)  ;  Leonard  v.  Stickney,  131  Mass. 
fA\ ;  Carpenter  v.  Walker^  140  Mass.  416  (5  N.  E.  Rep. 
160).  Things  which  have  been  held  to  be  fixtures :  Large 
casks  used  for  brewing  purposes,  Meyer  v.  Orynski,  Tex. 
(25  S.  W.  Rep.  655)  :  Mill  stones,  hopper,  and  bolting 
apparatus  in  b  raill,  and  machinery  in  a  factory.  Havens  v. 
Germania  Fire  Ins.  Co.,         Mo.  (27  S.  W.  Rep.  718)  : 

Engines  used  for  furnishing  power  to  tenants,  Tollcs  v.  Win- 
ton  etal.,  68  Conn.  440  (28  Atl.  Rep.  542).  The  pre-emi- 
nent test  to  determine  whether  or  not  an  article  is  a  permanent 
accession  to  the  land  is  the  intention  of  the  party  making  the 
accession,  and  this  is  peculiarly  a  question  of  fact  to  be  deter- 
mined by  the  jury.  Gr abf elder  et  al.v.  Gazctti,  Tex.  Civ. 
App.  (26  S.   W.   Rep.   486)  ;  Feet  v.  Dakota  Fire  dt 
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Marine  Ins.  Co.,  1  S.  Dak.  462  (47  N.  W.  Rep.  582) • 

In  a  well  considered  case  it  is  said  :  "The  true  criterion 
for  determining  whether  a  chattel  has  become  an  immovable 
fixture  consists  in  the  united  application  of  the  following 
tests:  (1)  Has  there  been  a  real  or  constructive  annexation 
of  the  article  in  question  to  the  realty?  (2)  Was  there  a  fit- 
ness or  adaptation  of  such  article  to  the  uses  or  purposes  of 
the  realty  with  which  it  is  connected?  (8)  Whether  or  not 
it  was  the  intention  of  the  party  making  the  annexation  that 
the  chattel  should  become  a  permanent  accession  to  the  free- 
hold,— this  intention  being  inferable  from  the  nature  of  the 
article,  the  relation  and  the  situation  of  the  parties  interested, 
the  policy  of  the  law  in  respect  thereto,  the  mode  of  annexa- 
tion, and  purpose  or  use  for  which  the  annexation  is  made. 
And  of  these  three  tests  the  pre-eminence  is  to  be  given  to  the 
•question  of  intention  to  make  the  article  a  permanent  acces- 
sion to  the  freehold,  while  the  others  are  chiefly  of  value  as 
evidence  of  this  intention."  yones  v.  Bull,  85  Tex.  186 
(19S.W.  Rep.  1081). 

Radiators  and  valves  for  heating  purposes  have  been  held 
not  to  be  fixtures.  National  Bank  of  Catasauqua  v.  North, 
160  Pa.  St.  808  (28  Atl.  Rep.  694).  A  house  which  has  been 
wrongfully  removed,  from  the  lot  upon  which  it  was  erected, 
into  the  public  street,  and  upon  which  the  lot  abuts,  is  per- 
sonal property.  Stowell  v.  Wadding-ham  et  al.,  100  Cal.  7 
(84  Pac.  Rep.  486).  Where  a  portable  sawmill  has  been  sold 
upon  condition  that  the  title  remain  in  the  vendor  until  the 
purchase  price  is  paid,  its  annexation  to  the  real  estate  of  the 
purchaser  does  not  make  it  a  fixture.  Lansiyig  Iron  S  En- 
gine Works  v.  Walker,  91  Mich.  409  (51  N.  W.  Rep.  1061). 
When  one  builds  a  house  or  other  structure  upon  the  land  of 
another,  with  his  permission,  with  the  intention  that  it  be  held 
as  the  property  of  the  builder,  it  continues  personal  property, 
and  the  builder  may  remove  it  when  the  license  is  withdrawn. 
Brown  et  aL  v.  Turner  et  al.,  118  Mo.  27  (20  S.  W.  Rep. 
660).  Citing,  Lowcnberg  v.  Bcrnd,  47  Mo.  297.  The  trend 
of  modern  decisions  is  that,  subject  to  the  manner  of  annexa- 
tion to  the  realty,  and  to  the  use  and  purposes  of  the  realty, 
with  which  a  thing  in  controversy  is  connected,  its  character, 
as  a  fixture  or  not,  is  to  be  determined  by  the  intention  of  the 
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party  making  the  annexation.     Pletcher  v.  Kclley  ct  al.^ 
la.  (55  N.  W.  Rep.  474  ;  21  L.  R.  A.  847).     The  court 

cite  Ewell,  Fixt.  21;  Tyler,  Fixt.  114;  1  Jones,  Mortg.  § 
429;  Cobbey,  Chat.  Mortg.  §§  204,  205;  Teaffv.  Hewitt,  1 
Ohio  St.  580;  Potter  v.  Cromwell,  40  N.  Y.  296;  McRae  v. 
Bank,  66  N.  Y.  489;  Binklcy  v.  Forkner,  117  Ind.  176  (19 
N.  E.  Rep.  758) ;  Mill  Co.  v.  Hawley,  44  Iowa  57. 

Sec.  344.  Mortgagor  and  mortgagee — Landlord  and 
tenant — ^Agreements.  A  mortgage  on  a  lot  on  which  an 
opera  house  is  situated  ^'  and  all  the  buildings  and  improve- 
ments thereon  or  to  be  erected  thereon,"  includes  the  fixtures, 
fnmiture  and  paraphernalia  used  in  such  building  for  opera 
house  purposes.  Grosvcnor  v.  Bethel,  98  Tenn.  577  (26  S. 
W.  Rep.  1096).  This  is  supported  by,  7^//?c/^  V.  Partners^ 
Nat.  Bank,  148  111.  168  (85  N.  E.  Rep.  802;  89  Am.  St. 
Rep.  166).  The  mortgage  of  the  leasehold  by  the  lessee 
covers  fixtures  attached  at  the  time  of  it  execution.  San 
Francisco  Breweries  v.  Schurtz,  104  Cal.  420  (88  Pac.  Rep. 
92).  A  mortgagee  of  real  property  is  entitled  to  have  his  lien 
respected  as  to  all  that  was  realty  when  he  accepted  the 
security ;  also  as  to  all  accession  to  the  realty,  save,  perhaps, 
when  the  accession  is  made  under  an  agreement  with  the 
party  that  its  purchase  price  or  expense  shall  be  secured  and  is 
secured  by  a  lien  thereon.  McPadden  v.  Allen  et  al.^  134  N. 
Y.  489  (32  N.  E.  Rep.  21 ;  19  L.  R.  A.  446)  ;  First  Nat.  Bank 
V.  Adamset  al.,  188  111.488  (28  N.  E.  Rep.  955).  This  is  sup- 
ported by  Choate  v.  Kimball,  56  Ark.  55  (19  S.  W.  Rep. 
108). 

The  right  of  a  tenant  to  remove  his  fixtures  is  confined  to 
the  time  of  his  occupancy,  and  a  mortgagee  of  a  tenant  does 
not  acquire  any  greater  rights.  Free  v.  Stuart,  89  Neb.  220 
(57  N.  W.  Rep.  991)  ;  Morey  v.  Hoyt  et  aL,  62  Conn.  542 
(26  Atl  Rep.  127 ;  19  L.  R.  A.  611).  Where  a  chattel  mort- 
gage  is  executed  upon  machinery  or  buildings  or  articles  after 
they  have  been  so  affixed  to  the  realty  as  to  become  a  part  of 
it,  and  where  the  lease  or  other  instrument  of  ^title  under 
which  the  mortgagor  holds  does  not  authorize  a  removal  of 
the  thing  attached,  and  where  such  removal  cannot  be  made 
without  injury  to  the  realty  or  to  the  fixture  itself,  the  agree* 
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ment  of  the  parties  will  not  have  the  effect  of  preserving  the 
icharacter  of  personalty  in  the  thing  so  afRxed  to  the  freehold. 
Where  such  conditions  exist  the  case  does  not  come  within  any 
exception  of  the  rule  that  parties  cannot,  by  their  mere  agree- 
ment, convert  into  personalty  that  which  the  law  declares  to 
be  real  estate.  In  cases  where  parties  may  agree  among  them- 
selves to  treat  fixtures  as  personalty,  their  private  agreement 
cannot  change  the  character  of  the  property,  so  far  as  third 
persons  are  concerned.  Cross  v.  Weare  Commission  Co.y 
111.  (88  N.  E.  Rep.  1038). 

Sec.  345.  Buildings — Removal  of  fixtures.  Where 
the  buildings  are  erected  by  one  having  no  estate  in  the  land, 
and  hence  no  interest  in  enhancing  its  value,  by  the  permis- 
sion or  license  of  the  owner,  an  agreement  that  the  structures 
shall  remain  the  property  of  the  person  making  them 
will  be  implied,  in  the  absence  of  facts  and  circumstances 
showing  a  different  intention ;  and  this  will  be  true  where  the 
land  is  subject  to  a  mortgage  and  there  was  no  concurrence  on 
the  part  of  the  mortgagee.  Merchants^  Hat.  Bank  of  Crook- 
ston  V.  Stanton  et  al.,  55  Minn.  211  (56  N.  W.  Rep.  821).  A 
grain  elevator  built  by  a  lessee  on  the  leasehold,  with  the 
agreement  with  the  lessor  that  in  event  of  termination  of  lease, 
lessee  may  remove  the  buildings  on  the  leasehold,  will  be 
classed  with  the  leasehold  estate  as  real  estate,  and  the  fact 
that  a  mortgage  on  the  same  describes  the  property  as  *Hhe 
.grain  elevator  and  the  leased  ground  the  same  stands  upon  " 
and  is  acknowledged  before  a  justice  and  entered  on  his  docket 
as  a  chattel  mortgage,  will  not  estop  the  mortgagor  from 
.asserting  the  same  to  be  real  estate.  Knapp  ei  aL  v.  yones^ 
148  111.  875  (82  N.  E.  Rep.  882).  Reidw.  Horrigan,  148 
111.  402  (82  N.  E.  Rep.  887),  reaffirming  80  N.  E.  Rep.  444. 
A  house  erected  by  a  vendee  occupying  land  under  a  contract 
of  purchase  becomes  a  part  of  the  realty.  Michigan  Mut,  L, 
Ins.  Co.  V.  Cronk,  98  Mich.  49  (52  N.  W.  Rep.  1085).  Cit- 
ing,  Kingsley  v.  McFarland,  82  Me.  281  (19  Atl.  Rep.  442)  ; 
Milton  V.  Colby ^  5  Mete.  (Mass.)  78;  Iron  Co.  v.  Blacky  70 
Me.  473  ;  Tyler,  Fixt.  78.  A  monument  erected  by  a  cemetery 
company  for  the  purpose  of  ornamenting  the  grounds  was  held 
to  be  a  fixture  which  passed  by  a  conveyance  of  the  land. 
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• 

Oakland  Cemetery  Co.  v.  Bancroft,  161  Pa.  St.  197  (28  Atl. 
Rep.  1021).  A  hotel  and  eating  house  erected  by  the  lessee 
of  a  railroad  company  held  not  to  be  a  fixture.  Fletcher  v. 
Kelly  et  aL,        la.  (55  N.  W.  Rep.  474;  21  L.  R.  A. 

&47).  Cal.  Civ.  Code,  §  1019,  giving  a  tenant  the  right  to 
remove,  during  his  tefm,  anything  affixed  to  the  premises  for 
the  purposes  of  trade,  manufacture,  ornament,  or  domestic  use, 
if  the  same  can  be  done  without  injury,  was  held  to  apply  to 
a  building  erected  on  a  lumber  yard  as  an  office.  Security  Z. 
Jc  T.  Co.  V.  Williamette  S.  M.  Z.  d^  M.  Co.,  99  Cal.  686  (84 
Pac.  Rep.  821). 
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Sec.  346.  As  to  ivhen  the  action  may  be  main- 
tained. An  action  for  forcible  detention  may  be  maintained 
by  one  whose  complete  possession  has  been  ended  by  the 
wrongful  entry  of  another,  though  made  under  claim  of  para- 
•  mount  title.  Brown  et  al.  v.  Feagins,  87  Neb.  256  (55  N, 
W.  Rep.  1048).  A  person  who  claims  the  paramount  title  to 
real  property  in  the  undisputable  possession  of  another  can- 
not, by  surreptitiously  obtaining  possession  thereof,  place 
such  former  possessor  at  any  disadvantage  as  to  the  assertion 
of  his  rights  or  the  enforcement  of  his  remedies  in  respect 
thereto.  Brown  et  al.  v.  Fcagins,  87  Neb.  256  (55  N.  W. 
Rep.  1048).  Under  Mont.  Code  Civ.  Proc,  §  716,  procuring 
possession  of  premises  by  threats  of  arrest  of  the  occupant, 
unless  he  surrender  within  a  given  time,  is  a  forcible  detainer. 
Wells  V.  Darby,  18  Mont.  504  (84  Pac.  Rep.  1092).  Under 
Nebraska  Code,  §  1021,  the  failure  and  refusal  of  a  tenant  to 
pay  rent  according  to  the  terms  of  his  lease  when  due,  termi- 
nates the  lease,  and  the  tenant  is  liable  to  an  action  for  forci- 
ble detention  of  the  premises.  Pollock  v.  Whipple,  88  Neb. 
752  (51  N.  W.  Rep.  180).  Under  Mansf,  Ark.  Dig.,  §  8348, 
which  provides  that  a  tenant  willfully  holding  over  after  a 
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failure  or  refusal  to  pay  rent  when  due,  and  after  a  written 
demand  for  possession ,  shall  be  deemed  guilty  of  an  unlawful 
detainer,  it  is  held  that  the  landlord  may  maintain  an  action 
of  unlawful  detainer,  although  the  terms  of  the  lease  do  not 
make  such  failure  a  ground  of  forfeiture.  Parker  v.  Geary ^ 
57  Ark.  801  (21  S.  W.  Rep.  472).  Under  Tex.  Rev.  Stat., 
art.  2442,  an  action  for  forcible  detainer  may  be  maintained 
against  a  tenant  at  will  or  sufferance,  who  has  possession  of 
the  premises  under  a  lease  not  enforcible  because  the  premises 
were  knowingly  leased  for  immoral  purposes.  Murat  v. 
Micand,         Tex.  (25  S.W.  Rep.  812).  Under  sec.  2,  ch. 

57,  Rev.  St.  111.,  1891,  the  action  of  forcible  entry  and  de- 
tainer may  be  brought  by  a  landlord  against  one  who  under  a 
distinct  claim  of  title,  and  without  collusion  with  the  tenant, 
obtains  peaceable  possession  of  the  demised  premises  during 
the  continuance  of  the  term,  and  retains  such  possession  after 
the  lease  has  terminated  and  demand  made  by  landlord. 
Thomasson  v.  Wilson,  146  111.  884  (84  N.  E.  Rep.  432). 

One  who  enters  and  holds  possession  peaceably,  claiming 
title  to  the  land,  is  not  guilty  of  forcible  entry  or  detainer. 
Lott  V.  Peterson,         Ga.  (20  S.  E.  Rep.  275).     Where 

a  subtenant  who  has  paid  his  rent  to  the  lessee  surrenders  his 
possession  to  the  landlord,  the  tenant  cannot  maintain  the 
action  against  the  landlord  for  forcible  ejection  of  parties  put 
in  possession  by  him  to  retain  the  possession,  nor  can  the  land- 
lord, after  the  termination  of  the  subtenant's  term,  prevent 
recovery  by  the  tenant.  Vincent  v.  Brant,  Mich. 
(59  N.  W.  Rep.  421).  Particular  facts  held  sufficient  to  give 
the  right  of  action.  Espalla  v.  Goitschalk  et  al,,  95  Ala.  254 
(10  So.  Rep.  755)  ;  Galligher  v.  Connell,  85  Neb.  517  (58 
N.  W.  Rep.  883).  Particular  facts  held  insufficient  to  sus- 
tain the  action.  MilUgan  v.  Cuff,  14  Mont.  866  (86  Pac. 
Rep.  455).  Cal.  Code  Civ.  Proc,  §  1160  construed — suf- 
ficiency of  plaintiff's  possession  to  sustain  the  action.  Saulqtie 
V.  Durralde,         Cal.  (88  Pac.  Rep.  1090).     Ala.  Code, 

§  3380  applied — what  constitutes  forcible  entry  and  detainer. 
Knowlcs  V.  Oglcirce,  96  Ala.  555  (12  So.  Rep.  897).  Miss. 
Code,  §  2645  applied.  Marks  v.  Howard  et  aL,  70  Mi&s.  445 
(12  So.  Rep.  145).     111.  Rev.  Stat.  1891,  ch.  57,  §  1,  applied — 
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what  constitutes  forcible  entry.     Phelps  v.  Randolph^  147  111. 
885  (35  N.  E.  Rep.  248). 

Sec.  347.     Practice.     The  only  finding  of  fact  that  can 
lawfully  be  made  in   the  trial  of  a  forcible  detainer   case  is- 
whether  or  not  the  defendant  is  guilty  of  forcibly  detaining 
the  premises ;  and  the  only  judgment  that  can  be  pronounced 
is  that  the  plaintiff  have  restitution  of  the  premises  sued  for,, 
or  that  the  plaintiff's  action  be  dismissed,  and  that  the  defend* 
ant  go  hence  without  day.     Stover  v.  Hazelhaker^         Neb.. 
(60  N.  W.  Rep.  597).     Ordinarily  the  ownership  of  the 
premises  is  not  involved  and  title  cannot  be  tried.     Bridges  v. 
Branam,  188  Ind.  488  (88  N.  E.  Rep.  271).     The  owner  of 
real  estate  may  maintain  in  his  own  name  an  action  of  forcible 
entry  and  detainer  though  the  premises  are  at  the  time  occu- 
pied by  an  agent  under  an  enforcible  agreement   to  take  care 
of  the  same.     Potts  v.  Magncs,  17  Colo.  864  (80  Pac.  Rep. 
58).     A  lease  cannot  be  reformed  in  the  action.  Phillips  ct  ah 
V.  Port  Townsend  Lodge  No.  6^  P.  tB  A.  M.,  8  Wash.  St.  529 
(86  Pac.  Rep.  476).     A  complaint  in    an  action   for  forcible 
detainer,  under  Act  of  1891,  State  of  Washington,  against  a 
tenant,  should  specifically  allege  the  character  of  the  contract 
or  arrangement  creating  the  tenancy,  and  also  the  exact  man- 
ner in  which  the  same  has  been  terminated.     Lowman  ct  ux, 
V.  West  ct  aL,  8  Wash.  St.  855  (36  Pac.  Rep.  258).     The  fact 
that  the  landlord's   title  has  been   forfeited   for  the  non-pay- 
ment of  taxes  does  not  constitute  a  valid  defense.      V^oss  et  aL 
V.  King,  88  W.  Va.  607  (18  S.  E.  Rep.  762).     In  an   action 
for  unlawful  detainer  against  a  tenant  holding  over,  he  cannot 
set  up  an  outstanding   title  as  a  defense,     Tosemite  Commis^ 
sionersw.  Barnard,  Q%  Cal.  199  (82   Pac.  Rep.  982).     In    an 
action   for  forcible  detainer  under  Wash.  Laws   1891,  p.  180, 
(Code  Proc.  tit.  9,  ch.  2)  a  counter  claim  for  repairs  made  by 
defendant  on    the   premises  cannot  be   interposed;   nor  is  a 
breach  of  a  contract  to  repair  made  by  the  lessor  a  defense  to 
the   action.     Phillips  et  al,  v.  Port  Townsend  Lodge  JVb,  6 
P.  £  A,  M.,  8  Wash.  St.  529  (86  Pac.  Rep.  476).     Particular 
cases  as  to  the  sufficiency  of  the  complaint.    Minardv.  Burtis, 
88  Wis.  267  (58  N.  W.  Rep.  509) ;  McNatt  v.  Grange  Hall 
Ass'n  of  Indian  Creek  G.  No.  828,  P.  of  H.,  2  Ind.  App.  841 
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(27  N.  E.  Rep.  825) .  Particular  facts  held  admissable  to  show 
rightful  possession  of  a  defendant.  Peddicord  v.  Kile^  88  la. 
542  (49  N.  W.  Rep.  997). 

Sec.   348.     Miscellaneous  notes — Statutes  applied. 

In  Rhode  Island  it  is  held  that  where  a  tenant  holds  over  after 
the  expiration  of  his  term,  although  in  good  faith  and  under  a 
tolor  and  reasonable  claim  of  right,  he  is  a  trespasser  and  the 
landlord  may  enter  without  legal  process  and  forcibly  eject 
him  from  the  premises.  Allen  v.  Keily,  17  R.  I.  781  (24  Atl. 
Rep.  776;  88  Am.  St.  Rep.  905;  16  L.  R.  A.  798).  Under 
§  14,  ch.  80,  Rev.  St.  111.,  1891,  it  is  not  necessary  in  an 
action  of  forcible  detainer  by  a  grantee  of  the  lessor,  to  prove 
that  the  lessee  attorned  to  the  grantee.  Thomasson  v.  Wilson^ 
146  111.  884  (84  N.  E.  Rep.  482).  Ala.  Code  1886,  §  8889, 
applied.  Esfalla  v.  Gottschalk  ei  aL,  95  Ala.  254  (10  So. 
Rep.  755).  Under  Ariz.  Rev.  Stat.,  Par.  2016,  the  right  to 
present  and  immediate  actual  possession  is  the  only  question 
for  adjudication  in  the  action,  and  a  judgment  therein  does 
not  bar  a  subsequent  action  to  quiet  title.  Bishop  v.  Perrin^ 
Ariz.  (85  Pac.  Rep.  1059).     Colo.  Gen.  Stat.,  Par. 

2681,  construed— evidence  of  title  admissible.  Kelley  ei  aL  v. 
Andrew,  8  Colo.  App.  122  (82  Pac.  Rep.  175).  111.  Rev. 
Stat.  1891,  ch.  57,  §  5,  applied.  Patterson  et  aL  v.  Graham^ 
140  111.  581  (80  N.  E.  Rep.  460).  Ky.  Civ.  Code,  §  461,  ap- 
plied.     Martin  v.  Richardson,         Ky.  (15  S.  W.  Rep. 

248).  Md.  Code,  art.  58,  §§  4-6,  applied.  Clark  v.  Van- 
nort,  78  Md.  216  (27  Atl.  Rep.  982).  Under  Miss.  Code 
1892,  §  4461,  the  action  does  not  involve  title,  but  only  the 
right  of  possession ;  and  will  not  lie  against  one  entering 
under  a  valid  lease  and  holding  under  a  contract  for  a  lease 
enforcible  in  equity.  Lobdellv,  Mason,  71  Miss.  987  (15  So. 
Rep.  44).  In  Montana  justices  of  the  peace  have  jurisdiction 
of  the  action.  State  ex  rel.  Carter  v.  Votaiv,  18  Mont.  408 
(84  Pac.  Rep.  815).  S.  Dak.  Comp.  Laws,  §§  6129,  6188, 
6134  construed — appeal  from  a  justice  of  the  peace — ^bond. 
Rudolph  V.  Herman,  2  S.  Dak.  899  (50  N.  W.  Rep.  888). 
Wash.  Code,  §§  571-578,  construed.  Pife  et  aL  v.  Olson 
et  aL,  5  Wash.  St.  789  (82  Pac.  Rep.  766). 


FRAUDUfegNT  CONVEYANCES. 


OVBRMIRB  V.  HAWORTH. 

(48  Minn.  372.) 

Fraudulent    conveyances— Equitable    proceeding 

against  non-resident  debtor.    A  non-resident  debtor  having 

paid  the  consideration  for  the  purchase  of  real  property  in  this  state, 

and  having  fraudulently  procured  the  property  to  be  conveyed  to 

another,   and  having  no   property  within   this  state,  a  resident 

creditor  may  enforce  against  such  real  estate  the  resulting  trust 

declared  by  statute,  without  first  having  procured  and  sought  to 

enforce  a  personal  judgment  against  the  non-resident  debtor.    Bird" 

sally.  Fischer,  17  Minn.  100  (GiU  76,)  not  followed  in  its  application 

to  such  a  case. 

{SyUdlnu  by  the  Court,) 

Dickinson,  J. 

Sec.  349.  Statement  of  the  case — Statutory  provis- 
ion. This  action  is  prosecuted  to  enforce  a  resulting  trust 
under  the  statute  (Gen.  St.  1878,  c.  48,  §§  7,  8,)  as  respects 
certain  land  in  this  state,  which  upon  purchase  was  conveyed 
to  the  defendant,  her  husband,  one  L.  L.  Ha  worth,  having 
paid  the  whole  consideration  therefor.  The  plaintiff  is  a 
simple  contract  creditor  of  L.  L.  Haworth,  who  resided  in  the 
State  of  Illinois  when  the  debt  was  contracted,  and  who  ever 
since  has  resided  there.  The  said  debtor,  Haworth,  has  never 
owned  any  property  within  this  state.  He  procured  the  con- 
veyance of  the  land  in  question  to  be  made  to  the  defendant, 
his  wife,  with  intent  to  defraud  his  creditors,  including  the 
plaintiff.  It  does  not  appear  whether  the  debtor,  Haworth,  is 
solvent  or  insolvent.  By  the  terms  of  the  statute  above  cited 
a  trust  in  the  land  results  in  favor  of  the  creditors  of  the  per- 
son paying  the  consideration  "  to  the  extent  that  may  be  nec- 
essary to  satisfy  their  just  demands." 

Sec.  350.  Legal  remedy  must  be  first  exhausted. 
In  Massey  v.  Gorton,  12  Minn.  145  (Gil.  83 ;  90  Am.  Dec. 
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287),  it  was  said  that  a  mere  simple  contract,  creditor  is  not 
entitled   to   relief   under   this   statute ;    that   he  must  obtain 
judgment  at  law  before   seeking   relief  in   equity.     And  in 
Moffatt  V.    Tutile,  85  Minn.  801   (28  N.   W.  Rep.  509),   it 
was  decided  that  a  creditor  is  not  entitled  to  such  relief  until 
he  has  e:(hausted  his  remedies  at  law.     It  was  considered,  in 
that  case,  to  be  a  sufficient  reason  for  refusing  the   aid  of 
equity  to  enforce  the  statutory  trust  that  it  was  not  shown 
that  execution  had  been  returned  unsatisfied,  or  that  the  judg- 
ment debtor  was  insolvent,  or  had  no  property  subject  to  exe- 
cution.    It  must  be  regarded  as  the  general  rule,  in  this  state 
at  least,  that  the  creditor  must  proceed  to  recover  and  enforce 
judgment  at  law  against  his  debtor  before  he  will  be  allowed 
to  maintain  an  action  of  an  equitable  nature  to  enforce  the 
statutory  trust.     But  the  rule  which  forbids  resort  to  equity 
for  relief  when  there  is  an  adequate  legal  remedy  is  not  to  be 
applied  with  such  strictness  as  to  practically  deny  to  a  party 
having  a  right  against  another,  legal  or  equitable,  any  rea- 
sonably   available    means    of    enforcing  it.     It  is  true   that 
an  equitable  suit  will  not  be  entertained  if  there  is  no  neces- 
sity for  resorting  to  such  a   proceeding.     But,  even  though 
the  law  does  offer  a  remedy  which  may  be  resorted  to,  still, 
if  it  be  not  adequate  to  the  requirements  of  the  case,  equity 
should  not  refuse  its  aid  within  the  proper  scope  of  its  juris- 
diction. 

Sec.  351.  An  exception — Non-residence  of  the 
debtor.  If  the  legal  remedy  be  not  reasonably  available  and 
effectual,  there  would  seem  to  be  no  reason  forbidding  resort 
to  equitable  relief.  For  instance,  a  fraudulent  debtor  may 
abscond  to  some  distant  but  known  place,  as  to  India,  leaving 
no  property  within  our  jurisdiction  which  can  be  reached  by- 
attachment  or  ordinary  legal  proceedings,  but  leaving  prop- 
erty which,  by  the  aid  of  a  court  of  equity,  may  be  reached 
and  appropriated  to  the  satisfaction  of  his  debts.  We  think 
that  equity  would  not  refuse  to  exercise  its  ordinary  jurisdic- 
tion in  favor  of  a  creditor,  under  such  circumstances,  for  the 
reason  merely  that  he  might  secure  a  legal  recovery  and  satis- 
faction in  India,  but  at  an  expense  far  greater  than  the  amount 
of  his  debt.     In  such  a  case,  and  in  others  which  will  readily 
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occur  to  the  mind,  it  is  obvious  that  the  ordinary  course  of 
legal  proceedings  affords  in  reality  no  adequate  or  real  means 
of  redress.  Upon  the  point  here  in  question  there  is  a  conflict 
of  authority.  We  think  that  the  better  reason  supports  the 
view  that  the  resulting  trust  created  by  the  statute  may  be 
enforced  in  favor  of  one  of  our  citizens,  even  though  he  has 
not  recovered  a  judgment  for  his  debt,  the  debtor  being  a  non- 
resident, and  beyond  the  jurisdiction  of  our  courts,  and  having 
no  property  here  which  can  be  appropriated  by  legal  proceed- 
ings to  the  satisfaction  of  the  debt.  In  support  of  this  con- 
clusion the  following  authorities  may  be  cited  :  Bank  v. 
Paine^  18  R.  I.  592 ;  Kipper  v.  Glancy,  2  Blackf.  856 ;  Stan- 
ion  V.  Kmhry^  46  Conn.  595  ;  Peay  v.  Morrison* s  Ex^rs.^  10 
Grat.  149;  Scott  v.  McMillen,  1  Litt.  (Ky.)  802  (18  Am. 
Dec.  289)  ;  Anderson  v.  Bradford^  5  J.  J.  Marsh,  69 ;  Kin- 
loch  V.  Meyer ^  1  Speer,  Eq.  427 ;  Parrar  v.  Haselden^  9  Rich. 
Eq.  881 ;  Pendleton  v.  Perkins^  49  Mo.  565 ;  and  see  High, 
Inj.,  §  29.  In  so  deciding  we  decline  to  follow  or  to  apply  in 
the  case  before  us  the  ruling  upon  the  last  ground  stated  in 
the  opinion  in  Birdsally,  Pischer^  17  Minn.  100  (Gil.  76). 
The  case  before  us  does  not  require  that  we  consider  or  deter- 
mine whether  the  non-residence  of  a  debtor  and  the  non- 
existence of  a  legal  remedy  in  the  courts  of  our  own  state  is 
always  to  be  regarded  as  a  sufficient  reason  for  invoking  the 
aid  of  equity.  It  is  sufficient  to  say  that  such  a  case  is  deemed 
to  justify  the  enforcement,  in  favor  of  a  resident  creditor,  of 
the  specific  trust  resulting  under  the  statute  from  the  fraudu- 
lent conduct  of  the  non-resident  debtor  in  procuring  property 
purchased  by  him,  and  over  which  our  jurisdiction  extends,  to 
be  conveyed  to  a  voluntary  grantee  for  the  purpose  of  keeping 
it  beyond  the  reach  of  his  creditors.  The  objection  that  the 
plaintiff  had  not  reduced  his  demand  to  judgment,  as  he  could 
not  have  done  without  going  to  a  foreign  state  for  that  pur- 
pose, and  that  the  proof  of  his  debt  in  this  action  was  not  con- 
clusive personally  upon  the  debtor,  is  not  a  sufficient  reason 
for  refusing  to  enforce  the  trust  which  was  imposed  upon  the 
land  when  the  debtor  purchased  it,  and,  for  the  purpose  of 
defrauding  his  creditors,  procured  the  conveyance  to  be  made 
to  the  defendant.  This  objection  might  be  urged  with  equal 
force  against  the  propriety  of  allowing  legal  proceedings  by 
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attachment  against  the  property  of  non-resident  debtors  to 
satisfy  debts  for  which  no  personal  judgment  is  recovered. 
Judgment  affirmed. 

Sec.  352.    Setting  aside  fraudulent  conveyances— 

Exhausting  legal  remedies.  The  principal  case  is  squarely 
supported  by  the  case  of  Scott  v.  McMtOen,  1  Lit.  302  (13  Am.  Dec.  236) 
decided  by  the  Court  of  Appeals  of  Kentucky  in  1822,  where  it  is 
held  that  the  rule  requiring  a  creditor,  as  precedent  to  an  action  to 
set  aside  a  conveyance  by  his  debtor  as  fraudulent,  to  first  obtain  a 
judgment  at  law,  does  not  apply  where  the  debtor  is  a  non-resi- 
dent. The  court  say:  "  Notwithstanding,  however,  it  may,  in  the 
general,  be  necessary  for  the  creditor  to  establish  his  demand  at 
law,  before  he  applies  to  a  court  of  chancery,  it  cannot  be  admitted 
to  be  indispensable  in  every  case.  Cases  may  occur,  and  the  pres- 
ent case  was  of  that  character,  when  Scott*8  bill  was  filed,  where, 
from  the  absence  of  the  debtor  from  the  country,  the  creditor  would 
not  be  enabled  to  establish  his  demand  at  law.  At  common  law,  the 
creditor  in  such  a  case  might  perhaps  establish  his  demand  at  law, 
by  proceeding  to  outlaw  the  defendant;  but  in  this  country,  after  a 
return  of  '  no  inhabitant '  on  the  writ,  the  suit  is  directed  to  abate, 
and  after  an  abatement,  there  can  be  no  proceeding  to  outlawry. 
Possessing,  therefore,  no  means  of  establishing  his  demand  at  law, 
it  would  seem  the  creditor  oug'ht,  without  first  commencing  an 
action  at  law,  to  be  allowed  to  apply  to  a  court  of  equity  for  relief. 
It  is  not  unusual  for  courts  of  equity  to  entertain  jurisdiction,  and 
give  relief  wherever  the  principles  by  which  the  ordinary  courts  are 
guided  in  their  administration  of  justice  give  right,  but  from  acci- 
dent, or  fraud,  or  defect  in  their  mode  of  proceeding,  those  courts 
can  afford  no  remedy,  or  cannot  give  the  most  complete  remedy. 
It  is  upon  this  principle  of  a  defect  in  the  mode  of  proceedings  at 
law,  that  the  jurisdiction  of  many  causes  has  been  translated  from 
a  court  of  law  to  a  court  of  chancery;  and  if  such  a  defect  be  suffi- 
cient to  transfer  a  cause,  otherwise  cognizable  at  law  to  a  court  of 
chancery  a  fortiori,  it  should  be  sufficient  to  authorize  the  chancellor 
to  take  cognizance  of  a  case  involving  matter  properly  of  equitable 
jurisdiction  sooner  than  he  would  have  done  if  no  such  defect  in  the 
proceedings  at  law  existed." 

The  rule  is  also  held  not  to  apply  where  the  fraudulent  debtor 
is  dead.  Qardner  v.  Gardner ,  17  R.  I.  751  (24  Atl.  Rep.  785);  Unknown 
Heirs  v.  KtmbaU,  4  Ind.  546  (58  Am.  Dec.  638).  And  an  exception  to 
the  rule  exists  in  favor  of  a  creditor  who  has  prosecuted  his  claim  as 
far  as  he  was  able,  but  by  peculiar  facts  and  operation  of  law,  with- 
out fault,  or  laches  on  his  part,  cannot  procure  a  judgment. 
National  Tradesman's  Bank  v.  Wetmore,  124  N.  Y.  241  (26  N.  E.  Rep, 
548).  A  statute  (Ala.  Code.  1886,  §  3545),  authorizing  a  creditor  who 
has  no  lien  or  judgment  to  file  a  bill  in  chancery  for  the  discovery 
of  assets  of  the  debtor  liable  to  the  payment  of  his  debts,  is  consti« 
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tntional.    Montgomery  db  T,  By,  Co.  v.  McKennCj  85  Ala.  546  (5  So. 
Rep.  322);  Cook  v.  Sehmidi,       Ala.  (13  So.  Rep.  686).    Where  the 

debtor's  remaining^  property  is  insufficient  to  satisfy  his  creditor's 
claim,  he  is  not  required  to  exhaust  such  property  before  bringing 
action  to  set  aside  a  fraudulent  conveyance.  McConneU  et  al.  v. 
CUwens'  State  Bank,  130  Ind.  127  (27  N.  E.  Rep.  616).  Under  W.  Va. 
Code,  ch.  133,  ^  2,  a  creditor  may  sue  in  equity  to  avoid  a  fraudulent 
transfer  of  his  debtor's  property,  before  obtaining  judgment,  and  if 
successful,  has  a  lien  from  the  commencement  of  his  suit.  Ovggen' 
hMmer  v.  Lockridge,  39  W.  Va.  457  (19  S.  E.  Rep.  874).  A  judi^ment 
creditor  is  not  required  to  show  that  his  remedy  at  law  for  collecting 
his  judgment  is  exhausted  before  bringing  his  action  to  set  aside  a 
fraudulent  conveyance  of  his  judgment  debtor.  Wiseonein  Oranite 
Co.  V.  Bay  etaL,lU  111.  77  (33  N.  E.  Rep.  31).  In  a  bill  to  set  aside 
fraudulent  conveyances,  the  allegation  that  executions  have  been 
issued  on  a  judgment  recovered  against  defendant  and  returned 
unsatisfied,  is  sufficient  to  show  that  complainant  has  exhausted  hia 
remedy  at  law.  Quinn  et  al.  v.  People,  146  111.  275  (34  N.  E.  Rep.  148). 
Citing f  Manchester  v.  MeKee,  4  Gil.  54.  A  defendant  waives  his  right 
to  object  to  the  sufficiency  of  a  complaint  on  account  of  its  failure 
to  aver  the  issuance  of  an  execution  and  a  return  of  ''no  property 
found,"  by  failure  to  demur  to  such  petition,  and  filing  general 
answer  thereto.     Shaw  v.  Shaw,        Ky.  (24  S.  W.  Rep.  630).    In 

Minnesota  the  plaintiff  need  not  show  that  he  has  followed  his  legal 
remedy  further  than  to  recover  and  docket  his  judgment.  Seanlan 
V.  Murphy,  51  Minn.  536  (53  N.  W.  Rep.  799). 
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Sec.  353.  As  to  what  will  be  treated  as  a  fraudu- 
lent conveyance.  A  conveyance  which  does  not  dispose  of 
something  of  value,  out  of  which  the  creditor  could  have  real- 
ized the  whole  or  a  part  of  his  claim,  will  not  be  treated  as 
fraudulent.  Blake  v.  Boisjoli,  51  Minn.  296  (58  N.  W.  Rep. 
637) ;  Moser  v.  Tucker,         Tex.  (26  S.  W.  Rep.  1044). 

In  a  recent,  well  considered  case,  the  authorities  are  reviewed 
and  it  is  held  by  the  court  of  civil  appeals  of  Texas,  Fly,  J., 
that  the  intention  on  the  part  of  the  mortgagor  or  grantor  in 
a  deed  of  trust  to  defraud  other  creditors  will  not  render  void 
the  mortgage  or  deed  of  trus  t  taken  by  a  creditor  in  good 
faith  to  secure  a  pre-existing,  bonajide  debt,  without  knowl- 
edge of  the  fraud  intended.  In  case  several  mortgagees  or 
beneficiaries  in  a  deed  of  trust,  the  mortgage  or  deed  may  be 
valid  as  to  some  and  void  as  to  others  as  they  may  have  knowl- 


§  858  FRAUDULENT  CONVEYANCES.  408 

edge  of  or  participate  in  the  fraud.     Kraus  v.  Haas^  6  Tex 
Civ.  App.  665  (25  S.  W.  Rep.  1025)  ;  Rider  v.  Hunt, 
Tex.  (25  S.  W.  Rep.   814).     In  Maine  it  is  held  that 

where  a  conveyance,  though  absolute  in  form,  but  for  a  con- 
sideration grossly  inadequate,  the  grantor  retaining  a  valuable 
interest  in  the  property,  is  made  with  the  intent  to  hinder  and 
delay  creditors,  and  this  intent  is  participated  in  by  both  par- 
ties, such  conveyance  is  void,  not  only  against  existing,  but 
against  subsequent  creditors  and  bona  -fide  purchasers,  whether 
they  have  notice  of  such  conveyance  or  not.  Jones  v.  Light, 
86  Me.  487  (80  Atl.  Rep.  71).  A  voluntary  conveyance  made 
by  one  in  contemplation  of  marriage  in  fraud  of  the  rights  of 
the  party  with  whom  the  marriage  is  to  be  consummated, 
may  be  set  aside  as  fraudulent.  Ferebec  et  aL  v.  Pritchard 
et  aL,  112  N.  C.  83  (16  S.  E.  Rep.  903)  ;  Murray  v.  Murray, 
90  Ky.  1  (18  S.  W.  Rep.  244 ;  8  L.  R.  A.  95).  A  husband's 
inchoate  interest  in  his  wife's  estate  under  the  statute  of 
Indiana  (Rev.  Stat.  1894,  §§  2642, 2649),  does  not  vest  until  her 
death,  hence  is  not  subject  to  execution,  and  an  agreement  by 
him  to  accept  a  specified  sum  of  money  named  in  his  wife's 
will  in  lieu  thereof  is  not  invalid  as  to  judgment  creditors. 
Huffman  v.  Copeland,         Ind.  (88  N.  E.  Rep.  861). 

Where  the  grantee  of  a  fraudulent  debtor  participates  in 
the  fraudulent  intent  the  conveyance  may  be  set  aside,  although 
based  upon  a  valuable  consideration.  Mo.  Rev.  Stat.  1889,  § 
5170  applied.     Martin  v.  Estes,         Mo.  (28  S.  W.  Rep. 

65).     The  same  is  held  in  Indiana.     Slagely.  Hoover, 
Ii>d.  (86  N.  E.  Rep.  1099).     In  order  to  avoid  a  convey- 

ance of  a  debtor  by  applying  a  statute,  (Ind.  Rev.  Stat.  1881, 
§  4921)  providing  that  all  deeds  or  conveyances  "made  in 
trust  for  the  use  of  the  person  making  the  same,  shall  be  void 
as  against  creditors,"  it  is  not  sufficient  to  merely  show  that 
the  debtor  furnished  the  funds  with  which  the  consideration 
was  paid,  but  it  must  be  affirmatively  shown  that  the  grantee 
took  the  property  in  trust  for  the  use  of  the  grantor.  Bright 
et  al.  V.  Bright,  182  Ind.  56  (81  N.  E.  Rep.  470).  Where  an 
insolvent  debtor  permits  his  land  to  be  sold  for  taxes  and  bid 
in  by  his  wife  at  an  insignificant  price,  she  in  turn ,  he  joining 
in  with  her,  mortgaging  the  land  to  secure  money  with  which 
to  purchase  the  same,  such  a  transaction  will  be  set  aside  as  a 
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fraud  on  his  creditors.  Miller  v.  Leeper^  120  Mo.  466  (25  S. 
W.  Rep,  878).  The  mortgage  of  property  consumable  in  its 
use,  such  as  growing  timber,  with  the  reservation  of  posses- 
sion by  the  mortgagor,  is  prima  facic^  fraudulent,  and,  if  the 
mortgage  reserves  to  the  mortgagor  the  right  to  use  such  prop- 
erty, it  is /^rjtf  fraudulent.  Acme  Z.  Co,  v.  Hoyt  it  Bros. 
Co.,  71  Miss.  106  (14  So.  Rep.  464). 

Sec.  854.  Badges  of  fraud.  The  insolvency  of  the 
debtor  is  an  important  element  and  ^  is  a  gross  inadequacy  of 
price,  but  the  effect  of  each  is  a  question  of  fact  to  be  deter- 
mined as  any  other.  Dodson  v.  Cooper,  50  Kan.  680  (32  Pac. 
Rep.  870).  So  is  the  execution  of  a  mortgage  largely  in  excess 
of  the  amount  due.  Henry  v.  Harrell^hl  Ark.  569  (22  S.  W. 
Rep.  483).  So  are  secret  arrangements  between  the  parties 
and  undue  preferences  to  near  relatives  who  may  happen  to  be 
creditors.  Younger  v.  Afassey  et  al.,  89  S.  C.  115  (17  S.  E. 
Rep.  711).  In  a  recent  case  it  is  said  :  *'  The  forms  and  de- 
vices of  fraud  are  legion,  and  it  would  be  vain  to  attempt  to 
enumerate  or  define  them,  but  it  may  be  said,  as  a  general  rule, 
that  to  impeach  the  payment  or  securing  of  an  actual  debt  there 
should  be  evidence  tending  to  show  either,  Jirst,  some  other 
advantage  or  benefit  to  the  debtor  beyond  the  discharge  of  his 
obligation ;  or,  secondly,  some  other  benefit  to  the  creditor, 
beyond  mere  payment  of  his  debt ;  or,  lastly,  some  injury  to 
the  other  creditors  beyond  mere  postponement  to  the  debt  pre- 
ferred." Werner  v.  Zierfuss,  162  Pa.  St.  360  (29  Atl.  Rep. 
737).  For  collation  of  authorities  as  to  definition  of  fraud,  see 
Williams  V.  Harris,         S.  Dak.  (54  N.  W.  Rep.  926). 

Sec.  355.  Presumptions  of  fraud.  One  can  not  trans- 
fer his  property  in  consideration  of  an  obligation  for  support 
for  life  unless  he  retains  so  much  as  is  necessary  to  satisfy  exist- 
ing debts,  and  though  he  may  not  have  known  of  any  existing 
debts  and  been  free  from  any  fraudulent  intent  in  fact,  fraud- 
ulent intent  will  follow  as  a  conclusion  of  law.  Davidson  v. 
Burke,  148  111.  139  (32  N.  E.  Rep.  514;  86  Am.  St.  Rep.  367). 
Citing,  Annis  v.  Bonar,  86  111.  128  ;  Moore  v.  Wood,  100  111. 
451.  A  conveyance  in  consideration  of  future  support  of  the 
debtor  to  one  who  has  knowledge  of  his  embarrassment  is  con- 
structively fraudulent.     Faher  v.  Matz,  86  Wis.  870  (57  N. 
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W.  Rep.  89).  A  deed  of  trust  or  a  deed  intended  as  a  mort- 
gage, withheld  from  record  to  the  detriment  of  others  who  rely 
upon  indicia  of  solvency,  will  be  held  constructively  fraudu- 
lent though  no  actual  intent  to  defraud  exists.  Central 
National  Bank  \.  Doran  et  aL,  109  Mo.  40  (18  S.  W.  Rep. 
886);  State  Sav.  Bank  v.  Buck,        Mo.  (27  S.  W.  Rep. 

841). 

In  a  recent  case  the  supreme  court  of  Washington  say : 
*'*'  In  order  that  a  deed  may  be  declared  fraudulent  and  void  as 
to  creditors,  it  is  indispensably  necessary  to  satisfy  the  court 
that  it  was  made  with  a  fraudulent  intent  on  the  part  of  the 
grantor ;  and  the  question  of  intent  is  generally  one  of  fact^ 
and  not  of  law.  Where,  however,  the  intent  of  the  parties 
may  be  gathered  from  the  face  of  the  instrument  itself,  and 
the  natural  and  inevitable  consequences  of  its  provisions  is  to 
hinder,  delay  or  to  defraud  creditors,  or  where  an  insolvent 
makes  a  voluntary  conveyance  of  the  property,  the  instrument 
is  void,  as  a  conclusion  of  law.  It  is  especially  urged,  how- 
ever, on  behalf  of  the  appellant,  that  a  deed  absolute  in 
form,  but  intended  to  operate  as  a  mortgage,  is  fraudulent  and 
void  as  to  the  grantor's  other  creditors.  Upon  this  proposition 
the  decisions  of  the  courts  are  not  uniform,  but  we  think  the 
weight  of  authority  is  in  favor  of  the  doctrine  that  such  con- 
veyances, where  given  in  good  faith,  and  to  secure  an  actual 
indebtedness,  are  not  constructively  fraudulent."  Samuel  v. 
Kittinger  etal.,  6  Wash.  St.  261  (38  Pac.  Rep.  509).  Citing, 
Ross  V.  Duggan,  5  Colo.  85;  McClure  v.  Smith,  14  Colo.  297 
(28  Pac.  Rep.  786) ;  Muchmore  v.  Budd,  68  N.  J.  L.  869  (22 
Atl.  Rep.  521);  Bump,  Fraud.  Conv.  (8d  Ed.)  41,  and  cases 
cited;  Wait,  Fraud.  Conv.,  §  288;  Warren  v.  His  Creditors^ 
8  Wash.  St.  48  (28  Pac.  Rep.  257). 

Sec.  356.  Deeds  intended  as  mortgages— Construct* 
ive  fraud.  In  a  recent  and  well  considered  case  it  is  held 
that  where  a  debtor  gives  an  absolute  conveyance  to  secure 
less  than  one-half  the  value  of  the  property  it  is  constructively 
fraudulent ;  but  in  the  absence  of  actual  fraud  the  grantee  is 
entitled  to  a  lien  for  the  amount  of  his  debt.  Fuller  v.  Grif- 
fith, la.  (60  N.  W.  Rep.  247).  The  court  say  :  *'It 
is  familiar  doctrine  that  a  deed  absolute  on  its  face  may  be 
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shown  to  be  a  mortgage,  and  that  the  relationship  of  mortgagor 
and  mortgagee  may  be  thus  established,  yet,  as  to  creditors, 
the  transaction  must  be  clear  and  clean  as  a  conveyance  for 
permanent  ownership.  There  should  be  no  disguise  nor  dis- 
sembling nor  falsehood.  Wait,  Fraud.  Conv.,  §  288 ;  Smith  v. 
Onion,  19  Vt.  427;  Barker  v.  French,  18  Vt.  460.  Such  a 
conveyance  is  a  badge  of  fraud,  which  may  be  removed  by 
evidence  of  an  honest  intent.  Ross  v.  Duggan,  5  Colo.  100; 
Stevens  v.  Hinkley,  48  Me.  440 ;  Moore  v.  Roe,  85  N.  J.  Eq. 
90.  *  It  may  be  noted,  with  reference  to  the  law  upon  thia 
subject,  that  an  absolute  conveyance  by  way  of  security  aif ordti 
a  convenient  and  tempting  cover  for  fraud  upon  creditors ;  and 
the  tendency  to  regard  transactions  of  this  kind  with  suspicion 
should  be  encouraged.'  Wait,  Fraud.  Conv.,  §  288.  The 
courts  of  Alabama,  New  Hampshire  and  California  hold  such 
conveyances  ipso  facto  void  as  against  creditors,  without  refer- 
ence to  the  intent.  See  Sims  v.  Gaines,  64  Ala.  892 ;  Ladd  v. 
Wiggin,^^.  H..426  (69  Am.  Dec.  551)  ;  Chcnery  v.  Pal 
mer,  6  Cal.  122  (65  Am.  Dec.  498).  We  are  not  inclined  to 
adopt  the  more  stringent  rule,  but  are  content  with  the  doc- 
trine that  such  conveyances  are  a  badge  of  fraud,  but  will  be 
upheld  if  no  fraud  was  intended.  Yet,  if  there  is  any  diS' 
guising  of  the  transaction  by  the  parties,  if  the  grantee  or 
mortgagee  claims  it  to  be  an  absolute  conveyance  where  the 
sale  was  intended  only  as  security,  if  he  conceals  the  true 
nature  of  the  conveyance,  then  it  will  be  held  to  be  fraudulent . 
This  is  the  doctrine  announced  in  Barker  v.  French,  18  Vt. 
460 ;  Bank  v.  Godfrey,  28  111.  604 ;  Thompson  v.  Penncll,  67 
Me.  162 ;  and  many  other  cases.  The  reason  for  the  rule,  no 
doubt,  is  not  only  that  creditors  are  deceived  by  such  conduct, 
but  that  such  concealment  is  a  secret  reservation  of  a  valuable 
right  in  the  property  which  the  creditoi's  might  reach," 

Sec.  357.  Intent  and  insolvency  of  debtor.  An  '"in- 
solvent" is  one  whose  entire  property  and  assets  are  insuffi- 
cient to  pay  his  debts.  Mitchell  v.  Mitchell,  S.  C. 
(20  S.  E.  Rep.  405) .  A  finding  that  one  is  **  financially  embar- 
rassed "  is  not  equivalent  to  a  finding  of  insolvency.  Jacobs 
V.  Morrison,  186  N.  Y.  101  (82  N.  E.  Rep.  552).  The  rule  in 
respect  to  a  debtor's  insolvency  as  proof  of  fraudulent  intent  is 
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not  so  strictly  applied  where  the  debtor  is  not  a  trader  or  engaged 
in  commercial  or  banking  business.  Williamson  v.  Hatch  et  al,^ 
55  Minn.  844  (57  N.  W.  Rep.  56).  Where  an  apparent  owner 
of  realty  sought  to  enjoin  its  sale  on  an  execution  for  the  debt 
of  his  grantor,  and  the  officer  by  way  of  answer  averred  that 
the  plaintiff  had  no  title  for  the  reason  that  the  debtor's  con- 
veyance to  him  was  in  fraud  of  creditors,  it  is  not  necessary 
to  allege  in  such  answer  that  the  debtor  had  no  other  property 
from  which  the  claim  could  be  realized.  Robert  v.  McDonald^ 
2  S.  Dak.  495  (51  N.  W.  Rep.  212 ;  89  Am.  St.  Rep.  796). 
In  Indiana  it  is  necessary  for  one  seeking  to  set  aside  a  fraudu- 
lent conveyance  to  show  that  at  the  time  of  the  conveyance, 
and  at  the  time  the  suit  is  brought,  the  debtor  did  not  have 
enough  property  left,  subject  to  execution,  to  pay  his  debts. 
Nevers  v.  Hack,         Ind.  (87  N.  E.  Rep.  791)  ;  Hartlepp 

V.  Whitley,  Fasler  d  Kelley  Co.,  181  Ind.  548  (28  N.  E.  Rep. 
585;  81  N.  E.  Rep.  208)  ;  Zine  v.  State  ex  rel.  Lander,  181 
Ind.  468  (80  N.  E.  Rep.  708) ;  Craw  v.  Carver,  188  Ind.  260 
(82  N.  E.  Rep.  569).  But  it  is  not  necessary  to  allege  that 
the  property  conveyed  was  subject  to  execution.  Slagel  v. 
Hofrver,         Ind.  (86  N.  E.  Rep.  1099). 

Sec.  358.  Voluntary  conveyances.  Where  the  eflFect 
of  a  voluntary  conveyance  is  to  defraud  creditors,  no  actual 
intent  to  defraud  need  be  shown.  Pelker  V.  C^«W,90  Mich. 
24  (51  N.  W.  Rep.  110);  Snyder  v.  Free  et  al.,  114  Mo.  860 
(21  S.  W.  Rep.  847)  ;  Rudy  v.  Austin,  56  Ark.  78  (19  S.  W. 
Rep.  111).  In  conveyances  of  this  character  the  burden  of 
proof  is  on  the  grantee  and  he  is  not  protected  by  a  recital  of 
consideration  in  the  deed.  Snyder  v.  Frceet  al,,  114  Mo.  860 
(21  S.  W.  Rep.  847).  Where  a  debtor  retains  sufficient  prop- 
erty to  pay  his  debts,  a  conveyance  by  him  will  not  be  set 
aside  because  without  any  consideration.     Emerson  v.  Opp, 

Ind.  (88  N.  E.  Rep.  880)  ;    Ware  v.  Purdy,         la. 

(60  N.  W.  Rep.  526).  In  a  recent  case  the  supreme 
court  of  North  Carolina  say  :  "  The  leading  case  in  this  coun- 
try on  the  subject  of  voluntary  settlements  by  one  indebted  is 
Rccd  v.  Livingston,  8  Johns.  Ch.  481  (8  Am.  Dec.  520),  in 
which  Chancellor  Kent  reviews  all  the  English  authorities, 
and  reaches  the  conclusion  that  they  may  always  be  avoided  by 
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existing  creditors,  and  that  a  presumption  of  fraud  arises  in 
favor  of  subsequent  creditors  where  there  were  existing  debts  ^ 
not  inconsiderable,  but  of  sufficient  amount  to  afford  reason- 
able evidence  of  fraudulent  intent.  To  the  same  conclusion  is 
Sexton  v.  Whcatan^  8  Wheat.  289;  and  the  opinions  in  these 
cases  cite  all  of  the  English  authorities  up  to  their  date ;  and 
we  take  this  to  be  the  law  in  North  Carolina,  modified,  how- 
ever, by  the  act  of  1840  so  as  not  to  apply  to  cases  where  the 
donor  retained  property  fully  sufficient  and  available  to  pay 
existing  debts."  Clement  v.  Cozart  et  al.j  112  N.  C.  412  (17 
S.  E.  Rep.  486). 

In  a  recent  case  the  supreme  court  of  Alabama  say : 
^^  When  one  makes  a  conveyance  of  his  property  on  a  consid- 
eration which  is  merely  good,  as  contradistinguished  from  one 
which  is  valuable,  it  is  without  effect,  inoperative  and  voidable 
against  any  debt  the  grantor  may  owe  at  the  time  of  its  exe- 
cution, and  this,  without  reference  to  the  good  intentions  of  the 
parties,  and  the  solvency  or  insolvency  of  the  grantor,  at  the 
time  of  the  execution  of  the  conveyance.  Such  a  conveyance, 
when  not  tainted  with  actual  fraud,  is  void  only  as  to  the 
antecedent  debts;  but,  if  made  with  an  intent  to  hinder,  delay 
and  defraud  creditors,  which  is  actual  fraud,  it  is  void  as  to 
subsequent,  as  well  as  existing  creditors."       Teend  v.   Weeks ^ 

Ala.  (16  So.  Rep.  165).     It  is  not  necessary  for  the 

purpose  of  setting  aside  a  fraudulent  conveyance  to  a  volun* 
teer  who  paid  no  consideration  to  allege  and  prove  notice  to 
the  grantee  of  the  fraudulent  intent  of  the  grantor.  Tork  et 
at.  V.  Rockwood^  182  Ind.  858  (81-  N.  E.  Rep.  1110).  The 
supreme  court  of  Illinois  say :  "  Where  the  consideration  paid 
is  small  in  comparison  with  the  real  value  of  the  property,  and 
where- the  circumstances  of  the  case  are  extremely  unfavorable 
to  the  fairness  of  the  transaction,  though  not  sufficient  to  estab- 
lish absolute  fraud,  the  conveyance  will  be  regarded  as  a  vol- 
untary one  to  the  extent  of  the  difference  between  the  actual 
consideration  and  the  real  value  of  the  property,  and,  to  that 
extent,  will  be  treated  as  fraudulent  and  void  as  to  existing 
creditors."  Snyder  y.  Partridge  et  aL,  138  III.  178  (29  N.  E. 
Rep.  851 ;  82  Am.  St.  Rep.  180).  Citing,  Boyd  v.  Dunlap, 
1  Johns.  58,  Ch.  479 ;  Keeder  v.  Murphy,  48  la.  413 ;  Worth- 
ington  V.  Bullitt^  6  Md.  172 ;  Strong  v.   Lawrence,  58  la.  55 
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(12  N.  W.  Rep.  74) ;  Norton  v.  iVi)r/o«,  SCush.  524;  Church 
V.  Chapin,  85  Vt.  228;  Robinson  v.  Stewart ^  10  N.  Y.  189. 
While  a  voluntary  deed  is  void  as  to  a  subsequent  purchaser 
for  value  without  notice,  it  is  good  against  a  subsequent 
grantee  with  notice.  Keeling  v.  Hoyt^  81  Neb.  458  (48  N.  W. 
Rep.  66).  Citing,  Aiken  v.  Bruen,  21  Ind.  187;  Chaffin  v. 
Kimball,  28  111.  86;  Stevens  v.  Morse,  47  N.  H.  582;  Gregory 
V.  Haworth,  25  Cal.  658 ;  Gardner  v.  Cole,  21  la.  205 ;  Duhme 
V.  7"o«»^,  8  Bush,  848;  ^^fl/v.  Warren,  2  Gray,  447;  Put- 
nam V.  Story,  182  Mass.  205 ;  Black  v.  Thornton,  81  Ga.  641. 

Sec.  350.  Preference  of  creditors.  A  failing  debtor 
may  prefer  one  creditor  to  another  by  giving  the  former  a 
mortgage  or  conveyance  to  secure  or  pay  an  existing  indebted- 
ness, where  it  is  accepted  in  good  faith  by  the  creditor  for  the 
sole  purpose  of  such  security  or  payment.  Schroeder  v.  Bob 
bitt  et  al.,  108  Mo.  289  (18  S.  W.  Rep.  1098);  J.  T.  Robin 
son  Notion  Co.  v.  Foot,         Neb.  (60  N.  W.  Rep.  816) 

Nelson   v.    Kinney,   98  Tenn.    428    (25   S.   W.  Rep.   100) 
Ellis  V.    Herrin,         N.    J.    Eq.  (24   Atl.    Rep.    129) 

Gilkerson-Sloss  Com.  Co.  v.  Carnes,  56  Ark.  414  (19  S.  W 
Rep.  1061).  The  transaction  must  be  fair  and  honorable 
Ziegler  v.  Carter  Bros,  d:  Co.,  94:  Ala.  291  (10  So.  Rep 
260).  The  wife,  or  other  relative  of  the  debtor,  being  a  bona 
fide  creditor,  may  be  preferred.  Riley  v.  Vaughn  et  aL,  116 
Mo.  169  (22  S.  W.  Rep.  707 ;  88  Am.  St.  Rep.  586)  ;  Barr 
V.  Church,  82  Wis.  882  (52  N.  W.  Rep.  591).  A  preference 
of  one  judgment  creditor  to  another  by  a  conveyance  of  land 
of  less  value  than  either  judgment  is  not  fraudulent.  Thomas 
V.  Johnson,        Ind.  (86  N.  E.  Rep.  898).     A  mortgage 

to  secure  a  bona  fide  indebtedness  is  valid,  though  made  with 
an  intent  to  prevent  the  property  being  subjected  to  the  claims 
of  other  creditors.  Hass  v.  Kraus,  86  Tex.  687  (27  S.  W. 
Rep.  256).  National  Bank  v.  First  National  Bank,  100 
Mich.  485  (59  N.  W.  Rep.  281).  In  order  to  render  a  deed 
or  mortgage  preferring  creditors  fraudulent  and  void  the  cred- 
itor must  be  shown  to  have  participated  in  the  fraud.  Zell 
Guano  Co.  v.  Heatherly  et  al,  88  W.  Va.  409  (18  S.  E.  Rep. 
611) ;  Hulings  v.  Hulings  Lumber  Co.,  88  W.  Va.851  (18  S. 
E.  Rep.  620).     Where  the  statute  makes  an  assignment  with 
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fraudulent  preference  of  creditors  void,  it  applies  to  any  con- 
veyance which  has  that  purpose  in  view  no  matter  what  its 
form.  Archer  et  al,  v.  Long,  88  S.  C.  272  (16  S.  E.  Rep. 
998).  Under  Ky.  Gen.  Stat.  1888,  ch.  44,  art.  2,  §  1,  a  mort- 
gage made  in  contemplation  of  insolvency,  with  a  design  to 
prefer  a  creditor,  inures  to  the  benefit  of  all  the  mortgagor's 
creditors,  unless  it  be  given  to  secure  a  debt  created  simulta- 
neously with  the  mortgage.  Darnell  ct  al,  v.  Lewis ^  94  Ky. 
455  (22  S.  W.  Rep.  848).  In  South  Dakota,  under  Com- 
piled Laws,  §  4654,  a  debtor  may  use  any  or  all  of  his  prop- 
erty to  pay  one  or  more  creditors  in  preference  to  others,  but 
he  cannot  do  this  where  he  makes  a  general  assignment 
Sandwich  Afanuf^g  Co.  el  aL  v.  Max  ct  al.^  S.  Dak. 
(58  N.  W.  Rep.  14).  Substantially  the  same  is  held  under 
Mo.  Rev.  Stat.,  1889,  §  424.  Jaffray  v.  Mathews,  120  Mo. 
817  (25  S.  W.  Rep.  187).  Ky.  Rev.  Stat.,  1867,  p.  558,  §  1, 
applied.  Meier  v.  Flinshack  et  aL,  95  Ky.  189  (24  S.  W. 
Rep.  285)  Mass.  Pub.  Stat.,  ch.  157,  §§  96,  98,  applied. 
Chipman  v.  AfcClellan,  159  Mass.  868  (84  N.  E.  Rep.  879). 
R.  I.  Pub.  Stat.,  ch.  287,  §  14,  applied.  Eichcnherg  v.  Marcy, 
R.  I.  (26  Atl.  Rep.  46).     S.  C.  Gen.  Stat.,  §  2014, 

applied — ^assignment  for  the  benefit  of  creditors  making  pref- 
erence, void.  Mclntyrc  et  al.  v.  Legon  et  aL,  88  S.  C.  457 
(17S.  E.  Rep.  258). 

Sec.  360.  Marriage  settlements  and  family  dealings. 
Marriage  is  a  good  consideration  for  a  deed,  and  a  deed  based 
upon  such  consideration  will  not  be  set  aside  as  fraudulent, 
the  grantee  being  innocent  of  any  fraud.  Tolman  v.  Ward, 
86  Me.  808  (29  Atl.  Rep.  1081).  In  Virginia,  prior  to  1887, 
a  deed  from  a  man  to  his  intended  wife,  in  consideration  of 
marriage,  was  good,  as  against  his  creditors,  in  the  absence  of 
a  fraudulent  intent  on  the  part  of  the  grantee.  Moore  v.  But- 
ler, 90  Va.  688  (19  S.  E.  Rep.  850).  A  post-nuptial  settle- 
ment in  favor  of  the  wife,  upon  a  valuable  consideration,  will 
be  upheld  ;  and  the  relinquishment  of  the  wife's  right  of  dower 
is  a  good  consideration  for  such  a  settlement,  as  against  credi- 
tors of  the  husband,  to  the  extent  of  the  value  of  the  dower. 
Ficklin's  Adrn'r  et.  al.  v.  Rixey  ct  aL,  89  Va.  832  (17  S.  E. 
Rep.  825).     As  against  a  voluntary  marriage  settlement  in 
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respect  to  existing  debts  the  law  raises  a  conclusive  presump- 
tion of  fraud.  Manning  v.  Riley ^  N.  J.  Eq.  (27  Atl. 
Rep.  810).  The  true  ground  upon  which  creditors  are 
entitled  to  set  aside  a  settlement  made  by  their  debtor  prior  to 
the  accrual  of  their  debts  is  that  the  debtor  was  permitted  by 
the  beneficiary  to  be  and  remain  in  the  apparent  ownership 
of  the  settled  property,  and  to  obtain  financial  credit  on  the 
strength  of  his  apparent  ownership ;  and  where  a  party,  being 
in  insolvent  circumstances,  conveys  property  to  his  wife  for  a 
consideration  several  times  less  than  its  value,  with  intent  to 
place  it  beyond  the  reach  of  his  creditors,  a  court  of  equity,  in 
a  suit  by  a  judgment  creditor  to  set  aside  such  conveyance, 
will  not  treat  it  as  a  mortgage,  but  will  set  it  aside  absolutely. 
McCanlcss  v.  Smithy  51  N.  J.  Eq.  504  (25  Atl.  Rep.  211). 
Particular  facts  considered  and  a  conveyance  made  pursuant 
to  an  ante-nuptial  contract  held  not  to  be  fraudulent.  North 
Platte M.  (&  E,  Co.  et  al,  v.  Priced  aL,  Wyo.  (88 
Pac.  Rep.  664). 

Sec.  361.    Transactions  between  husband  and  vrife* 

A  conveyance  of  land  by  a  husband  to  his  wife  in  payment  of 
a  debt  created  in  good  faith  will  not  be  set  aside  as  fraudu- 
lent, although  it  may  have  the  eflfect  of  delaying  or  hindering 
his  other  creditors.  Neighbor  v.  Hohlitcel^  84  la.  598  (51 
N.  W.  Rep.  58)  ;  Strauss  v.  Parshall,  91  Mich.  475  (51 
N.  W.  Rep.  1117)  ;  Hicks  v.  McLachlan,  94  Mich.  278  (58 
N.  W.  Rep.  1107) ;  Ball  v.  Phenicie,  94  Mich.  855  (58 
N.   W.   Rep.    1114);    Blair  v.    Matthews,         Ky.  (28 

S.  W.  Rep.  874).     DePrato  v.  Jester  et  ux..         Ark. 
(20  S.  W.  Rep.  807)  ;  Kilgorc  et  aU  v.  Stoner  et  al.,         Ala. 

(12  So.  Rep.  60);  Schloss  v.   McGuire,         Ala. 
(15  So.  Rep.  275)  ;  Murray  v.  Heard,         Ala.  (15  So. 

Rep.  565)  ;  Fulp  v.  Beaver,  186  Ind.  819  (86  N.  E.  Rep. 
250) ;  Dillen  v.  Johnson,  182  Ind.  75  (80  N.  E.  Rep.  786). 
Nor  is  this  rule  changed  by  the  existence  of  a  fraudulent 
intent  on  the  part  of  the  husband  unless  the  wife  has  knowl- 
edge of  and  participates  in  it.  Williams  v.  Harris, 
S.  Dak.  (54  N.  W.  Rep.  926)  ;  Manufacturing  Co.  v. 

Mastin,  75  la.  112  (89  N.  W.  Rep.  219) ;  Riley  v.  Vaughn 
etal.,  116  Mo.  169  (22  S.  W.  Rep.  707;  88  Am.  St.  Rep. 
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586) ;  Mclntyrc  et  al.  v.  Lcgon  et  aL,  88  S.  C.  457  (17  S.  E 
Rep.  253) ;  Davis  v.  Garrison,  85  la.  447  (52  N.  W.  Rep 
359).    Although  the  wife  be  a  bona  fide  creditor  of  her  hus- 
band, a  conveyance  of  property  to  her  the  value  of  which  is. 
largely  in  excess  of  her  claim,  will  be  treated  as  a  fraud  upon 
creditors  as  to  such  excess.     DcPrato  v.  Jester  et  ux,^ 
Ark.  (20  S.  W.  Rep.  807)-     The  product  of  the  wife's 

separate  estate,  although  produced  by  the  labor  of  her  hus- 
band, belongs  to  her,  and  her  acquisition  of  it  in  this  manner 
is  not  a  fraud  upon   his   creditors.      Wheeler   v.  Biggs^ 
Miss.  (16  So.  Rep.  118);  Seay  y.  Hesse  et  al,^        Mo. 

(24  S.  W.  Rep.  1017)  ;  Mayers  v.  Kaiser  et  a/.,  85 
Wis.  882  (55  N.  W.  Rep.  688;  89  Am.  St.  Rep.  849;  21 
L.  R.  A.  628). 

Where  the  contest  is  between  the  husband's  creditors  and 
the  wife,  over  property  which  the  wife  claims,  but  which  there 
are  proper  grounds  for  believing  belongs  to  the  husband,  it  is 
incumbent  upon  the  wife  to  show  by  satisfactory  evidence  that 
she  purchased  and  paid  for  the  property  from  her  own  separ- 
ate estate.  Smith  v.  Tosini,  1  S.  Dak.  632  (48  N.  W.  Rep. 
299);  Grant  v.  Sutton,  90  Va.  771  (19  S.  E.  Rep.  784); 
Brooks  ct  al,  v.  Applegate  et  al,  87  W.  Va.  878  (16  S.  E. 
Rep.  585).  *  To  the  same  effect  are,  Le  Saulmier  v.  Kreuger^ 
85  Wis.  214  (54  N.  W.  Rep.  774)  ;  Miller  v.  Cox,  88  W.  Va. 
747  (18  S.  E.  Rep.  960)  ;  Rozeke  v.  Redzinski  et  al,  87  Wis. 
525  (58  N.  W.  Rep.  262)  ;  St,  Louis,  K.  C.  d  C.  R.  Co,  v. 
Lewright  et  al,  118  Mo.  6p0  (21  S.  W.  Rep.  210).  If  she 
permit  her  husband  to  use  her  property,  investing  him  with 
apparent  title  thereto,  upon  the  strengrth  of  which  he  obtains 
credit,  the  rights  of  such  creditors  are  superior  to  her  equities, 
and  any  conveyance  which  would  have  the  effect  of  relieving 
such  property  from  the  debts  of  such  creditors,  will  be  treated 
as  fraudulent.      Clayetaly,  Trimble  et  al,         Ky.  (16 

S.  W.  Rep.  88)  ;  Porter  v.    Goble  et  al,  la.  (55  N. 

W.  Rep.  580)  ;  Riley  v.  Vaughn  et  al,  116  Mo.  169  (22  N. 
W.  Rep.  707 ;  88  Am.  St.  Rep.  586) ;  Tapp  v.  Todd,         Ky. 

(28  S.  W.  Rep.  147)  ;  Adams  v.  Curtis,  Ind. 

(86  N.  E.  Rep.  1095).  Where  the  wife  intrusted  her  property 
to  her  husband  to  invest  and  manage  in  his  own  name,  he  to 
transfer  it  to  her  when  she  so  desired,  a  conveyance  of  such 
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property  by  him  to  her  while  he  is  solvent  cannot  be  set  aside 
by  his  creditors,  although  his  credit  was  strengthened  by  his 
apparent  ownership  of  such  property,  no  fraudulent  purpose 
J  being  shown,  and  no  representations  that  it  was  his  having 
been  made.  Marsten  et  al.  v.  Dresen  et  ux,^  85  Wis.  580  (55 
N.  W.  Rep.  896).  To  be  valid  against  his  creditors  an  insolv- 
ent husband's  conveyance  of  land  to  his  wife  must  be  based 
upon  a  good  consideration.  Bowman  v.  Ash^  148  111.  649  (S2 
N.  E.  Rep.  486)  ;  Trumbull  y.  Hewitt,  62  Conn.  448  (26  Atl. 
Rep.  850).  Relinquishment  of  dower  is  held  a  sufficient  con- 
sideration. Bancum  v.  Cole,  56  Ark.  259  (19  S.  W.  Rep. 
671). 

Where  land  is  conveyed  to  a  married  woman  and  a  cash 
payment  therefor  made  out  of  her  separate  estate  and  her 
husband  joins  with  her  in  the  execution  of  a  note  and  mort- 
gage for  the  deferred  payments,  and  these  deferred  payments 
are  subsequently  paid  with  community  funds,  the  subsequent 
creditors  of  the  husband  cannot  subject  any  portion  of  the 
land  for  their  claims.  Cavil  v.  Walker,  Tex.  Civ.  App. 
(26  S.  W.  Rep.  854).  Where  a  wife  gives  her  husband 
money  that  she  has  saved  out  of  allowances  for  household  ex- 
penses, and  he  uses  it  to  purchase  land,  and  afterwards,  feel- 
ing that  his  life  was  uncertain,  conveyed  the  property  to  her, 
he  having  at  the  time  insufficient  other  property  to  pay  his 
debts,  the  transaction  is  not  a  bargain  and  sale  but  a  mere 
gift,  and  the  conveyance  to  the  wife  is  fraudulent  as  to  cred- 
itors. Wisconsin  Granite  Co.  v.  J^ay  et  aL,  144  111.  77  (38 
N.  E.  Rep.  81).  This  is  supported  by.  Gable  v.  Columbus 
Cigar  Co.,         Ind.  (88  N.   E.  Rep.  474).     Lands  pur- 

chased by  a  husband  with  money  of  his  wife  intrusted  to  him 
for  safe  keeping,  and  conveyed  to  her,  are  not  subject  to  the 
husband's  debts,  though  a  part  of  the  money  of  the  wife  con- 
sisted of  an  inheritance,  and  money  earned  by  her  after  the 
passage  in  Illinois  of  the  married  woman's  act  of  1869,  giving 
married  women  the  right  to  possess  their  own  earnings  ;  and 
the  balance  of  said  purchase  money  was  earned  by  the  wife 
before  the  passage  of  said  act,  and  which  money  her  husband, 
while  solvent,  allowed  her  to  keep.  And  in  a  suit  by  cred- 
itors to  set  aside  as  fraudulent  such  a  conveyance,  the  uncon- 
tradicted evidence  of  the  debtor  and  his  wife  as  to  the  trans- 
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action  when  called  as  witnesses,  even  though  improbable, 
must  be  taken  as  true.  Bowman  v.  Ash  et  aL^  148111.  649  (82 
N.  E.  Rep.  486) •  Where  a  judgment  is  upon  a  claim  which 
accrued  prior  to  a  conveyance  to  his  wife,  of  property  belong- 
ing to  the  debtor  husband,  which  property  the  creditors  are 
trying  to  reach,  the  burden  of  proof  is  upon  the  wife  to  show 
the  purchase  by  clear  and  satisfactory  evidence,  and  that  it 
was  for  a  valuable  consideration  paid  by  her,  or  by  some  one 
in  her  behalf  She  cannot  rest  the  case  solely  upon  production 
of  a  deed  in  which  there  is  an  expressed  consideration.  Min- 
neapolis Stock-Tards  ii  P.  Co,  v.  Halonen  et  a/.,  56  Minn. 
469     (57  N.  W.  Rep.  1185). 

In  Tennessee  it  is  held  that  the  burden  of  proving  the 
fraud  or  want  of  consideration,  as  against  the  wife,  rests 
upon  the  party  attacking  the  deed.  Rhodes  v.  Wood,  98  Tenn. 
702  (28  S.  W.  Rep.  294).  Where  a  married  woman,  having 
knowledge  of  the  fact  that  a  judgment  is  about  to  be  obtained 
against  her  husband,  and  of  the  intention  of  her  husband  to 
hinder,  delay,  and  defraud  his  creditors,  accepts  of  a  deed  of 
conveyance  for  all  his  real  estate,  and  of  a  mortgage  of  a  large 
portion  of  machinery,  tools,  and  stock  in  trade,  knowing  at 
the  same  time  he  has  assigned,  by  way  of  mortgage,  all  the 
balance  of  ^  his  personal  property,  which  mortgages  are  pay- 
able on  demand,  it  being  understood  between  the  parties  that 
the  property  shall  speedily  be  sold  by  virtue  of  said  mortgages, 
her  deed  of  conveyance  and  mortgage  will  be  decreed  to  be 
subject  to  the  claims  of  judgment  creditors,  even  though  the 
consideration  for  such  conveyance  and  mortgage  was  money 
which  had  actually  been  loaned  to  the  husband  by  the  wife. 
Folk  V.  Fonda,         N.  J.  (29  Atl.  Rep.  676).     Particular 

conveyances  between  husband  and  wife  held  fraudulent,  ^ons 
V.  Campbell,  84  la.  557  (51  N.  W.  Rep.  87)  ;  Baker  v.  Hollis, 
84  la.  682  (51  N.  W.  Rep.  78)  ;  Sha-w  v.  Manchester,  84  la. 
246  (50  N.  W.  Rep.  985) ;  Smith  v.  Utesch,  85  la.  881  (52  N. 
W.  Rep.  848)  ;  Felkery.  Chubb,  90  Mich.  24  (51  N.  W.  Rep. 
110)  ;  Frank  v.  Renter,  116  Mo.  517  (22  S.  W.  Rep.  812)  ; 
GarveyetaL   v,  Moore,         Ky.  (15  S.   W.   Rep.  186)  ; 

Jackson  V.  Plyler  et  al.,  88  S.  C.  496  (17  S.  E.  Rep.  255)  ; 
Mitchell  V.  Mitchell,        S.   C.  (20   S.  E.    Rep.  405)  ; 

Bunch  V.  Hart^  Ind.  (87  N.  E.  Rep.  587)  ;  Lach- 
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man  et  aL  v.  Martin  et  a/.,  189  111.  450  (28  N.  E.  Rep.  795) ; 
Berry  v.  Berry  et  aL,  84  Me.  541  (24  Atl.  Rep.  957). 

Sec.  362.  Effect  on  parties  to  deed — ^As .  to  when 
bound  by.  As  between  the  parties  to  a  conveyance  made  to 
defraud  creditors,  the  law  will  leave  the  title  to  the  property 
where  it  finds  it.     Briggs  v.    Coffin,         la.  (59  N.  W. 

Rep.  ^hV)  \  Miller  et  aL  v.  Hayden  et  aL,  Ky.  .  (15 
S.  W.  Rep.  667)  ;  McDonald  v.  O'Neill,  161  Pa.  St.  245  (28 
Atl.  Rep.  1081)  ;  Francis  v.  Wilkinson,  147  111.  870  (85  N. 
E.  Rep.  150) ;  Burkes  v.  Burkes,        Ky.  ( 14  S.  W.  Rep. 

686).  But  this  rule  has  its  exceptions ;  and  it  is  held  that  one 
who  has  executed  an  absolute  deed  may  maintain  an  action  to 
declare  it  a  mortgage,  although  it  was  given  to  defraud  cred- 
itors. Halloran  v.  Halloran,  187  111.  100  (27  N.  E.  Rep.  82). 
It  is  held  that  where  a  client  conveys  land  to  his  attorney  by 
deed  absolute  on  its  face  to  secure  advances  amounting  to 
much  less  than  the  value  of  the  land,  the  fact  that  the  con- 
veyance was  made  at  the  attorney's  suggestion  for  the  purj>ose 
of  defrauding  the  client's  creditors  will  not  prevent  the  client 
from  invoking  the  aid  of  equity  to  establish  his  equity  of 
redemption,  since  the  parties  are  not  equally  guilty.  Hcrrick 
V.  Lynch  et  aL,  150  111,  288  (87  N.  E.  Rep.  221)  ;  Pride  v. 
Andrew,         O.  St.  (88  N.  E.  Rep.  84).     Where  a  con- 

tract in  fraud  of  creditors  remains  executory,  the  party  thereto 
may  plead  the  fraud  as  a  defense.  Mitchell  v.  Henley,  110 
Mo.  598  (19  S.  W.  Rep.  998).  Where  the  owner  of  prop- 
erty  causes  it  to  be  conveyed  for  the  purpose  of  defrauding 
creditors,  he  no  longer  has  any  legal  estate  therein  which  can 
either  be  seized  on  execution  or  descend  to  his  heirs.  Robert- 
son et  aL  V.  Sayre,  134  N.  Y.  97  (81  N.  E.  Rep.  250 ;  80  Am. 
St.  Rep.  627) ;  and  if  such  conveyance  be  set  aside  by  cred- 
itors, no  part  of  the  property,  or  its  proceeds  may  return  to 
the  grantor.  Phenix  Ins.  Co.  v.  Fielder  et  aL,  188  Ind.  557 
(88  N.  E.  Rep.  270).  While  a  fraudulent  grantee  is  under 
no  legal  obligation  to  reconvey,  yet  if  he  do  so,  such  recon- 
veyance vests  title  in  the  original  grantor,  which  the  courts 
will  recognize  and  protect  precisely  as  they  would  the  title 
derived  from  any  other  source.     Springfield  Homestead  Ass^n. 
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y.Roll,  187  lU.   205  (27  N.  E.  Rep.  184;  81  Am.  St.  Rep. 
858). 

Sec.  363.  Exempted  property.  There  can  be  no 
fraudulent  conveyance  of  property  which  is  exempt  from  exe- 
cution. Rozek  V.  Redzinski  et  aL,  87  Wis.  525  (58  N.  W. 
Rep.  262)  ;  Munson  v.  Carter  et  ux.,  40  Neb.  417  (58  N.  W. 
Rep.  981)  ;  IVi/son  et  at.  v.  Taylor,  49  Kan.  774  (81  Pac.  Rep. 
697) ;  Bloedorn  v.  Jewell,  84  Neb.  649  (52  N.  W.  Rep.  867)  ; 
Skubert  v.  Winston,        Ala.  (11  So.  Rep.  200)  ;  Fuller 

V.  Whitlock,  09  Ala.  411  (18  So.  Rep.  80).  This  rule  was 
held  not  to  apply  to  a  particular  conveyance  in  the  nature  of  a 
mortgage  or  lease  which  was  made  for  the  purpose  of  giving 
the  grantee  apparent  right  only,  for  the  purpose  of  protecting 
the  homestead  against  the  claims  of  the  grantor's  creditors  after 
he  should  cease  to  use  it  for  the  purpose  that  gave  the  exemp- 
tion. Taylor  et  aL  v.  Ferguson,  Tex.  (26  S.  W. 
Rep.  46).  Where  the  value  of  exempt  property  fraudulently 
conveyed  exceeds  the  amount  allowed  as  an  exemption,  such 
excess  may  be  subjected  to  the  claims  of  creditors.  Wilson  v. 
Calvert,  Ky.  (24  S.  W.  Rep.  8).  As  Mo.  Rev.  Stat. 
1889,  §  5489,  only  secures,  at  a  housekeeper's  death,  an  estate 
in  the  homestead  limited  to  the  life  of  the  widow  and  the  at- 
tainment of  majority  by  the  youngest  child,  there  may  be  a 
fraudulent  conveyance  of  it  by  the  party  entitled  to  the  fee 
after  the  expiration  of  the  limited  estate.  Miller  v.  Lccper, 
120  Mo.  466  (25  S.  W.  Rep.  878).  In  Michigan  it  is  held  that 
where  a  man  conveys  all  His  property  to  his  wife  and  son  to 
defraud  his  creditors,  the  family  may  hold  a  homestead  out  of 
the  land  thus  conveyed.  Walker  et  al,  v.  Sauer  et  aL,  97 
Mich.  464  (56  N.  W.  Rep.  855).  It  is  held  that  in  an  action 
to  set  aside  a  fraudulent  conveyance  to  a  preferred  creditor, 
it  is  no  defense  for  the  debtor  to  show  that  the  real  estate 
might  have  been  set  aside  to  him  as  a  homestead,  La  Point  v. 
Blanchard,  101  Cal.  549  (86  Pac.  Rep.  98)  ;  and  that  a  debtor 
who  has  fraudulently  conveyed  realty  which  he  has  purchased, 
to  a  third  person,  cannot,  as  against  his  creditors,  assert  a 
claim  of  homestead  therein.  Kennedy  v.  First  Nat.  Bank  of 
Tuscaloosa,  Ala.  (12  So.  Rep.  617).  A  conveyance 
which  is   fraudulent,   as   to  creditors,   cannot  afterwards  be 
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validated,  as  to  them,  by  an.  after-acquired  right  of  exemp- 
tion.    PAenix  las.  Co.  v.  Welder  et  ai.,  188  Ind.  557  (88  N. 

E.  Rep.  270). 

Sec.  364.  As  to  who  are  creditors.  No  one  but  a 
creditor  can  avoid  a  conveyance  on  account  of  its  being  made 
to  defraud  creditors.  Hudson  v.  White,  17  R.  I.  519  (28  Atl. 
Rep.  67)-  A  contingent  liability  of  a  surety  is  sufficient  to 
create  the  relation  of  creditor  and  debtor,  within  the  meaning 
of  the  statute  of  frauds  against  the  fraudulent  alienation  of 
property.  A  liberal  construction  is  given  by  the  courts  to  the 
term  "creditor"  in  the  statute  against  the  fraudulent  aliena' 
lion  of  property.  Reel  v.  Livingston,  84  Fla.  878  (16  So. 
Rep,  284).  A  statute  making  void  any  conveyance  made  with 
intent  to  hinder,  delay  or  defraud  "  creditors,  or  other  persons, 
of  th<;ir  lawful  suits,  damages,  forfeitures,  debts,  or  demands," 
protects  one  having  a  legal  right  to  damages  against  the 
grantor  which  may  be  judicially  enforced.  (How.  Mich.  Ann- 
Stat,.  §  6208,  construed).  SchaibU  v.  Ardner,  98  Mich.  70 
(58  N.  W.  Rep.  1105).  The  right  of  ajudgmentcreditorwho 
has  obtained  a  lien  upon  his  debtor's  property  by  the  levy  of 
an  execution  thereon  to  maintain  an  equitable  action  to  set 
aside  fraudulent  claims  of  third  persons  upon  such  property 
exist;^  independently  of  the  statute.  Rozekv.  Redzinshi et  al., 
87  Wis.  625.  (58  N.W.  Rep.  262).  In  Wisconsin  it  is  held 
that  until  judgment  is  recovered  a  creditor  cannot  maintain  an 
acti(Mi  to  set  aside  a  fraudulent  conveyance,  nor  is  he  entitled 
to  an  injunction  to  restrain  a  fraudulent  conveyance  of  the 
debtor's  property  as  provided  in  section  2774,  Rev.  Stats.  1878. 
Norlh  Hudson  Mul.  Bldg  £  Loan  Ass'n  v.  CAUds  el  al.,  86 
Wis.  21)2  {56  N.  W.  Rep.  870). 

Sec.  366,  Subsequent  creditors.  In  Arkansas  the 
statute,  Mansf.  Dig.,  §  8774,  is  as  follows  :  "  Every  convey- 
ance or  assignment  in  writing  or  otherwise  of  any  estate  or 
interest  in  lands,  or  in  goods  and  chattels,  or  things  in  action, 
*  •  *  made  or  contrived  with  the  intent  to  hinder,  delay 
or  defraud  creditors  or  other  persons  of  their  lawful  actions, 
dumages,  forfeitures,  debts  or  demands,  as  against  creditors 
and  |iurchasers  prior  and  subsequent  shall  be  void."  Under 
this  statute  it  is  held,  that  a  voluntary  conveyance  made  with 
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intent  to  cheat,  hinder  or  defraud  either  existing  or  subsequent 
creditors  is  void  as  to  creditors  both  prior  and  subsequent. 
May  V.  State  Nat.  Bank,  59  Ark.  614  (28  S.  W.  Rep.  481). 
The  court  say :  "A  conclusion  quite  as  favorable  to  subse- 
quent creditors,  if  not  more  so  than  this,  has  been  reached  by- 
many  of  the  courts  even  when  the  statute  does  not  expressly 
include  the  subsequent  creditor  within  its  terms.  In  Day  v. 
Caoley,  118  Mass.  527,  Morton,  J.,  delivering  the  opinion  of 
the  court,  said  :  '  It  is  well  settled  that  if  a  debtor  makes  a 
conveyance  with  the  purpose  of  defrauding  either  existing  or 
future  creditors  it  may  be  impeached  by  either  class  of  cred- 
itors;' citing-,  Parkman  v.  Welch,  19  Pick.  281;  TTiacherv. 
Phinney,  7  Allen  146;  Winchester  v.  Charter,  12  Allen  606; 
Wadsworth  v.  Williams,  100  Mass.  126.  In  the  old  case  of 
Reade  v.  Livingston,  8  Johns.  Ch.  481  (8  Am.  Dec.  520), 
Chancellor  Kent,  following  the  rule  as  laid  down  by  the  En- 
glish courts,  came  to  a  conclusion  on  this  question  very  similar 
to  that  now  followed  by  the  courts  of  Massachusetts ;  and  Mr. 
Bigelow,  in  his  work  on  Fraud,  after  making  an  historical 
examination  of  the  cases  upon  this  question,  concludes  that 
the  weight  of  authority  in  this  country  is  on  the  side  of  the 
English  rule  substantially  as  expressed  by  Chancellor  Kent. 
2  Bigelow,  Fraud,  105;  Belford  v.  Crane,  16  N.  J.  Eq.  265 
(84  Am.  Dec.  156,  and  note)  ;  Dassett  v.  McKenna,  52  Conn. 
487;  Wyman  v.  Brown,  50  Me.  189;  Lowry  v.  Fisher,  2 
Bush.  70  (92  Am.  Dec.  475)  ;  King  v.  Wilcox,  11  Paige  589; 
Dewey  v.  Moyer,  72  N.  Y.  70;  Ale  Lane  v.  yohnson,  48  Vt. 
48;  Clajlin  v.  Mess,  80  N.  J.  Eq.  211 ;  Kirksey  v.  Snedecor^ 
QOAla.  198;  Lawson  v.  Warehouse  Co,,  78  Ala.  298;  Will- 
iams V.  Avery,  88  Ala.  118  \  Hutchinson  v.  Kelly,  1  Rob.  (Va.) 
150  (89  Am,  Dec.  250)  ;  Sexton  v.  Wheaton,  1  Am.  Lead. 
Cas.  44;  Hagerman  v.  Buchanan,  45  N.  J.  Eq.  292  (17  Atl. 
Rep.  946 ;  14  Am.  St.  Rep.  782).  The  cases  on  this  question, 
which  are  numerous  and  conflicting,  are  collated  in  a  note  to 
the  above  case  of  Hagerman  v.  Buchanan  in  14  Am.  St.  Rep. 
782.  We  do  not  undertake  to  decide  what  rule  the  weight  of 
anthority  on  this  question  supports,  for  the  peculiar  language 
of  our  own  statute  controls  us." 

A  voluntary  conveyance  in  fraud  of  creditors  may  be  set 
aside  at  the  suit  of  subsequent  creditors,  when  it  has  been 
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executed  to  defraud  subsequent,  as  well  as  existing  creditors. 
Pelree  et  al.  v.  Brotherton,  133  Ind.  692  (82  N.  E.  Rep.  800). 
A  subsequent  creditor  cannot  set  aside  a  conveyance  as  fraud- 
ulent without  showing  it  was  made  with  an  intent  to  defraud 
such  creditors.  Arnett  et  al.  v.  Coffee,  1  Colo.  App.  84  (27 
Pac.  Rep.  614)  ;  Fullington  v.  Norihvsestern  Breeders'  Asso- 
ciation, 48  Minn.  490  (51  N.  W.  Rep.  475;  81  Am.  St.  Rep. 
668)  ;  Nelson,  v.  Kinney,  98  Tenn.  428  (25  S.  W.  Rep.  100)  ; 
Boquet  V.  Heyman,  60  N.  J.  Eq.  114  (24  Atl.  Rep.  266). 
Under  Mo.  Rev.  Stat.  1889,  §5170,  a  subsequent  creditor  may 
avoid,  for  fraud,  a  voluntary  conveyance  by  one  of  all  his 
property,  with  an  intent  to  incur  debt,  which  he  subsequently 
does  iiicur,  though  at  the  time  of  the  conveyance  the  grantor 
may  have  owed  no  debts.  Snyder  v.  Bree  et  al.,  114  Mo.  860 
(21  S.  W.  Rep.  847).  It  is  not  necessary  to  show  actual 
intent  to  defraud,  but  it  is  sufficient  if  facts  appear  from 
which  fraud  may  be  presumed.  Snyder  v.  Bree  et  al.,  114 
Mo.  800  (21  S.  W.  Rep.  847).  In  Colorado  it  is  held  that  a 
subsequent  creditor  cannot  maintain  an  action  to  set  aside  a 
conveyance  as  fraudulent  except  his  judgment  be  so  recorded 
as  to  be  made  a  lien  upon  the  property.  Arnett  el  al.  v.  Cof- 
fee, 1  Colo.  App.  84  (27  Pac.  Rep.  614).  A  vendee  may 
indirectly  convey  land  to  his  'wife  for  use  as  a  homestead  with 
a  view  of  exemption  from  his  debts  without  rendering  the 
conveyance  fraudulent  as  to  subsequent  creditors.  Cramfton 
V.  Schaap,  56  Ark.  258  (19  S.  W.  R.  669). 

Sec.  366.  Setting  aside— Parties.  It  is  held  that  the 
right  of  a  creditor  of  a  deceased  debtor  to  maintain  an  action 
to  subject  property  fraudulently  conveyed,  does  not  depend 
upon  the  statute.  Such  a  creditor  may  maintain  his  bill 
against  a  fraudulent  vendee  without  a  judgment  against  the 
debtor  or  his  representative  and  without  joining  the  adminis- 
trator, /"///v. /'oo/e,  91  Tenn.  70(17  S.  W.  Rep.  802).  In 
Rhode  Island  an  administrator  cannot  bring  the  action.  Gard- 
ner V.  Gardner,  17  R.  I-  751  (24  Atl.  Rep.  785).  Under  Mo. 
Rev.  Stat.,  1889,  §  571,  any  attaching  creditor  may  maintain  an 
action  to  set  aside  a  fraudulent  conveyance,  Boland  v.  Boss, 
120  Mo.  208  (25  S.  W.  Rep.  524).  Only  those  persons  whose 
rights  are  interfered  with,  who  are  injured  by  the  conveyance 
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alleged  to  be  fraudulent,  have  the  right  to  interfere  to  set  it 
aside ;  strangers  without  interest  cannot  do  it.  Teend  v. 
Wceks^  Ala.  (16  So.  Rep.  165).  In  an  action  brought 
by  an  assignee  or  receiver  of  an  insolvent  under  the  provision 
of  Minn.  Gen.  Laws  1881,  ch.  148,  §  4,  to  annul  and  avoid  a 
conveyance  of  realty  by  his  insolvent  as  fraudulent,  such 
insolvent  is  not  a  necessary  party  defendant.  Williamson  v. 
Sdden,  58  Minn.  78  (54  N.  W.  Rep.  1055).  In  a  suit  to  set 
aside  as  fraudulent,  a  deed  executed  by  one  of  two  joint  judg- 
ment debtors,  the  other  judgment  debtor  is  not  a  necessary 
party,  ^ui^nn  et  aL  v.  People,  146  111.  275  (84  N.  E.  Rep. 
148).  A  person  to  whom  land  is  conveyed,  in  an  action  for  a 
rescission  for  fraud,  is  a  proper  party  defendant,  though  he 
had  no  knowledge  of  the  fraud.  Ross  Admr,  et  aL  v.  Hohson 
tt  aL,  181  Ind.  166  (26  N.  E.  Rep.  775).  If  a  defendant,  who 
is  a  party  to  a  fraudulent  transaction,  die  pending  suit  for  a 
rescission,  his  administrator  may  be  substituted.  Ross  Adtnr^ 
et  aL  V.  Hobson  et  aL,  181  Ind.  166  (26  N.  E.  Rep.  775). 
Where,  pending  the  action,  the  plaintifiTs  debt  is  paid  by  the 
endorser  of  the  notes  representing  it,  and  the  notes  delivered 
to  him,  the  plaintiff  parts  with  all  his  interest  in  the  subject 
matter  of  the  action,  and  such  endorser  cannot  continue  the 
prosecution  of  the  suit  in  the  name  of  the  original  plaintiff. 
Campbell  Y.  Shipman,  87  Va.  655  (18  S.  E.  Rep.  114).  The 
fraudulent  grantor,  as  well  as  grantee ,  should  be  made  a  party. 
Huncke  v.    Bold,        N.    M.  (82   Pac.   Rep.  45).     The 

wife  of  a  fraudulent  grantor  is  not  a  proper  party  defendant 
where  the  property  belonged  to  him,  but  the  wife  of  the  fraud- 
ulent grantee  is.  Tatum  v.  Roberts,  Minn.  (60  N. 
W.  Rep.  848).  A  person  acting  as  a  mere  conduit  through 
whom  a  fraudulent  conveyance  passes,  is  not  a  necessa^ 
party.  Bomar  et  aL  v.  Means  et  aL,  87  S.  C.  520  (16  S.  E. 
Rep.  587).  In  an  action  brought  to  set  aside  a  trust  deed  as 
fraudulent  on  account  of  its  being  made  to  prefer  creditors  the 
beneficiaries  must  be  made  parties.  Simon  \.  Ellison  et  aL, 
«0    Va.  157   (17  S.  E.  Rep.  886). 

Sec.  367.  Action  by  the  state — Return  of  execu- 
tion— Priorities.  In  West  Virginia  it  is  held  that  where  a 
bill  is  filed  by  the  state  to  set  aside  a  fraudulent  conveyance 
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made  by  its  judgment  debtor,  and  to  Eubject  land  in  the  hand& 
of  the  fraudulent  grantee  to  the  payment  of  its  judgment,  it 
is  not  necessary  that  an  execution  should  have  issued  on  said 
judgment,  and  that  a  return  ot  nulla  ^na  should  be  had,  before 
such  bill  can  be  sustained.  Neither  is  it  necessary  to  convene 
the  creditors  of  such  judgment  debtor,  or  to  allege  and  show 
that  the  rents,  issues,  and  profits  of  the  land  sought  to  be  sub- 
je:cted  wilt  not  pay  the  debt  in  five  years.  In  such  a  suit  it  is 
unnecessary  to  ascertain  the  liens  existing  upon  the  land  before 
making  the  distribution  of  the  proceeds  of  a  sale  of  land  made 
therein,  and  the  party  filing  the  bill  and  setting  aside  the  con- 
veyance is  entitled  to  the  first  satisfaction  out  of  such  pro- 
ceeds, unless  there  are  prior  liens.  In  such  a  suit  the  state 
»t:tnds  upon  the  same  footing  'with  any  other  creditor,  as  to 
enforcing  its  lien  in  equity  against  the  land  of  a  fraudulent 
grantee.     State  v.  Bowen  ct  al.,  88  W.  Va.  91  (18  S.  E.  Rep, 


Sec.  368.  Fraudulent  character  of  a  conveyance 
may  be  shown  in  an  action  of  ejectment.  A  deed  made 
to  hinder,  delay  or  defraud  creditors  is  void  at  law  as  well  as 
ill  equity ;  and  where  a  debtor  holding  the  legal  title  to  land 
makes  a  conveyance  thereof  in  fraud  of  his  creditors,  the  pur- 
chaser at  a  sherifTssale,  made  by  virtue  of  a  creditor's  judgment, 
m:iy  sue  in  ejectment ;  and  in  such  a  suit  he  may  defeat  the 
fraudulent  conveyance  by  proof  of  its  fraudulent  character. 
Tlie  fraudulent  deed  being  thus  declared  void  from  the  begin- 
ning, the   sheriff's  deed  carries  the  title.     Potter  v.  Adams, 

Mo.  {28S.W.  Rep.  490). 

Sec.  369.  Sufficiency  of  complaint.  Where  the 
complaint  avers  the  insolvency  of  the  grantor,  that  the  con- 
veyance was  made  without  consideration  and  with  intent  to 
defraud,  to  hinder  and  delay  creditors,  it  is  sufficient.  Where, 
in  the  complaint,  there  is  an  omission  of  allegations  not  jur- 
i.iiilictional  and  it  is  not  objected  to  in  the  court  below,  and 
evidence  of  the  omitted  facts  is  introduced  without  objection, 
and  the  court  in  its  finding  finds  such  facts  to  be  true,  the 
defect  in  the  complaint  cannot  be  urged  for  the  first  time  m 
the  appellate  court.  Paulson  ct  al.  v.  Ward  et  al.,  N. 
Dak.  (58  N.  W.  Rep.  792)  ;    Thrclkel  v.    Scott,         Cal. 
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(84  Pac.  Rep.  851).  In  a  recent  case  the  supreme  court 
of  Alabama  say  :  '^  As  to  averments  charging  fraud,  it  is  well 
settled,  that  complainant  is  not  bound  to  aver  all  his  matters 
of  evidence  tending  to  establish  fraud,  but  he  must  show  with 
accuracy  and  clearness  matters  essential  to  his  right  of  recov- 
ery, and  these  must  not  be  left  to  depend  on  inference  or  on 
general  or  ambiguous  averments."  Williams  v.  SpraginSy 
Ala.  (16  So.   Rep.   247).      Under  S.  Dak.  Comp. 

Laws,  §  4659,  which  provides  that  in  cases  of  fraudulent  con- 
veyance, *'  the  question  of  fraudulent  intent  is  one  of  fact,  and 
not  of  law,"  it  is  held  that  it  is  sufficient  to  allege  that  the 
conveyance  was  made  with  intent  to  delay  and  defraud  the 
grantor's  creditors.  Probcrt  v.  McDonald^  2  S.  Dak.  495  (51 
N.  W.  Rep.  212;  89  Am.  St.  Rep.  796).  The  complaint 
must  correctly  describe  the  land,  and  'a  mistake  in  the  com- 
plaint which  is  carried  forward  into  the  decree  will  not  be 
reformed  as  against  one  who  has  innocently  acquired  rights  to 
the  property.     Boggs  v.  Douglass  et  a/.,         la.  (56  N. 

W.  Rep.  412).  It  is  not  necessary  to  state  the  value  of  the 
land,  though  such  statement  is  proper.  Ross^  Admr.  et  aL  v» 
Hobson  ct  a/.,  181  Ind.  166  (26  N.  E.  Rep.  775).  . 

Sec.  370.  Proof  in  actions  to  set  aside.  Fraud  will 
not  be  presumed,  Ball  v.  Phenicie^  94  Mich,  855  (58  N.  W. 
Rep.  1114)  ;  but  it  may  be  inferred  from  facts  and  circum- 
stances which  are  of  such  a  character  as  to  lead  a  reasonable 
man  to  the  conclusion  that  the  conveyance  was  made  with  an 
intent  to  defraud.  Sturm  v.  Chalfant  et  al.,  88  W.  Va.  248 
(18  S.  E.  Rep.  451)  ;  Eichenberg  v.  Marcy,  R.  I. 
(26  Atl.  Rep.  46)  ;  Reynolds*  Adm'rs  v.  Gawthrop's  Heirs, 
87  W.  Va.  8  (16  S.  E.  Rep.  864)  ;  Knapp  et  al.  v.  Day,  4 
Colo.  App.  21  (84  Pac.  Rep.  1008).  ■  The  burden  of  proof  is. 
upon  the  person  attacking  the  deed.  Reynolds''  Adm'^rs  v. 
Gawthrofs  Heirs,  87  W.  Va.  8  (16  S.  E.  Rep.  3G4)  ;  New- 
man V.  Mahoncy  et  al.,  44  La.  An.  423  (10  So.  Rep.  766)  ; 
Lauer  v.  Kuder,         111.  (84  N.  E.  Rep.  484).     Fraud 

need  only  be  established  by  a  preponderance  of  the  evidence. 
Reynolds  v.  Weinman,  Tex.  '  (25  S.  W.  Rep.  83)  ; 
and  it  is  error  for  the  court  to  instruct  that  the  burden  is  upon 
the  party  attacking  a  fraudulent  conveyance  to  show  its  fraud- 


5  870 


FRAUDULENT    CONVEYANCES. 


428 


ulent  character  "  by  clear  and  satisfactory  evidence."  J?idcrv. 
Hunt,        Tex.  (25  S.  W.  Rep.  814).     Where  the  action 

is  by  one  creditor  of  an  insolvent  debtor  to  set  aside  a  convey- 
ance by  him  to  another  creditor  the  burden  is  upon  the  latter 
to  establish  tbe  justness  and  amount  of  his  indebtedness  and 
the  adequacy  of  the  consideration.  Page  et  al.  v.  Francis, 
97  Ala.  879  (11  So.  Rep.  786).  In  order  to  set  aside  a  con- 
veyance made  to  secure  an  honest  indebtedness  it  must  be 
shown  that  the  grantee  actually  participated  in  the  fraud. 
Paulson  el  al.  v.    H^ard  et  al.,         N.  Dak.  (58  N.  W. 

Rep.  792)  ;  Nadal  ct  al.  v.  Brithn,  112  N.  C.  180  (16  S.  E. 
Rep.  914)  ;  Haynes  v.  Rogers,  111  N.  C.  228  (16  S.  E.  Rep. 
416);  Zick  v.  Guebert,  142  111.  154  (81  N.  E.  Rep.  601). 
Contra,  Knapp  et  al.  v.  Day,  4  Colo.  App.  21  (84  Pac.  Rep. 
1008).  Acts  and  declarations  of  the  debtor,  tending  to  prove 
fraudulent  intent  are  admissible,  ClaJItn  et  al.  v.  Sallance 
et  aL,  91  Ga.  411  (18  S.  E.  Rep.  809) ;  Ross,  Adm'r  el  al.  v. 
Nobsoa  el  al.,  181  Ind.  166  (26  N.  E.  Rep.  775).  All  of  tbe 
circumstances  affecting  the  trassaction  are  admissible,  and  the 
grantee  of  an  insolvent  debtor  is  bound  to  take  cognizance  of 
the  effect  which  the  transfer  will  have  upon  the  debtor's 
ability  to  pay  his  debts.  Karl  v.  Kuhn,  88  Neb.  589  (57  N. 
W.  Rep.  379). 

Under  the  Kansas  statute  an  assignee  for  creditors  may 
maintain  a  suit  to  set  aside  fraudulent  conveyances  made  by 
the  assignor.  Walton  v.  Eby  et  al.,  53  Kan.  257  (86  Pac.  Rep. 
832).  In  Indiana  the  rule  is  the  same.  Hutchinson  v.  First 
National  Bank  of  Michigan  CiV)-,  188  Ind.  271  (SON.  E.  Rep. 
962;  36  Am.  St.  Rep.  587).  Citing,  Barker  \.  Barker's 
Assignee,  2  Woods  C.  C.  87 ;  In  re  Leland,  10  Blatchf.  608 ; 
Hildcburn  V.  Brown,  17  B.  Mon.  (Ky.)  779.  The  evidence 
must  show  that  the  conveyance  was  made  with  an  intention 
to  defraud  creditors.      Clark  v.  Olsen  ctux.,         Cal  (88 

Pac.  Rep.  274)  ;  and  fraud  is  a  question  of  fact  and  not  of 
law.  Daugherly  v.  Dangherty ,V:AQ.^\.  221  (87  Pac.  Rep. 
889);  Knox  v.  J/i»j«,104  Cal.  602  (38  Pac.  Rep.  818); 
Hutchinson  v.  First  National  Bank  of  Michigan  City,  183 
In<l.  271  (80  N.  E.  Rep.  952;  86  Am.  St.  Rep.  587).  The 
omission  to  record  the  deed  is  a  circumstance  which  may  be 
considered.      Reynolds'  Adm'rs  v.  Ga-wtkrop's  Heirs,  87  W. 
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Va.  8  (16  S.  E.  Rep.  864)  ;  Day  d  Bailey  v.  Goodhar  et  al.^ 
69  Miss.  687  (12  So.  Rep.  80) ;  Adams  v.  Curtis,  Ind. 
(86  N.  E.  Rep.  1095).  But  the  mere  withholding  from 
the  record  of  a  mortgage  given  for  full  consideration,  lest  it 
might  injure  the  credit  of  the  mortgagor,  is  not  of  itself  suffi- 
cient evidence  of  an  intent  on  the  part  of  the  mortgagee  to 
hinder,  delay,  or  defraud  creditors  of  the  mortgagor.  Flem- 
ingion  National  Bank  v.  yones  e/  (z/.,  50  N.  J.  Eq.  244  (24 
Atl.  Rep.  928).  See  opinion  for  collation  and  citation  of 
authorities.  This  case  is  supported  by  Hutchinson  v.  First 
NaflBk.,  188  Ind.  271  (80  N.  E.  Rep.  952;  86  Am.  St. 
Rep.  687).  The  fact  that  an  obligation  which  is  the  pre- 
tended consideration  for  the  conveyance  is  barred  by  the  stat- 
ute of  limitations  may  be  shown,  Sturm  v.  C  half  ant  ct  al,y 

88  W.  Va.  248  (18  S.  E.  Rep.  451) ;  and  so  may  the  fact  that 
the  grantee  does  not  return  the  property  for  taxation.  Shober 
et  al.  V.   Wheeler  et  aL,  118  N.  C.  870  (18  S.  E.  Rep.  828). 

The  fact  that  the  parties  to  the  conveyance  are  near  rela- 
tives will  not  of  itself  make  it  fraudulent.  City  Nat,  Bank  v. 
Bridges,  114  N.  C.  888  (19  S.  E.  Rep.  666)  ;  Bierne  et  al.  v. 
Ray  et  aL,  87  W.  Va.  571  (16  S.  E.  Rep.  804)  ;  Steel  v.  De 
May,         Mich.  (60  N.  W,  Rep.  684)  ;  Robinson  v.  Dry- 

den,  118  Mo.  584  (24  S.  W.  Rep.  448) ;  Mills  v.  Hunt, 
Ky.  (15  S.  W.  Rep.  518)  ;  but  it  is  a  proper  circumstance 

to  be  considered.  Reynolds^  Adm'rs  v.  Gaivthrop'^s  Heirs, 
87  W.  Va.  8  (16  S.  E.  Rep.  864)  ;  Bierne  et  al.  v.  Ray  et  al.y 
37  W.  Va.  571   (16  S.  E.  Rep.  804)  ;  Hicks  et  al.  v.  Sharp, 

89  Ga.  811  (15  S.  E.  Rep.  814)  ;  O'  Conner  Min.  <&  Manufg 
Co.  V.  Coosa  Furnace  Co.  et  al.,  95  Ala.  614  (10  So.  Rep. 
290);  Reeves  v.  Skipper,  94  Ala.  407  (10  So.  Rep.  809). 
And  it  is  proper  to  instruct  the  jury  that  the  law  looks  with 
suspicion  upon  a  conveyance  by  a  debtor  to  his  relatives  to 
secure  an  alleged  pre-existing  indebtedness.  Allen  v.  McJLen- 
donetal.,  118  N.  C.  821  (18  S.  E.  Rep.  206).  A  convey- 
ance of  the  property  of  a  corporation  to  another  corporation  rep- 
resented by  the  same  directors  is  not  of  itself  fraudulent.  O'  Con- 
ner Min.  <&  Manufg  Co.  v.  Coosa  Furnace  Co.  et  al.,  95  Ala. 
614  (10  So.  Rep.  290).  It  is  sufficient  to  show  that  the  con- 
veyance deprived  the  debtor  of  the  necessary  means  to  pay  the 
judgment,  and  was  without  a  valuable  consideration.  Schaible 
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V.  ArJner,  98  Mich.  70  (56  N.  W.  Rep.  1105).  Mere  in- 
adequ;icy  of  price  is  insufficient  to  implicate  the  vendee  in  the 
fraudulent  intent,  unless  the  price  be  so  manifestly  inadequate 
as  to  shock  the  moral  sense,  and  create  at  once  a  suspicion  of 
fraud.  BUrne  et  al.  v.  Raf  el  al.,  87  W.  Va.  571  (16  S.  E. 
Rep.  804).  A  decree  setting  aside  a  conveyance  as  fraudu- 
lent will  not  be  disturbed  where  the  evidence  shows  a  chain  of 
fraudulent  circumstances  which  the  parties  interested  make  no 
attempt  to  explain.  Corn  Exch.  Bank  v.  Applegate,  la. 
{59  N.  W.  Rep.  268). 

Where  a  brother  of  failing  debtors  who  have  made  an 
assignment,  purchases  the  property  from  the  assignee,  and 
afterwards  sells  it  at  a  profit,  and  subsequently  engages  in 
business  with  the  brothers,  these  facts  alone,  without  proof  of 
fraud,  will  not  render  the  transaction  subject  to  an  attack  by 
the  creditors.  First  Nat.  Bank  of  Springfield  et  al.  v.  Lan- 
caster et  al.,  Ky.  (14  S.  W.  Rep.  586).  A  trust  deed 
executed  to  secure  claims  of  certain  creditors  is  not  per  se 
fraudulent  because  the  exact  amount  of  debts  is  not  accurately 
stated  ;  nor  because  tnere  can  be  no  sale  until  one  or  more  of 
the  creditors  require  it ;  nor  because  of  a  reservation  of  the  use 
of  the  property  to  the  granto.r  until  sold ;  nor  because  the  sale 
is  provided  to  be  for  cash.  Norris  v.  Lake  et  al. ,  89  Va.  518 
(16  S.  E.  Rep.  668).  Cases  involving  particular  facts  in 
which  the  evidence  is  considered,  and  heldsuflScienttoauthor- 
ize  the  setting  aside  of  a  conveyance,  on  the  ground  that  it 
was  made  in  fraud  of  creditors.  A/ertcns  v.  Welsing,  85  la; 
508    (52  N.  W.   Rep.  862)  ;  Lutkcnhoff  et  al.  v.  Lutkenhof, 

Ky.  (17  S.  W.  Rep.  868)  ;  Dickson  et  al.  v.  McLar- 

ney  et  al.,  97  Ala.  888  (12  So.  Rep.  898)  ;  Thompsons.  Tower 
Atfg     Co.,         Ala.  (16   So.    Rep.    116);    Ansorge    v. 

Bart/i,  88  Wis.  558  (60  N.  W.  Rep.  1055).  Particular 
facts  held  sufficient  to  show  a  fraudulent  conveyance  from  one 
partnt- r  to  another.  Burt  v.  Agassh  et  at.,  6  Wash.  St.  242  (  88 
Pac.  Rop.  608).  Same  as  to  conveyance  from  father  to  son. 
Clark  v.  Raymond,  86  la.  661  (58  N.  W.  Rep.  354)  ;  Rey- 
nolds' Adm'rs  V.  Ga-Mhrofs  Heirs,  87  W,  Va.  8  (16  S.  E. 
Rep.  Iilj4)  ;  McKeague  v.  Armstrong  et  al.,  50  N.  J.  Eq.  809 
(24  Atl.  Rep.  898).  Particular  conveyances  from  father  to 
son  heid  not  fraudulent.     Merchants'  Nat.  Bank  of  Louisville 
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V.  Scars  et  al.,        Ky.  (20  S.  W.  Rep.  269)  ;  Grijis  v. 

Grijis,  89  Ga.  142  (15  S.  E.  Rep.  28).  Cases  in  which  the 
particular  facts  are  considered  and  held  not  sufficient  to 
authorize  the  setting  aside  of  a  conveyance  on  the  ground  that 
it  was  made  in  fraud  of  creditors.  Mayer  v.  Fraschc  et  al,^  7 
Wash.  St.  405  (85  Pac.  Rep.  409)  ;  Neuherger  et  aL  v.  Keim 
€t  aL,  184  N.  Y.  85  (81  N.  E.  Rep.  268)  ;  Faitoute  v.  Sayre 
etux.,         N,  J.  Eq.  (28  Atl.   Rep.   711);  First,  Nat. 

Bank  of  Birmingham  v.   Steele^         Ala.  (12  So.  Rep. 

788). 

Sec.  371.  Bona  fide  purchasers.  If  property  be  con- 
veyed with  desigrn  on  the  part  of  the  vendor  and  participated 
in  by  the  vendee,  to  defraud  his  creditors,  his  vendee's  title 
will  not  be  protected,  notwithstanding  he  pays  valuable  con- 
sideration ;  but  a  honajide  purchaser  for  value  without  knowl- 
edge of  the  intended  fraud  will  be  protected  in  his  title,  and 
he  may  transfer  such  title  to  one  having  knowledge  of  the 
fraud.  Bruen  v.  Dunn,  87  la.  488  (64  N.  W.  Rep.  468). 
As  against  a  purchaser  it  must  be  shown  that  he  had  notice  of 
such  facts  tending  to  show  the  fraud  as  would  put  a  person 
of  ordinary  prudence  on  inquiry.  Edwards  et  aL  v.  Reid 
et  fl/.,  89  Neb.  645  (58  N.  W.  Rep.  202).  The  burden  is  on 
the  purchaser  from  a  fraudulent  grantee  to  establish  the  good 
faith  of  his  purchase.  SchaibU  v.  Ardner^  98  Mich.  70  (56 
N.  W.  Rep.  1105).  One  who,  without  notice,  for  a  valuable 
consideration,  purchases  a  note  executed  by  the  wife  of  a  fail- 
ing debtor,  which  is  secured  by  a  mortgage,  is  not  chargeable 
with  notice  of  fraud  affecting  the  transaction  leading  up  to  the 
execution  of  the  note.  Peck  v.  Dyer,  147  111.  592  (85  N.  E. 
Rep.  479).  One  who  purchases  at  a  judicial  sale  is  not 
affected  by  fraud  in  a  prior  transfer  of  the  decree,  where  the 
Bale  itself  is  free  from  fraud  and  collusion,  y,  T.  Robinson 
Notion  Co.   V.  Foot,         Neb.  (60  N.    W.   Rep.    816). 

Where  a  pretended  mortgage  debt  is  evidenced  by  a  single 
promissory  note  for  a  gross  and  entire  sum,  the  innocent  pur- 
chaser for  a  valuable  consideration,  of  a  fractional  part  of  the 
debt  will  be  protected  on  a  pro  rata  basis  in  his  equitable 
interest  so  acquired.  Holmes  v.  Gardner  ct  aL^  50  O.  St.  167 
(88  N.  E.  Rep   644;  20  L.   R.  A.  829).     Particular  facts 
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held   insuflicieiit   to   constitute  one   a   bona   fide   purchaser. 
Alhn  V.  Sling€l,  95  Mich.  195  (54  N.  W.  Rep.  880). 

Sec.  372.  Liability  of  fraudulent  grantee.  One  who 
hold.s  a  deed  of  another's  land  merely  a.a  a  cover  to  cheat  the 
owner's  creditors  is  not  thereby  chargeable  as  his  trustee,  for 
the  land  is  not  "effects"  in  his  hands  or  possession,  nor  its 
value  a  "credit,"  and  there  is  no  indebtedness  to  constitute  a 
"  credit."  In  such  case  the  land  is  attachable  in  the  ordinary 
way  ;  but,  if  the  grantee  should  be  held  chargeable  with  its 
valui!,  he  might,  after  having  paid  that  value  to  one  creditor, 
have  the  land  taken  from  him  by  another  creditor,  and  thus 
lose  it  after  having  paid  for  it.  National  Union  Bank  oj 
S-^-anton  v.  Brainerd  el  ai. ,  65  Vt.  291  {26  Atl.  Rep.  728). 

Sec.  373.  MisceUaneous  notes.  The  rule  that  a 
cause  of  action  for  fraud  is  not  ns^tignable  does  not  apply  to  a 
contractual  debt  as  the  basis  of  a  suit  to  set  aside  fraudulent 
conveyances.  Howd  v.  Breckinridge  et  al.,  07  Mich.  65  {56 
N,  W.  Rep.  221).  As  to  whether  or  not  a  conveyance  is 
fraudulent  will  be  determined  by  the  law  of  the  place  where 
the  property  is  situated  and  the  conveyance  is  executed. 
Boi-/,me  v.  Bail  et  al.,  51  N.  J.  Eq.  641  (26  Atl.  Rep.  882). 
^^'h(.'re  a  debtor  has  the  title  and  possession  of  the  land  of  an- 
other it  cannot  be  subjected  to  the  claims  of  creditors  unless 
the  true  owner  be  guilty  of  such  conduct  as  would  estop  him, 
as  against  creditors,  from  asserting  title.  Breeze  et  al.  v. 
Brooks  el  al.,  97  Cal.  72  (81  Pac.  Rep.  742).  A  court  of 
equity  will  not  lend  its  aid  to  the  setting  aside  of  a  convey- 
ance unless  the  transaction  involves  something  of  value,  Klos- 
Icrinan  v.  Vader  et  a/.,6Wash.  St.  99  {82  Pac.  Rep.  1055). 
Several  transactions,  the  prime  object  of  which  is  the  fraudu- 
lent disposition  of  property  to  the  injury  of  creditors,  though 
made  at  different  times,  and  with  different  persons,  may  be 
treated  as  one  cause  of  action,  Bomar  el  al.  v.  Means  el  al., 
37  S.  C.  520  (16  S.  E.  Rep.  587).  In  order  to  support  a 
dccrt^c  annulling  his  title  there  must  be  either  a  special  or 
gcncTal  finding  against  the  purchaser.  Edwards  et  al,  v. 
Rcid  etal.,  89  Neb.  645  (58  N.  W.  Rep.  202).  In  South 
Carolina  it  is  held  that  the  creditor  filing  a  bill  to  have  a  con- 
veyance declared  void,  does  not  thereby  acquire  any  superior 
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equity  over  other  creditors,  and  that  where  a  deed  is  set  aside 
as  interfering  with  the  rights  of  other  creditors,  it  is  as  to 
those  creditors  as  if  it  had  never  existed.  The  efTect  is  to 
leave  the  creditors  to  enforce  their  claim  and  obtain  satisfac- 
tion according  to  their  legal  priorities.  Cur  lee  v.  Ramhcrt  et 
al,  87  S.  C.  214  (15  S.  E.  Rep.  954).  The  right  to  set  aside 
a  fraudulent  conveyance  may  be  barred  by  lapse  of  time. 
Strutionv.  Toung,         Ky.  (25S.W.  Rep.  109).    Under 

Ark.  Act  of  1887,  p.  198,  which  provides  that  only  one  suit 
shall  be  necessary  to  set  aside  a  fraudulent  conveyance,  an 
action  to  cancel  a  deed  of  land,  the  consideration  of  which 
was  a  debt,  defendant  may  show  that  plaintiff  derived  title 
by  deed  in  fraud  of  his  rights  as  a  creditor.  In  such  case  the  de- 
fendant's title  will  be  confirmed,  no  other  creditors  appearing. 
Rudyy.  Austin,  56  Ark.  78  (19  S.  W.  Rep.  111).  In  an 
action  to  set  aside  conveyances  as  fraudulent,  there  was,  so 
far  as  the  parties  to  the  bill  were  concerned,  no  variance  be- 
tween an  allegation  that  M.,  the  defendant,  owned  the  land  in 
fee,  and  proof  that  the  fee  was  in  M.,  and  another  not  a  party 
to  the  bill,  the  defendent  having  conveyed,  by  deed  with  war- 
ranties, to  the  grantors  of  his  wife,  who  claimed  only  under 
title  derived  from  the  husband  through  them.  Moog  et  ux,  v. 
Barrorw  et   a/.,  Ala.  (18    So.   Rep.    665).       Under 

Colo.  Gen.  Stat.  1888,  §  2174,  the  action  is  barred  within  three 
years  after  the  discovery  of  the  fraud.     Arnett  et  al,  v.  Cof- 
fee,  1  Colo.  App.  84  (27  Pac.  Rep.  614).    Ky.  Gen.  Stat.,  ch. 
44,  art,  2,  §  2,  applied.     Lebus  v.  Wayne  Ratterman  Co,, 
Ky.  (21    S.    W.  Rep.   652).     Va.    Code    1887,  §  2460, 

amended  by  Acts  1889-90,  p.  78,  construed — priority  of  the 
lien  of  the  party  setting  aside  the  conveyance.  Davis  et  al, 
v.  Bonney  et  al.,  89  Va.  755  (17  S.  E.  Rep.  229).  N.  J.  Re- 
vision, p.  86;  p.  446,  construed  and  applied.  North  Ward 
Nat,  Bank  v.  Conklin,  51  N.  J.  Eq.  7  (26  Atl.  Rep.  678). 
U.S.  Rev.  Stat.,  §  5044;  M.  &  V.  Tenn.  Code,  §§  5081, 
5082,  construed  and  applied.  Epperson  v.  Robertson,  91 
Tenn.  407  (19  S.  W.  Rep.  280). 
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Sec.  374.  Authority  and  power  as  affecting  land. 
It  is  held  that  the  legislature  has  power  to  confer  upon  guard- 
ians, the  authority  to  convey  the  right  of  ^ay  in  the  lands  of 
their  wards,  without  requiring  them  to  be  taken  by  regular 
condemnation  proceedings,  and  that  Euch  laws  are  not  open  to 
the  objection  that  they  provide  for  a  taking  of  private  property 
without  compensation  and  without  due  process  of  law ;  nor  to 
tlie  objection  that  they  fail  to  provide  for  notice  to  the  minor. 
Louisville,  N.  O.  d:  T.  R.  Co.  v.  Blylhe  et  at.,  69  Miss.  939 
(11  So.  Rep.  Ill;  80  Am.  St.  Rep.  699).  A  guardian's  sale 
for  :i  purpose  not  authorized  by  a  statute  is  void.  Hays  et  at. 
V.  Bradley,         Ky.  (28  S.  W.  Rep.  872).     A  purchaser 

is  presumed  to  know  the  extent  of  the  guardian's  authority. 
In  re  Axtell,  95  Mich.  244  (54  N.  W.  Rep.  889).  Without 
an  order  of  court  a  guardian  has  no  power  to  ratify  a  voidable 
convi-yance  previously  executed  by  his  insane  ward.  Funk, 
Guardian  et  al.  v.  Rentchkr  el  al.,  184  Ind.  68  (88  N.  E. 
Rep.  3&4,  898).  A  guardian's  control  of  the  person  and 
property  of  his  wards  is  not  necessarily  lost  by  "his  removal  or 
their  removal  from  the  State.  Myers  el  al.  v,  McCavock  et  al., 
39  Neb.  848  (58  N.  W.  Rep.  522).  Where  a  guardian  has 
expended  his  own  funds  in  the  support  and  education  of  his 
ward,  under  such  circumstances  that  had  the  application  been 
made  the  court  would  have  ordered  a  sale  of  the  ward's  real 
estate  for  his  support  and  maintenance,  the  guardian  is  entitled 
to  be  reimbursed  out  of  the  ward's  estate  and  for  that  purpose 
the  court  may  order  a  sale  of  real  estate.  Bellamy  v.  Tltom- 
ion,         Ala.  (15  So,  Rep.  831),     As  to  the  power  of  a 

guardian  to  render  the  ward's  lands  liable  for  improvements. 
See  Bent  et  al.  v.  Barnett,  90  Ky.  600   (14  S.  W.  Rep.  596). 
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Sec.  375.     Guardian's  sales.     Proceedings  by  a  guard- 
ian to  sell  land  are  not  of  such  adversary  character  as  to  require 
the   appointment   of    a   guar4ian    ad    litem    for    his     ward. 
Orman  et  al.  v.  Bowles  et  al.,  18  Colo.  468  (88  Pac.  Rep. 
109) .     They  are  in  '  the  nature  of  a  proceeding  in  rem  and 
notice  to  the  ward  is  not  necessary.     Myers  et  al,  v.  McGavock 
et  aL,  89  Neb.  848  (58  N.  W.  Rep.  522).     Where  the  statute 
requires  guardian  sales  to  be  approved  by  the  court  ordering 
them,  one  who  purchases  at  a  sale  which  is  not  thus  approved, 
does  not  even  acquire  an  equitable  title,  and  such  purchaser 
cannot,  in  case  of  ejectment  by  the  wards,  demand  a  return  of 
the  price  paid  to  the  guardian,  where  it  is  not  shown  that  the 
guardian  paid  the  money  to  the  ward,  or  used  it  for  his  ben- 
efit.    Bone  V.  Tyrrell  et  al. ,  118  Mo.  175  (20  S.  W.  Rep.  796). 
The  filing  of  a  petition  gives  the  court  jurisdiction  over  the 
ward,  and  he  cannot  overthrow  a  sale  subsequently  ordered  on 
account  of  a  defective  publication  or  service  of  notice  upon 
next  of  kin  or  other  persons  interested  in  the  estate.     Scarf 
V.  Aldrich,  97  Cal.  860  (82  Pac.  Rep.  824;  88  Am.  St.  Rep. 
190).    A  defective  general  description  of  the  land  given  in  the 
petition  to  sell  may  be  remedied  by  a  correct  precise  description 
by  metes  and  bounds  given  in  the  order  of   sale.     Scarf  y, 
Aldrich,  97  Cal.  860  (82  Pac.  Rep.  824;  88  Am.  St.  Rep. 
190).     The  title  passes  upon  the  execution  of  the  deed,  and  not 
upon  the  confirmation  of  the  sale.     Scarf  v.  Aldrich^  97  Cal. 
860  (82  Pac.  Rep.  824;  88  Am.   St.  Rep.   190).     But  under 
N.  C.  Code,  §  1602,  it  is  held  that  no  title   passes   unless  the 
sale  is  confirmed.     In  re  Dicker son^  111  N.  C.   108  (15  S.  E. 
Rep.  1025).     Under  Colo.  Gen.  Stat.,  1888,  §  1594,  a  guardian 
may  have  an  order  to  sell  unproductive  real  estate  of  his  ward 
for  the  purpose  of  making  a  better  investment,  without  show- 
ing that   he   has    **  faithfully    applied   all   the    personalty." 
Orman  et  al,  v.  Bowles  ct  al,,  18  Colo.  468  (88  Pac.  Rep. 
109).    tJnder  Wisconsin  Rev.  Stat,  §§  8919,  4004,  a  guard- 
ian's sale  without  his  having  executed  a  proper  bond  conveys 
no  title.      Weld  v.  Johnson  Mfg,  Co,,  84  Wis.  537  (54  N. 
W.  Rep.  885).     A  notice  of  sale,  which  correctly  described 
by  government  subdivisions  the  land  belonging  to  the  ward, 
and  published  in  the  county  where  the  same  is  situated,  is  not 
void  for  uncertainty  though  such  description  failed  to  name 
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the  county  and  state.  Richardson  et  al.  v.  Far-mell,  49  Minn. 
210  (51  N.  W.  Rep.  915).  A  guardian's  sale  will  not  be  set 
aside  in  a  collateral  attack,  it  appearing  that  the  court  bad 
jurisdiction,  on  account  of  mere  irregularities.  Larimer  v. 
Wallace,  86  Neb.  444  (64  N.  W.  Rep.  885).  A  court  having 
acquired  jurisdiction  to  order  the  selling  of  an  infant's  land 
under  How.  Mich.  Stat.,  §  6719,  it  has  jurisdiction  of  supple- 
mental proceedings  to  enforce  payment  pursuant  to  the  sale. 
In  re  Axtell,  95  Mich.  244  (54  N.  W.  Rep.  889). 

Cal.  Code  Civ.  Proc,  §§  1782, 1788,  construed.  Scarf  y. 
AMrich,  97  Cal.  860  (82  Pac.  Rep.  824;  88  Am.  St.  Rep. 
190).  Ky.  Civ.  Code,  §  489,  subd.  5,  applied— sale  of  infant's 
realty  for  re-investment.  Tyler  v.  Tyler  et  al.,  Ky. 
(19  S.  W.  Rep.  666).  Ky.  Gen.  Stat.,  ch.  48,  art.  2,  §  16; 
Civ.  Code,  g  85,  eubd.  4,  construed — sale  by  foreign  guardian. 
Waitsy.  fr//^owrt  o/.,98Ky.495(20S.  W.Rep.  506).  Ky. 
Civ.  Code,  1851,  §  81,  construed — service  of  notice  upon  in- 
fant. Morrison  v.  Garrott  et  al. ,  Ky.  (22  S.  W.  Rep. 
820).  La.  Act,  No.  48,  of  1882,  construed— family  meeting- 
sale  of  ward's  realty — validity.  Lemotneetal,  v.  Ducote  et  al., 
45  La.  An.  857  (12  So.  Rep.  989).  La.  Civ.  Code,  art.  861, 
applied.  Risty.  //artner  et  al.,  44L.A.  An.  Q7S  (lOSo.  Rep. 
760).  Md.  Code,  1860,  art.  16,  §|  36,  87,  45,  applied. 
Miiinma  v.  Brinlon,  77  Md.  197  (26  Atl.  Rep.  184).  Minn. 
Gen.  Stat.,  1878,  ch.  57,  §  51,  applied.  Richardson  et 
al.  v.  Farwell,  49  Minn.  210  (51  N.  W.  Rep.  915).  Mo. 
Rev.  Stat.,  1855,  pp.  826,  827,  §§  24-28,  construed.  Bone  v. 
Tyrrell  et  al.,  118  Mo.  175  (20  S.  W.  Rep.  796) .  Va.  Code, 
18S7,  §§  2604-2609,  construed  and  applied.  Harkrader  v. 
Bonhant  et  al.,  88  Va.  247  (16  S.  E.  Rep.  159). 

Sec.  376.  Guardian's  purchase  at  his  own  sale. 
Where  a  guardian,  who  having  difficulty  in  procuring  a  bidder 
at  his  sale,  apparently  in  good  faith,  causes  another  to  bid  the 
land  off,  under  an  agreement  that  such  party  is  to  make  an 
effort  to  sell  the  land  at  private  sale  and  give  the  estate  the 
benefit  of  it,  but  if  he  cannot  do  so  the  guardian  will  take  the 
land  off  his  hands  after  he  gets  his  deed  therefor,  it  is  held 
that  where  the  guardian  acquires  the  title  in  pursuance  to  such 
an  arrangement  and  subsequently  conveys  to  another,  who 
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takes  without  notice,  the  title  of  his  vendee  will  not  be 
affected,  but  the  guardian  will  be  held  to  account  to  his  wards 
for  the  difference  between  the  amount  which  he  paid  for  the 
land  and  its  actual  value  at  the  time  of  the  sale.  Morrison  v. 
Garroti  et  aL^         Ky.  (22  S.  W.  Rep.  820).     A  guard- 

ian cannot  either  directly  or  indirectly  purchase  his  ward's  land 
at  his  own   sale.     Taylor  y.  Calvert^        Ind,  (87  N.  E. 

Rep.  581). 

Sec.  377.  Miscellaneous  notes.  In  an  action  by 
wards  to  set  aside  a  guardian's  sale  of  a  part  of  their  real 
estate  they  will  be  charged  with  so  much  of  the  proceeds 
thereof  as  were  received  by  them  in  the  way  of  improvement 
to  their  estate.     Hays  et  aL  v.  Bradley ^        Ky.  (28  S. 

W.  Rep.  872).  **It  is  a  general  rule  that  when  the  ward, 
arriving  at  age,  with  a  knowledge  of  the  facts  and  in  the 
absence  of  fraud,  receives  and  retains  the  purchase  price  aris- 
ing from  the  guardian's  sale  of  his  land,  he  cannot  afterwards 
question  its  validity."  Kingsley  v.  y or  dan  et  al,y  85  Me. 
187  (26  Atl.  Rep.  1090).  Where  a  guardian,  in  pursuance 
to  the  statute,  executes  a  special  bond  when  making  a  sale  of 
his  ward's  real  estate,  the  sureties  on  his  bond  executed  at  the 
time  of  his  appointment  as  guardian  are  not  liable  for  the  mis- 
appropriation of  the  proceeds  of  such  sale.  Madison  County 
V.  Johnston,         la.  (50  N.  W.  Rep.  492).     Suits  affect- 

ing the  ward's  title  should  be  brought  in  his  name  by  the 
guardian  and  not  in  the  name  of  the  guardian.  Lombard  v. 
Morse,  155  Mass.  186  (29  N.  E.  Rep.  205;  14  L.  R.  A.  278). 
In  an  action  by  a  guardian  against  third  parties,  on  behalf  of 
his  wards,  he  cannot  litigate  issues  between  himself  and 
his  wards.*    Sandoval  v.  Rosser,         Tex.  Civ.  App.  (26 

S.  W.  Rep.  980).  Consent  to  a  decree  of  foreclosure  against 
his  ward  is  not  of  itself  evidence  of  fraud  on  the  part  of  the 
guardian.     Swift  v.  Tanaway,         111.  (88  N.  E.   Rep. 

589). 
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STROBY-ESTABROOK   MERCANTILE  CO.  ET  AL.  v.  DAVIS. 

(18  Colo.  93.) 

Homestead  entries— Exemption  of.  Under  the  United 
states  statute,  i  220(t,  a.11  lands  entered  are  liable  to  the  satisfaction 
of  debts  contracted  by  the  homestead  claimant,  between  the  date  of 
the  final  certificate  and  the  date  of  the  patent. 

Hayt,  C.  J. 

Sec.  378.     Statement  of  the  case — Statute  construed. 

The  following  questions  nre  presented  by  this  record  :  J^trsi. 
Are  lands  entered  under  the  United  States  homestead  acta 
liable  to  the  satisfaction  of  debts  contracted  by  the  homestead 
claimant  between  the  date  of  the  final  certificate  and  the  date 
of  the  patent?  Second.  Is  the  capital  stock  of  a  ditch  com- 
pany exempt  from  levy  and  sale  where  the  ditch  is  used  to 
convey  water  to  land  entered  under  the  homestead  act? 

The  first  of  these  questions  is  not  free  from  doubt.  The 
debt  having  been  contracted  prior  to  the  actual  issuance  of  the 
patent,  the  exemption  is  claimed  by  the  literal  terms  of  the  act. 
On  the  contrary,  plaintiff  in  error  contends  that  the  exemption 
provided  for  by  section  2296  of  the  Revised  Statutes  of  the 
United  States  applies  to  the  land  only  prior  to  the  issuance  of 
the  receiver's  final  certificate  therefor;  that  from,  and  after 
the  date  of  the  issuance  of  such  certificate  the  claimant  must 
led  to  have  complied  with  all  the  conditions  of  the 
iary  to  entitle  him  to  a  patent  therefor,  and  that 
when  the  patent  issues  it  relates  back  to  the  date  of  such  final 
certificate.  A  number  of  cases  have  been  cited  in  which  this 
section  of  the  United  States  statute  has  been  under  consider- 
ation by  the  courts.  In  none  of  these  cases,  however,  bus 
the  question  now  presented  been  directly  before  the  courts  for 
adjudication. 
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Sec.  379.  Homestead  entries — Exemption — ^Author- 
ities review^ed*  An  examination  of  these  cases  shows  that  in 
nearly  all  it  affirmatively  appeared  that  the  debt  was  contracted 
prior  to  the  issuance  of  the  receiver's  final  certificate,  and  in 
none  of  them  does  the  contrary  appear.  Seymour  v.  Sanders^ 
8  Dill.  487 ;  Gile  v.  Hallock,  88  Wis.  528 ;  Patton  v.  Rich^ 
mond,  28  La.  Ann.  795;  Miller  v.  Little,  47  Cal.  848;  Bus- 
sell  v.  Lawth,  21  Minn.  167  (18  Am.  Rep.  889);  Clark  v. 
Bayley,  5  Ore.  848 ;  Lumber  Co.  v.  Jones,  82  Kan.  195  (4 
Pac.  Rep.  74).  In  the  case  of  the  Lumber  Co,  v.  yones, 
supra,  the  action  was  to  foreclose  a  mechanic's  lien  upon  cer- 
tain real  estate.  The  defense  relied  upon  was  the  same  as 
here.  In  that  case,  however,  the  final  certificate  had  not  been 
issued  at  the  time  the  lien  was  claimed,  and  the  court  decided 
that  the  lien  did  not  attach,  but  said  :  ' '  If  the  defendant  had 
been  entitled  to  a  patent,  we  think  the  lien  would  have 
attached  to  the  land,  for  where  a  person  is  entitled  to  a  pat- 
ent—~that  is,  where  a  patent  is  already  due — the  rights  and 
liabilities  of  the  parties  are  generally  the  same  as  though  the 
patent  had  in  fact  been  issued.  But  in  this  case  the  defend- 
ant was  not  entitled  to  any  patent."  Although  the  views  of 
the  court  thus  declared  do  not  appear  to  have  been  necessary 
to  the  judgment,  they  are  entitled  to  weight  as  an  expression 
of  opinion  from  an  able  court.  The  nature  of  the  title  con- 
veyed by  the  certificate  was  under  investigation.  In  the  case 
of  Omaha  ^  Grant  Smelting  Co.  v.  Tabor,  18  Colo.  41  (21 
Pac.  Rep.  925;  16  Am.  St.  Rep.  185;  5  L.  R.  A.  286),  Mr. 
Commissioner  Reed,  in  an  opinion  approved  by  this  court, 
said:  **The  patent  does  not  invest  the  purchaser  with  any  ad- 
ditional property  in  the  land.  It  only  gives  him  a  better  legal 
evidence  of  the  title  which  he  first  acquired  by  the  certifi- 
cate." It  has  frequently  been  held  that  the  final  certificate  is 
as  binding  upon  the  government  as  the  patent,  and  that  when 
the  patent  issues  it  relates  back  to  the  entry.  Not  only  should 
the  patent  be  treated  as  mere  evidence  of  title,  but  it  is  the 
settled  doctrine  of  the  courts  that  its  issuance  is  purely  a  min- 
isterial act.  Blanchley  v.  Coles,  6  Colo.  850 ;  Poire  v.  Wells, 
6  Colo.  406;  Steel  v.  Smelting  Co.,  106  U.  S.  447  (1  Sup.  Ct. 
Rep.  889)  ;  Heydenfeldt  v.  Gold,  etc.  Co.,  93  U.  S.  684.  We 
are  of  the  opinion  that  the  exemption  provided  for  only  ap- 
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piies  up  to  the  time  of  the  divestiture  of  the  government  title. 
Tlie  title  passes  with  the  receiver's  certificate.  This  view 
fiiidB  support  from  the  fact  that  in  nearly  all  of  the  states  of 
the  Union,  including  Colorado,  statutes  may  be  found  which 
authorize  and  require  the  listing  of  real  property  for  taxation 
from  and  after  the  time  of  the  issuance  of  the  receiVer's  final 
receipt  therefor.  In  the  case  of  Carroll  v.  Stafford,  8  How. 
459,  it  was  contended  that  such  legislation  was  not  valid 
under  the  constitution  and  laws  of  the  United  States,  the 
argument  being  that  it  interfered  with  the  disposition  of  the 
public  domain  by  congress.  In  disposing  of  this  question  the 
court  used  the  following  pertinent  language  :  "  But,  independ- 
ent of  the  force  of  usage,  we  think  the  construction  is  sus- 
tiiinable.  When  the  land  was  purchased  and  paid  for  it  was 
no  longer  the  property  of  the  United  States,  but  of  the  pur- 
chaser. He  held  it  for  a  final  certificate,  which  could  no  more 
be  canceled  by  the  United  States  than  a  patent.  It  ts  true,  if 
the  land  had  been  previously  sold  by  the  United  States,  or 
reserved  from  sale,  the  certificate  or  patent  might  be  recalled 
by  the  United  States,  as  having  been  issued  through  mis- 
take. In  this  respect  there  is  no  difference  between  the  cer- 
tificate holder  and  the  patentee.  It  is  said  the  fee  is  not  in 
the  purchaser,  but  in  the  United  States,  until  the  patent  shall 
be  issued.  This  is  so,  technically,  at  law,  but  not  in  equity. 
The  land  in  the  hands  of  the  purchaser  is  real  estate,  descends 
to  his  heirs,  and  does  not  go  to  his  executors  or  administra- 
tors. In  every  legal  and  equitable  aspect  it  is  considered  as 
belonging  to  the  realty.  Now,  why  cannot  such  property  be 
taxed  by  its  proper  denomination  as  real  estate — in  the  words 
of  the  statute, '  as  lands  owned  by  non-residents.'  And,  if  the 
name  of  the  owner  could  not  be  ascertained,  the  tract  was  re- 
quired to  be  described  by  its  boundaries,  or  any  particular 
name.  We  can  entertain  no  doubt  that  the  construction 
given  to  this  act  by  the  authorities  of  Michigan,  in  regard  to 
the  taxation  of  land  sold  by  the  United  States,  whether  pat- 
ented or  not,  carried  out  the  intention  of  the  law  making 
power."  Again,  the  Tosemite  Valley  Case,  15  Wall.  77,  is 
iiuthority  for  saying  that,  when  a  claimant  has  complied  with 
:ill  the  preliminary  acts  prescribed  by  congress  for  the  acquisi- 
tion of  title,  the  power  of  regulation  and  disposition  conferred 
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■upon  congress  by  the  constitution  ceases.  Mr.  Washburn,  in 
his  work  on  Real  Property,  says  :  **  As  soon  as  the  title  shall 
have  passed  from  the  United  States,  it  takes  the  character  of 
other  property  within  the  state,  and  is  subject  to  state  legisla- 
tion." 8  Washb.  Real  Prop.  (4th  Ed.)  p.  187.  It  is  the  de- 
clared policy  of  the  courts,  both  national  and  state,  to  declare 
the  title  in  the  claimant  from  the  time  he  receives  the  final 
certificate  of  entry.  When  the  patent  issues  it  relates  back  to 
the  date  of  such  certificate,  and  the  construction  of  the  exemp- 
tion clause,  which  holds  that  the  exemption  extends  only  down 
to  the  time  when  a  patent  should  and  would  be  issued  were  it 
not  for  the  delays  necessarily  arisiRg  from  the  amount  of  work 
before  the  land  department  of  the  government,  is  more  in  har- 
mony with  the  general  policy  of  the  act,  and  should  be  adopted. 
When  a  patent  is  due,  we  are  of  the  opinion  it  should  be 
treated  as  having  been  issued  in  contemplation  of  the  act,  and 
that  the  time  of  exemption  then  ceases.  Aurora  Hill  Con, 
Min.  Co.  V.  85  Min.  Co,,  84  Fed.  Rep.  515;  Alia  Min.  d 
5.  Co,  v.  Benson  Min,  it  S,  Co.,         Ariz.  (16  Pac.  Rep. 

565).  In  this  case,  therefore,  it  being  conceded  that  at  the 
time  the  defendant  contracted  the  debt  to  secure  the  payment 
of  which  the  execution  in  favor  of  plaintiff  was  levied  he  was 
the  owner  of  the  land,  it  follows  that  it  might  be  lawfully 
taken  in  satisfaction  of  the  debt. 

Sec.  380.  Appurtenances  exempt — Ditch  stock.   The 

conclusion  reached  upon  the  first  question  disposes  of  the  sec- 
ond. The  exemption  of  the  ditch  stock  is  only  claimed  on 
the  ground  that  the  ditch  was  an  appurtenant  to  the  land,  and 
was  necessary  to  the  full  enjojrment  thereof.  Having  decided 
that  the  land  was  not  exempt,  of  course  the  ditch  stock  is  not. 
Aside  from  this,  by  statute  in  this  state,  the  stock  in  ditch 
companies  is  personal  property,  and  subject  to  execution  and 
sale,  the  same  as  other  personal  property.  Furthermore,  we 
must  not  be  understood  as  sanctioning  the  proposition  that  the 
stock  of  a  ditch  company  is  evidence  of  a  right  appurtenant  to 
the  land.  Gen.  St.  1888,  §  889 ;  Conway  v.  John,  14  Colo. 
80  (28  Pac.  Rep.  170)  ;  Strickler  v.  ^Colorado  Springs,  16 
Colo.  61  (26  Pac.   Rep.  818;  25  Am.  St.   Rep.  245).     The 
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judgment    of   the    district   court   is    reversed    and    the    cause 

remanded. 

Note.  The  statute  here  constrned  (XI.  S.  Rev.  Stat.,  5  2296)  pro- 
vides that  "  no  lands  acquired  under  the  provisions  of  this  chapter 
shall  ia  any  event  become  liable  to  the  satisfaction  of  any  debt  con- 
tracted prior  to  the  issue  of  the  patent  therefor,"  and  it  is  held  that 
this  statute  applies  though  the  land  ceased  to  be  occupied  as  a 
homestead  after  the  issuance  of  the  patent.  Stale  ex  ret.  Baldmn  v. 
Moors,  7  Wash.  173  (34  Pac.  Rep.  461).  Under  a  statute  of  Iowa  the 
holders  of  a  pre-emption  certificate  which  had  been  issued  by  the 
United  States,  and  paid  for  by  them,  have,  previous  to  a  patent, 
such  an  equitable  estate  in  the  land  as  will  subject  it  to  sale  under 
execution.  Lmi  v.  Th/mptcn,  ^  How.  11  (11  L.  Ed.  856).  Before  final 
entry  a  pre-emptioner  has  no  estate  which  Is  subject  to  attachment. 
McMOien  v.  Lamard,  19  Colo.  98  (34  Pac.  Rep.  681). 


PBRQUSON  v.SPBITH  BT  AL. 

(13  Mont.  487.) 

Exemption  of  partnership  property.  A  statute  which 
exempts  the  homestead  selected  by  the  "  owner  "  aiid  does  not  ex- 
pressly except  from  its  provisions  partners,  entitles  a  partner  to 
claltti  his  homestead  out  of  partnership  real  estate. 

Sec.  381,  Facts  stated.  It  appears  from  the  record  in 
this  case  that  in  the  year  1867  respondent  Jacob  F.  Speith 
and  one  Charles  Krug  entered  into  copartnership  in  the  brew- 
ing business  in  Bozeman,  in  this  state;  that  Speith  put  into 
said  business  the  sum  of  $3,5(X),  Krug  failing  to  contribute 
anything  in  cash  ;  that  in  April,  1878,  said  partners  purchased 
the  property  in  dispute  with  partnership  funds  ;  that  in  May 
of  that  year  Speith,  with  his  faniily,  took  possession  of  the 
premises,  and  has  occupied  them  ever  since  with  his  family, 
ns  a  home,  and  now  so  occupies  them.  Krug,  the  other 
co-partner,  also  occupied  a  room  in  said  dwelling  house,  and 
it  appears  that  the  employes  of  the  firm  boarded  at  the  table 
which  was  maintained  in  said  house,  at  the  expense  of  the 
partnership  firm.  Krug  died,  and  the  partnership  assets  were 
attached,  the  title  of  said  property  standing  in  the  name  of  the 
firm.  Said  property  was  attached  andsold  under  certain  exe- 
cutions in  May,    1890,  and    plaintiff    became  the   purchaser. 


448  FERGUSON  V.  SPEITH  ET  AL«  §  8S1-888 

.  Defendant  Speith,  however,  at  the  time  of  the  sale,  and  dur- 
ing the  whole  course  of  the  contention,  insisted  that  said  pro- 
perty was  subject  to  his  homestead  claim,  giving  plaintiff  full 
notice  of  his  claim.  This  action,  in  the  nature  of  ejectment 
was  brought  by  Ferguson,  claiming  title  under  said  execution 
sale^  to  obtain  possession  of  said  premises.  Speith  sets  up  his 
homestead  claims  in  defense  of  the  action.  The  land  does  not 
exceed  in  value  or  extent  the  statutory  allowance  for  a  home- 
stead. The  case  was  tried  by  the  the  court  below  without  a 
jury.  The  finding  and  judgment  were  in  favor  of  the  defend- 
ants.    Plaintiff  appeals* 

PXMBERTON,  C.    J. 

Sec.  382.  Homestead — Statutory  provisions.  The 
question  for  this  court  to  determine  is  this :  Is  a  partner 
entitled  to  claim  and  hold  a  homestead  exemption  out  of  the 
partnership  estate?  Section  822,  div.  1,  Code  Civ.  Proc.,  reads 
as  follows  :  **  Sec.  822.  A  homestead  consisting  of  any  quan- 
tity of  land  not  exceeding  one  hundred  and  sixty  acres  used  f  or 
agricultural  purposes,  and  the  dwelling  house  thereon,  and  its- 
appurtenances,  to  be  selected  by  the  owner  thereof,  and  not 
included  in  any  town  plat,  city  or  village ;  or,  instead  thereof, 
at  the  option  of  the  owner,  a  quantity  of  land  not  exceeding 
in  amount  one-fourth  of  an  acre,  being  within  a  town  plat, 
city,  or  village,  and  the  dwelling  house  thereon,  and  its  appur- 
tenances, owned  and  occupied  by  any  resident  of  this  territory, 
(state,)  shall  not  be  subject  to  forced  sale  on  execution,  or  any 
other  final  process  from  a  court :  provided,  such  homestead 
shall  not  exceed  in  value  the  sum  of  two  thousand  five  hundred 
dollars."  It  will  be  observed  that  this  statute  does  not  exempt 
partners  from  the  benefits  thereof. 

Sec.  383.  Exemption  of  partnership  property — 
Authorities  from  other  states  collated.  In  Stewart  v. 
Br(mn,  87  N.  Y.  850  (98  Am.  Dec.  678),  (a  case  involving 
the  right  of  partners  to  claim  the  statutory  exemptions,)  Mr. 
Justice  Porter,  speaking  for  the  court,  says:  "The  argu- 
ment submitted  for  the  appellant  is  ingenious,  but  its  fallacy  is 
apparent,  in  view  of  the  conclusions  to  which  it  tends.  If  it 
proves  anything,  it  is  that  the  property  of  a  firm  is  not  owned 
by  the  persons  who  compose  it,  either  collectively  or  other- 
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-wise.  It  certainly  does  not  belong  to  any  one  else,  and,  if 
the  appellant  is  right,  the  title  Ie  in  a.  state  of  abeyance.  If 
the  partners  have  such  an  ownership  as  subjects  the  property 
to  seizure  on  execution,  they  have  also  such  an  ownership  as 
entitles  them  to  claim  its  exemption,  in  a  case  plainly  falling 
williin  the  terms  and  intent  of  the  statute.  In  the  instance 
before  us,  the  complaint  alleges,  and  the  answer  admits,  that 
the  horses  and  harness  in  question  were  the  property  of  the 
plaintiffs.  The  facts  found  by  the  referee  meet  all  the  require- 
meiiLs  of  the  act  exempting  from  levy  and  sale  the  necessary 
team  of  '  any  person,  being  a  householder,  or  having  a  family 
for  which  he  provides.'  4  Edm.  St.  626.  It  is  insisted  that 
tlie  clause  applies  only  to  a  several  owner,  as  the  word  '  person  ' 
is  usL-d  in  the  singular  number.  The  short  answer  is  that  by  a 
provision  in  our  general  law,  when  a  statute  refers  to  any 
matter  or  person  by  words  importing  the  singular  numt>er, 
several  matters  or  persons  shall  be  deemed  to  be  included, 
unless  such  a  construction  would  be  repugnant  to  the  general 
language  employed.  2  Rev.  St.,  p.  778,  §  11.  In  respect  to 
articles  otherwise  within  the  terms  of  the  act,  such  ownership 
as  suffices  to  make  them  subject  to  seizure  brings  them  within 
the  exemption.  If  each  of  the  respondents  had  owned  a  pair 
■of  horses,  both  teams  would  have  been  exempt,  upon  the  state 
of  facts  found  by  the  referee.  It  would  be  an  obvious  perver- 
sion of  the  statute  to  hold  that  the  plaintiffs  forfeited  its  pro- 
tection by  owning  but  a  single  team  between  them,  used  for 
the  common  support  of  both.  The  language  of  the  act 
should  be  construed  in  harmony  with  its  humane  and  remedial 
purpose.  Its  design  was  to  shield  the  poor,  and  not  to  strip 
them.  The  interest  it  assumes  to  protect  is  that  belonging  to 
the  (iL'btor,  be  it  more  or  less.  The  ownership  of  the  team 
m:iy  be  joint  or  several ;  it  may  be  limited  or  absolute.  What- 
ever it  be,  within  the  limitations  of  the  statute,  the  debtor's 
interest  is  exempt,  in  view  of  his  own  necessity  and  of  the 
probable  destitution  to  which  its  loss  might  reduce  a  family 
dependent  on  him  for  support.  The  judgment  should  be 
affirriied,"     See  note  to  this  case  in  98  Amer.  Dec.  579. 

In  Blanckard  v.  Paschal,  68  Ga,  82  (45  Am.  Rep.  474), 
involving  the  rights  of  partners  to  homestead  exemptions,  the 
court  say:   "The  questions  made  by  the  record  are— ^iVji, 
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whether,  if  a  portion  of  the  personal  property  included  in  the 
schedule  of  applicant  belonged  to  the  firm  of  Paschal  and 
Heidingsf elder  at  the  time  the  same  was  levied  upon,  and  no 
severance  had  been  made  by  the  partners  at  that  time,  he  was 
entitled  to  an  exemption  in  such  portion  ?  This  exact  ques- 
tion has  never  been  ruled  on  by  this  court.  In  Harris  v. 
Visscher^  67  Ga.  229,  it  was  held,  where  each  partner  had  ap- 
plied for  a  homestead  in  partnership  land,  the  same  being 
assigned  to  them  severally  in  separate  parcels,  a  prior  creditor, 
on  reducing  the  debt  to  judgment,  could  not  enforce  the  judg- 
ment over  the  homestead  right.  In  Newton  v.  Summey^  59 
Ga.  897,  an  injunction  was  refused  to  a  partner  who  sought  to 
enjoin  the  wife  of  another  member  of  the  firm  from  taking  home- 
stead in  the  partnership  land,  on  the  ground  that  the  property 
was  partnership  property,  and  needed  to  pay  partnership  liabil- 
ities. Again,  it  was  ruled  in  Hunnicutt  v.  Summeyy  68  Ga.  586> 
that  a  homestead  in  the  undivided  half  of  the  real  estate  belong- 
ing to  a  firm  may  be  set  apart  to  the  wife  of  one  of  the  partners, 
and  such  homestead  will  be  valid  against  general  creditors  of  the 
firm.  In  the  first  case  cited,  there  had  been  a  partition  of  the 
lands  by  the  partners,  between  themselves,  before  the  judg- 
ment. In  the  second  case,  where  the  injunction  was  refused, 
the  homestead  had  been  set  apart  out  of  the  undivided  half  of 
the  premises.  In  the  third  case,  it  was  also  set  apart  out  of 
the  undivided  half  of  the  real  estate  belonging  to  the  part- 
nership. .  In  the  case  before  us  it  was  after  the  levy  that  the 
settlement  or  severance  was  had  by  the  partners,  and  it  is 
claimed  that  it  was  then  too  late  for  any  act  of  the  partners  to 
affect  the  rights  of  creditors,  or  to  authorize  the  exemption, 
even  if  the  right  existed  before  the  judgment,  until  after  the 
partnership  debts  had  been  paid.  The  theory  of  the  plaintiff 
in  error  is  that  the  partnership  property  must  go  to  the  pay- 
ment of  the  partnership  debts,  before  any  individual  interest 
can  exist,  whereas,  in  fact  and  in  law,  the  individual  members 
of  the  firm  are  the  real  owners  of  the  partnership  property ; 
and  although  the  law  directs  how  debts  shall  be  paid,  it  never 
loses  sight  of  the  fact  that  a  partnership  is  made  up  of  indi- 
viduals who  ow^n  the  assets.  It  is  nevertheless  true  that,  in 
the  absence  of  any  legal  provision  giving  a  different  di  rection 
to  the  disposition  of  the  assets  of  a  firm,  they  would  have  to 
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be  paid  out  as  clamed.  But  here  is  interposed  between  this 
dispoeition  of  the  property  which  an  individual  may  have  in  a 
partnershipanother  overriding  and  superior  right  thereto, which 
no  court  or  ministerial  officer  can  disregard,  and  no  officer 
has  the  jurisdiction  or  authority  to  seize  or  sell,  except  for  cer- 
tain specific  debts,  in  which  partnership  debts  are  not  included. 
Unless,  therefore,  partnership  property  is  to  be  appropriated 
to  partnership  debts,  regardless  of  all  individual  rights,  then 
whether  the  same  was  levied  upon  or  not  is  wholly  imma- 
terial, as  the  judgment  and  levy  can  give  the  creditors  no 
higjier  right,  as  against  an  exemption  and  homestead  than  they 
had  before.  Any  other  construction  of  the  constitutional 
provision  and  the  laws  passed  in  pursuance  thereof  would  be 
to  put  partnership  debts  upon  a  higher  footing  than  individual 
debts,  and  on  the  same  level  with  those  excepted  in  the  con- 
stitution, as  well  as  to  deny  the  right  of  homestead  and  ex- 
emption to  possibly  one-fifth  of  the  heads  of  families  in  the 
slate,  and  who  happen  to  be  engaged  in  partnership  pursuits ; 
and  the  constitution,  in  effect,  would  then  be  made  to  read 
that  each  head  of  a  family  in  this  state  shall  be  entitled  to 
an  exemption  of  personalty  and  a  homestead  of  realty,  ex- 
cept partners,  and  they  shall  be  excluded  until  they  pay  off 
and  discharge  all  their  partnership  liabilities." 

In  Skinner  v.  Shannon,  44  Mich.  86  (6  N.  W.  Rep.  108; 
38  Am.  Rep.  282),  Chief  Justice  Marston,  delivering  the 
opinion  of  the  court,  says:  "The  exemption  laws  of  this 
st:itf  have  ever  received  a  most  liberal  construction  in  aid  of 
the  wise  and  humane  policy  so  clearly  set  forth  in  our  consti- 
tution and  laws.  As  was  said  in  Rosenthal  v.  Scott,  41  Mich. 
683  (2  N.  W.  Rep.  909),  the  laws  securing  exemptions  are 
not  to  be  frittered  away  by  construction,  so  as  to  destroy  their 
viihie.  It  has  been  held,  accordingly,  that  one  whose  princi- 
pal business  was  that  of  a  blacksmith  might  manufacture  a 
wagon  during  his  leisure  time,  and  offer  the  same  for  sale,  and 
that  it  would  be  exempt  while  in  process  of  manufacture  and 
while  held  for  sale.  Ste-wart  v.  JTcZ/ow,  82  Mich.  50.  •  •  • 
So  the  execution  debtor  is  entitled  to  the  full  statutory  exemp- 
tion Personal  property,  subject  to  a  mortgage  for  more  than 
its  appraised  value,  cannot  be  turned  out  to  him.  Sayne  v. 
Patterson,   40  Mich.   658.     A  homestead  can  be  claimed  in 


447  FERGUSON  V.  SPEITH  BT  AL.  §  888 

lands  held  in  joint  tenancy,  or  as  tenants  in  common,  Lozo  v. 
Sutherland^  88  Mich.  171 »  and  in  lands  of  which  a  party  was 
in  possession  under  a  contract  to  purchase,  Orr  v.  Shrafi^  22 
Mich.  261.  So  a  house,  exempt  as  such,  might  be  removed  to 
another  parcel  of  land,  without  danger  of  seizure  while  in 
transit.  Bunker  v.  Paquctte^  87  Mich.  79.  And  a  boarding 
house  keeper  is  entitled  to  the  same  exemption  of  household 
furniture  as  any  other  person.  Vandcrhorsi  v.  Bacon^  88 
Mich.  669  (81  Am.  Rep.  828).  That  the  several  members  of 
a  copartnership  come  within  the  language  of  the  statute  and 
constitution  there  should  be  no  question,  and  that  they,  by 
becoming  members  of  a  firm,  do  not  place  themselves  beyond 
the  pale  of  the  reason  of  the  law,  would  seem  clear.  The 
same  reason  which  exists  for  protecting  an  individual  engaged 
in  carrying  on  business  would  seem  to  apply  with  equal  force 
to  each  and  every  member  of  a  firm.  The  whole  object  of  the 
law  is  to  prevent  a  person  from  being  stripped  of  all  means  of 
carrying  on  his  business,  and  in  this  respect  no  distinction  can 
exist  between  those  who  are  members  of  a  firm  and  those  who 
are -not.  Indeed  it  is  not  claimed  that  members  of  a  firm  are 
not  equally  within  the  words  and  protecting  care  of  the  con- 
stitution and  statute,  but  that  the  right  is  not  given  them, 
because  of  the  peculiar  rights  of  copartners  to  the  firm  prop- 
erty, as  between  themselves  and  also  their  creditors.  If  the 
property  is  exempt  under  the  statute,  parties  dealing  with 
them  must  take  notice  of  that  fact,  and  it  is  no  hardship  what- 
ever to  enforce  the  right  when  the  occasion  arises  which 
demands  it.  The  creditor  in  selling  goods  to  an  individual, 
knows  that  a  certain  portion  of  his  debtor's  property  is  not 
and  will  not  be  subject  to  his  demands ;  and  so,  if  he  sells  to  a 
firm,  and  the  firm  or  each  member  thereof  is  entitled  to  a  statu- 
tory exemption,  the  creditor  sells  in  view  of  the  hazard.  There 
may  be  cases  where,  as  between  the  members,  (and  the  same, 
perhaps,  would  not  apply  as  to  creditors,)  where  one  or  more 
of  the  firm  had  no  interest  in  the  goods,  but  only  in  the 
profits,  and  some  question  might  arise  as  to  the  right  of  such 
copartners  to  claim  any  part  of  this  property  as  exempt ;  but 
such  is  not  this  case,  and  we  do  not,  therefore,  pass  upon  that 
question.  So  other  difficulties  may  arise.  Very  many  of 
these  supposed  difficulties  are  imaginary  only,  but  we  need  not 
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anticipate  them.  In  my  opinion,  the  execution  debtore  in  this 
case  were  each  entitled,  under  our  constitution  and  statute,  to 
his  exemption.  Russell  v.  Lennon,Z9  Wis.  570  (20  Am. 
Rep.  60).  And  see  the  reasoning,  also,  in  Stewart  y.  Brovmy 
87  N.  Y.  850  (93  Am.  Dec.  578)."  And  it  may  be  observed 
that  the  supreme  court  of  Michigan,  at  the  time  of  the  rendi- 
tion of  this  opinion,  was  composed  of  such  able  Jurists  as 
Chief  Justice  Marston,  Benjamin  F.  Graves,  Thomas  M. 
Cooley  and  James  V.  Campbell. 

In  Stoearingen  v.  Bassetl,  65  Tex.  267,  (a  case  involving 
the  right  of  a  partner  to  a  homestead  out  of  the  firm  estate,) 
the  court  say  :  "  The  decisions  and  the  statutes  referred  to 
illustrate  the  tendency  of  our  laws.  Right  or  wrong,  wise  or 
unwise,  from  the  beginning,  neither  the  people  in  conven- 
tion, nor  the  legislature,  nor  the  courts  have  taken  any  back- 
ward steps.  Every  change  has  extended  the  protection,  and 
these  have  been  sufficiently  frequent  to  make  the  progress  of 
expansion  a  steady  march.  When  the  courts  have  hesitated 
or  halted,  they  have  been  brought  forward  into  line  by  the 
law-making  power.  In  the  absence  of  the  definitive  legisla- 
tion to  guide  us,  and  in  obedience  to  the  progressive  tendency 
adverted  to,  we  hold,  against  the  preponderance  of  authority, 
but  with  the  preponderance  of  reason,  that  a  partner  in  a 
solvent  firm  may  destinate  his  interest  in  partnership  realty  as 
a  part  of  his  homestead,  and  thus  secure  it  from  forced  sale." 
See,  also,  Evans  v.  Bryan,  95  N.  C.  174  (59  Am.  Rep.  238), 
in  wliich  case  the  court  hold  that  a  partner  is  entitled  to  have 
the  exemption  set  apart  to  him  out  of  the  partnership  estate. 

Sec.  384.  Homestead  —  Partners  and  cotenants. 
In  Iowa  the  courts  hold  that  a  tenant  in  common  may  have  a 
homestead  set  apart  to  him  out  of  the  common  property  (see 
Jfe-tL-iil  V.  Bankin,  41  la.  85 ;  Thorn  v.  Thorn,  14  la.  49  (81 
Am.  Dec.  451)  ;  and  a  number  of  the  cases  cited  above  hold 
that  partners  in  real  estate  are  in  fact  tenants  in  common.  In 
Minne.'mta,  from  which  state  our  statute  of  exemptions  seems 
to  have  been  taken,  it  is  settled  that  a  tenant. in  common  is 
entitled  to  a  homestead  out  of  the  common  estate.  This  court 
has  held  that  a  tenant  in  common  is  entitled  to  a  homestead 
out  of  the  common  property.      See  Lindley  v.  Davis,  1  Mont. 
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206  (14  Pac.  Rep.  717).     We  are  aware  that  a  great  many 
authorities  hold  that  a  partner  or  tenant  in  common   is  not 
entitled   to  a  homestead  out  of  the  partnership  or  common 
estate.     Perhaps,  in  the  language  of  the  Texas  case,  supra ^  the 
*' preponderance  of  the  authority  "  is  that  way,  but  we  think, 
in  the  language  of  the  same  authority,  '*  the  preponderance  of 
reason  "  is  with  the  authorities  quoted  above,  to  the  effect  that 
partners  and  tenants  in  common  are  entitled  to  a  homestead 
out  of  the  partnership  or  common  estate.     Our  statute   doe& 
not  except  partners  or  tenants  in  common  from  the  benefit  of 
its  provisions.     In  Lindley  v.  Davis^  supra^  our  court  says  : 
"  There  is  no  pretense  that  the  word  *  owner '  cannot  be  ap- 
plied to  a  tenant  in  common."     If  the  word  **  owner,"  as  used 
in  our  statute,  includes  tenant  in  common,  by  what  kind  of 
reason  or  logic  can  it  be  held  to  exclude  partner?     If  so  held, 
it  would  be,  in  effect,  to  construe  our  statute  to  mean  and  read, 
in  the  language  of  the  Georgia  case,  supra ^  "  that  each   head 
of  a  family  in  this  state  shall  be  entitled  to  an  exemption  of 
personalty,  and  a  homestead  of  realty,  except  partners,  and 
they  shall  be  excluded  until  they  pay  off  and  discharge  all 
their  partnership  liabilities."     This  construction  we  consider 
too  narrow  and  illiberal,  and  not  authorized  by  the  language 
of  our  statute.     Our  constitution  (Art.  19,  §  4)  is  as  follows  : 
"  The  legislative  assembly  shall  enact   liberal  homestead  and 
exemption  laws."     The  trend  of  the  later  and  best -considered 
adjudications  is  toward  a  liberal  construction  in  favor  of  the 
debtor   in   such  -cases.      In    Stewart  v.    Brown ^  supra ^  the 
learned  court  say  :  "  The  language  of  the  act  should  be  con- 
strued in  harmony  with  its  humane  and  remedial  purpose.     Its 
design  was  to  shield  the  poor,  and  not  to  strip  them.     The 
interest  it  assumes  to  protect  is  that  belonging  to  the  debtor, 
be  it  more  or  less."     The  tendency  of  legislation  is  in  the  same 
direction  of  liberality.     Our  own  court  has  uniformly  given  a 
liberal  construction  to  our  exemption  and  homestead  laws.    The 
common  law  stripped  the  debtor  of  all  his  property,  if  neces- 
sary to  pay  his  debts,  and  put  him  in  jail  if  he  had  not  enough 
to  pay  in  full.     But  we  have  traveled  a  long  way  from  the 
inhumanity  and  cruelty  of  this  system,  and  still   the  tendency 
is  to  a  higher  plane  of  liberality  and  humanity.     The   illiberal 
construction  of  our  statute  contended  for  by  the  appellant  in 
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this  case,  and  heretofore  and  now  in  vogue  in  many  jurisdic- 
tions, is  too  narrow  and  harsh, — is  not  in  keeping  with  the 
spirit  of  humanity  that  pervades  the  later  best -considered  cases 
on  the  subject.  It  is  retrogressive,  and,  if  adopted,  would  rele- 
gate a  large  portion  of  our  population  to  the  rigors  and  cruel- 
ties of  the  common  law.  We  therefore  hold  that  a  partner, 
having  the  necessary  qualifications,  is  entitled,  as  against  cred- 
itors of  the  firm,  to  claim  and  hold  a  homestead  in  the  partner- 
ship estate.  But  this  is  not  to  be  understood  as  affecting  in 
any  way  the  mutual  rights  and  relations  of  partners  among 
themselves  in  adjusting  their  rights  and  interests  in  the  part- 
nership estate.     The  judgment  of  the  court  below  is  affirmed. 

Haiiwood,  J.,  concurs. 

De  Witt,  J.  (concurring.)  I  concur  in  affirming  the 
judgment.  The  case  oiLindleyy.  Davis,Q  Mont.  458  (IS 
Piic.  Rep.  118)  ;  and  7  Mont.  206  (14  Pac.  Rep.  717),  was 
earnestly  contested  by  counsel,  and  deliberately  considered  by 
the  court.  It  was  finally  held  that  a  cotenant  was  entitled  to 
homestead  in  real  estate  held  in  cotenancy,  Lindlcy  v.  Davis, 
7  Mont.  206  (14  Pac.  Rep.  717).  That  decision,  remaining 
undisturbed,  decides,  I  think,  the  case  before  us.  In  that  case 
thi;  court  held  that  the  facts  showed'that  the  premises  had,  by 
the  partners,  been  withdrawn  from  the  partnership  assets,  and 
were  owned  by  the  partners  as  cotenants,  as  in  any  other 
cotenancy  (regardless  of  the  partnership  relations  of  the 
owners),  and  that  they  had  been  devoted  to  the  homestead  of 
the  partner  Davis,  the  defendant  in  the  case.  I  think,  in  the 
case  at  bar,  that  there  ts  a  stronger  showing  of  a  withdrawal 
of  the  premises  by  the  partners  from  the  partnership  assets  (if 
they  ever  were  such ) ,  and  a  devotion  of  the  same  to  the  home- 
stead of  Speith.  Such  facts,  and  the  application  of  the 
decision  in  Lindley  v.  Davis  that  the  cotenant  is  entitled  to 
homestead  in  the  common  property,  are  sufficient,  in  my  mind, 
to  sustain  the  homestead  claim  of  Speith,  I  therefore  concur 
in  the  judgment  pronounced. 

Note.  The  twoopiuiousiD  thecaseof  £tn<U«y  v.  .Dtit'Ct,  6 Mont. 
4;33  (13  Pac.  Rep.  118);  7  Mont.  206  (14  Pac.  Rep.  717).  referred  to  in 
the  coacurring' opinion  of  De  Witt,  J.,  rupra,  afford  an  illustration 
of  the  irreconcilable  condition  of  the  decided  cases  upon  tbe  point 
involved  ia  the  case  reported.    The  principal  opinion  recognizes 
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that  the  "  weig^ht  of  authority,"  numerically  speaking^,  is  ag-ainst  it. 
Kerr  in  his  late  work  on  Real  Property,  §  1540,  says:  **  The  prevail- 
ing doctrine  is  that  a  homestead  cannot  be  set  apart  to  one  of  the 
partners  out  of  the  partnership  realty,  until  the  partnership  credi- 
tors are  jwovided  for."  Citing,  KingaUy  v.  KingsUy,  39  Cal.  665; 
Drake  v.  Mtxfre,  66  la.  58  (23  N.  W.  Rep.  263);  Guptil  v.  McFee,  9  Kan. 
30,  35;  Pond  y.  EimbaU^  101  Mass.  105;  Amphlett  v.  Hibhard,  29  Mich. 
298;  StaU  v.  Spencer,  64  Mo.  355  (27  Am.  Rep.  244);  Terry  v.  Berry,  13 
Nev.  514;  Rhodes  v.  WWams,  12  Nev.  20,  28;  Oayhrd  v.  Imhoff,  28  O. 
St.  317  (20  Am.  Rep.  762);  BonsaU  v.  CanUy,  44  Pa.  St.  442,  447;  Ex 
parte  Karieh,  32  S.  C.  437  (11  S.  E.  Rep.  298);  BueeeUv.  Lennon,  39  Wis. 
570  (20  Am.  Rep.  60);  Be  Handlin,  3  Dill.  C.  C.  290  (12  Nat.  Bankr. 
Reg.  49;  2  Cent.  L.  J.  264;  Fed.  Cas.  No.  6018);  Be  Smith,  2  Hughes  C. 
C.  307  (Fed.  Cas.  No.  12,  797);  Shtn't  v.  McQruder,  22  Fed.  Rep.  46.  To 
the  same  effect,  see,  Oiovana  v.  First  Nat.  Bank,  55  Ala.  305  (28  Am. 
Rep.  723);  Baker  v.  Sheehan,  29  Minn.  235;  Proeser  v.  Hartley,  35  Id. 
340;  Wiee  v.  Frey,  7  Neb.  134  (29  Am.  Rep.  380);  White  v.  Hefner,  30 
La.  Ann.  1280  (31  Am.  Rep.  238);  State  v.  Bowden,  18  Fla.  17;  Bichard- 
ton  V.  AdUr,  46  Ark.  43;  Trowbridge  v.  Grose,  117  111.  109  (7  N.  E.  Rep. 
347);  BoberUhate  y.  Hanway,  52  Miss.  713;  Chdlfant  v.  Grant,  8  I^ea  118. 
In  addition  to  the  authorities  cited  in  the  opinion  reported  it  is  sup- 
ported by  the  following  cases.  McCoy  v.  Brewnan,  61  Mich.  362  (28 
N.  W.  Rep.  129;  1  Am.  St.  Rep.  589);  McMillan  et  al  v.  WUUams  et  al, 
109  N.  C.  252  (13  S.  E.  Rep.  764);  0' Gorman  v.  Fink,  57  Wis.  649  (46 
Am.  Rep.  58);  Bums  v.  Harris,  67  N.  C.  140;  TiU's  Case,  3  Neb.  261; 
AUen  V.  Griseon,  90  N.  C.  90.  > 
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Sec.  385.  As  to  the  right  of  exemption — ^When  and 
how  asserted.  Exemptions  of  a  partnership,  under  the  law, 
belong  to  the  firm,  and  are  not  several  exemptions  for  each 
partner.  Yet  each  partner  is  entitled  to  his  several  interests 
in  the  exemption,  according  to  the  number  and  interest  of  the 
partners,  and,  if  one  or  more  of  the  partners,  at  the  time  when 
he  could  demand  and  require  the  payment  of  the  exemptions, 
waives  his  individual  right  to  them',  he  is  precluded  from  de- 
manding them ;  and  should  the  other  partners  demand  their 
share  of  the  exemptions  before  signing  stipulation  of  settle- 
ment, and  they  are  paid  to  them  individually,  they  become  their 
individual  property,  and  not  the  property  of  the  firm.  Beits 
V.  Letcher,  1  S.  Dak.  182  (46  N.  W.  Rep.  193).  In  Iowa  it 
is  held  that  under  U.  S.  Rev.  Stat.,  §  4747,  real  estate 
purchased  with   pension   money   is   exempt   from  execution. 
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Crowv.Br(ni;n,SQU.  741  (58  N.  W.  Rep.  1^1);  Afarguardi 
V.  Masort,  87  la.  186  (54  N.  W.  Rep.  72)  approving  Crow 
V.  Brown,  81  la.  844  (46  N.  W.  Rep.  098);  2  Ballards'  An- 
nual, §§283-286.  The  contrary  U  held  in  Kentucky.  Coai- 
ley  V.  Under-wood,        Ky.  (18  S.  W.  Rep.  7) ;  Johnson 

dc.  V.  Blkins,  90  Ky.  16S  (18  S.  W.  Rep.  448 ;  8  L.  R.  A. 
552).  Property  exempt  from  execution  is  not  subject  to  the 
lien  of  a  judgment  or  execution.  King  el  al.  v.  Easton,  185 
Ind.  85S  (85  N.  E.  Rep.  181).  Where  a  debtor  executes  an 
absolute  deed  of  a  trust  of  all  his  property  for  the  benefit  of  his 
creditors,  and  reserves  no  right  to  exemption,  he  is  not,  on  the 
•  sale  thereof,  entitled  to  any  of  the  proceeds  as  exemption 
money.  Carroll  v.  Else  £  Co.,  75  Md.  801  (23  Atl.  Rep. 
740).  In  pleading  the  right  of  exemption,  a  mere  general  alle- 
gation of  the  existence  of  such  right  is  not  sufficient ;  it  must 
appear  that  the  contract  was  of  the  character  authorizing  it. 
Jackson  el  al.  v.  Zanders  et  al.,  184  Ind.  529  (84  N.  E.  Rep. 
828)-  An  execution  sale  of  property  which  the  debtor  might 
have  selected  as  exempt  under  the  statute  (Mo.  Rev.  Stat. 
1889,  I  4907,)  passes  title  to  the  purchaser,  notwithstanding 
the  failure  of  the  officer  to  notify  the  debtor  of  his  right  to 
make  such  selection,  rinley  v.  Barker,  110  Mo.  408  (20  S. 
W.  Rep.  179). 

Sec.  386.  Who  may  claim  a  homestead.  Where  the 
husband  is  a  fugitive  from  justice  the  wife  may  claim  the 
homestead  which  she  with  her  family  continue  to  occupy. 
Hollis  v.  State,  59  Ark.  211  (27  S.  W.  Rep.  78).  In  North 
Carolina  a  married  woman  may  claim  a  homestead  as  agaiaet 
a  judgment  made  a  charge  on  her  separate  real  estate  the 
same  as  if  she  were  a  feme  sole.  Bailey  v.  Barron,  112  N. 
C.  54  (16  S.  E.  Rep,  910).  As  to  who  is  "a  resident  of  this 
state"  within  the  meaning  of  N.  C.  Const.,  Art.  10,  g  2  giv- 
ing a  homestead  right  to  such  a  person.  Fulton  v.  Roberts  et 
al.,  118  N.  C.  421  (18  S.  E.  Rep.  610).  A  married  woman 
living  with  her  husband  cannot  have  the  homestead  set  apart 
to  her  as  the  "  head  of  the  family."  Ga.  Code,  §  1753 
applied.  Johnson  v.  Little,  90  Ga.  781  (17  S.  E.  Rep.  294). 
Ga.  Const.  1877,  construed — right  of  a  married  woman  to  have 
a  homestead  set  apart  in  her  property  on  account  of  her  being 
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a  well  "  person  having  the  care  and  support  of  dependent 
females."  Johnson  v.  Little,  90  Ga.  781  (17  S.  E.  Rep. 
294).  One  who,  with  his  niece,  maintains  a  household,  may 
claim  a  homestead  as  "  the  head  of  a  family."  Fant  v.  Gist, 
86  S.  C.  576  (15  S.  E.  Rep.  721).  One  who  has  residing 
with  him  a  widowed  daughter  and  her  child,  who  are  depend- 
ent on  him,  is  a  housekeeper,  and  as  such  is  entitled  to  a 
homestead  under  Ky.  Gen.  Stat.,  ch.  88,  art.  18,  which  gives 
to  every  "  bona  fide  housekeeper  with  a  family"  a  homestead 
worth  one  thousand  dollars.  Ross  v.  Sweeny  et  a/.,  Ky. 
(15  S.  W.  Rep.  857).  But  a  surviving  husband,  whose 
family  consists  of  himself  and  housekeeper,  is  not  protected 
by  the  statute.  Ellis  v.  Davis,  90  Ky.  188  (14  S.  W.  Rep. 
74).  Nor  is  one  who  resides  with  children  who  have  no 
natural  or  legal  obligation  on  him  for  support,  being  strangers 
in  blood  to  him.  Bosquett  dc.  v.  Hall,  90  Ky.  566  (18  S.  W. 
Rep.  244;  29  Am.  St.  Rep.  404;  9  L.  R.  A.  851).  A  non- 
resident wife  who  has  never  lived  upon  the  lands  in  which 
she  seeks  to  assert  a  homestead  right  cannot  maintain  such  a 
claim.  Black  v.  Singley,  91  Mich.  50  (51  N.  W.  Rep.  704). 
Following  Stanton  v.  Hitchcock,  64  Mich.  816  (81  N.  W. 
Rep.  895).  Where  a  husband  and  wife  occupy  the  premises 
as  a  homestead  and  he  deserts  her,  her  interest  therein  be- 
comes an  existing  right  which  she  is  entitled  to  protect. 
Bycrset  al.  v.   Johnston,         la.  (56  N.  W.  Rep.  449). 

In  South  Dakota  under  Comp.  Laws,  §  5260,  a  non-resident 
wife  acquires  only  such  homestead  rights  as  she  takes  under 
her  resident  husband.      Clark   v.    Evans,         S.    Dak. 
(60N.  W.  Rep.  862). 

Sec.  387.  In  what  lands  a  homestead  may  be 
claimed  and  what  may  be  included.  Under  §  1  of  the  Ne- 
braska Homestead  Act  of  1879,  it  is  held  that  a  homestead  may 
be  claimed  in  lands  held  in  joint  tenancy.  Giles  v.  Miller,  86 
Neb.  846  (54  N.  W.  Rep.  551 ;  88  Am.  St.  Rep.  780).  Citing 
numerous  authorities.  A  cotenant  in  possession  of  the  com- 
mon property  may  assert  a  homestead  therein,  and  it  is  not 
necessary  that  his  occupancy  be  with  the  consent  of  his  coten- 
ants.  Lewis  et  al.  v.  White,  69  Miss.  852  (13  So.  Rep.  849; 
80  Am.  St.  Rep.  557).     Under  Colo.  Gen.  Stat.  1888  pp.  539, 
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540,  a  homestead  may  be  asserted  upon  an  undivided  interest 
in  land.  Dallemand  et  al.  v.  Mannon,  4  Colo.  App.  262  (35 
Pac,  Rep.  679).  It  may  be  claimed  in  a  leasehold  estate.  In 
re  Emerson,         Minn.  {60  N.  W.  Rep.   23)  ;  Maatta  v. 

Kippola,        Mich.  (60  N.   W.  Rep.  800);   Robson    v. 

Hough,  56  Ark.  621  (20  S.  W.  Rep.  528).  Under  a  statute 
(Miss.  Code  1880,  §  1248)  exempting  a  certain  quantity  of 
land  to  every  citizen,  "  male  -ot  female,  being  a  householder, 
and  having  a  family,"  the  requisite  amount  moy  be  claimed 
as  exempt  whether  the  title  be  in  the  husband  or  wife  exclu- 
sively or  partly  in  each.  Pvwers  v.  Sample  et  al. ,  69  Miss.  6T 
(12  So.  Rep.  887)  •  A  homestead  may  be  selected  and  set 
apart  in  mineral  lands  of  the  United  States  which  have  been 
located  and  used  chiefly  as  a  placer  mining  claim,  where  they 
are  occupied  by  the  owner  as  his  residence.  (Cul.  CJv.  Code, 
g§  1237,  1266,  1465  applied.)  Gayhrd  v.  Place  et  ux.,  98 
Cnl.  472  (88  Pac.  Rep.  484).  The  homestead  exemption  ex- 
tends to  permanent  fixtures  in  a  building  thereon,  ^ew 
Orleans  Ins.  Ass'n  v.  Jameson,  6  Tex.  Civ.  App.  282  (25  S. 
W.  Rep.  807). 

A  building  which  is  exempt  from  levy  and  sale  aa  an 
appurtenance  of  the  exempt  homestead  does  not  lose  its 
exempt  character  by  the  wrongful  severance  thereof  from  the 
realty  by  a  trespasser.  Wylie  v.  G«*«(/yjc«,51  Minn.  860 
(58  N.  W.  Rep.  805;  88  Am.  St.  Rep.  609;  19  L.  R.  A.  88). 
The  fact  that  the  farm  selected  as  a  homestead  produces  more 
grains  and  grain  than  is  used  by  the  owner,  which  is  marketed 
by  him,  does  not  make  it  such  a  place  of  business  as  to  come 
within  the  rule  that  property  used  for  business  purposes 
solely  cannot  be  selected  as  a  homestead.  Kennedy  v.  Glosier 
et  al.,  98  Cal.  148  (82  Pac.  Rep.  941).  Separate  tracts, 
although  not  contiguous,  when  used  together  may  constitute  a 
homestead.     Skubert  v.    Winston,         Ala.  (11  So.  Rep. 

200) ;   Winston  v.  Hodges,        Ala.  (15  So.  Rep.  528)  ; 

Ross  V.  S-weeny  et  al.,         Ky.  (15  S.    W.  Rep.   357); 

Slaughter  et  al.  v.  Kam,         Ky.  (28  S.  W.  Rep.  791). 

Where  the  owner  of  a  homestead  purchases  lots  contiguous 
thereto,  and  uses  them  as  a  part  thereof,  they  become  a  part 
of  his  homestead.  Little  et  ux.  \.  Baker  el  al.,  Tex.  Civ. 
App.  (26  S.  W.  Rep.  805).    Under  S.  C.  Const.,  art.  2,  g 
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82,  one  residing  on  land  belonging  to  his  wife  cannot  claim  a 
homestead  in  contiguous  lots  belonging  to  him  on  which  there 
is  no  dwelling.      Trimmier  v.    Winsmith^         S.  C.  (19 

S.  £.  Rep.  288).  Where  a  tenant  purchases  the  property 
occupied  with  a  fixed  intention  of  claiming  it  as  a  homestead, 
it  becomes  such  the  instant  of  the  purchase.  Preiberg  eial,  v. 
Walzem,  85  Tex.  264  (20  S.  W.  Rep.  60 ;  84  Am.  St.  Rep. 
808).  A  homestead  may  be  claimed  in  property  upon  which 
one  is  building  a  house  with  a  fixed  intention  of  occupying 
the  same,  and  which  is  occupied  as  soon  as  sufficiently  com- 
pleted, Kingman  v.  O*  Callaghan  et  aL^  S.  Dak. 
(57  N.  W.  Rep.  912)  ;  but  such  improvement  must  be  made 
with  a  bona  fide  intention  of  claiming  the  property  as  a  home- 
stead, Sharp  V.  Johnston^  Tex.  (19  S.  W.  Rep. 
259).  Under  Ark.  Const.  1874  providmg  for  a  homestead  in 
property  *' owned  and  occupied  as  a  residence,'  •  •  •  to  be 
selected  by  the  owner,"  in  order  to  impress  land  with  the 
character  of  a  homestead  it  must  be  actually  occupied  as  a 
place  of  residence.  Tillar  et  al,  v.  Bass^  57  Ark.  179  (21  S. 
W.  Rep.  84).  Under  S.  &  B.  Wis.  Stat.,  §  2988,  a  homestead 
right  may  be  asserted  in  lands  for  which  a  homestead  has  been 
exchanged.  Hoppe  v.  Goldberg,  82  Wis.  660  (58  N.  W. 
Rep.  17). 

Under  Mo.  Gen,  Stat.  1865,  p.  451,  §  8,  which  provide 
that  the  owner  of  the  homestead  may  assert  a  homestead  right 
in  lands  purchased  with  the  consideration  realized  from  the 
sale  of  his  homestead,  it  is  held  that  where  the  owner  of  a 
homestead,  while  sick,  exchanged  his  homestead  for  other 
land,  with  the  fixed  intention  of  moving  to  and  residing  upon 
such  land,  and  died  without  doing  so,  the  land  constituted  his 
homestead  at  the  time  of  his  death.  Goode  et  al,  v.  Lewis, 
118  Mo.  857  (24  S.  W.  Rep.  61).  A  hotel  cannot  be  claimed 
as  a  homestead  although  occupied  as  a  residence  by  the  claim- 
ant and  his  wife  while  carrying  on  the  business  therein.  In 
re  McDowelVs  Estate,  108  Cal.  264  (85  Pac.  Rep.  1081 ;  87 
Pac.  Rep.  208).  Buildings  rented  for  business  purposes  and 
separated  from  the  claimant's  enclosed  residence  lot  by  an  alley 
20  feet  wide,  cannot  be  claimed  by  him  as  a  homestead. 
Charles  et  ux.  v.  Chaney  et  al,,         Tex.  Civ.  App.  (26  S. 

W.  Rep.  169).     A  homestead  situated  within  an  inhabited 
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and  platted  village  is  an  urban  residence  with  which  rural  land 
cannot  be  blended  so  as  to  form  onehomestead.  First  National 
Bank  of  Aransas  Pass  v.  Walsh.,  Tex.  Civ.  App.  (26 

S.  W.  Rep.  1118).  Under  a  constitutional  provision  provid- 
ing for  a  family  homestead  "consisting  of  dwelling  house, 
outbuildings,  and  l^nds  appurtenant,"  it  was  held  that  land 
rented  out  by  the  owner,  and  not  used  in  connection  with  his 
family  homestead,  could  not  be  claimed  as  exempt  as  appur- 
tenant to  the  homestead.  Harrell  v.  Kea  el  al.,  87  S.  C.  869 
(16  S.  E.  Rep.  42).  Particular  fact  cases  in  which  the  claim 
lo  a  homestead  was  upheld.  Myers  v.  Weaver,  Mich. 
(59  N.  W.  Rep.  810).  In  Alabama  it  is  held  that  where 
the  occupation  of  a  building  as  a  residence  is  only  auxiliary  to 
its  use  for  a  business,  and  only  a  relatively  small  part  of  the 
building  is  devoted  to  the  use  of  the  occupant  as  a  residence, 
and  the  chief  adaptation  and  use  are  those  of  business,  the 
building  is  not  a  homestead,  even  though  the  occupant  have 
no  other  home,  and  uses  this  for  all  the  purposes  of  living. 
Garrett  etal.  v.  Jones,  95  Ala.  96  (10  So.  Rep.  702).  Citing 
Ackleyy.  Chamlierlain,  16  Cal.  l&l  iLazell  v.  Lazcll,  8  Allen, 
57b;Afercierv.  Chace,  11  Allen,  194;  Goldman  v.  Clark,  1 
Nev.  mi\Harriman  v.  Insurance  Co.,  49  Wis.  71  (5  N.  W. 
Rep.  12)  ;  Laughlin  v.  Wright,  68  Cal.  113 ;  Pryor  v.  Stone, 
70  Amer.  Dec.  841,  and  notes  848  et  seq.  The  right  to  claim 
a  homestead  does  not  extend  to  a  fractional  interest  in  the  land 
owned  by  a  husband  and  wife  and  which  he  has  conveyed  to 
her  in  fraud  of  his  creditors.  McBride  v.  Putnam  et  ux.,  99 
Mich.  469  (58  N.  W.  Rep.  857). 

In  Texas  it  is  held  that  a  house  built  on  land  on  which  the 
owner  himself  lives,  and  rented  continuously  to  another,  with- 
out ever  being  used  in  connection  with  his  own  house,  or  for 
any  household  or  domestic  purposes,  or  as  a  place  of  abode  for 
any  of  his  own  family,  is  not  a  part  of  the  homestead,  though 
inclosed  by  the  same  fence,  nor  can  the  owner's  mere  inten- 
tion to  make  it  part  of  the  homestead  have  that  effect;  but 
such  owner  is  entitled  to  hold  as  a  homestead  the  land  occu- 
pied by  tlie  house  in  which  he  himself  lives,  as  well  as  the  land 
used  by  him  for  a  pasture,  and  for  other  purposes  in  connection 
therewith.     McDonald  v.   Clark  et   al.,         Tex.  (19  S, 

VV.  Rep.  1023).     Under  Rev.  St.  111.  1891,  ch.   52,  g   1,  a 
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householder  having  a  family  and  living  on  land  which  he 
has  contracted  to  purchase  has  an  estate  of  homestead  therein. 
Stafford  V.  Woods,  144  111.  208  (88  N.  E.  Rep.  589).  In  Iowa 
it  is  held  that  the  head  of  a  family  owning  a  homestead  has 
a  right  to  hold  as  exempt,  not  only  the  homestead  and  its  use, 
but  also  crops  or  money  which  he  may  derive  from  its  use 
while  the  property  remains  a  homestead.  Morgan  v.  Roun- 
tree  et  aL,         la.  (55  N.  W.  Rep.  65).     The  proceeds  of 

sale  of  an  Iowa  homestead  lose  their  distinctive  character  when 
invested  in  another  state,  and  no  exemption  attaches  to  land 
afterwards  purchased  in  Iowa  with  the  proceeds  of  sale  of  the 
land  in  such  other  state.  Dalton  v.  Webb,  88  la.  478  (50  N. 
W.  Rep.  58;  82  Am.  St.  Rep.  814).  It  is  held  that  where  a 
portion  of  a  building  is  used  for  homestead  purposes  and  another 
portion  for  business,  and  the  building  is  so  constructed  that  a 
sale  of  the  latter  portion  will  interfere  with  the  proper  use  of 
the  former,  the  whole  building  will  be  exempt.  Cass  County 
Bank  V.  Weber  88  la.  68  (48  N.  W.  Rep.  1067  ;  82  Am.  St. 
Rep.  288). 

Sec.  388.  Declaration  of  homestead.  Under  Ala. 
Code  1886,  §  2521,  as  to  homestead  exemption,  it  is  not 
sufficient  that  the  claim  be  merely  handed  to  the  officer,  and 
then  taken  back,  and  filed  with  the  judge  of  probate  for  reg- 
istration. Scheuer  et  aL  v.  King,  Ala.  (18  So.  Rep. 
912).  Where  the  area  and  value  of  the  homestead  do  not 
exceed  the  limit  allowed  by  'law  as  exempt,  and  it  is  not  a 
part  of  a  larger  portion,  a  selection  is  unnecessary.  Pollock 
et  al.  V.  McNeil  et  ux.,  Ala.  (18  So.  Rep.  987). 
Where  land  selected  as  a  homestead  is  situated  in  diffisrent 
counties,  a  declaration  of  the  homestead,  executed  in  dupli- 
cate, and  one  recorded  in  each  county,  has  the  same  effect  as 
one  declaration  recorded  in  all  the  counties.  Kennedy  v. 
Gloster  et  aL,  98  Cal.  148  (82  Pac.  Rep.  941).  The  notice 
of  the  claim  of  homestead,  required  by  the  Nebraska  statute, 
in  the  absence  of  the  debtor,  may  be  served  by  his  wife,  and 
if  served  upon  knowledge  of  the  levy  having  been  made  it  is 
sufficient,  and  such  claim  is  not  invalid  because  it  includes 
more  property  than  is  exempt.  Guigley  v.  McEvony,  41 
Neb.    78    (59  N.  W.  Rep.  767).     S.  C.  Gen.  Stat.,  §  2002 
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applied.  Brown  v.  Williamson,  87  S.  C.  181  (15  S.  E.  Rep. 
926).  Under  Cal.  Civ.  Code,  g  1262,  the  acknowledgraent  of 
a  marritd  woman  to  a  declaration  of  homestead  must  be  in  the 
same  manner  as  to  other  conveyances.  Kennedy  v.  Glostcr  et 
al.,QS  Cal.  148  (82  Pac.  Rep.  941).  Miss.  Code  1880,  §§ 
1251,  1252 — selection  of  homestead.  Richie  v.  Duke,  70 
Miss.  06  (12  So.  Rep.  208).  Colo.  Gen.  Stat.  1888,  §  1682 
construed— designation  of  the  claim  of  homestead  on  the 
record  title.  Dallemand  et  al,  v.  Afannon,  4  Colo.  App.  263 
(85  Pile.  Rep.  679). 

Sec.  389.  Exemption  of  homestead  from  debts.  A 
judgment  is  not  a  lien  upon  homestead  premises,  and  the 
owner  can  convey  the  same  free  from  his  previous  judgment 
debts.  Giles  v.  Miller,  86  Neb.  846  (64  N.  W.  Rep.  551 ;  88 
Am.  ,St.  Rep.  780)  ;  Ayres  v.  Oriel,  85  la.  720  (51  N.  W. 
Rep.  14)  ;  Davis  el  al.  v.  Davis  el  al.,  56  Ark.  156  (19  S.  W. 
Rep.  502).  The  homestead  cannot  be  sold  to  eatisfy  a  judg- 
ment against  the  husband  for  a  line  and  costs  in  a  criminal 
pro&ecution.  HolUs  v.  Slate,  69  Ark.  211  (27  S.  W.  Rep. 
78).  Where  the  homestead  is  occupied  by  the  debtor  and  his 
family,  its  sale  on  execution,  followed  by  a  sheriff's  deed,  does 
not  confer  any  title  upon  the  purchaser  who  had  knowledge 
of  such  occupancy.  Baumann  v.  Franse,  87  Neh.  807  (56 
N.  \V.  Rep.  895).  In  order  for  property  to  be  relieved  from 
liability  for  debt,  on  the  ground  of  its  being  a  homestead,  it 
must  actually  be  used  for  homestead  purposes  at  the  time  the 
debt  is  sought  to  be  enforced  against  it.  Wilson  et  al.  v. 
Svjascy  et  al.,         Tex.  (20   S.  W.  Rep  48).     A  home- 

stead acquired  by  devise  is  not  subject  to  the  prior  debts  of 
the  <kvisee.  Pendergest  v.  Heekin,  94  Ky.  884  (22  S.  W. 
Rep.  005).  A  waiver  in  a  note  of  the  maker's  homestead  and 
exemption  rights  is  void  as  to  homestead  rights  subsequently 
acquired  by  inheritance.     Maguire  v.  Kennedy,         la. 

i  N.  W.  Rep.  86).  Under  Ga.  Const.,  art  9,  §  1 ;  Code,  §g 
W^'l.  7)210,  a  homestead  exemption  in  property  cannot  be 
asserted  in  property,  as  agamst  the  vendor,  where  the  pur- 
chase money  has  not  been  paid.  Perdue  v.  Fraley,  92  Ga. 
780  ( 10  S.  E.  Rep.  40).  In  order  to  subject  the  homestead  to 
a  claim  for  borrowed  money  for  the  reason  that  it  was  used  to 
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pay  a  part  of  the  purchase  price  therefor  and  to  liquidate  bills 
for  material  used  in  improvements  thereon,  it  must  be  made  to 
appear  that  the  money  was  loaned  with  a  specific  agreement 
or  understanding  that  it  was  to  be  used  for  such  special  pur- 
poses. Dreesev.  Myers ^  52  Kan.  126  (84  Pac.  Rep.  849;  8^ 
Am.  St.  Rep.  886).  No  judgment  can  be  entered,  estab- 
lishing or  foreclosing  a  lien  on  a  homestead,  unless  both  hus- 
band and  wife  are  made  parties  to  the  suit,  when  the  lien 
claimed  is  neither  for  taxes,  for  the  purchase  of  the  premises, 
nor  the  erection  of  improvements  thereon.  Hofman  v.  Dem- 
pie,  58  Kan.  792  (87  Pac.  Rep.  976;  85  Pac.  Rep.  808).  One 
who  seeks  to  subject  the  homestead  to  his  debt  has  the  burden 
of  showing  that  his  claim  is  one  for  which  the  homestead  may 
be  sold.  N.  C.  Const.,  art.  10,  §  4  applied.  McMillan  et  aL 
V.  Williams  et  aL,  109  N.  C.  252  (18  S.  E.  Rep.  764).  In 
Illinois  it  is  held  that  a  sale  on  execution  of  the  homestead  of 
the  judgment  debtor,  without  observing  the  requirements  of 
the  statute,  is  void.  Bullen  et  aL  v.  Dawson,  189  111.  688  (29 
N.  £.  Rep.  1088).  It  is  not  subject  to  a  judgment  for 
alimony.  Bijle  v.  Pullam,  114  Mo.  50  (21  S.  W.  Rep.  450). 
Citing,  Smyth,  Homest,,  §  807;  Doyle  v.  Coburn,^  AWen  71; 
Byers  v.  Byers,  21  Iowa  268.  It  may  be  subjected  to  a 
mechanic's  lien.  Bonner  v.  Minnier  et  aL,  18  Mont.  269  (84 
Pac.  Rep.  80 ;  40  Am.  St.  Rep.  441 ) .  A  foreclosure  sale  of 
the  homestead  is  void  as  against  the  wife  of  the  defendant,  she 
not  having  been  made  a  party  thereto.  Watts  v.  Gallagher 
et  aL,  97  Cal.  47  (81  Pac.  Rep.  626). 

Under  Mills'  Ann.  Colo.  Stat.,  §§2182,2188,  exempting 
the  homestead  from  execution,  but  requiring  it  to  be  desiscnated 
as  a  "homestead"  by  an  entry  signed  by  the  owner  on  the  mar- 
gin of  his  recorded  title,  it  is  held  that  land  so  designated 
prior  to  issuance  of  the  execution,  is  exempt  from  its  operation » 
though  the  judgment  was  obtained  before  the  owner  acquired 
title  to  the  land  or  designated  it  as  a  homestead.  Woodward 
V.  People's  Nat.  Bank  et  aL,  2  Colo.  App.  869  (81  Pac.  Rep. 
184).  Ky.  Gen.  Stat.,  ch.  88,  art.  18,  §  16,  makes  the  home- 
stead exemption  inapplicable  where  the  debt  or  liability  in  suit 
*' existed  prior  to  the  purchase  of  the  land,  or  the  erection  of 
the  improvements  thereon."  In  construing  this  statute  it  is 
held  that  the  word  "  purchase  "  signifies  acquisition  by  mak- 
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ing  full  payment ;  that  one  who  claime  the  benefit  of  this  ex- 
ception must  plead  it ;  but  it  is  not  necessary  for  the  home- 
stead claimant  to  actually  occupy  the  land  prior  to  the  creation 
of  the    debt.     Morehead  v.  Morehead,         Ky.  (25  S.  W. 

Rep.  750).   The  tearing  down  of  an  old  residence  ^nd  the  build- 
ing of  a  new  one  partly  out  of  the  same  material  is  an"  improve- 
ment "  within  the  meaning  of  this  statute.     Butler  v.  Davis, 
Ky.  (28   S.  W.  Rep.  220).      Under  this   statute    a 

homestead  bought  on  credit  may  be  subjected  to  the  payment 
of  a  subsequently  created  debt,  to  the  extent  of  purchase 
money  paid  after  the  creation  of  the  debt.  Mosely  v.  Sevins, 
91  Ky-  260  (15  S.  W.  Rep.  527).  OverruUng  Griffen  v. 
Procter,  14  Bush,  571.  W.-ish.  Gen.  Laws  1877,  §  846  ;  2  Code, 
§§  449,  484,  construed.  Philhrick  v.  Andrews^  8  Wash.  St.  7 
(35Pac.  Rep.  858).  Wis.  Rev.  Stat.,  §8168,  applied.  Rozek 
V.  Rcd:rinski,  87  Wis.  525  (58  N.  W.  Rep.  262). 

Sec.  300.  Exemptionof  homestead  from  mechanic's 
lien.  In  Texas  it  is  held  that  where  a  married  woman  with 
the  proceeds  of  the  sale  of  her  former  homestead  purchased 
an  unimproved  lot  with  the  avowed  intention  of  making  it 
the  homestead  of  herself  and  husband,  and  immediately  con- 
tracted with  a  builder  for  the  erection  of  a  dwelling  house 
thereon ,  it  constituted  the  lot  a  homestead ;  and  a  material  man, 
who  \vith  knowledge  of  these  facts  furnished  lumber  under  a 
verbal  contract  to  be  used  in  the  erection  of  the  dwelling 
acquired  no  lien  on  the  property  superior  to  the  homestead 
exemption.  Cameron  et  al.  v.  Gebhard  et  ux.,  85  Tex.  610 
(22  S.  W.  Rep.  1088 ;  84  Am.  St.  Rep.  882).  In  Kansas  it  ia 
held  that  in  order  to  create  a  lien  on  the  homestead  for  im- 
provements erected  thereon,  the  joint  consent  of  husband  and 
wife  is  not  necessary.  United  States  Inv.  Co.  v.  Phelps  <£ 
Bigclo'j;   Wind  Mill  Co.,        Kan.  (87  Pac.  Rep.  982). 

Sec.  391.  Statutory  amounts  of  exemption.  Under 
Acts  1884-85,  p.  114,  a  homestead  not  exceeding  160  acres 
and  If:,'. 000  in  value  vested  absolutely  in  the  widow,  whether 
or  not  the  estate  was  solvent.      Smith  et  al.  v.  Boutwell  etal., 

ALi.  (18  So.  Rep.  568).     In  Michigan  lands  consti- 

tuting ;i  homestead  not  exceeding  $1,500  in  value  are  not  sub- 
ject to  levy  and  sale  under  execution.      Chandler  v.    Whitley 
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et  a/.,  100  Mich.  818  (58  N.  W.  Rep.  1011).  Where  the 
statute  provides  for  a  homestead  exemption  not  exceeding  in 
value  a  certain  amount,  the  owner  cannot,  after  the  laying  o£F 
of  the  homestead,  erect  buildings  thereon,  increasing  the  value 
much  beyond  the  limit,  and  claim  the  whole  as  exempt;  and 
equity  will  decree  that  the  amount  above  the  specified  limits 
shall  be  applied  to  the  payment  of  his  debts.  N.  C.  Const., 
art.  10,  §  2,  applied.  Vanstory  v.  Thornton,  110  N.  C.  10  (14 
S.  E.  Rep.  687). 

Sec.  302.  Business  homestead.  Where  a  part  of  the 
lots  claimed  as  a  business  homestead  is  occupied  by  the  busi- 
ness house  of  the  head  of  the  family,  the  remaining  portion  is 
exempt  from  forced  sale,  unless  it  appear  that  it  is  used  for 
some  purpose  unconnected  with  the  business  of  the  claimant , 
Leavell  et  ux.  v.  Lapowski,  85  Tex.  168  (19  S.  W.  Rep.  1004); 
whether  it  be  occupied  by  the  claimant  or  rented,  Pord  v. 
Forsgard,        Tex.  (27  S.    W.  Rep.  57;    25  L.  R.  A, 

155).  The  business  homestead  of  a  miller  includes  his  mill- 
house,  the  land  on  which  it  is  situated,  the  mill-yard  and  out- 
houses adjacent  and  used  in  connection  therewith,  if  reason- 
ably necessary  to  the  business.  Maroney  Hardware  Co.  v. 
Connellee,        Tex.  (25  S.   W.    Rep.  448).     A  business 

homestead  may  be  lost  by  a  sale  of  the  business  and  of  the 
land,  although  the  homestead  claimant's  wife  does  not  join  in 
the  conveyance  and  they  remain  in  possession,  the  business 
being  discontinued.  Willis  v.  Pounds^  6  Tex.  Civ.  App.  512 
(25  S.  W.  Rep.  715).  Particular  facts  held  to  constitute  an 
abandonment  of  a  business  homestead.  Hilly.  HiWs  Estate ^ 
85  Tex.  108  (l6  S.  W.  Rep.  1016). 

Sec.  303.  Loss,  abandonment  or  waiver  of  home- 
stead. Entering  into  a  written  lease  of  the  premises  after 
sale,  and  a  long  continued  occupancy  under  such  lease,  is  held 
to  be  an  abandonment  of  the  right  to  claim  the  premises  as  a 
homestead.    Bradshaw  v.  Remick.         la.  (57  N.W.Rep. 

897).  In  order  to  establish  the  abandonment  of  a  homestead  it 
must  be  shown  that  the  claimant  removed  therefrom  with  the 
intention  of  not  returning  or  that  after  such  removal  he  formed 
the  intention  of  remaining  away.  Edwards  et  al.  v.  Reid  et 
al.,  89  Neb.  645  (58  N.  W.  Rep.  202).   Absence  from  the  home- 
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stead,  though  for  &  long  time,  does  not  work  an  abandonment 
so  long  as  the  intention  to  return  remains.  Keadinget  al.  v. 
Joachimsthal,  98  Mich.  78  (56  N.  W.  Rep.  1101)  ;  Senhmv 
V.  Boyer,        la.  (66  N.  W.  Rep.  644).     Where  a  mar- 

ried woman  leaves  the  homd  of  herself  and  husband,  the  title 
to  which  was  in  the  husband,  and  remains  away  nearly  three 
years  before  claiming  any  homestead  interest  in  the  property, 
but  the  husband  remains  in  constant  occupancy  of  the  land, 
keeping  his  home  thereon,  such  absence  alone  will  not  consti- 
tute abandonment  by  the  wife  of  the  homestead  rights. 
Rosholt  V.  Mehus,  8  N.  Dak.  518  (57  N.  W.  Rep.  788;  28  L.  R. 
A.  280).  In  order  to  constitute  an  abandonment  of  a  home- 
stead the  intent  to  abandon  and  the  actual  abandonment  must 
concur.  ^uigley\.  McEvony,  Al  Neb.  78  (59  N.  W.  Rep. 
767) ;  Fuller  v.  Whiflock  et  al.,  99  Ala.  411  (18  So.  Rep. 
80) ;  Mallard  v.  Firsl  Natl.  Bk.,  40  Neb.  784  (59  N.  W.  Rep. 
511).  It  may  be  waived  by  an  unmarried  man  by  the  execu- 
tion of  a  mortgage,  MuUins  et  al.  v%  Clark  et  al.,  Ky. 
(15  S.  W.  Rep.  784)  ;  but  the  execution  of  a  mortgage 
on  the  homestead  does  not  operate  as  an  abandonment  thereof, 
under  Cal.  Civ.  Code,  g  1248,  Kennedy  v.  Gloster  et  al.,  98 
Cal.  148  (82  Pac.  Rep.  941). 

A  decree  of  divorce  granted  to  the  wife,  giviiig  her  the 
custody  of  the  children,  does  not  deprive  the  husband  of  his 
homestead  exemption,  while  he  continues  to  live  on  the  land 
and  is  under  legal  obligations  to  provide  a  support  for  bis  chil- 
dren. Bijle  V.  Pullam,  114  Mo.  50  (21  S.  W.  Rep.  450). 
A  lease  of  her  homestead  by  a  widow  for  two  years,  she  going 
to  another  state  for  her  health,  intending  to.  return  at  the 
expiration  of  the  lease,  does  not  operate  as  an  abandonment. 
ZwiVi  V.  yohns,        la.  (56  N.  W.  Rep.  665).     A  mere 

temporary  leasing  of  a  portion  of  the  homestead  does  not 
operate  as  a  waiver  or  abandonment  thereof.  Hensley  t. 
Shields,  6  Tex.  Civ.  App.  186  (25  S.  W.  Rep.  87)  ;  Bailey  v. 
Bauinighl,         Tex.  (25    S.    W.    Rep.     56)  ;    Maroney 

Hard-ware    Co.    v.  Connellee,         Tex.  (25    S.  W.   Rep. 

448)  ;  Dallemand  et  al.  v.  Mannon,  4  Colo.  App.  262  (85  Pac. 
Rep.  679)  ;      T(yuine  et  al.  v.  Rumsey,         Wyo.  (35  Pac. 

Rep.  1025)  ;  Ford  v.  Forsgard,         Tex.  (27  S.  W.  Rep. 

57;25L.  R.  A.   155).     In  Alabama  a  temporary  leasing  of 
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the  homestead,  although  with  the  intention  of  re-occupying 
it,  operates  as  an  abandonment  unless  a  declaration  of  home- 
stead has  been  filed  in  the  office  of  the  judge  of  probate  in 
<:oinpliance  with  Code,  §  2589.  Pollak  v.  Caldwell^  94  Ala. 
149(10  So.  Rep.  266).  The  question  of  retentidh  or  aban- 
donment of  a  homestead  is  largely  a  question  of  intent,  and 
the  decision  of  each  case  must  necessarily  depend  more  or  less 
upon  its  particular  facts*  For  cases  where  the  facts  have  been 
held  to  constitute  an  abondonment  of  the  homestead,  see 
Hoffman  v.  Buschman  et  al.y  95  Mich.  588  (55  N.  W.  Rep. 
458) ;  Jenkifis  v.  Henry,  52  Kan.  606  (85  Pac,  Rep.  216) ; 
Perry  y.  Dillrance,  86  la.  424  (58  N.  W.  Rep.  280)  ;  Crahb 
V.  Potter  et  al.,         Yiy.  (14  S.  W.  Rep.  501).      For  par- 

ticular facts   held  not  to  constitute   an   abandonment  of  the 
homestead  see  Anheuser-Busch  Brewing  Ass^n  v.  Smith, 
Tex.  Civ.  App.  (26  S.  W.  Rep.  94)  ;  Painter  v.  Steffen, 

87  la  171  (64  N.  W.  Rep.  229)  ;  Mallard  v.  First  Nat. 
Bank,  40  Neh.  784  (59  N.  W.  Rep.  511) ;  Cooper  v.  Basham 
etal.,        Tex.  (19   S.    W.   Rep.    704);  McFarland  v. 

Washington,         Yi,y.  (14  S.   W.  Rep.   854);    Pratt  v. 

Pratt,  161  Mass.  276  (87  N.  E.  Rep.  485).  The  party  claim- 
ing an  abandonment  has  the  burden  of  proving  it.  Cooper  v. 
Basham  etaL,         Tex.  (19  S.  W.  Rep.  704).     Merely 

offering  to  sell  the  homestead  while  it  is  being  occupied  by  a 
tenant,  does  not  constitute  an  abandonment.  Gregory  v. 
Oates,  92  Ky.  582  (18  S.  W.  Rep.  281).  Under  Ky.  Gen. 
Stat.,  ch.  88,  art.  13,  which  gives  to  every  bona  Jide  house- 
keeper with  a  family  a  homestead  worth  $1,000,  it  is  held 
that  where  a  debtor  has  acquired  such  a  homestead  he  does 
not  lose  the  exemption  where  he  continues  to  occupy  -  the 
property  as  a  housekeeper,  though  by  reason  of  deaths  and 
marriages  he  has  no  family  living  with  him.  Stults  v.  Sale^ 
92  Ky.  5  (17  S.  W.  Rep.  148;  86  Am.  St.  Rep.  575).  In 
order  for  a  person  to  claim  his  homestead  against  the  rights  of 
creditors,  after  abandoning  the  same,  the  abandonment  must 
be  temporary,  with  a  fixed  purpose  to  return  the  property  and 
keep  it  as  a  homestead.  Mattingly  et  aL  v.  Berry,  94  Ky. 
215  (28  S.  W.  Rep.  215).  S.  &  B.  Ann.  Wis.  Stat.,  §  2983, 
providing  that  a  homestead  "  shall  not  be  impaired  by  tempo- 
rary removal  with  intention  to  re-occupy,"  was  held  to  apply 
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where  one  having  a  homestead  in  land  exchanged  it  for  a  lot, 
intending  to  use  it  as  a  homestead,  although  it  is  under  a  lease 
lit  the  time  of  the  exchange,  and  the  owner  in  fact  may  never 
have  gone  there  to  reside.  Hoppe  v.  Goldberg,  82  Wis.  660 
(53  N.  V^.  Rep.  17).  An  agreement  hy  the  husband,  based 
upon  a  valid  consideration,  to  vacate  lands  which  he  is  in 
possession  of  as  a  homestead  in  favor  of  parties  asserting  an 
udveree  title  thereto  has  the  effect  to  stop  the  running  of  the 
statute  of  limitations  in  his  favor,  although  not  assented  to  by 
his  wife.  Eldridge  v.  Parish,  6  Tex.  Civ.  App.  85  (25  S. 
W.  Rep.  49).  Under  Wyo.  Rev.  Stat.,  g§  2780-2782,  it  is 
held,  that  one  ^ho  has  acquired  a  homestead  does  not  lose  the 
right  to  the  exception  by  the  death  of  his  wife,  childless,  if  he 
continues  to  occupy  the  premises  as  a  home.  Tvwne  et  al.  v. 
Rumsey,        Wyo.  (85  Pac.  Rep.  1025). 

In  Kansas  it  is  held  that  actual  occupancy  is  essential  to 
the  preservation  of  a  homestead.  Ingels  et  al.\.  Ingels,  50 
Kan.  755  (82  Pac.  Rep.  887).  Where  one  acquires  an  estate 
of  homestead  by  living  on  lands  under  a  contract  to  purchase, 
by  the  terms  of  which  it  is  provided  that  in  case  of  the  ven- 
dee's failure  to  make  the  payments  specified  therein,  the  con- 
tract  shall,  at  the  vendor's  option,  be  forfeited,  such  a  failure 
followed  by  an  action  of  ejectment  by  the  vendor's  grantee 
will  extinguish  the  estate  of  homestead.  Stafford  v.  Woods, 
144  Hi.  208  (83  N.  E.  Rep.  589).  Ci/ing,  Bush  v.  Scoti,  76  III. 
524.  Under  gg  2  and  4,  ch.  52,  Rev.  St.  III.  1891,  where 
the  fee  is  in  the  children,  the  waiver  of  the  unassigned  home- 
stead by  the  surviving  husband  or  wife,  in  favor  of  the  party 
to  whom  the  fee  is  not  transferred,  does  not  operate  to  estop 
the  children  from  asserting  their  homestead  rights.  Logger 
el  al.  V.  Mutual  Union  Loan  db  BHdg  Ass'n,  146  III.  288 
(33  N.  E.  Rep.  946).  In  Michigan  it  is  held  that  the  home- 
.'^tead  right  given  by  the  constitution,  cannot  be  divested 
cixcept  by  the  deliberate  act  of  the  owner  reduced  to  writing 
rtnd  signed,  showing  the  intention  to  create  a  lien ;  and  that  a 
parol  agreement  to  pay  for  materials  used  in  repairing  the 
house  situated  on  the  homestead  premises  does  not  create 
a  lien  thereon  for  such  materials.  Sttrtck  v.  McGibbon,  98 
Mich.  189  (56  N.  W.  Rep.  1110). 
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Sec.  3d4.  Conveyance  and  incumbrance  of  home- 
stead. It  cannot  be  conveyed  or  encumbered  except  in  the 
statutory  mode.  Perry  v.  Ross^  104  Cal.  15  (87  Pac.  Rep. 
757).  The  legislature  may  at  any  time  change  the  mode  of 
alienation.  Miss.  Act  April  18,  1878,  applied,  Masscy  ct  aL 
V.  Womble  et  aL,  69  Miss.  847  (11  So.  Rep.  188).  A  party 
who  owns  and  occupies  a  homestead  within  the  limits  allowed 
by  the  laws  of  Alabama  may  sell  and  convey  the  same  whether 
solvent  or  nbt.  Pollock  et  al,  v.  McNeil  et  ux. ,  Ala. 
(18  So.  Rep.  987).  When  a  debtor  sells  his  exempted  home- 
stead the  purchaser  takes  it  free  from*  all  judgment  liens. 
Halladay  v.  Hess,  147  111.  588  (85  N.  E.  Rep,  880)  ;  Gardner 
V.  Batts,  114  N.  C.  496  (19  S.  E,  Rep.  794)  ;  Martin  et  aL  v. 
B(rme  et  aL,  87  S.  C.  102  (15  S.  E.  Rep.  736).  The  convey- 
ance  of  a  homestead  acquired  in  a  leasehold  estate  is  governed 
by  the  same  rule  as  other  homesteads.     Maaita  v.  Kippola, 

Mich.  (60  N.  W.   Rep.  800).     Where,  in  a  written 

contract  for  the  conveyance  of  land,  the  release  of  homestead 
is  omitted  by  mistake  of  the  scrivener,  a  court  of  equity  has 
no  power  to  decree  a  reformation  of  the  contract  so  as  to 
release  the  homestead.  Stodolka  et  ux,  v.  Novoiny,  144  111. 
125  (38  N.  E.  Rep.  584).  Ala.  Code,  §  2508— alienation  of 
homestead — acknowledgment  by  wife.  Woodstock  Iron  Co. 
V.  Richardson,  94  Ala.  629  (10  So.  Rep.  144)  ;  Parks  y.  Bar- 
neti,        Ala.  (16  So.  Rep.  186).     Under  the  provisions 

of  §  4,  art.  10,  Fla.  Const.  1885,  where  the  holder  of  the 
homestead  is  without  children,  he  or  she  can  legally  dispose  of  the 
homestead  by  will,  subject,  however,  where  such  disposition  is 
made  by  the  husband,  to  the  widow's  right  to  dower.  Pur- 
nellw.  Reed,  82  Fla.  889  (18  So.  Rep.  874;  21  L.  R.  A.  889). 
Ga.  Code,  §  2025,  applied.  Love  et  aL  v.  Anderson,  89  Ga. 
612  (16  S.  E.  Rep.  68).  Where  a  husband  and  wife  execute 
a  mortgage  on  their  homestead  together  with  other  land  and 
they  subsequently  unite  in  a  conveyance  with  covenants  of 
warranty  of  the  other  lands,  the  land  remaining  in  the  mort- 
gagors, although  their  homestead,  becomes  the  primary  fund 
for  the  payment  of  the  mortgage  debt.  Merchants  Nat^ 
Bank  of  Crookston  v.  Stanton  et  aL,  55  Minn.  211  (56  N.  W» 
Rep.  821).  Distinguishing  Mc Arthur  v.  J/«r//«,  28  Minn. 
74.     Under  Tex.  Const.,  art.  16,  §  50,  which  exempts  a  home- 
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stead  from  debts  except  for  purchase  money,  taxes,  op  for  work 
and  material  used  theron,  and  in  this  last  case  only  when  the 
work  iind  material  are  contracted  for  in  writing,  with  the  con- 
sent of  the  wife  given  in  the  same  manner  as  is  required  in 
making  a  sale  of  the  homestead,  it  is  held  that,  in  the  absence 
of  a  stiitute  prescribing  the  only  mode  in  which  a  lien  may  be 
had  on  a  homestead  for  work  and  material,  it  may  be  given  by 
a  contract  properly  executed,  as  in  case  of  the  sale,  Lippen- 
coil  V.  rork,  86  Tex.  276  (24  S.  W.  Rep.  275)  ;  but  such  a 
contract  does  not  give  a  lien  for  work  and  material  furnished 
prior  to  Jts  execution,  Lignoskiw  Crtwitsr,  86  Tex.  824  (24 
S.  W,  Rep.  278).  Laying  out  the  homestead  into  blocks,  lots 
and  streets  for  the  purpose  of  sale,  the  holder  reserving  as  his 
homestead  the  block  on  which  his  residence  stood,  is  not  an 
incumbrance  of  the  homestead,  because  the  streets  are  dedicated 
to  the  municipality,  within  the  meaning  of  Ark,  Const.  1868, 
art.  I:},  §  2,  which  provides  that  the  homestead  of  a  married 
man  or  head  of  a  family  shall  not  be  incumbered  while 
owned  by  him.  City  of  Little  Rock  v.  Wright,  58  Ark.  142 
(23  S.  W.  Rep.  876).  Ark.  Act,  March  18,  1887 ;  Ark.  Act, 
April  IS,  1893,  construed — conveyance  of  homestead— defects 
cured  hv  statute.  Stdway  v.  Lazoson  elux.,  58  Ark.  117  (23 
S.  W.  Rep.  648). 

Sec.  395.  Same — Necessity  of  joint  conveyance  by 
husband  and  wife.  The  contract  of  the  husband,  his  wife 
not  joining  therein,  to  convey  his  homestead  is  void  and  he  is 
not  liable  in  damages  for  its  non- performance,  Uodffcs  ei  al. 
V.  Farnham,  49  Kan,  777  (31  Pac.  Rep,  606) ;  Clark  v. 
Kxnig.  86  Neb.  572  (64  N.  W,  Rep.  842)  ;  but  if  such  con- 
tract includes  other  lands  than  the  homestead  it  is  valid  as  to 
them,  Weitzner  ei  al.  v.  Thingslad,  55  Minn,  244  (56  N. 
W.  Rep.  817),  A  deed  conveying  a  homestead,  executed  for 
t:  e  purpose  of  securing  a  debt,  will  be  construed  as  a  mort- 
gUp'e  and  is  void.      Williams  ei  al.  v.  Chambers,  Hoy  <£  Co., 

Tex.  Civ.  App.  (26  S.  W.  Rep.  270).     Where  one 

acqu  ;s  a  homestead  in  lands  by  living  on  the  same  under  a 
contra  ■  to  purchase,  the  assignment  of  such  contract  of  pur- 
chase b  ■  the  husband  alone,  does  not  extinguish  the  wife's 
right  to     -e  homestead  estate  after  the  death  of  the  husband. 
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Stafford  V.  Woods,  144  111.  208  (88  N.  E.  Rep.  589).     Where 
a  wife  joins  her  husband  in  the  execution  of  a  deed  absolute 
in  form,  covering  their  homestead,  for  the  purpose  of  securing 
a  certain  amount  of  her  husband's  indebtedness,  the  husband 
and  mortgagee  may  not,  without  her  knowledge  and  consent, 
execute  a  separate  instrument  increasing  the  amount.     There 
will  be  held  to  be  a  valid  mortgage  only  for  the  amount  agreed 
to  by  the  wife.     First  Nat.  Bank  of  Fla.  et  aU  v.  Ashmead 
et  ux.^  88  Fla.  416  (14  So.  Rep.  886).     In  construing  Ark. 
Acts,  1887,  p.  90,  which  provides  "that  no  conveyance,  mort- 
gage, or  other  instrument  affecting  the  homestead  of  any  mar- 
ried man,  shall  be  of  any  validity       •       •       •       unless  his 
wife  joins  in  the  execution  of  such  instrument  and  acknowl- 
edges the  same,"  it  is  held  that  an  ordinary  conveyance  in  which 
the  husband  is  named  as  the  sole  grantor,  the  wife's  name 
appearing  only  in  a  clause  releasing  her  dower,  though  signed 
and  acknowledged  by  both,  is  absolutely  void,  and  conveys 
no  interest  in  the  homestead.     Pipkin  v.   Williams  et  al,,  57 
Ark.   242  (21  S.  W.  Rep.  488;  88  Am.  St.  Rep.  241).     See 
opinion  for  exhaustive  collation  and  citation  of   authorities. 
Under  Ky.  Gen.  Stat.,  ch.  88,  art.  18,  §  18,  which  provides 
that  the  right  to  a   homestead   shall  not  be  mortgaged,   or 
waived,  nor  dower  relinquished,  except  by  written  convey- 
ance signed  and  acknowledged  by  the  husband  and  wife,  she 
is  held  to  bar  her  right  to  a  homestead  in  land  of  her  husband 
by  joining   with  him  in  the  execution  of  a  mortgage  reciting 
that  she  **  hereby  waives  right  of  homestead  and  dower  in  and 
to  the  real  estate  mentioned  in  this  mortgage,"  though  her 
name    does   not   appear   in    the   granting   clause.     Davis   v. 
Jenkins  et  a/.,  98  Ky.   858   (20  S.  W.  Rep.   288 ;  40  Am. 
St.  Rep.  197).     Under  this  statute  the  wife's  signing  a  mort- 
gage in  which  her  name  did  not  appear  in  the  granting  clause, 
but  in  which  she  designated  herself  as  one  of  the  **  undersigned 
mortgagors,"  was  held  sufficient.     Hawkins  et  al.  v.  Palmer 
et  at.,         Ky.  (16  S.  W.  Rep.  274).     For  further  con- 

struction  of  this  statute,  see,  Hensey  v.  Hensey^s  Adm^r,  92 
Ky.  164  (17  S.  W.  Rep.  888). 

Under  Cal.  Civ.  Code,  §  1242,  which  provides  that  **  the 
homestead  of  a  married  person  cannot  be  conveyed  or  incum- 
bered "  except  by  the  joint  conveyance  of  both  husband  and 


wife,  a  mortgage  by  the  husband  alone  is  void,  and  it  does  not 
become  valid  by  the  premiges  subsequently  losing  their  char- 
acter as  a  homestead.  Powell  v.  Patison  et  ux.,  100  Cal.  236 
(84  Pac.  Rep.  677).  Under  this  statute  an  unacknowledged 
agreement  signed  by  the  husband  and  wife  is  invalid.  Mathews 
V.  Davis,  102  Cal.  202  (86  Pac.  Rep.  868).  Under  the  statute 
of  Nebraska  the  homestead  cannot  be  conveyed  or  encumbered 
except  by  the  joint  deed  of  husband  and  wife,  nor  will  a  mort- 
gage by  the  husband  alone  be  upheld  because  his  wife  is  in- 
sane, and  residing  in  another  state,  and  has  never  occupied 
the  homestead.  Whttlockv.  G<»«o«,  85  Neb,  829  (58  N.  W. 
Rep.  980).  Under  111.  Rev.  Stat.,  1891,  ch.  52,  a  conveyance 
of  the  homestead  must  be  by  deed  of  both  husband  and  ^ife, 
Stodolkaet  ux.  v.  JVovolny,  144  111.  125  (38  N.  E.  Rep.  534) ; 
but  a  conveyance  by  the  husband,  and  a  delivery  of  possession 
by  him  to  the  grantee  after  the  death  of  his  wife,  will  pass  the 
title  to  the  homestead,  Max-well-n.  Maxwell  et  al.,  146111.  156 
(84  N.  E.  Rep.  145).  Under  Iowa  Code,  §  1990,  the  home- 
stead cannot  be  conveyed  or  encumbered  except  by  the  joint 
deed  of  the  husband  and  wife,  Beedle  v.  Copley,  85  la.  640 
(52  N.  W.  Rep.  498) ;  but  a  purchaser  who  takes  possession 
under  a  deed  from  the  husband  alone,  and  holds  such  posses- 
sion adversely  for  ten  years,  acquires  title  as  against  the  wife, 
Bolingw.  C/«ri,  88  la.  481  (50  N.  W.  Rep.57).  Wherethe 
statute  requires  the  joint  deed  of  the  husband  and  wife,  a  sale 
of  timber  on  the  homestead  without  the  wife  joining  in  the 
deed  is  void.  McKemie  ct  al.  v.  Shows  et  al.,  70  Miss.  888 
(12  So.  Rep.  886).  Under  N.  C.  Const.,  art.  10,  §  8,  a  con- 
veyance of  the  homestead,  after  allotment,  can  only  be  made 
by  the  joint  deed  of  the  husband  and  wife.  Fleming  v. 
Graham,  110  N.  C.  874  (14  S.  E.  Rep.  922).  Although  the 
statute  provides  that  a  conveyance  or  incumbrance  of  the 
homestead  shall  be  of  no  validity  except  by  instrument  in 
which  both  the  husband  and  wife  shall  join,  it  is  held  that  a 
mortgage  of  the  homestead  to  secure  the  purchase  money,  for 
which  a  valid  vendor's  Hen  already  existed,  executed  by  the 
fee  owner,  need  not  be  signed  by  the  husband  or  wife  of  such 
party.     Rohy  y.  Bismarck  Nat.    Bank,         N.  Dak.  (50 

N.  W.  Rep.  719).     Citing,   Christy  v.  Dyer,   14  Iowa  488 ; 
Hofper  V.  Parkinson,  5  Nev.  238 ;  AmpAlett  v.  Hibbard,  29 
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Mich.  298;  Austin  v.   Underwood^  87  111.   489;   Lasson  v. 

Vance,  8  Cal.  271 ;  Carr  v.  Caldwell,  10  Cal.  880 ;  Nichols  v. 

Overackcr,  16  Kan.  54;  Andrews  v.  Alcorn,  18  Kan.  851. 
Under  Mo.  Rev.  Stat.  1879,  §  2689,  where  the  record  title  to 
the  homestead  is  in  the  husband  he  may  mortgage  it  without 
his  wife  joining  until  she  files  a  claim  to  such  property  as  a 
homestead.  Tucker  \.  Wells  el  al..  Ill  Mo.  899  (20  S.  W. 
Rep.  114)  ;  Greer  v.  Ma/or  el  al.,  114  Mo.  145  (21  S.  W. 
Rep.  481).  Overruling  i?/^ci^  v.  Wcslenhoff,  85  Mo.  642; 
Kaes  V.  Gross,  92  Mo.  647  (8  S.  W.  Rep.  840).  An  unmar- 
ried owner  of  a  homestead,  although  such  owner  be  the  head 
of  a  family,  may  lawfully  mortgage  such  homestead.  Lyle  y. 
Horstman,        Tex.  (25  S.  W.  Rep.  802).     In  Colorado, 

where  the  husband  is  the  owner  in  fee  of  the  homestead 
premises,  he  may  sell  and  convey  the  same  by  deed  absolute, 
without  his  wife  joining.  Wright  ct  ux.  v.  Whiltick,  18 
Colo.  54  (81  Pac.  Rep.  490).  In  Utah  the  husband  may  sell 
the  homestead  without  the  wife's  consent,  subject  only  to  her 
right  to  dower  in  the  event  of  his  death.  Cook  v.  Higley, 
Utah.  (87  Pac.  Rep.  886).     In  Missouri  the  husband  and 

wife  may  join  together  and  make  a  valid  mortgage  of  the  home- 
stead. Kopp  V.  Blessing,  121  Mo.  891  (25  S.  W.  Rep.  757). 
Although  Wis.  Rev.  Stat.,  §  2208,  provides  that  '*  no  mortgage 
or  other  alienation  by  a  married  man,  of  his  homestead,  exempt 
by  law  from  execution,  shall  be  valid,  or  of  any  effect,  as  to 
such  homestead,  without  the  signature  of  his  wife  to  the 
same,"  it  is  held  that  a  deed  by  a  married  man  of  land,  includ- 
ing his  homestead,  to  the  son,  the  wife  not  joining  therein  on 
account  of  the  ill  advice  of  a  notary,  the  consideration  being 
money  and  an  agreement  for  life  support  of  himself  and  wife, 
may  be  specifically  enforced  by  the  son  after  the  full  perform- 
ance of  his  contract.  Whit  more  el  al.  v.  Hay,  85  Wis.  240 
(55  N.  W.  Rep.  708;  89  Am.  St.  Rep.  838). 

Sec.  306.  Conveyance  from  husband  to  wife.  A 
statute  (Ala.  Const.,  art.  10,  §  2;  Code,  §  2507)  requiring  the 
wife^s  voluntary  signature  and  assent  to  any  alienation  of  the 
homestead  does  not  prevent  the  husband  from  conveying 
the  homestead  directly  to  the  wife.  Turner  el  al,  v.  Bern^ 
heimcr,  95  Ala.   241    (10  So.  Rep.  750).     Citing,  Tbomp. 
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Homest.  &  Ex.,  g  478;  Harsh  v.  Griffin,  72  Iowa  608 
(&4  N.  W.  Rep.  441);  Burkctt  v.  Burkelt,  78  Cal.  810 
(20  Pac.  Rep.  715)  ;  Riekl  v.  Bingenhelmer ,  28  Wis. 
24;  Saines  v.  Baker,  60  Tex.  140;  Rvohs  v.  Hookc,  8 
Lea,  802 ;  Spoon  v.  VanFossen,  68  Iowa  494  (5  N.  W.  Rep. 
024).  This  constitutional  provision  prevents  the  husband  en- 
forcing a  partition  sale  of  a  homestead  held  jointly  with  his- 
wife.     Mitchtll  V.  Mitchell,        Ala.  (18  So.  Rep.  147). 

Under  III.  Rev.  Stat.,  ch.  52,  §  4,  which  provides  that  no  con- 
veyance of  the  estate  of  homestead  shall  be  valid  unless  it  is  in 
writing,  and  subscribed  by  the  householder  and  his  or  her 
wife  or  husband,  it  is  held  that  a  conveyance  of  the  husband 
to  the  wife  does  not  affect  the  title  to  the  property  comprised 
within  the  valuation  limited  to  homesteads,  but  only  the  title 
to  the  excess.  Barrows  v.  Barries,  188  III.  649  (28  N.  W. 
Rep.  988).  The  Illinois  homestead  statute.  Rev.  Stat.  1898, 
ch.  52,  §  2,  provides  that  "  in  case  the  husband  or  wife  shall 
desert  his  or  her  family  the  (homestead)  exemption  shall  con- 
tinue in  favor  of  the  one  occupying  the  premises  as  a  resi- 
dent." Construing  and  applying  this  statute,  it  is  held  that 
where  a  husband  deserts  his  wife  after  conveying  the  home- 
stead to  her  by  a.  deed  which  he  claims  is  void  because  not 
executed  in  conformity  to  the  homestead  law,  has  no  right  to 
have  such  deed  set  aside  for  the  reason  that  after  his  desertion 
his  homestead  estate  vests  in  the  wife.  Hagerty  v.  Hagerty^ 
140  111.  655  (86  N.  E.  Rep.  981). 

Sec.  397,  Rights  of  surviving  husband,  wife  and 
children.  Under  Iowa  Code,  §§  2007,  2008,  giving  the  sur- 
vivor the  right  to  occupy  the  homestead  until  it  is  disposed 
of  according  to  law,  or  the  right  to  elect  to  take  it  for  life  in 
lieu  of  his  or  her  distributive  share,  it  is  held  that  a  wido-w's 
occupancy  of  the  homestead  for  six  years  after  her  husband's 
death  will  operate  as  a  presumption  that  she  elects  to  take  it. 
Z-tKtck  v.  Johns,         la.  (56  N.  W.  Rep.  665).     In  con- 

struing this  statute  it  is  held  that  she  cannot  elect  to  take  the 
homestead  after  she  has  mortgaged  her  distributive  share  in 
her  husband's  estate  and  liled  her  petition  to  have  such  share 
set  apart.      Wilcox  v.    Wilcox  el  al.,         la.  (56  N.  W. 

Rep.  617).     For  construction  of  these  sections,  see,  WAiteti 
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T.  Pearson  et  aL,  87  la.  518  (58  N.  W.  Rep.  80)  ;  Whited et  al. 
V,  Pearson  et  al.^        la.  (58  N.  W.  Rep.  82)  ;  Hornheck  v. 

Br(ywn,         la.  (59  N.  W.    Rep.  83)  ;  Maguire  v.  Ken- 

nedy,         la.  (59  N.  W.  Rep.  86).      It   is   held   by  a 

divided  court  that  where  the  widow  retains  the  homestead  for 
life,  the  fee  simple  interest  of  one  of  the  children,  which  upon 
its  death  descends  to  her,  may  be  sold  on  execution,  subject  to 
her  right  to  remain  in  possession  during  life.  Strong  y.  Gar- 
rett  et  al.,         la.  (57  N.  W.  Rep.  715).     Where  a  testa- 

tor  devises  to  his  wife  '*  a  suitable  house  for  her  residence  '^ 
daring  her  life,  and  she  elects  to  take  as  such  residence  the 
house  in  which  she  and  the  testator  lived  when  he  died,  she 
has  no  right  to  have  a  homestead  set  apart  for  her,  since  a 
householder  cannot  have  two  homesteads.  Warren  v.  W^r- 
r^«,  148  111.  641  (86  N.  E.  Rep.  611).  Under  a  Tennessee 
statute  it  is  held  that  a  widow  is  not  entitled  to  homestead  in 
the  property  of  her  deceased  husband,  whose  interest  therein 
was  in  remainder,  on  the  death  of  his  mother,  in  possession,  as 
the  widow  of  his  father.  Howell  v.  yones,  91  Tenn.  402 
(19  S.  W.  Rep.  757).  It  is  held  that -a  widow's  homestead 
cannot  be  partitioned  along  with  lands  held  by  the  heirs,  her 
rights  being  exclusive.  Voelz  v.  Voelz^  88  Wis.  461  (60  N. 
W.  Rep.  707).  Under  Wag.  Mo.  Stat.,  p.  698,  g  5,  upon  the 
death  of  the  husband,  his  widow  takes  a  fee  in  the  homestead 
subject  to  the  interest  of  the  minor  children  until  they  shall 
arrive  of  age,  Van  Syckcl  et  aL  v.  Beam,  110  Mo.  589  (19  S. 
W.Rep.  946);  and  she  may  convey  this  estate,  even  before 
allotment  in  case  the  homestead  exists  in  a  tract  of  land  in 
excess  of  the  quantity  in  value  to  which  it  is  limited  by  law. 
Weatherford  v.  King  et  al.,  119  Mo.  51  (24  S.  W.  Rep.  772). 
Overruling  Miller  v.  Schnehly,  108  Mo.  868  (15  S.  W.  Rep. 
485).  But  by  Mo.  Laws  1875,  p.  60  (Rev.  Stat.,  §  2698),  it 
is  provided  that  the  *'  homestead  shall  pass  to  and  vest  in  such 
widow  and  children  *  ♦  ♦  until  the  youngest  child  shall  attain 
its  legal  majority  and  until  the  death  of  such  widow,"  under 
which  it  is  held  that  the  widow  takes  a  vested  life  estate 
which  she  does  not  forfeit  by  a  subsequent  marriage,  and 
which  she  may  use  or  rent  out  as  she  sees  fit  during  her  life. 
Neither  the  rights  of  the  widow  nor  the  minor  children  de{>end 
npoQ  their  continued  occupancy  of  the  homestead.      West  et 
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al.  V.  McMuUen  et  al.,  112  Mo.  405  (20  S.  W.  Rep.  628). 
overruling  Kaes  v.  Gross,  92  Mo.  047  (8  S.  W.  Rep.  8^). 
Hufschmidt  et  al.  v.  Gross  et  al.,  112  Mo.  649  (20  S.  W.  Rep. 
079). 

Neither  the  widow  nor  children  has  the  right  to  the  en- 
joyment of  the  homestead  to  ihe  exclusion  of  the  other ;  and 
the  minor  children  can  enforce  their  right  in  the  homestead 
independently  of  the  widow.  Hufschmidt  et  al.  v.  Uross  et 
al.,  112  Mo.  649  (20  S.  W.  Rep.  679).  The  homestead  right 
of  a  widow  under  Ark,  Const.,  Art.  9,  §  3,  is  a  right  in  addi- 
tion to  dower,  unless  it  be  in  cases  where  the  real  estate  does 
not  exceed  the  homestead.  Horton\.  Jfilliardet  al.,  68  Ark. 
298  (24  S.  W.  Rep.  242).  Under  the  statutes  of  North 
Dakota,  it  is  held  that  where  a  party  dies  seized  in  fee  of  land 
occupied  and  used  by  himself  and  family  as  a  homestead  at 
the  time  of  his  death,  his  surviving  widow  is  entitled,  as 
against  his  heirs  or  devisees,  to  occupy  and  possess  the  whole 
of  such  homestead  as  long  as  she  preserves  its  homestead  char- 
acter by  maintaining  her  home  thereon,  and  the  fact  of  her 
second  marriage  does  not  impair  this  right.  Fore  v.  Fore's 
Estate,  2  N.  Dak.  260  (50  N.  W.  Rep.  712).  Under  S.  C. 
Const.,  itrt.  2,  §  82,  providing  for  an  exemption  of  homestead  in 
lands  to  the  heads  of  families,  the  widow  of  a  person  in  whom 
a  right  of  homestead  existed  is  entitled  to  homestead  exernp- 
tion  in  lands  of  the  deceased,  though  she  and  her  children  have 
separate  estates  in  their  own  right.  Brown  v.  Williamson,  87 
S.  C.  181  (15  S.  E.  Rep.  926).  In  Georgia,  a  homestead  set 
apart  for  the  benefit  of  the  wife  and  her  minor  granddaughter 
was  held  to  terminate  upon  the  granddaughter's  arriving  at 
her  miijority,  the  family  having  been  previously  dissolved  by 
the  death  of  both  of  the  other  members.  Tovins  ei  al.  v.  Afat- 
hems  et  al.,  91  Ga.  546  (17  S.  E.  Rep.  955).  See,  Holloway  v. 
Hollo-j-hiy ,  92  Ga.  840  (17  S.  E.  Rep.  281).  Lands  embraced 
in  the  homestead  of  a  mother  of  minor  children  descends  to 
them  under  Arkansas  Constitution  of  1874,  free  from  liability 
for  her  debts  during  their  minority.  Their  homestead  rights 
are  superior  to  the  curtesy  of  a  father,  and  the  claim  of  pur- 
chasers from  him.  Little  V.  Jones,  56  Ark.  189(19  5.  W. 
Rep.  497).  An  adopted  child  is  entitled,  during  minority,  to  the 
same  homestead  rights  as  a  natural  child.    Cofer  v.  Scroggins, 
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^  Ala.  842  (18  So.  Rep.  115;  89  Am.  St.  Rep.  54).  Under 
Cal.  Civ.  Code,  §  1265,  upon  the  death  of  the  husband  or  wife, 
a  homestead  which  has  been  selected  out  of  the  community 
estate,  becomes  the  sole  property  of  the  survivor.  Collins  et 
cl  V.  Scott  et  al.,  100  Cal.  446  (84  Pac.  Rep.  1085).  Ga. 
Code,  §  2024,  applied.  Z.ove  et  al,  v.  Anderson^  89  Ga.  612 
(16  8.  E.  Rep.  68).  Ky.  Gen.  Stat.,  ch.  88,  art.  18,  §§  14, 
15  applied.  Hazelett  v.  Farthing  et  al.,  94  Ky.  421  (22  S. 
W.Rep.  646)  ;  Miller  v.  Carlisle,  90  Ky.  205  (14  S.  W.  Rep. 
75).  Mass.  Pub.  Stat.,  ch.  128,  §  8,  applied.  Pratt  v.  Pratt, 
161  Mass.  276  (87  N.  E.  Rep.  485).  Under  Mich.  Const., 
art.  16,  §  8,  the  homestead  exemption  upon  the  death  of  the 
holder  thereof  continues  during  the  minority  of  his  children. 
Kraft  V.  Kraft,        Mich.  (60  N.  W.  Rep.  968). 

Sec.  308.  Probate  homestead.  Under  Cal.  Code 
Civ.  Proc,  §  1465,  where  no  homestead  has  been  declared  in 
the  lifetime  of  decedent,  it  is  m^de  the  imperative  duty  of  the 
court,  either  of  its  own  motion,  or  upon  petition,  to  set  apart 
a  homestead  out  of  the  common  property  for  the  use  of  a  sur- 
viving husband  or  wife  **  and  the  minor  children  ;"  and  §  1468 
makes  such  homestead  the  property  of  the  survivor,  if  there  be 
no  minor  children  ;  otherwise,  it  belongs  half  to  such  survivor, 
and  half  to  such  children.  In  construing  this  statute  it  is  held 
that  an  order  setting  apart  such  homestead,  made  without 
notice  to  the  minor  children,  cannot  vest  title  in  the  survivor 
alone,  so  divesting  the  children's  interest  both  in  the  home- 
stead use  and  in  the  inheritable  fees.  Hoppe  et  al,  v,  Hoppe 
et  al.,         Cal.  (86  Pac.  Rep.  889).     For  particular  con- 

struction of  this  statute,  see  Hoppe  v.  Hoppe,  104  Cal.  94     (87 
Pac.  Rep.  894).     Such  homestead  is  exempt  from  both  the 
debts  of  the  deceased  husband  and  the  debts  of   the  widow 
contracted  previous  to  his  death.     Keyes  et  al.  v.  Cyrus  et  al. , 
100  Cal.  822  (84  Pac.  Rep.  722  ;  88  Am.  St.  Rep.  296).     A 
conveyance  by  a  widow,  for  a  valuable  consideration,  of  all 
ber  interest  in  the  testator's  estate,  does  not  bar  her  right  to  a 
probate    homestead,   as   it   is    not  an  interest   in    land.     In 
re  Vance's  Estate,  100  Cal.  425  (34  Pac.  Rep.  1087).     The 
statute  does  not  limit  the  value  of  the  homestead  to  be  set 
Apart  to  her  by  the  court,  but  this  rests  in  its  sound  discretion. 
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Smilh  V.  Smith  eial.,  99  Cal.  449   (34  Pac.  Rep.   77).     A 
homi'^tead  set  apart  under  §  1465  cannot  be  partitioned  until 
the  youngest  child  becomes  of  age,  unless  the  interests  of  the 
minors  clearly  demand  it.      Hoppe  et  al.  v.  Hoppe  et  al., 
Cal.  (86  Pac.  Rep.  889)  ;  Hofpe  v.  Hoppe,  104  Cal.       94 

(87  Pac.  Rep.  894).  The  survivor  may  convey  or  mortgage 
his  interest,  and  under  Cal.  Code  Civ.  Proc,  g  1485,  his 
grantee  takes  simply  the  rights  and  benefits  conferred  by  law 
on    such    survivor,      McHarry  v.  Stewart,  Cal.  (8& 

Pac.  Rep.  141).  Ste  Phelan  et  al.  v.  Smi/i,  100  C&l.  158  (84 
Pac.  Rep.  667)  ;  Jfoppe  v.  //oppe,  104  Cal.  94  (87  Pac. 
Rep.  804).  A  mortgage  executed  by  the  survivor  upon  such 
homestead  is  not  void,  but  it  can  not  be  asserted  to  the  injury 
of  th<;  minors  entitled  to  the  use  of  the  homestead.  Hoppe  et 
al.  V.  Hoppe  et  al.,        Cal.  (86  Pac.  Rep.  889)  ;  Hoppe 

V. //<-//«,  104  Cal.  94  (87Pac.  Rep.  894).  Where  the  hus- 
band ;ind  wife  by  a  deed  of  separation  divide  their  property 
and  each  party  relinquishes  all  right  to  the  share  allotted  and 
assigned  to  the  other,  and  also  all  claim  upon  the  other  for 
support  or  sustenance,  the  survivor  is  not  entitled  to  probate 
the  homestead  under  Cal.  Code  Civ.  Proc,  §§  1465,  1466, 
1468.  Wickershamy.  Comerford et  al.,'dQCa\.  Am  (81  Pac. 
Rep.  858).  The  probate  court  has  no  jurisdiction  to  try 
adverf.e  claims  to  property  on  a  petition  to  set  apart  the  same 
as  a  homestead.  In  re  Kimherly,  97  Cal.  281  (82  Pac.  Rep. 
234)  Wash.  Code  Proc.,  §  972,  does  not  authorize  the  set- 
ting upart  to  the  widow  as  a  homestead  the  separate  property 
of  the  husband,  which  he  has  disposed  of  by  will,  and  which 
he  had  not  In  any  manner  selected  as  a  homestead.  In  re 
Eyres  Estate,  7  Wash.  291  (84  Pac.  Rep.  881). 

Sec.  399.     Construction  of  homestead  statutes.     It 
is  held  that  homestead  statutes  are  remedial  and  should  be  lib- 
erally construed  in  favor  of  the  exemption,     ^uackenhush  v. 
Rccd,  102  Cal.  498  (87  Pac.  Rep.  755)  ;    Weare  v.  Johnson^ 
Colo.  (88  Pac.  Rep.  874)  ;  but  the  courts  can  Dot, 

bv  construction,  annex  to  such  statutes  consequences  not 
fairly  within  their  purview  or  Intent,  Wright  et  ux.  v. 
Whi/lick,  18  Colo.  54  (81  Pac.  Rep.  490).  Where  apprais- 
ers appointed  to  set  apart  a  homestead  for  a  debtor,  not  to 
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exceed  $1,000  in  value,  under  Ky.  Gen.  Stat.,  ch.  88,  art. 
18,  §§  9,  10,  undervalue  the  land  set  apart,  a  subsequent 
creditor,  not  a  party  to  the  former  proceeding,  may  have  such 
valuation  corrected  and  the  excess  subjected  to  his  debt. 
L(mden  et  al.  v.  Teager,  91  Ky.  57  (14  S.  W.  Rep.  966). 
Where  the  extent  of  the  homestead  depends  on  whether  or 
not  the  premises  so  claimed  are  within  ''  the  laid-out  or  platted 
portion  of  an  incorporated  town,  city,  or  village,''  (Minn. 
Gen.  Stat.  1878,  ch.  68,  J  1)  it  is  held  that  such  provision 
refers  only  to  that  part  which  is  laid  out  and  platted  for  city 
or  urban  purposes  and  not  to  land  divided  into  large  out  or 
farm  lots  for  rural  or  agricultural  purposes.  '  Smith's  Estate 
V.  Schubert,  51  Minn.  816  (58  N.  W.  Rep.  711).  Substan- 
tially the  same  is  held  by  the  Supreme  Court  of  Iowa  in  con- 
struing Iowa  Code,  §  1996.  Frost  v.  Rainbow,  85  la.  289  (52 
N.  W.  Rep.  198).  S.  C.  Gen.  Stat.,  §§  1994, 1998,  construed 
— assignment  of  homestead— duty  of  sheriff.  Bradford  v» 
Buchanan,  89  S.  C.  287  (17  S.  E.  Rep.  501).  Tex.  Rev* 
Stat.,  arts.  1998,  2000,  construed.  Fossett  v.  McMahan  et  aL, 
86  Tex.  652  (26  S.  W.  Rep.  979). 

Sec.  400.  Miscellaneous  notes.  As  to  whether  or 
not  a  piece  of  realty  is  a  homestead  is  a  question  of  fact. 
Little  V.   Baker,        Tex.  (25   S.    W.   Rep.    148).      A 

homestead  right  is  to  be  determined  by  the  law  in  force  at  the 
time  of  the  creation  of  the  debt  to  which  it  is  sought  to  be 
subjected.      Trimmier  v.   Winsmith,         S.  C.  (19  S.  E. 

Rep.  288).     The  extent  of  a  homestead  is  not  to  be  deter- 
mined from  the  fee  simple  value  of  the  land,  but  from  the 
value  of  the  homestead  claimant's  interest  therein.     Hoy  v. 
Anderson,   89  Neb.  886   (58  N.   W.   Rep.    125).     Where  a 
debtor  has  for  mapy  years  occupied  a  lot  as  a  homestead  he 
cannot,   after   voluntarily    creating   liens   thereon,    shift   his 
claim   of   homestead  to  another  lot   in   which  he  had   never 
claimed  a  homestead,  after  he  has  created  other  debts  and 
after   the    commencement   of    actions   to    recover    judgment 
thereon.     Ky.    Gen.    Stat.,  ch.    88,  art.    18,   §    10,   applied. 
Tohermes  v.  Beiser  et  al.,  98  Ky.  415  (20  S.  W.  Rep.  879). 
Where  the  estate  of  homestead  has  been  acquired  in  land  of 
greater  value  than  the  limit  of  the  homestead  exemption,  and 
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the  surplus  has  been  alienated  by  a  sale  or  transfer  according 
to  law,  the  owner  of  the  residue  may  maintain  a  riglit  of 
entry  to  recover  the  land  subject  to  the  right  of  homestead. 
Copchuid  V.  Sturtcvant,  166  Mass.  114  (80  N.  E.  Rep.  475). 
A  contract  executed  by  the  husband  alone  providing  for  a 
purchase  of  fruit  trees  and  the  payment  thereof  by  giving  a 
portion  of  the  crop  of  fruit  to  be  grown  in  the  future  does 
not  interfere  with  the  homestead  right  so  as  to  render  it  void 
because  not  signed  by  the  wife.  Dickey  et  al,  v.  Waldo,  97 
Mich.  255  (68  N.  W.  Rep.  608;  28  L.  R.  A.  448).  "  In 
divorce  proceedings,  it  is  competent  for  the  court  to  assign 
the  homestead  to  the  innocent  party,  either  absolutely  or  for  a 
limited  period ;  but,  where  the  decree  in  the  divorce  proceed- 
ings is  silent  upon  the  question,  the  homestead  vt^ill,  upon  the 
dissolution  of  the  marriage,  remain  In  the  possession  of  the 
pnrty  holding  the  legal  title  thereto,  discharged  from  the 
homestead  rights  or  claims  of  the  other  party."  Rosholt  v. 
Mehus,  8  N.  Dak.  518  (5T  N.  W.  Rep.  788;  28  L.  K.  A. 
289).  A  purchase-money  mortgage  is  paramount  to  home- 
stead rights.  Moses  et  al.  v.  //ome  B.  d  L.  A.,  Ala. 
(14  So.  Rep.  412).  Where  the  debt  secured  by  a  mort- 
gage on  a  homestead  is  also  secured  by  collaterals  of  various 
kinds,  upon  a  foreclosure  of  the  mortgage,  the  mortgagors 
have  a  right  to  require  that  the  collaterals  be  first  exhausted  in 
order  to  preserve  the  homestead.  DesMoines  Nat.  Bank  v. 
Harding,  86  la.  158  (58  N.  W.  Rep.  09).  A  non-resident 
may  h;ive  the  benefit  of  a  statute  (la.  Code,  g  2008),  provid- 
ing for  the  descent  of  homestead  exempt  from  debts.  Maguire 
V.  Kennedy,        la.  (59  N.  W.  Rep.  86).     Where  a  deed 

conveying  land  subject  to  homestead  is  set  aside  as  fraudulent 
at  the  suit  of  a  creditor,  a  provision  in  the  decree  that  the  sale 
shall  be  in  accordance  with  the  homestead  law  does  not  cause 
the  humestead  to  revert  to  the  grantor,  but  simply  confirms 
the  grantee's  title  thereto,  ^uinn  et  al.  v.  People,  146  111. 
275  (31  N.  E.  Rep.  148).  Where  the  surviving  widow  and 
minor  heirs  are  occupying  the  homestead  under  the  statute, 
adult  heirs  cannot  insist  upon  the  foreclosure  of  a  mortgaf^ 
therenn  given  for  purchase  money  when  the  mortgagee  does 
not  di.'^Lre  to  foreclose.  Hannah  et  al.  v.  Hannah  ei  al.,  lOO 
Mo.  ii;!6(19S.  W.  Rep.  87). 
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Sec.  401.  Harriase  settlements.  PartieB  to  an  ante- 
nuptial contract  occupy  a  confidential  relation  to  each  other,  and 
where  in  such  a  contract  the  provision  secured  for  the  intended 
wife  is  disproportionate  to  the  means  of  the  intended  hus- 
band, it  raises  the  presumption  of  designed  concealment  and 
the  burden  of  proof  that  the  wife  had  full  knowledge  of  all 
the  material  'facts  affecting  the  agreement  is  thro^vn  upon 
those  claiming  in  the  right  of  the  husband,  Taylor  ct  al.  v. 
Taylor,  144  III.  486  (88  N.  E.  Rep.  532)  ;  Spurlock  v.  Broion, 
91  Tenn.  241  (18S.  W.  Rep.  868);  Simpson  v.  Simpson, 
94  Ky.  686  (28  S.  W.  Rep.  861).  An  ante-nuptial  agree- 
ment, by  which  a  certain  sum  is  settled  upon  the  wife  to  be 
paid  at  the  death  of  the  husband,  creates  no  lien  on  any  prop- 
erty except  that  held  by  him  at  his  death.  Cox  v.  Hazelip, 
Ky.  (21  S.    W.  Rep.  1048).     Case  in  which  a  p.-irticu!ar 

marriage  contract  is  construed.  Biggi  v.  Biggi,  9S  Cal.  85 
(32  Pac.  Rep.  808;  86  Am.  St,  Rep.  141).  Particular  facts 
held  sufficient  to  set  aside  an  ante-nuptial  contract  by  which 
the  wife  released  all  her  dower  interest  without  any  adequate 
consideration.  Graham  v.  Graham,  148  N.Y.  573  {38  N.  E, 
Rep,  722). 

Sec.  402.  Deed  by  husband  direct  to  wife.  In  Mis- 
souri it  is  held  that  where  a  husband  purchased  land;?  with  the 
wife's  money  and  took  the  title  in  his  own  name  anci  tlien  exe- 
cuted a  deed  direct  to  her,  such  deed  gave  her  the  equitable 
title  only ;  and,  as  against  a  judgment  creditor  who  purchased 
the  land  on  execution  sale,  against  the  husband  and  wIFl',  could 
not  maintain  ejectment  on  her  equitable  title.  Cra-jiford 
V.  Whitmore,  120  Mo.  144  (25  S.  W.  Rep.  866).     The  court 
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Bay  :  "  Although  tlie  property  may  have  been  paid  for  with 
the  funds  of  the  wife,  the  legal  title  thereto  vested  in  her  huB- 
band,  under  the  deed  from  Janes  to  liim,  and  passed  to  defend- 
ants Whitmore  by  the  sheriff's  sale  and  deed  to  them ;  and, 
even  though  the  plaintiff,  Mrs.  Crawford,  may  have  had  the 
equitable  title,  she  could  not  recover  in  ejectment  on  such  title 
against  the  legal  title.  She  must  first  proceed  to  have  the  legal 
title  to  the  lot  vested  in  Herself,  before  bringing  ejectment  for 
the  recovery  of  its  possession.  The  deed  from  the  husband  to 
the  wife  being  void  in  law,  ns  held  in  Turner  v,  Shava,  96 
Mo.  22  {8  S.  W.  Rep.  897),  she  only  acquired  the  equitable 
title  by  that  deed.  If,  however,  he  had  conveyed  the  lot  to 
his  wife  through  some  other  person,  and  that  person  had  con- 
veyed to  the  wife, — she  would,  by  reason  of  such  conveyances, 
becomevested  with  the  title  in  fee,  {Payne  v.  Twywaw,  68  Mo. 
889,)  thus  doing  indirectly  what  be  could  not  do  directly.  We 
are  aware  that  itwas  held  in  Bangert  v.  Bangert,  18Mo.  App. 
144,  and  Cooper  v.  Statidley,  40  Mo.  App.  188,  that  when  the 
husband  purchases  property  with  the  funds  of  his  wife,  and 
takes  the  title  in  his  own  name,  he  may  by  deed  convey  the 
property  directly  to  her,  and  thus  pass  the  legal  title  ;  butthose 
cases  are  in  conflict  with  the  decisions  of  this  court,  are  not 
supported  by  authority,  and  should  not  be  followed.  A  hus- 
band could  not,  at  common  law,  convey  by  deed  direct  to  his 
wife,  BO  as  to  pass  the  legal  title,  nor  is  he  authorized  to  do  so 
by  statute."  In  Illinois,  North  Carolina  and  New  Jersey  it  is 
held  that  a  husband  may  convey  directly  to  his  wife.  Fortct 
al.  V.  Allen  et  al.,  110  N.  C.  183  (14  S.  E.  Rep.  685); 
Vought's  Ex'rs  V.  ^'ougkt  ct  al.,  50  N.  J.  Eq.  177  (27  Atl. 
Rep.  489) ;  Walker  v.  Long,  109  N.  C.  510  (14  S.  E.  Rep. 
299)  ;  Barro-ws  v.  Barrows,  188 111.  649  (28  N.  E.  Rep.  988). 
In  Michigan  and  Alabama  the  husbandmay  convey  to  his  wife 
his  interest  in  the  homestead.  Lynch  v.  Doran,  95  Mich.  895 
(54  N.  W.  Rep.  882) ;  Turner  et  al.  v.  Bernheimcr,  95  Ala. 
241  ( 10  So.  Rep.  750) .  A  deed  of  conveyance  from  husband 
directly  to  wife,  and  having  a  nominal  consideration,  passes  an 
equil:)ble  estate  in  fee,  the  holder  of  which  is  entitled  to  have 
the  legal  title  from  the  heirs  of  the  husband  Sipley  v.  Wass 
et  al.,  49  N.  J.  Eq.  468  (24  Atl.  Rep.  23S). 
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Sec.  403.  Conveyance  by  wrife  to  husband.  Where 
the  stiitute  requires  her  husband  to  join  her  in  a.  conveyance  of 
her  property,  a  wife  cnunot  make  a  valid  deed  directly  to  her 
hueband,  although  he  joins  in  the  deed  as  grantor,  Rico  el  ai. 
\.  Brandensteln  et  al.,  98  Cal.  465  (38  P:ic.  Rep.  480 ;  85 
Am.  St.  Rep.  192 ;  20  L.  R.  A.  702) ;  but  in  Texas,  it  is  held 
that  a  wife,  her  husband  joining,  may  convey  her  separate 
land  as  a  gift  to  him  by  a  deed  to  a  third  person,  and  cnusing 
such  third  person  to  convey  to  the  husband,  Hilcy  v.  Wilson 
ft  al. ,  S6  Tex.  240  (  24  S.  W.  Rep.  894) .  C/V/n^,  Scarborough 
V.  »'a/;&/«j,9B.  Mon.  546;  Todits  Heirs  w.  Wic/t/ijfc.  ISB. 
Mon.  866;  Jackson  v.  Stevens,  16  Johns.  109;  Demfscyy. 
Tyke,  8  Duer,  95;  Sheppcrson  v.  SAcppcrson,  2  G rat.  501  ; 
McCartee  v.  Society,  ^Covr.iG%;Meriamv.Harsen,  2  Barb. 
Ch.265;  Id.,  4  Edw.  Ch.  81;  Gebb  v.  Rose,  40  Md.  892; 
Grtrve  v.  Jeager,  50  111.  249;  Thatcher  v.  Ootuwj,  8  Pick. 
521;  Z>«ra«/ V.  i?»VcA/c,  4M.-ison,  45;  Garvin  v.  Ingram,  10 
Rich.  Eq.  180.  1  Bish.  Mar.  Worn.,  604,  712,  718;  Kelly, 
Com.  Mar.  Worn.  181 ;  1  Cord.  Mar.  Worn.  428 ;  Har.  Cont. 
Mar.  Worn.  582,  588;  Wells,  Mar.  Worn.,  g  582.  In  Ken- 
tucky it  is  held  that  a  conveyance  of  land  by  a  wife  to  her 
husband,  which  is  void  because  not  properly  executed,  is  no 
defense  to  an  action  in  equity,  by  the  heirs  of  the  wife,  to 
recover  the  land  from  the  husband's  grantee,  where  the  con- 
sideration for  such  conveyance  was  not  paid ;  and,  a  parol 
contract  by  the  wife  to  convey  to  her  husband  land  taken  in 
her  name  to  secure  the  payment  of  money  advanced  by  her 
will  not,  after  twenty-eight  years,  be  enforced  against  the  wife's 
heirs  by  the  grantee  of  the  husband  after  the  death  of  the  wife, 
where  it  does  not  clearly  appear  that  the  husband's  contract  to 
repay  the  money  so  advanced  has  been  performed.  Bohannon 
v.  Travis,  94  Ky.    59    (21  S.  W.  Rep.  854). 

Sec.  404.  Deed  to  husband  and  wife — Joint  tenan- 
cies. In  Illinois  the  statute,  Rev.  St.  1898,  Ch.  80.,  §5, 
declares  that  no  estate  in  joint  tenancy  shall  be  held  unless  the 
land  shall  be  expressly  declared  to  pass,  not  in  tenancy  in 
common,  but  in  joint  tenancy ;  and  Rev,  St.  1898,  Ch.  76,  § 
1,  declares  that  if  partition  be  not  made  between  joint  ten- 
.ants  the  shares  of  those  who  die  first  shall  not  accrue  to  the 
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Burvivor,  but  shall  be  considered  as  if  such  joint  tenants  had 
been  tenants  in  common.  Construing  and  applying  these 
stiLtiites,  it  is  held  that  one  is  not  impliedly  repealed  by  the 
other  and  that  where  land  is  conveyed  to  husband  and  wife 
"  not  as  tenants  in  common,  but  as  joint  tenants,"  the  share  of 
the  one  dying  first  immediately  vests  in  the  survivor.  Mette 
V.  Pellgen,  148  111.  357  (86  N.  E.  Rep.  81). 

Sec.  405.  Estates  by  entireties.  The  common  law 
rule  of  estates  by  entireties  prevails  in  North  Carolina,  Ore- 
gon, South  Carolina  and  Tennessee.  Bruce  el  al.  y.  Nichoi- 
w/ r/ a/.,  109  N.  C.  202  (18  S.  E.  Rep.  790;  26  Am.  St. 
Rei..  562)  ;  Johnson  v.  Edwards,  109  N.  C.  466  (14  S.  E. 
Rep.  91 ;  26  Am.  St.  Rep.  580)  ;  Noblitt  v.  Beebe,  28  Ore.  4 
(85  Pac.  Rep.  248) ;  Georgia,  C.  £  N.  By.  Co.  v.  Scoti  ct 
al..  88  S.  C.  84  (16  S.  E.  Rep.  185)  ;  McLeod  et  al.  v.  Tar- 
rani,  89  S.  C.  271  (17  S.  E.  Rep.  778)  ;  Chambers  v.  Cham- 
bers et  al.,  92  Tenn.  707  (23  S.  W.  Rep.  67)  ;  see,  1  Ballards' 
Annual,  g  207.  The  rule  prevails  in  Pennsylvania,  and  was 
not  abolished  by  Act  June  8,  1887,  securing  to  the  wife  the 
enjovnient  of  her  separate  estate.  In  re  Bramberry' s  Estate, 
156  Pa.  628  (27  Atl.  Rep.  405;  86  Am.  St.  Rep.  64 ;  22  L.  R. 
A.  59i).  A  statute  (N.  C.  Code,§  1326)  abolishing  survivor- 
ship in  joint  tenancies  does  not  apply  to  estates  by  entireties. 
Phillips  V.  Hodges,  109  N.  C.  248  (18  S.  E.  Rep.  709).  This 
estate  was  abrogated  in  Alabama  by  the  passage  of  the  mar- 
ried woman's  statute,  enabling  her  to  hold  separate  property. 
Doncgan  v.  Donegan,         Ala.  (15  So.  Rep.  828).     Fol- 

lowing Walthall  v.  Goree,  noted  in  1  Ballards'  Annual,  §§ 
208,  239.  The  same  is  held  under  the  married  woman's  statute 
in  Now  Hampshire.  Slilfhen  v.  Stilphen,  65  N.  H.  126  (28 
All.  Rep.  79).  See  1  Ballards' Annual,  §§  224,239.  Although 
thi;  rule  of  estates  by  entireties  prevails  in  Indiana,  it  is  held 
thiit  a  conveyance  to  husband  and  wife  may  make  them  joint 
lenaiits  or  tenants  in  common,  apt  ^vords  being  used  for  that 
purpose.  Barden  et  al.  v.  Ovcrmcyer,  134  Ind.  600  (84  N.  E. 
Rep.  439);  Thornburgw.  W/;gg'/KJ,  1351nd.l78  (84  N.  E.  Rep. 
999)  ;  Brown  v.  Brown,  188  Ind.  476  (82  N.  E.  Rep.  1128  ; 
33  N.  E.  Rep.  615).  A  mortgage  taken  in  the  joint  namesof 
husband  and  wife  on  the  sale  of  land  held  as  tenants  by  the 
entirety  is  presumed  to  be   held  by    the  same  estate.     In  re 
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Brambcrry's  Estate,  156  Pa.  OiS  (27  Atl.  Rep.  405;  S3  Am. 
St.  Rep.  fti;  22  L.  R.  A.  594).  The  rule  does  not  apply  t<. 
personal  property.  Matter  of  Albreckt,  .136  N.  Y.  91  (S2  N. 
E.  Rep.  632 ;  82  Am.  St.  Rep.  TOO ;  18  L.  R.  A.  82P).  Tl^e 
estate  cannot  be  created  in  parties  other  than  husband  aiul 
wife  although  the  conveyance  to  them  expressly  provides  that 
(hey  shall  take  "as  tenants  by  the  entirety  and  not  as  tenants 
in  common."  Morris  v.  McCarty,  158  Mass.  11  (32  N.  E. 
Rep,  988) .  They  may  bind  the  estate  by  their  joint  note  and 
mortgage  given  to  secure  money  advanced  to  pay  the  purchase 
price  thereof.  McCoy  v.  Barnes,  186  Ind.  878  (86  N.  E. 
Rep,  134).  They  cannot  mortgage  the  estate  to  secure  tlic 
individual  debt  of  either,  but  it  may  be  subjected  to  a  mf- 
chanic's  lien  for  improvements  made  under  the  direction  of 
the  husband  with-the  ■wife's  consent.  Wilson  et  al.  v.  Logv<^ 
el  at.,  131  Ind.  191  (80  N.  E.  Rep.  1079;  81  Am.  St.  Re].. 
420).  Neither  can  convey  or  mortgage  without  the  olhrr 
joining.  Naylor  v.  Minock.  06  Mich.  182  (55  N.  W.  Rcj). 
6W;  85  Am.  St.  Rep.  595).  Phillips  v.  Hodges,  109  N.  C. 
248  (13  S.  E.  Rep.  769)  ;  and  the  estate  is  not  subject  to  s;ilc 
on  execution  to  pay  the  debts  of  either.  Bruce  et  al.  v.  Nidi' 
ohonetaL,  109  N.  C.  202  (18  S.  E.  Rep.  790;26Am.  St. 
Rep.  562).  The  husband's  interest  in  the  fund  arising  from 
the  sale  of  land  held  by  entireties  may  be  subjected  to  the  pay- 
ment of  his  debts,  Fogkman  v,  Shivcly  et  al.,  4  Ind.  A  pp. 
197(SON.  E.  Rep.  909). 

At  common  law  the  husband  might  sue  alone  for  injury  to 
the  estate,  but  since  the  enactment  of  the  N.  J.  Married  Wo- 
man's Act  it  is  held  in  that  state  that  the  husband  and  wife 
must  join  in  such  suit.  Vunk  v.  Raritan  River  R,  Co.,  5*j 
N.J.  L,  895(28  Atl.  Rep.  598).  The  husband's  agreement 
alone  effecting  a  change  of  the  boundaries  of  the  land  is  nol 
binding.  Dyer  v.  Eldridgc,  136  Ind.  G54  (36  N.  E.  Rep.  622) . 
An  absolute  divorce  converts  the  estate  into  an  estate  in  com- 
mon, and  partition  may  be  had.  Russell  v.  Russell  et  al.,  12:i 
Mo.  235  (26  S.  W.  Rep.  677)  ;  Hopson  ct  ux.  v.  Fo-j:kles  ctaL. 
92  Tenn.  697  (28  S.  W.  Rep.  55;  36  Am.  St.  Rep.  120)  ; 
Domgan  v.  Donegan,        Ala.  (15  So,  Rep.  823).     Cii- 

ing.  Stew.  Husb.  &  Wife.  §  809;  Stew.  Mar,  &  Div.,  §§  411- 
4+4;Bish.  Mar.  &Div.,  §  710;  Hinson  v.  Bush,MMa..%C'.^ 
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(4  So.  Rep.  410) ;  Baggs  v.  Baggs,  55  Ga.  690,  591 ;  Harr-er 
V.  Wallner,  80  III.  190,  204 ;  Lash  v.  Lash,  58  Ind.  626,  528 ; 
Depas   V.  Mayo,    11  Mo.  816.     See  2  Ballard's  Annual,    §§ 

800-801a. 

Sec.  406.     Inchoate  interests.     In  order  to  bar  a  wife's 

inchoate  interest  by  a  judicial  proceeding  she  must  be  made  a 
party  thereto  and  served  with  process  as  any  other  person. 
Goodkiiid  V.  Barilett,  III.  (88  N.    E.    Rep.    1045). 

The  husband's  estate  by  curtesy  is  a  mere  expectancy  which 
may  be  taken  away  by  the  legislature.  McNeer  et  at.  v. 
J/rAV.r  et  al.,  142  111.  888  (82  N.  E.  Rep.  681 ;  19  L.  R.  A. 
256).  Under  the  Minnesota  statute,  upon  the  death  of  the 
husband,  the  wife  takes  one-third  of  his  real  estate  "subject,  in 
ils  just  proportion,  with  the  other  real  estate  to  the  payment 
of  such  debts  of  the  deceased  as  are  not  paid  from  the  persona! 
estate,'  Prob.  Code,  chap.  8,  §  64.  Applying  this  statute,  it 
is  held  ihat  where  a  widow,  as  .-idministratrix  of  her  husband, 
by  order  of  court  sold  the  land  of  her  deceased  husband  for  the 
payment  of  debts,  without  making  any  mention  or  reservation 
of  her  interest  therein,  such  interest  passed  to  the  purchnser 
and  t)i:iC  she  could  not  thereafter  assert  title  to  it.  Scott 
V.  WcUs,  56  Minn.  274  (56  N.  W.  Rep.  828).  The  inchoate 
interfst  of  the  husband  or  wife  in  the  real  property  of  the 
other,  as  fixed  by  Minn.  Gen.  Laws  1889,  ch.  46,  subd.  8,  g  64, 
is  not  destroyed  by  a  sale  on  execution,  issued  upon  a  judg- 
ment rendered  during  coverture  against  one  of  them  alone. 
Dayioii  V.  Corser,  51  Minn.  406  (58  N.  W.  Rep.  717;  18  L. 
R.  A.  KG).  But  a  wife  who  joins  with  her  husband  in  a  con- 
veyance of  his  land  relinquishes  her  inchoate  right  provided 
for  by  tliisstatute.      Oriman  v.  Chute,  Minn.  (59N. 

W.  Rt-p.  5S8).  The  inchoate  interest  of  the  wife  in  the  lands 
of  her  luisband  is  not  a  present  estate,  and-so  long  as  the  title 
remains  in  the  husband  the  inchoate  interest  alone  cannot  be 
conveyed.  Davenport  v.  Gwilliams,  138  Ind.  142  (81  N.  E. 
Rep.  790 ;  22  L.  R.  A.  244) .  A  married  woman's  right  of 
dower  is  not  vested,  but  a  mere  intangible,  inchoate,  contin- 
gent expectancy ;  and  she  is  not  a  proper  party  defendant  to  a 
suit  attacking  her  husband's  defeasible  title  to  lands.  Kusch 
V.  Kusch,  143  111.  858  (S2  N.  E.  Rep.  267). 
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In  Kansas  it  is  held  that  the  wife's  inchcuite  interest  will 
not  support  an  action  by  her  in  her  own  name  to  enjoin  the 
collection  of  taxes.  Stewart  v.  Sleffins  et  al.,  68  Kan.  92  (31 
Pac.  Rep.  65).  Such  an  interest  does  not  come  within  the 
law  for  recording  deeds.  Sncll  v.  Snell  et  al.,  54  Minn.  285 
(55  N.  W.  Rep.  1181).  Ind.  Rev.  Stat.  1881,  g  250ft. 
applied — wife's  inchoate  interest — rights  upon  judicial  sale, 
Huf  master  et  al.  v.  Ogdcn  et  at.,  185  Ind.  661  (85  "N.  E. 
Rep.  512)  ;  Lake  Eric  rf  Western  R.  R.  Co.  v.  Priest  ct  al. , 
131  Ind.  418  (81  N.  E.  Rep.  T7).  Where  a  wife  joins  ht-r 
husband  in  the  execution  of  a  mortgage  on  land  in  which  ehL' 
has  an  inchoate  right  of  dower,  a  release  of  the  right  in  suc!i 
mortgage  is  conditional  only  ;  and,  under  §  8,  p.  765,  McClcl. 
Dig.  (§  1982,  Rev.  Stat.,  Fla.),  the  wife  can  be  divested  ol 
the  right  by  means  of  such  release  only  by  sale  under  decree  ol 
foreclosure.  Roan  v.  Holmes  et  al.,  82  Fla.  295  (18  So.  Rep. 
339;21L.  R.  A.  180). 

Where  a  husband  sells  and  conveys  his  real  estate  durin^^ 
coverture,  his  wife  not  joining  therein,  and  afterward  he  ditt-, 
she  may  be  entitled  to  dower,  but  not  to  a  child'spart,  in  sui:li 
real  estate.  Reddick  v.  Mefferi,Z1  Fla.  409  (18  So.  Rep. 
894).  La.  Civ,  Code,  art.  129,  construed — renunciation  by 
wife  of  her  marital  rights  in  her  husband's  property.  Succes- 
sion of  Montgomery,  44  La.  An.  87S  (10  So.  Rep.  772). 
Under  N.  C.  Code,  §  2108,  the  wife  has  no  enforcible  interest 
in  her  husband's  realty  until  his  death.  Gatewood  et  ux. 
V.  Totnlinson  et  al.,  118  N.  C.  812  (18  S.  E.  Rep.  818). 

Sec.  407.  Wife's  inchoate  right  in  partnership 
realty.  The  inchoate  right  of  the  wife  of  a  partner  in  real 
estate  belonging  to  the  partnership,  only  attaches  to  such  of" 
her  husband's  portion  as  remains  in  specie  and  unconverted 
after  the  partnership  is  terminated  by  judgment  or  agreement 
and  its.  affairs  completely  wound  up.  Where  such  real  estatL- 
is  sold  in  order  to  wind  up  the  firm  affairs  and  the  proceeds 
after  payment  of  debts  is  divided  between  the  partners,  the  pur- 
chaser at  such  sale  takes  the  land  free  from  any  inchoate  inter- 
est  of  the  wives  of  the  partners,  and  it  is  immaterial  that  the  land 
brought  a  price  in  excess  of  the  amount  necessary  to  pay  thi; 
firm  debts,  or  that  it  might  not  have  been  necessary  to  sell  the 
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wlinle  of  the  property  merely  to  pay  the  debts.  Woodivard- 
Holmes  Co.  v.  Nudd,        Minn.  (50  N.  W.  Rep.  1010). 

Sec.  408.  Contracts  and  suits  between  husband 
and  wife.  A  contract  whereby  a  wife  releaBes  her  dower  to 
hcT  husband,  in  consideration  of  the  conveyance  to  her  of 
property  from  him,  is  valid.  Dakin  v.  Dakin  et  al.,  97  Mich. 
281  {56  N.  W.  Rep.  562).  Pending  a  proceeding  for  a 
divorce,  a  husband  and  wife  may  contract  'with  each  other 
with  reference  to  a  division  of  the  property,  upon  a  disBolu- 
tioti  of  the  marriage  relation  by  the  divorce,  provided  the  con- 
tract is  reasonably  fair  and  just,  Nieukirk  v,  Nicukirk,  84 
la.  307  (51  N.  W.  Rep.  10).  Where  the  husband  improves 
realty  belonging  to  him,  with  his  wife's  money,  Under  a  parol 
contract  to  convey  the  same  to  her,  which  is  never  performedi 
she  cannot  after  acquiescing  therein  assert  her  claim  to  the 
injury  of  his  creditors.  Johnston^s  Adiii's  v.  yoknston, 
Ky.  (19S.  W.  Rep.  526).     Under  Hill's  Ore.  Code,  § 

2801),  neither  the  husband  or  wife  has  any  interest  in  the  prop- 
erty of  the  other  which  can  be  the  subject  of  a  contract  be- 
tween them,  hence  a  contract  by  a  husband  with  his  wife, 
releasing  his  curtesy  in  her  property,  is  void;  but  under  § 
2871,  which  provides  that  either  the  husband  or  wife  may 
convey  land  to  the  other,  a  husband  may,  by  deed  conveying 
his  property  to  his  wife,  exclude  himself  from  all  rights 
therein.     Jenkins  \.  Hall,         Ore.  (87   Pac.  Rep.  62). 

They  may  sue  each  other  to  determine  a  question  of  title  to 
realty.  Lombard  v.  Morse,  155  Mass.  1S6  (29  N.  E.  Rep. 
20y;  14L.R.  A.  278).  It  is  held  that  §2204,  Iowa  Code, 
giving  the  husband  or  wife  the  right  to  maintain  an  action 
against  each  other  for  property,  where  either  has  obtained 
possession  or  control  of  property  belonging  to  the  other,  either 
before  or  after  the  marriage,  does  not  apply  to  property  vol- 
untarily given  by  one  to  the  other.     Porter  v.  Goble  et  al. 

la.  (55  N.  W.  Rep.  580). 

Sec.  40Q.  Effect  of  divorce  on  real  property  rights. 
A  decree  in  divorce  settles  all  property  rights  between  husband 
anil  wife,  but  not  between  her  and  third  parties.  Thompson 
V.  Thompson,  132  Ind.  288  (31  N.  E.  Rep.  529).  A  divorce 
obtained  by  a  husband  from  his  wife  while  she  resides  in  an- 
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other  state,  without  service  other  than  by  publication,  does  not 
in  any  way  affect  her  property  rights  in  the  state  where  she 
resides.  Docrr  v.  Forsythc^  50  O.  St.  726  (85  N.  E.  Rep. 
1055).  A  decree  for  alimony  to  be  paid  in  money  is  a  lien 
upon  the  real  estate  of  the  husband  the  same  as  a  judgment  for 
a  debt.  Conrad  v.  Everick,  50  O.  St.  476  (85  N.  E.  Rep.  58  ; 
40  Am.  St.  Rep.  679).  Under  Cal.  Civ.  Code,  g  146,  by 
which  it  is  provided  that  upon  divorce,  "  if  a  homestead  ha'i 
been  selected  from  the  separate  property  of  either,  it  shall  lie 
assigned  to  the  former  owner  of  such  property,  subject  to  the 
power  of  the  court  to  assign  it  for  a  limited  period  to  the  in- 
nocent party,"  it  is  held  that  the  court  has  no  power  to  assign 
it  to  the  innocent  party  beyond  the  period  of  his  life,  and  where 
iuch  assignment  is  made  for  a  limited  period,  in  case  of  the  death 
of  the  party  before  the  expiration  of  the  time  fixed,  the  estate 
reverts  immediately  to  the  original  owner,  Ncary  v.  Godfrey 
et  al.,  102  Cal.  888  (86  Pac.  Rep.  665).  Ky.  Civ.  Code,  § 
425,  construed — order  restoring  property  upon  divorce.  Bc?i- 
nett  v.  Bennett,  96  Ky.  545  (26  S.  W.  Rep.  892).  Mo.  Rev. 
Stat.  1889,  §  4508,  providing  that  in  case  of  divorce  "  tlie  guilty 
party  shall  forfeit  ail  rights  and  claims  under  and  by  virtue  of 
the  marriage,"  does  not  affect  homestead  rights.  Biffle  v. 
Pullman,  114  Mo.  50  (21  S.  W.  Rep.  450).  Nor  does  this 
statute  affect  the  wife's  title  to  property  which  her  husband 
had  previously  caused  to  be  conveyed  to  her  and  her  children 
by  him.  Kimey  v.  Kinzey  et  al.,  115  Mo.  496  (22  S.  W. 
Rep.  497;  20  L.  R,  A.  222).  N.  C.  Code  1883,  §  1840,  ap- 
plied— rights  of  husband  in  separate  real  estate  of  ^ife  where 
she  has  obtained  a  divorce  a  inensa  et  tkoro.  Taylor  v.  Tay- 
lor, 112  N.  C.  184  (16  S.  E.  Rep.  1019).  See  Estates  by 
entireties. 

Sec.  410.  Miscellaneous  notes.  A  husband  and  wife 
may  become  joint  owners  of  a  leasehold  interest  without  involv- 
ing a  partnership  between  them.  Wineman  v.  Phillips,  9;i 
Mich.  223(58  N.  W.  Rep.  168).  Under  Cal.  Civ.  Code,  S 
164,  as  amended  in  1889,  a  conveyance  toa  married  woman  ami 
her  husband  creates  a  presumption  that  she  takes  the  part  con- 
veyed to  her  as  tenant  in  common,  unless  a  different  intention 
is  expressed  in  the  instrument,      yordan  v.  Fay,  98  Cal.  204 
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(S3  Pac.  Rep.   95).     Under  a  statute  (Tex.  Rev.  Stat.,  art. 
659)  requiring  the  joint  deed  of  a  husband  and  ^fe  to  convey 
her  separate  real  estate,  it  is  not  necessary  that  they  both  exe- 
cute  the  deed  at   the    same  time.     Malbtrt   v.  Hendrtx, 
Tex.  Civ.  App.  (26  S.  W.  Rep.  911).     Where  a  husband 

causes  land  to  be  conveyed   to  his  wife  as  a  gift,  the  title 
becomes  vested  in  her,  and  he  cannot,  after  her  death,  acquire 
the  fee  by  having  her  name  erased  from  the  deed  and  his  own 
substituted  as  grantee.     Berry  et  al.  v.  Kinnaird  et  al. , 
Ky  (20   S.  W.  Rep.  511).     Where   the  husband   pur- 

chased land  with  his  wife's  money  and  sold  it  before  the  deed 
was  executed,  having  the  grantor  convey  directly  to  the  pur- 
chaser, the  wife  having  consented  to  the  husband's  selling  the 
land,  she  cannot  have  such  deed  set  aside  as  fraudulent, 
although  the  purchaser  did  not  know  of  her  consent,  and  she 
had  no  Itnowledge  of  this  particular  transaction.  Beckett  et  al_ 
V.  Sawyer,  Ky.  (15  S.  W.  Rep.  12).     It  is  held  that 

if  a  man  or  woman  represent  to  the  other,  as  an  inducement  to 
marriage,  that  he  or  she  is  the  owner  of  certain  property  and 
the  marriage  in  part  upon  such  consideration  should  be  con- 
summated, a  secret  voluntary  conveyance  of  such  property  by 
one  of  the  parties  would  be  a  fraud  upon  the  other.  Alitre 
V.  Alkire  et  al.,  184  Ind.  850  (82  N.  E.  Rep.  571). 


IMPROVIMENTS. 
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Sec.  411.  Occupying  claimants.  Where  a  vendee  in 
possession  under  a  contract  of  purchase  makes  valuable  im- 
provements upon  the  land,  upon  the  faith  of  his  contract,  and 
the  contract  is  such  that  specific  performance  cannot  be 
enforced,  the  vendor  will  be  compelled  to  refund  the  purchase- 
money,  and  to  pay  the  actual  value  of  the  improvements. 
Cha6ot  T.  Winter  Park  Co.,  84  Fla.  258  (15  So.  Rep.  756). 
An  occupant  of  swamp  land  under  a  void  patent  from  the 
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United  States,  who  in  f^ood  fnith  drains  the  land,  may  recover 
money  expended  m  such  drainage  from  one  who  afterwards 
acquires  good  title  to  such  land  from  the  state  in  which  it  is 
situated,  though  Act  Cong.,  Sept.  28,  1850,  requires  the  state 
to  drain  s^amp  lands  donated  to  it  under  such  act.  Sherman 
V.  A.  P.  Cook  Co.,  98  Mich.  61  (57  N.  W.  Rep.  28).  A  deed 
void  on  its  Face  is  admissible  in  support  of  a  plea  of  improve- 
ments in  good  faith.  Schleicher  et  al.  v.  Gallin,  85  Tex.  270 
(20  S.  W.  Rep.  120).  Mansf.  Ark.  Dig.,  gg  2644,  2645, 
which  provides  that  where  a  person  peaceably  improves  land 
UDder  color  of  title,  believing  himself  to  be  the  owner,  he  shall 
be  entitled  to  the  value  of  improvements  and  taxes  paid  before 
possession  shall  be  delivered  to  the  owner,  do  not  apply  to 
land  bought  by  the  state  at  a  tax  sale,  and  sold  by  it  to  a  third 
person,  since  such  statutes  do  not  affect  the  sovereign.  Mar- 
tin V.  Jioesch  et  al.,  57  Ark.  474  (21  S.  W.  Rep.  881).  Iowa 
Code,  §g  1976-1987  construed.  Gleiser  v.  McGregor,  85  la. 
489(52  N.  W.  Rep.  866).  Particular  fact  case  in  which 
vendee  was  held  entitled  to  recover  for  improvements.  Holl- 
house  V.  Rynd,  156  Pa.  48  (26  Atl.  Rep.  760).  Permanent 
improvements  made  by  one  having  color  of  title  will  be  pre- 
snmed  to  have  been  made  in  good  faith.  Hilgcnberg  v. 
Northup  ei  al.,  134  Ind.  92  (88  N.  E.  Rep.  786).  Where  a 
court  of  equity  permits  a  grantor  to  show  his  conveyance  to  be 
a  mortgage  and  allows  him  the  privilege  of  redeeming  there- 
from, he  will  be  required  to  allow  his  grantee,  who  has  in 
good  faith  taken  possession  of  the  premises  and  made  im- 
provements thereon,  the  cost  of  such  improvements,  Glciscr 
V.  McGregor,  85  la.  489  (52  N.  W.  Rep.  866).  Under  Ky. 
Gen.  Stat.,  ch.  80,  art,  1,  §  1,  an  occupying  claimant  cannot 
recover  for  improvements  made  after  he  has  notice  of  the  real 
owner's  claim,  though  he  may  have  believed  that  such  claim 
was  unfounded.     Lcavison  et  al.  v.  Harris,         Ky.  (14 

S.  W.  Rep.  848).  In  construing  the  Mo.  Rev.  Stat.  1889,  gg 
4645,  4647,  providing  that  an  unsuccessful  defendant  in  eject- 
ment may  recover  for  improvements  made  in  good  faith  before 
notice  of  the  adverse  title,  and  may  have  an  injunction  against 
the  writ  of  ejectment  pending  the  ascertainment  of  the  value 
of  such  improvements,  it  is  held,  that  in  such  action  the  claim- 
snt  cannot  relitigate  a  question  of  title   determined  in  the 
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ejectment  proceedings ;  that  he  is  not  entitled  to  pay  for  im- 
provements made  after  he  has  notice  of  the  outstanding  claim, 
although  he  honestly  believed  he  had  title ;  nor  is  the  success- 
ful plaintiff  in  ejectment  estopped  to  claim  the  improvements 
because  he  did  not  stop  the  erection  thereof,  he  having  noti- 
fied the  defendant  of  his  claim  of  title ;  that  the  action  does 
not  involve  the  question  of  the  right  to  chattels  on  the  land ; 
and  the  injunction  is  merely  ancillary  to  the  action  for  im- 
provements, and  attorney  fees  incurred  in  defending  such 
action  cannot  be  recovered  as  part  of  the  damages  occasioned 
by  the  injunction.  Brown  v.  Baldwin^  121  Mo.  106  (25  S. 
W.  Rep.  858)  ;  Brawn  v.  Baldwin,  121  Mo.  126  (25  S.  W. 
Rep.  868).  In  order  to  recover  for  improvements  they  must 
be  made  while  a  party  is  occupying  the  premises  claiming 
title  under  some  deed  or  contract  made  or  acquired  in  good 
faith ;  a  mere  expectation  that  the  owner  will  give  the  prem- 
ises to  the  occupant  is  not  sufficient.  Thomas  et  al,  v.  Thomas, 
69  Miss.  564  (18  So.  Rep.  666)  ;  Anderson  v.  Williams,  ^9 
Ark.  144  (26  S.  W.  Rep.  818).  One  taking  possession  in 
good  faith  under  a  parol  gift  is  entitled  to  pay  for  im- 
provements. N.  C.  Code,  §  476  applied.  .  Vann  et  al.  v. 
Newsom,  110  N.  C.  122  (14  S.  E.  Rep.  519).  S.  C.  Act  1885 
(19  Stat.  848)  applied.  Gadsden  et  al.  v.  Desfortes  et  al,,  89 
S.  C.  181  (17  S.  E.  Rep.  706).  A  mortgagee  buying  on  fore- 
closure cannot  make  a  claim  for  improvements  made  by  his 
mortgagor  before  giving  the  mortgage.  C  Aultman  d  Co. 
V.  Crtsey,        S.  C.  (19  S.  E.   Rep.  617).     It  is  only  a 

bona  fide  occupant  who  can,  under  either  the  civil  law  or  the 
statute,  be  allowed  the  value  of  his  improvements  when  he 
has  been  ousted  by  one  having  a  better  title.  Wood  v.  C(>«- 
ra^,  2S.  Dak.  884  (50  N.  W.  Rep.  95).  An  occupying 
claimant  cannot  recover  for  improvements  except  the  same  be 
made  while  he  was  in  good  faith  claiming  title,  legal  or  equit- 
able, to  the  premises.  Carter  v.  Brown,  85  Neb.  670  (58  N. 
W.  Rep,  580). 

Sec.  412.  Tenants.  One  cotenant  is  not  responsible 
to  his  cotenant  for  the  cost  of  improvements  put  upon  the 
common  property,  unless  he  so  agreed,  and  afterwards  ratified 
the  act  of  making  them.      Welland  v.   Williams  et  ux.,  21 
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Nev.  280  (29  Pac.  Rep.  408).  In  partition  the  cotenant  is 
entitled  to  compensation  for  valuable,  lasting  and  necessary 
improvements  made  by  him  under  the  belief  that  he  had 
acquired  all  the  interests  in  fee.  Parish  y.  Camflin^  Ind. 
(87  N,  E.  Rep.  607).  In  Alabama  it  is  held  that  where 
41  cotenant  improves  the  common  property  while  in  the  sole 
possession,  the  other  tenants  making  no  claim  thereto,  it 
appearing  that  the  improvements  were  made  without  any 
intention  to  obtain  any  advantage  of  the  other  tenants,  a  court 
of  equity,  in  making  partition  of  the  land,  will  award  to  the 
tenant  making  the  improvements,  the  portion  so  improved  by 
him,  or  when  this  cannot  be  done  and  it  is  shown  that  the 
tenant  making  the  improvements  believed  himself  to  be  the 
sole  owner  of  the  land,  equity  will  require  the  other  tenants 
to  reimburse  him  for  such  improvements.  Ferris  v.  Mont^ 
gomery  Land  d:  Imp.  Co.,  94  Ala.  557  (10  So.  Rep.  607; 
88  Am.  St.  Rep.  146).  A  life  tenant  or  her  heir  cannot,  as 
against  a  debt  owing  to  the  remainder* man,  when  it  is  asserted 
by  him  in  equity,  set  up  as  a  defense  thereto,  the  value  of 
permanent  improvements  made  by  such  life  tenant  while  in 
possession  of  the  land.  Sparks^  Adm^rx  v.  Ball  et  al,^  91 
Ky.  502  (16  S.  W.  Rep.  272;  84  Am.  St.  Rep.  286)-  It  is 
held  that  a  life  tenant  'cannot  lay  out  money  in  building  on 
the  land  and  charge  it  on  the  estate  in  remainder  or  make  it  a 
personal  charge  against  the  remainder-men ;  neither  can  a 
guardian.     Caldwell  v.    yacob^         Ky.  (22  S.  W.  Rep. 

486 ;  27  S.  W.  Rep.  86) .  The  tenant  of  a  life  estate,  making 
permanent  and  valuable  improvements,  can  have  no  claim 
upon  the  remainder-men  for  reimbursement.  Wilson  v. 
Parker  et  al,^         Miss.  (14  So.  Rep.  264).     One  enter- 

ing as  a  tenant,  in  the  absence  of  any  claim  of  title,  cannot 
make  a  claim  for  improvements.  Wolf  v.  Holton^  92  Mich. 
186  (52  N.  W.  Rep.  459). 

Sec;  413.  Miscellaneous  notes.  One  who  enters 
upon  land  under  a  conveyance  from  one  who  is  a  trespasser 
without  color  of  right,  cannot  be  compensated  for  improve- 
ments made  during  such  possession.  Armstrong  et  al,  v.  Op- 
fenheimer  et  al.,  84  Tex.  865  (19  S.  W.  Rep.  520).  Filling 
and  grading  a  lot  is  held  to  constitute  an  **  improvement." 
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Chase  v.  City  of  Sioux  City,  86  la.  608  (58  N.  W.  Rep.  838). 
One  cannot  have  an  allowance  for  improvements  made  on  pub- 
lic lands  entered  as  a  homestead,  which  were  made  after  he  had 
received  notice  that  his  certificate  of  entry  had  been  granted 
by  inadvertence  and  would  bo  cancelled.  Smith  v.  Arthur,  7 
Wash.  60  (84  Pac.  Rep.  483).  A  husband  cannot  maintain  an 
equilalile  claim  against  his  wife's  estate  for  money  expended 
on  her  lund,  he  having  had  the  use  thereof  for  twenty-eight 
years,  and  havinginherited  her  personal  property  to  an  amount 
exceeding  his  claim.  Nail  v.  Miller^  95  Ky,  448  (25  S.  W. 
Rep.  1106).  A  lessee  may  recover  the  value  of  a  house  erected 
by  him  upon  premises  occupied  under  an  invalid  lease,  and 
where  the  house  is  partially  destroyed  by  fire  pending  a  suit  to 
cancel  the  lease,  he  may  repair  it  in  order  to  preserve  the  un- 
burned  portion,  and  recover  the  full  value  of  the  building  as 
repaired,  ^ax/cr  v.  5^a/fi,  56  Ark.  812  (19  S.  W.  Rep.  928).  If. 
in  a  proceedingunder  theOccupyingClaimant's  Act,  the  occu- 
pying claimant's  rights  are  ascertained  and  fixed  by  a  judg- 
ment of  the  court,  and  the  other  party  elects  to  pay  the  amount 
found  to  be  due  him  as  such  occupying  claimant,  and  does  so, 
he  is  then  entitled  to  a  writ  for  possession;  and  at  the  same 
time  he  is  entitled  to  an  execution  for  the  collection  of  his 
judgment.  Hollingsworth  v.  Stumfh,  181  Ind.  646  (80  N.  E. 
Rep.  525).  A  certificate  of  the  county  auditor,  executed 
under  Minn.  Gen.  Laws  1874,  ch.  2,  g  19,  assigning  the  right  of 
the  state  to  lands  bid  in  at  tax  sale,  is,  "  an  official  deed," 
within  the  meaning  of  the  occupying  claimant  act  (Minn. 
Gen.  Stats.  1878,  ch.  75,  §  15).  Pfefferle  et  al.  v.  Wieiand  ef 
ai.,  55  Minn.  202  (66  N.  W.  Rep.  824). 
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EPITOME  OP  CASES. 

Sec.  414.  Deeds  of — Void  or  voidable — Ratification. 
In  a  recent  case  in  Colorado,  it  is  held,  by  a  divided  court, 
that  the  deed  of  an  insane  person  is  absolutely  void  and  not 
simply  voidable ;  and  that  one  who  purchases  land  from  an 
insane  person  with  knowledge  of  such  insanity  will  not,  in  an 
action  to  &et  aside  the  deed,  be  entitled  to  a  return  of  the  pur- 
chase price.  A  very  able  dissenting  opinion  collates  the 
authorities  upon  the  opposite  side  of  this  proposition.  Elder 
V.  Schumacher,  18  Colo.  488  (88  Pac.  Rep.  175).  The  mtre 
fact  that  one  of  the  parties  to  a  contract  was  insane  (he  not 
having  been  so  adjudged  by  judicial  proceedings)  does  not 
render  the  contract  void,  but  at  most  only  voidable,  and  con- 
stitutes no  ground  for  setting  it  aside  where  the  other  piirty 
has  no  notice  of  the  insanity,  and  derived  no  inequitable  ad- 
vantage from  it,  and  where  the  parties  cannot  be  placed  in 
statu  quo.  Schafs  et  al.  v.  Lehner,  54  Minn.  208  (56  N.  W. 
Rep.  911).  This  is  supported  by  Youn  v.  Lamont,  66  MiriTi. 
216  (57  N.  W.  Rep.  478)  ;  Blount  v.  Sfratt  et  al.,  118  Mo. 
48  (20  S.  W.  Rep.  967).  The  deed  of  an  infant  is  not  void. 
but  only  voidable ;  and  in  order  to  invalidate  it  he  must,  by 
some  act,  clear  and  unmistakable  in  its  character,  disaffirm  the 
same.  Englehert  v.  TroxeU  et  al.,  40  Neb.  195  (58  N.  W. 
Rep.  852).  Particular  facts  held  insufficient  to  show  incapiic- 
ity  of  the  grantor.  Lynch  v.  Doran,  95  Mich.  895  (54  N.  \V, 
Rep.  882)  ;  Duncan  v.  Mason  et  al.,         Ky.  {20  S.  W. 

Rep.  252)  ;  Hlgginbotkam  v.  Campbell,  90  Ga.  183  (15  S.  E. 
Rep.  797)  ;  Cropp  v.  Crofp  el  al.,  88  Va.  75S  (14  S.  E.  Rep. 
529);  Guild  V.  Wame,  149  III.  105  (36  N.  E.  Rep.  635). 
One  who  seeks  to  avoid  a  deed  on  the  ground  of  insanity  must 
clearly  show  that  he  was  insaae  at  the  time  of  its  execution. 
Vanosdely.  Nyce,  46  La.  (15  So.  Rep.  19).     The  con- 
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veyance  of  a  lucatic,  who  has  not  been  so  adjudged,  will  not 
bf  set  aside  without  protection  to  the  equitable  rights  of  the 
other  party  to  the  transaction,  who  dealt  with  him  in  ignor- 
ance of  his  condition.  Myers  v.  Knabe  et  al.,&\  Kan.  720 
(S!JPac.  Rep.  602). 

A  recital  in  a  mortgage  executed  after  reaching  majority, 
thut  it  IS  subject  to  a  prior  mortgage  given  during  infancy  to 
A  third  person.'is  a  ratitication  of  the  voidable  mortgage,  and 
makes  it  a  superior  lien  on  the  land.  Ward  v,  Anderson 
cl  al..  Ill  N.  C.  115  (15  S.  E.  Rep.  988).  It  is  held  that  a 
payment  made  without  knowledge  of  the  right  to  disafifinn 
may  be  a  ratitication.  American  Mart.  Co.  v.  Wright, 
Ala.  (14So.  Rep.  899). 

Sec.  410.  Disaffirmance.  It  is  held  that,  on  becoming 
full  age,  a  person  may  disaffirm  his  contract  made  during 
minority;  provided,  he  must  so  disaffirm  within  a  reasonable 
time  after  attaining  his  majority,  he  must  return  the  consider- 
ntion  which  he  has  actually  received  on  account  of  the  contract, 
and  he  must  not  have  been  guilty  of  fraud  in  inducing  the 
other  party  to  enter  into  the  contract.  It  is  held  that  three 
ami  one-half  months  after  attaining  majority  is  within  a  rea- 
sonable time,  and  the  fact  that  a  part  of  the  money  received 
by  a  husband  on  account  of  the  mortgage  executed  by  his 
infant  wife  was  expended  in  the  payment  of  a  former  mort- 
gage executed  by  such  infant  is  not  conclusive  upon  her  that 
she  received  any  consideration  for  her  voidable  contract ;  and 
the  fict  that  a  woman  may,  when  under  age  join  with  her 
husband  in  a  mortgage  of  her  separate  property  to  secure  a 
loan  to  him,  did  not  inform  the  mortgagee  that  she  was  not  of 
age,  does  not  constitute  such  fraud  as  will  estop  her  from 
suing  to  set  aside  the  mortgage,  it  appearing  that  she  was 
not  nsked  about  her  age  and  no  artifice  or  misrepresentation 
\v;is  used  by  her  to  conceal  her  age,  Thormeehlen  v.  Keeppel, 
SO  Wis.  878  (56  N.  W.  Rep.  1089).  It  is  held  that  four  years 
after  arriving  at  full  age  is  not  a  reasonable  time  at  which  an 
infant  may  disaffirm  her  deed.  Hieatt  v.  Dixon,  Tex. 
Civ.  App.  (26  S.  W.   Rep.  268).     The  ratification  may 

be  inferred  from  a  long  delay  to  disaffirm  after  the  infant 
becomes  of  age.     Dolpk  v.  Hand  et  al.,  156  Pa.  St.  91   (27 
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Atl.  Rep.  114;  86  Am.  St.  Rep.  25).  On  the  other  hand  it 
is  held,  that  mere  silence  or  inaction  will  not  prevent  an  infant 
from  disaffirming-  his  deed  unless  continued  long  enough  to 
constitute  a  bar  under  the  statute  of  limitations.  But  an 
affirmance  may  be  inferred  from  an  affirmative  act  of  the  in- 
fant, after  reaching  majority,  which  is  inconsistent  with  an 
intention  to  disaffirm  ;  as  receiving  rents  on  a  lease,  receiving 
a  part  of  the  purchase-money,  or  conveying  a  part  of  the  land 
received  in  consideration  for  the  deed.  Lacy  v.  Pixler^  120 
Mo.  888  (25  S.  W.  Rep.  206).  The  bringing  of  a  suit  in 
equity  to  cancel  the  deed  is  sufficient.  Englehert  v.  Troxell 
el  al.,  40  Neb.  195  (58  N.  W.  Rep.  852).  Where  a  deed  to 
an  infant  contained  the  proviso  that  "  nothing  is  to  prevent 
her  (the  grantee)  selling  said  land  if  she  so  desires,  and  by  her 
husband  uniting  with  her,"  it  was  held  that  such  proviso  did 
not  relieve  the  grantee  from  the  disability  of  infancy  for  the 
purpose  of  conveying  the  land,  and  in  the  absence  of  false  rep- 
resentations, the  fact  that  such  infant  was  married  and  a 
mother,  did  not  estop  her  from  showing  her  infancy.  Sewell 
V.  Sewell  ei  al.,  92  Ky.  500  (18  S.  W.  Rep.  162;  86  Am.  St. 
Rep.  606). 

Sec.  416.     Disaffirmance — Return  of  consideration. 

It  is  held  that  if  an  infant  has,  when  he  attains  majority,  the 
money  or  property  which  he  received  in  consideration  for  his 
deed  or  contract,  he  must  return  the  money  or  property  still 
held  by  him,  before  he  will  be  allowed  to  dissaffirm  the  con- 
tract. Lacy  V.  Pixler,  120  Mo.  888  (25  S.  W.  Rep.  206). 
One  w^ho  purchases  real  estate  from  minors  with  full  knowl- 
edge of  their  incapacity,  is  not  entitled  to  a  restoration  of  the 
consideration  as  a  condition  precedent  to  a  disaffirmance  of  the 
contract.      Shaul  v.   Rinker^     •    Ind.  (88   N.    E.    Rep. 

598).  As  against  a  purchaser  at  a  guardian's  sale,  under  an 
order  of  court,  who  purchases  in  good  faith,  the  sale  cannot  be 
set  aside  by  a  minor  after  becoming  of  age,  on  account  of 
irregularities,  unless 'the  consideration  paid  be  refunded,  and 
this  is  true  even  though  the  guardian  may  have  converted  the 
same  to  his  own  use,  the  remedy  of  the  infant  being  an  action 
on  the  guardian's  bond.  Kendrick  et  al,  v.  Wheeler  et  al.y 
85  Tex.  247  (20  S.  W.  Rep.  44).      In  Nebraska,   upon  dis- 
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affirmance,  on  account  of  infancy,  the  infant  is  only  required 
to  restore  so  much  of  the  consideration  as  he  then  has,  in 
specie,  in  his  possession.  Englebert  v.  Troxell  et  al.y  40  Neb. 
195  (58  N.  W.  Rep.  852).  The  deed  of  an  insane  person 
may  be  avoided,  as  against  a  grantee  without  notice  of  the 
grantor's  insanity,  and  against  an  innocent  purchaser  from 
such  immediate  grantee.  In  the  latter  case  it  is  not  necessary 
to  restore  the  consideration  paid  by  such  purchaser  to  the  im- 
mediate grantee.  Dewey  v.  Algire  et  al,^  87  Neb.  6  (55  N. 
W.  Rep.  276;  40  Am.  St.  Rep.  468). 

Sec.  417.  Practice  in  suits  affecting  lands  of  infants 
and  insane  persons.  Insane  defendants  should  be  repre- 
sented by  guardian  ad  litem.  Bensieck  v.  Cook^  110  Mo. 
178  (19  S.  W.  Rep.  642 ;  88  Am.  St.  Rep.  422).  All  partition 
proceedings  are  void  as  to  interested  minors  unless  they  have 
been  served  personally.  Terrell  v.  Weymouth^  82  Fla.  255 
(18  So.  Rep.  429 ;  87  Am.  St.  Rep.  94).  Jurisdiction  of  in- 
fants, for  the  purpose  of  determining  their  rights  in  respect 
to  real  estate,  can  only  be  acquired  by  pursuing  the  mode  pre- 
scribed by  the  statute.  Carrigan  v.  Drake^  86  S.  C.  854  ( 15 
S.  E.  Rep.  889)  ;  Fisher  v.  Siekum,        Mo.  (28  S.  W. 

Rep.  485).  The  probate  court  of  a  state  where  the  land  of  a 
minor  is  situated  may  order  a  sale  for  his  support,  though  he 
be  a  non-resident.  Bouldin  et  ah  v.  Miller^  Tex.  Civ. 
App.  (26  S.  W.   Rep.  188).     Where  a  judicial  decree 

against  infants  does  not  a£Pect  their  title  or  interest  in  any 
material  way,  it  will  not  be  set  aside  solely  on  the  ground  that 
it  was  rendered  by  their  consent.  Cox  v.  Lynn  et  al.y  188  111. 
195  (29  N.  E.  Rep.  857).  A  sale  of  minors'  realty  without 
an  order  of  court  and  on  the  recommendation  of  a  family 
meeting,  is  void.  Mallard ,et  aL  v.  Dejan^  45  La.  1270  (14 
So.  Rep.  238).  In  West  Virginia,  it  is  held  by  a  divided 
court  that  a  committee  cannot  be  appointed  for  a  person  as 
insane  without  notice  to  him.  Evans  v.  yohnson^  89  W. 
Va.  299  (19  S.  E.  Rep.  628 ;  28  L.  R.  A.  787).  Where  the 
committee  of  an  insane  married  woman  filed  his  petition 
under  W.  Va.  Code  1868,  Ch.  58,  §  44,  for  the  purpose  of 
selling,  and  sold  her  real  estate  for  debts  with  which  it  was 
not  chargeable,  he  is  guilty  of  constructive  fraud  against  her 
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estate,  and  all  of  the  proceedings  of  the  court  in  relation 
thereto  are  void  for  want  of  jurisdiction  of  the  subject  matter. 
Brannon,  J.,  dissenting.  I>iciei  v.  SmiiA  el  al.,  88  W.  Va. 
635(18  5.  E.  Rep.  721). 

Sec.  418.  Miscellaneous  notes.  It  is  no  ground  for 
rescinding  a  contract  of  sale  of  land  that  the  vendor  is  a  minor 
who  may  avoid  his  deed  upon  becoming  of  age,  Dentler\. 
O'Brien,  56  Ark.  49  (19  S.  W.  Rep.  111).  Where  a  parent 
intending  to  act  as  agent  for  his  minor  son,  purchased  real 
estate  and  received  a  deed  therefor  in  his  own  name,  and 
without  the  knowledge  of  the  grantor  added  "Jr."  to  his 
name  in  the  deed,  thereby  making  it  the  name  of  the  minor 
son,  and  recorded  the  deed  ;  and  as  a  part  of  the  same  tranr^- 
action  executed  in  his  own  name  a  mortgage  on  the  land  to 
secure  the  purchase-money,  it  was  held  that  both  deed  and 
mortgage  were  void  and  that  the  grantor's  title  had  not  been 
divested,  '  Sawyer  el  al.  v.  Northan  et  al.,  112  N.  C.  261  (16 
S.  E.  Rep.  1028)-  A  deed  of  land  given  by  one  not  judi- 
cially declared  to  be  insane,  cannot,  during  his  lifetime,  bu 
avoided  on  the  ground  of  his  insanity,  by  a  person  to  whom, 
under  the  provisions  of  a  will,  the  land  would  descend  if  not 
disposed  of  by  the  grantor  during  his  lifetime.  McMillan  d 
al.  v.  William  DeeHng  t£  Co.,        Ind.  (88  N.  E.  Rep. 

8fl8).  Unless  barred  by  the  statute  of  limitations,  the  mere 
neglect  of  an  infant  to  disaffirm  his  deed  upon  arriving  at  age, 
in  the  absence  of  an  affirmance  or  ratification  of  it,  does  not 
bar  an  action  by  him  to  set  it  aside.  Donovan  v.  Ward,  100 
Mich.  601  (59  N.  W.  Rep.  254).  The  mere  presence  of  chil- 
dren, part  owners  ofland,  whentheirfathersigns  their  names 
to  a  deed  thereof,  the  consideration  for  which  is  all  received 
by  him,  does  not  make   it  their  deed.     McLane  v.  Canales. 

Tex.  (25  S.  W.  Rep.  29).     111.  Rev.  Stat.  ch.  86,  § 

18,  applied — action  by  lunatic — who  must  bring.  Covington 
V.  Neftzger  et  al.,  140  III.  608  (80  N.  E.  Rep.  764;  83  Am. 
St.  Rep.  261).  N.  Y.  Code  Civ.  Proc,  §  2359  applied.  For  J 
etal,  V.  Livingston  et  al.,  140  N.  Y.  102  (85  N.  E.  Rep. 
487).  A  sale  of  land  by  a  trustee  in  pursuance  to  the  pro^is- 
ions  of  a  trust  deed  is  not  invalidated  on  account  of  tho 
insanity  of  the  grantor  at  the  time  of  the  sale,  he  having  been 
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Bane  at  the  time  of  the  execution  of  the  deed.  Van  Meter  v. 
Darrah,  115  Mo.  158  (22  S.  W.  Rep.  80).  A  sale  of  infants- 
land  by  their  father,  as  their  natural  guardian,  will  not  gen- 
er.illy  be  sustained.  Suddeth  et-  al,  v.  Kttighi  et  al,,  Ala. 
{14  So.  Rep.  475).  As  to  when  the  mortgage  of  an 
infant  will  be  enforced  to  the  extent  of  liens  discharged  by 
the  money  obtained  by  the  mortgage,  see,  Charles  et  al.  v. 
Naslediel  al.,&l'S.  }.  Eq.  171  (26  At  I.  Rep.  564).  See, 
an  exhaustive  article  on  Deed  of  Infaut.  26  Am.  Law  Rev., 
pp.  502-519. 


INSURAN6E. 


EPITOME  OP  CASES. 

Sec.  419.  Insurable  interest — Change  of  title.  An 
insurance  policy  contained  the  clause,  "This  entire  policy 
shall  be  void  if  any  change  (other  than  by  death  of  the 
insured)  take  place  in  the  interest,  title,  or  possession  of  the 
subject  of  insurance,  whether  by  legal  poBsession  or  judgment, 
or  by  voluntary  act  of  the  insured  or  other^se."  It  was 
held  that  a  partition  of  the  property  among  the  heirs  of  the 
insured  after  his  death,  whether  by  deed  iaicr  sese,  oi  by  the 
judgment  or  decree  of  court,  renders  the  policy  invalid.  Trabue 
V.  Dwelling  House  Ins.  Co.,  121  Mo.  75  (25  S.  W.  Rep.  &48; 
28  L.  R.  A.  719).  Ciiing,  Sherwood  v.  Insurance  Co.,  78 
N.  Y.  447;  Burbank  v.  Insurance  Co.,  24  N.  H.  650;  Hlne 
V.  Woolworth,  98  N.  Y.  I?,;  Barnes  v.  Insurance  Co.,  51  Me. 
110;  Flnlcy  s.  Insurance  Co.,  80  Pa.  St.  811;  Drchcr  v. 
Insurance  Co.,  18Mo,  128.  This  is  supported  by  Oldham  v. 
Anchor   Mui.  Mre    Ins.     Co.,         la.  (57    N.   W.    Rep. 

SGI)  ;  I^ire  Ass'n  of  Philadelphia  v.  Fhurnoy,  84  Tex.  632 
(19S.  W.  Rep.  793;  81  Am.  St.  Rep.  89).  It  is  held  that  a 
sale  pursuant  to  a  judgment  which  is  after^vards  held  void 
does  not  invalidate  such  a  policy.  Niagara  Fire  Ins.  Co.  v. 
Scammon,  144  111.  490  (28  N.  E.  Rep.  919;  82  N.  E.  Rep- 
914 ;  19  L.  R.  A.  114).     Where  one  insures  as  the  owner  in 
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fee  his  recovery  will  not  be  defeated  by  proof  that  he  has  no 
paper  title,  since  nn  equitable  title  will  be  sufficient.  Capital 
City  Jns.  Co.  V.  C<»/rfwc// ?/ «A,  05  Ala.  77  (lOSo.  Rep.  855). 
The  death  of  one  partner,  where  the  business  continues  to  be 
continued  under  the  same  management  as  before,  does  not 
avoid  an  insurance  policy  on  account  ofa  change  of  title. 
Virginia  Fire  £  Marine  Ins.  Co.  v.  Thomas^  90  Va.  658 
(19  S.  E.  Rep.  454).  A  vendee  in  a  land  contract  has  an 
insurable  interest  in  a  building  he  is  erecting  on  the  land. 
Hall  V.  Niagara  F.  Ins.  Co.,  98  Mich.  184  (58  N.  W.  Rep. 
T27).  An  attaching  creditor  has  an  insurable  interest  in  the 
buildings  covered  by  his  attachment.  Donnell  v.  Donnell,  80 
Me.  518  (80  Atl.  Rep.  67)  ;  Brtrwn  v.  Cotton  t£  Woolen 
Manuf.  Ins.  Co.,  156  Mass.  687  (81  N.  E.  Rep.  691).  An 
insurance  company  having  knowledge  of  the  state  of  the  tit  le 
may  be  estopped  from  insisting  that  the  policy  is  void  for 
breach  of  condition  that  the  insured  is  the  sole  and  uncondi- 
tional owner.  Hamilton  v.  Dwelling  House  Ins.  Co.,  98 
Mich.  685  (57  N.  W.  Rep.  785;  22  L.  R.  A.  527).  Mc- 
Marrayy.  Capital  Ins.  Ctf.,87Ia.  458  (54  N.  W.  Rep.864)  ; 
Forwards.  Continental  Ins.  Co.,  142  N.  Y.  882  (87  N.  E. 
Rep.  615).  An  insurance  company  cannot  claim  a  forfeiture 
on  account  of  incumbrances  known  to  their  agent  at  the  time 
of  his  execution  of  the  policy.  Hartford  Fire  Ins.  Co.  v. 
Josey,  6  Tex.  Civ.  App.  290  (25  S.  W.  Rep.  685)  ;  Forward 
V.  Continental  Ins.  Co.,  142  N.  Y.  882  (87  N.  E.  Rep.  615). 
The  knowledge  of  the  general  agent  of  an  insurance  companv, 
who  writes  and  issues  a  policy  of  insurance,  concerning  the 
title  of  the  premises  insured,  is  the  knowledge  of  the  company. 
Capital  Insurance  Co.  v.  Bank  of  Fleasanton,50  Kan.  449 
(81  Pac.  Rep.  1009)  ;  Haire  v.  OAio  F.  Ins.  Co.,  98  Mich. 
481  (53  N.  W.  Rep.  028)  ;  Robinson  v.  Ohio  F.  Ins.  Co.,  98 
Mich.  533  (58  N.  W.  Rep.  821);  Ahlbcr^w.  German  Ins. 
Co.,  94  Mich.  259  (63  N.  W.  Rep.  1102)  ;  Carpenter  ct  al.  v. 
G.  A.  Ins.  Co.,  186  N.  Y.  298  (31  N.  E.  Rep.  1015).  A 
condition  avoiding  the  policy  in  case  the  property  be  sold  or 
transferred,  is  broken  by  a  written  contract  of  sale.  Cotting- 
ham  v.  Fireman\  Fund  Ins.  Co.,  90  Ky.  489  (14  S.  W.  Rep. 
417). 


i 


g  420  INSURANCE.  498 

Sec.  420,  Occupancy  or  vacancy  of  premises. 
Where  a  policy  of  insurance  contained  the  provision  that  it 
should  be  void  if  the  premises  became  vacant  or  unoccupied 
without  the  written  consent  of  the  company,  and  the  tenant 
occupying  the  insured  building  partially  moved  out  the  day 
before  the  fire,  leaving  a  portion  of  his  furniture  in  the  insured 
building,  it  was  held  that  the  premises  were  not  vacant  or 
unoccupied  within  the  meaning  of  the  policy.  Liverpool  £ 
London  £  Globe  Ins.  Co.  v.  Bucksiaff,  88  Neb.  146  (56  N.  W. 
Rep.  695).  It  is  held  that  where  a  house  is  insured  as  a  tene- 
mi^nt  house,  the  policy  to  be  void  in  case  of  vacancy,  a  vacancy 
of  three  days,  incident  to  the  change  of  tenants,  will  not  avoid 
the  policy.       Worley  v.  Slate  Ins.  Co.,         la,  (59  N.  W. 

Rep.  16).  The  contrary  is  held  in  Basi  Texas  Fire  Ins.  Co. 
V.  Kempner,         Tex.  (27  S.  W.  Rep.  122).     Temporary 

iibsence  of  the  family,  the  furniture  remaining  in  the  building, 
does  not  render  a  house  vacant.  McMarray  v.  Capilal  Ins. 
Co.,  87  la.  458  (54  N.  W.  Rep.  854).  When  there  is  an  actual 
removal  of  the  tenant,  and  nothing  left  in  the  building  except 
some  comparatively  valueless  articles,  the  building  is  vacant. 
/Tome  Ins.  Co.  V.  Scales,  71  Miss.  694  (15  So.  Rep.  184)  ; 
Limburgv.  German  F.  Ins.  Co.,         la.  (57N.  W.  Rep, 

626 ;  28  L.  R.  A.  99).  It  is  held  that  where  a  fire  insurance 
policy  provides  that  it  shall  be  void  if  the  premises  become 
vacant  "  without  immediate  notice  to  the  company  and  con- 
sent endorsed  thereon,"  "  immediate  "  means  "  within  a  reason- 
able time;"  and,  after  vacancy  followed  by  such  notice,  the 
policy  remains  in  force  until  consent  is  refused  by  the  com- 
pany, Strunk  v.  Firemen's  Ins.  Co.  of  Chicago,  160  Pa. 
St.  845  (28  Atl.  Rep.  779;  40  Am.  St.  Rep.  721).  An 
insurance  company  may  waive  the  right  to  enforce  a 
forfeiture  on  account  of  vacancy  of  the  premises.  7^ 
Phcnix  Ins.  Co.  of  Brooklyn  v.  Boyer,  1  Ind.  App.  829  (27 
N.  E.  Rep.  628).  To  constitute  occupancy  of  a  building 
insured  as  a  "  dwelling  house,"  it  is  not  essential  that  it  be  put 
to  atl  the  uses  ordinarily  made  of  a  dwelling,  or  to  some  of 
those  uses  all  the  time,  or  that  the  whole  of  it  be  employed  in 
that  nse;  nor  will  the  building  be  considered  as  unoccupied 
upon  its  ceasing  to  be  used   as  a  family  residence,  where  the 
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^s^hold  goods  remain  ready  for  use,  and  it  continues  to  be 

^     ^pied  by  one  or  more  members  of  the  family,  who  have 

ai^^^s  to  the  entire  building  for  the  purpose  of  caring  for  it, 

ak      "Who  do  care  for  it,  and  make  some  use  of  it  as  a  place  of 

^^v^^.     Moody  V.   Insurance  Co.,         O.  St.  (88  N.  E. 

^Vk  *     1011).     A  condition  in  a  policy  concerning  the  occu- 

\  ^"J^  of  the  premises  cannot  be  waived  by  parol  where  the 

\  V^vV^y  expressly  provides  that  no  condition  shall  be  waived 

except  in  writing.      O^Brien  v.  P,  Ins.  Co.,  184  N.  Y.  28  (81 

N.  E.  Rep.  266).     A  policy  of  insurance  on  a  house  and  barn, 

conditioned  to  be  void  if  the  premises  become  vacant,  becomes 

void  only  on  the  vacancy  of  both.      Worley  v.  State  Ins.  Co.^ 

la.  (59  N.  W.  Rep.  16). 

Sec.  421.  Miscellaneous  notes.  The  general  rule  is 
that  a  fire  insurance  policy  is  a  personal  contract  with  the 
party  insured,  and  does  not  run  with  the  land,  or  pass  to  the 
purchaser  by  a  sale  of  the  property  insured,  and  any  assign- 
ment of  the  policy,  to  be  valid  and  operative,  must  be  with 
the  knowledge  and  consent  of  the  insurer,  especially  where 
the  policy,  by  its  terms,  requires  the  assignment,  if  any,  to  be 
assented  to  by  the  company.  New  England  Z.  ^  T.  Co.  v. 
Kenncally  et  al.,  88  Neb.  895  (57  N.  W.  Rep.  759).  In  case 
of  insurance  in  the  name  of  the  mortgagor,  loss,  if  any,  pay- 
able to  the  mortgagee,  the  rights  of  the  latter  are  collateral 
and  dependent  upon  the  principal  undertaking,  and  if  there 
has  been  a  breach  of  the  condition  of  the  policy  by  the  assured, 
the  mortgagee  cannot  recover.  Moore  v.  H.  F.  Ins.  Co., 
141  N.  Y.  819  (36  N.  E.  Rep.  191).  An  action  on  an  insur- 
ance policy  by  an  assignee  thereof,  the  assignment  having 
been  approved  by  the  company,  the  company  cannot  show 
that  the  sale  of  the  property  to  the  plaintiff  was  made  to 
defraud  creditors.  Clark  v.  Svca  Fire  Ins.  Co.,  102  Cal.  252 
(36  Pac.  Rep.  587).  Where  a  company  insures  property  of  a 
tenant  as  fixtures,  it  will  not  be  allowed,  in  an  action  upon  the 
policy,  to  assert  that  the  property  was  not  fixtures.  Clark  v. 
Svea  Fire  Ins,  Co.,  102  Cal.  252  (86  Pac.  Rep.  587).  If  in 
an  insurance  policy  there  is  a  warrant  against  subsequent 
incumbrances,  the  policy  will  as  a  general  rule  be  vitiated  if  a 
subsequent  incumbrance  is  created.     Bowlus  v.  Phenix  Ins. 
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Co.,  183  Ind.  106  <32  N.  E.  Rep.  819;  20  L.  R.  A.  400). 
Under  the  Missouri  statute,  Rev.  Stat.  1879,  §  6009,  which 
provides  that  when  any  policy  shall  he  written  on  real  prop- 
erty and  the  same  shall  be  wholly  destroyed,  the  amount  of  the 
insurance  shall  he  taken  conclusively  to  be  the  value  of 
tiie  property  when  insured,  and  the  amount  of  loss  the  meas- 
ure of  damages  when  destroyed,  it  is  held  that  all  stipulations 
of  the  policy  must  yield  to  the  statute.  Havens  v.  Germania 
Fire  Ins.  Co.,         Mo.  (27  S.  W.  Rep.  718) .     It  is  held 

that  where  a  policy  of  insurance  insuring  the  title  to  real 
estate  provides  that  any  untrue  answer  to  questions  contained 
in  the  application  shall  avoid  the  policy,  the  answers  amount, 
in  effect,  to  a  warranty,  and  the  matter  of  their  mutuality  is 
not  open,  Stensgaard  v.  St.  Paul  Real  Estate  Title  Ins. 
Co.,  50  Minn.  429  (52  N.  W.  Rep.  910;  17  L.  R.  A.  675). 
A  misdescription  of  real  estate  upon  which  a  building  is  situ- 
ated, will  not  of  itself  affect  a  risk  or  render  the  policy  void ; 
and  a  recovery  thereon  may  be  had  without  a  reformation. 
Kansas  Farmers'  Fire  Ins.  Co.  v.  Saindon,  52  Kan,  486  (85 
Pac  Rep.  15).  Effect  of  transfer  of  insurance  policy  with- 
out the  consent  of  the  company.  Cochran  v.  Ward,  5  Ind. 
App.  89  (29  N.  E.  Rep.  795;  81  N.  E.  Rep.  581). 
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See,'  Execntion  Sales:  Guardians:  Bzecntors  and  Adminis- 
trators:   Forcloaure  of  Uortg-a^es. 

EPITOME  OP  CASES. 

Sec.  422.  Fraud  and  irregularities.  The  irregulari- 
tii7S  for  which  a  judicial  sale  will  be  set  aside  muKt  be  such  as 
are  prejudicial  to  the  party  complaining.  Miller  v,  Lanhatn, 
m  Neb.  886  (58  N.  W.  Rep.  1010) ;  Sckoch  v.  Birdsatl,  48 
Minn.  441  (51  N.  W.  Rep.  882)  ;  Nevj  Tork  Life  Ins.  Co.  v. 
Murphy  et  ,al.,  51  N.   J.  Eq.  680  (25  Atl.  Rep.  881).     As 
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against  an  innocent  purchaser,  the  unauthorized  appearance  of 
an  attorney  and  the  smallness  of  price  is  not  sufficient  to  avoid 
sale.      Williams  ct  al.  v.  Johnson  ^/  a/.,  112  N.  C.  424  (17 
S.  E.  Rep.  496;  84  Am.  St.  Rep.  518).      The  appraisement 
of  property  for  sale  on  execution  is  a  judicial  act  and  can  only 
be  assailed  for  fraud ;  and,  in  order  to  set  aside  a  sale  on   the 
ground  that  the  appraisement  was  too  low  the  valuation  must 
be  so  grossly  wrong  as  to  raise  a  presumption  of  fraud  in  the 
appraisement.      Voug-hi  v.  Foocworthy  et  al,^  88  Neb.  790  (57 
N.  W.  Rep.  588).     It  is  not  fraud  for  the  creditor  to  diligent- 
ly pursue  his  remedy  and  he  is  not  bound  to  give  notice  before 
issuing  an  order  of  sale.     Smith  v.  Foxworthy  et  a/.,  89  Neb. 
214  (57  N.  W.  Rep.  994).     A  sale  made  at  eleven  o'clock  in 
the  morning,  being  a  departure  from  a  custom  of  the  sheriff, 
was  held  to  be  at  an  unusual  hour  and  invalid.  .  Holdsivorth 
V.  Shannon  et  al.,  118  Mo.  508  (21  S.  W.  Rep.  85;  85  Am. 
St.  Rep.  719) .     Where  the  order  of  sale  fixes  the  time  of  sale, 
a  sale  made  at  another  time  is  void  and  may  be  rescinded. 
Tompkins  et  aL  v.    Tompkins  et  a/.,  89  S.  C.  587  (18  S.  E. 
Rep.  288).     When  five  lienholders,  none  of  whom  were  able 
individually  to  buy  the  property,  entered  into  an  agreement 
with  one  of  their  number  that  he  should  bid  in  the  property 
for  himself  and  the  others,  it  not  appearing  that  such  agree- 
ment was  entered  into  for  the  purpose  of  avoiding  competi- 
tion, it  was  held  that  the  combination  was  not  illegal,  although 
it  might  tend  to  prevent  competitive  bidding,  the  agreement 
not  having  been  made  for  that  purpose.      Gulick  v.  Webb,  41 
Neb.  706  (60  N.  W.  Rep.  18).     Where  a  commissioner  ap- 
pointed to  sell  land  agreed  with  the  judgment  debtor  to  accept 
certain    parties    as    sureties    upon    the    sale  bond,  his  mere 
capricious  refusal  to  do  so  at  the  time  of  the  sale,  and  an  im- 
mediate sale  to  another  party  without  giving  the  debtor  an 
opportunity  to  procure  other  bondsmen,  is  an  irregularity  for 
which  the  sale  may  be  set  aside.     Passmorey,  Moore^         Ky. 
,  (22  S.  W.  Rep.  825) .     A  sale  advertised  to  take  place  at 
12  o'clock,  noon,  made  between  12:30  and  1  p.  m.,  will  not  be 
set  aside  in  the  absence  of  any  showing  that  intending  bidders 
left  on  account  of  the  delay.     Lester  v.  Citizens'^  Saving  Bank 
ei  aL,  17  R.  I.  88  (20  Atl.  Rep.  281) .     Where  the  facts  clearly 
show  that  the  oflScer  did  not  in  good  faith  exhaust  all  the 
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means  at  his  hand  to  cause  the  property  to  bring  the  highest 
and  best  price,  the  sale  may  be  set  aside.  Workingmen' s 
Mut.  Bldg.  Loan  Ass'n  v.  McGillickclal.,  N.J.  Eq. 
(28  Atl.  Rep.  468).  A  judicial  sale  will  not  be  set  aside  where 
adolhef*  person  has  made  an  increased  offer,  the  gain  not  be- 
ing more  than  enough  to  pay  the  expenses  of  a  re-sale.  In  re 
Leary,  50  N.J.  Eq.  888  (25  Atl.  Rep.  197).  An  agreement 
by  the  purchaser  w^hich  operates  to  prevent  free  competition 
will  vitiate  the  sale.  Ingalh  v.  Rowell,  149  111.  168  (86  N. 
E.  Rep.  1016)  ;  Phelps  v.  Benson,  161  Pa.  St.  418  (29  Alt. 
Rep.  86).  Where  land  is  advertised  to  be  sold  for  cash  the 
same  will  not  be  set  aside  on  account  of  the  officer  accepting 
a  certified  check  which  was  subsequently  paid.  Sheldon  et 
ux.  V.  Pruessner  el  al.,  52  Kan.  598  (85  Pac.  Rep.  204).  Ab 
against  an  innocent  purchaser  a  foreclosure  sale  will  not  be 
set  aside  on  account  of  the  usurious  character  of  the  mortgage. 
Holmes  el  al.  v.  Slale  Bank  of  Duluth,  58  Minn.  850  (65  N. 
W.  Rep.  556). 

Sec.  423.  Inadequacy  of  price.  Gross  inadequacy  of 
consideration,  coupled  with  other  circumstances  tending  to 
Bho^r  that  the  sale  has  not  been  conducted  fairly,  will  constitute 
grounds  for  setting  aside  a  sale  of  land  upon  execution.  Leh- 
ncr  V.  Loomis,  88  la.  416  (49  N.  W.  Rep.  1018)  ;  Hold^oi-ih 
V.  Shannon  el  al.,  118  Mo.  608  (21  S.  W.  Rep.  86;  85  Am. 
St.  Rep.  719).  Inadequacy  of  price  alone  is  never  ground  for 
setting  aside  a  sale  unless  the  inadequacy  is  so  gross  as  to  raise 
the  presumption  of  fraud  ;  particularly  where  under  the  decree 
the  statutory  time  for  redemption  is  allowed.  Ctmnely  v.  Rve^ 
148  111.  207  (85  N.  E.  Rep.  824) ;  Z<iwy««'  Co-operative 
Pul.  Co,  V.  Bennett,  34  Fla.  802  (16  So.  Rep.  185).  Mere 
inadequacy  of  price  will  not  warrant  the  setting  aside  of 
a  judicial  sale,  unless  it  be  shown  that  such  inadequate  price 
rtjiulted  from  other  acts  or  irregularities  that  were  unlawful,  or 
from  mistake,  accident,  surprise,  misconduct,  or  fraud.  First 
Xat.  Bank  v.  Black  Hills  Fair  Ass'n,  2  S.  Dak.  145  (48  N. 
W.  Rep.  852);  Beam  v.  Johnson  et  al.,         Ky.  (IS  S. 

W.  Rep.  140)  ;  BoH  v.  Hannah's   Bx'r,         Ky.  (14  S. 

W.  Rep.  860)  ;    Cake  el  al.  v.  Cake,  156  Pa.  St.  47  (26  AU. 
Rep.  781).     Where  the  inadequacy  is  great,  the  sale  may  be 


6(fi  EPITOMK   OF   CASES.  §  428,  424 

set  aside  upon  slight  additional  circumstances.  Lurton  et  at. 
V.  Rodgers,  189  III.  554  (29  N.  E.  Rep.  866;  82  Am.  St.  Rep. 
214)  ;  BulUn  et  al.  v.  Davison,  189  111.  688  (29  N.  E.  Rep. 
1088).  Particular  facts  held  eufficient  to  set  aside  a  sale  on 
account  of  inadequacy  of  price.  Phillips  v.  W^ilson,  164  Pa, 
St.  850  (SOAtl.  Rep.  261). 

Sec.  424.  Notice — Appraisement — Manner  of  sale. 
An  officer  making  a  judicial  sale  has  no  power  to  vary  from 
the  directions  given  in  the  decree  under  which  the  sale  is 
made,  and  all  persons  dealing  with  such  officer  are  bound  by 
the  terms  of  such  decree.  Iseman  v.  McMillan  et  al.,  86  S.  C. 
27  (15  S.  E.  Rep.  886).  A  sale  of  one's  property  by  decree 
enforcing  a  lien  will  be  set  aside  in  equity  'where  the  owner 
bad  no  notice  of  the  pendency  of  suit  or  of  sale  until  too  late  to 
protect  himself  or  prevent  the  disposal  of  his  property  under 
the  decree.  Kizer  Lumber  Co.  v.  Mosely,  56  Ark.  644  (20 
S.  W.  Rep,  409).  A  bid  may  be  withdrawn  before  its  accept- 
ance, but  not  afterwards,  and  an  officer  is  not  bound  to  accept 
a  bid  which  is  coupled  with  conditions  not  embraced  within 
the  terms  of  the  decree.  A  judicial  sale  must  be  made  in 
accordance  with  the  decree  of  the  court  and  its  terms  cannot 
be  changed  by  an  agreement  of  parties  jiot  incorporated  into 
the  record.  /Nebraska  Loan  d:  Trust  Co.  v.  Hamer  el  al.,40 
TJeb.  281  (58  N.  W.  Rep.  695).  Where  a  mortgagor,  the 
purchaser  at  a  foreclosure  sale  of  her  premises,  publicly  an- 
nounces that  she  intends  to  bid,  that  she  is  a  widow,  depend- 
ing on  such  premises  for  her  support,  and  requests  that  no 
one  bid  against  her,  it  is  held  that  this  is  such  an  irregularity 
as  to  furnish  ground  for  setting  the  sale  aside,  for  the  reason 
that  such  conduct  prevents  free  competition  among  bidders. 
Herndon  v.  Gibson  et  al.,  88  S,  C.  857  (17  S.  E,  Rep,  145), 
A  publication  of  a  notice  in  a  daily  paper  commencing  on 
April  21st  and  ending  on  May  11th,  the  day  of  the  sale,  was 
held  sufficient  compliance  with  an  order  requiring  a  published 
notice  for  three  successive  weeks.  Ortnan  et  al.  v.  Sowles 
etal.,  18  Colo.  468  (88  Pac.  Rep.  109).  A  sale  will  not  be 
set  aside  on  account  of  the  typographical  error  in  a  printed 
notice  which  has  been  caused  by  the  fraudulent  connivance  of 
the  execution  debtor  for  the  purpose  of  avoiding  the   sale. 
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Green  v.  Corson,  50  Kan.  624  (82  Pac.  Rep.  880).  Manda- 
mus will  not  lie  to  compel  an  officer  to  publish  a  statutory 
notice  of  the  sale  in  a  newspaper  selected  by  the  plaintiff, 
although  the  expenses  of  the  sale  might  be  reduced  thereby. 
Slate  €s  rel.  Elliott  v.  HolUday,  85  Neb.  827  (53  N.  W. 
Rep.  143).  Under  a  statute  (Pa.  Act,  March  16,  1891,  Pub. 
Laws,  IGl)  requiring  the  publication  of  a  notice  in  a  German 
newspaper,  it  is  held  that  the  publication  must  be  in  the 
English  language  where  another  provision  of  the  statute 
(N.  J.  Revision,  p,  12)  requires  all  proceedings  whatever,  in 
every  cciurt  of  law  or  equity  in  this  state,  to  be  in  the  English 
tongue  und  language,  and  in  no  other  tongue  or  language. 
Tappan  v.  Dayton  et  ah,  51  N.  J.  Eq.  200  (28  Atl.  Rep.  1). 
Where  a  statute  (N.  J.  Stat.  1887,  p.  28)  provides  that  a 
notice  shall  be  published  four  weeks  successively,  once  a  week, 
next  pfL-ceding  the  time  appointed  for  the  sale,  it  is  held  that 
a  notice,  the  last  insertion  of  which  was  on  Feb.  2,  the  time 
appointed  for  the  sale  being  Feb.  10th,  was  insufficient. 
Tapfan  v.  Dayton  et  «/.,  61  N.  J.  Eq.  260  (28  Atl.  Rep.  1). 
A  sale  of  land  is  not  invalid  because  the  appraisers  did  not  go 
upon  it  to  make  the  appraisement,  where  their  want  of  knowl- 
edge of  its  value  is  not  shown.  Zable  v.  Masonic  Sav.  Bank, 
Ky.  (16  S.'W.  Rep.  588).     In  the  absence  of  a 

statute  to  the  contrary,  a  public  officer,  upon  whom  a  power 
of  sale  is  conferred  by  law,  may  adjourn  an  advertised  public 
sale  to  a  different  time  and  place  to  obtain  a  better  price. 
Noland  V.  Barrett,  122  Mo.  181  (26  S.  W.  Rep.  692). 
When  a  sale  is  made  under  the  power  given  by  a  statute,  all 
the  requirements  of  such  statute,  so  far  as  they  are  conditions 
precedent  to  the  operation  of  the  power  to  vest  the  estate, 
must  appear  to  have  been  complied  ^vith.  Beid  v.  Robrecht , 
102  Cal.  520  (86  Pac.  Rep.  875).  Under  U.  S.  Statutes  At 
Large,  18  Stat.  178,  §  4,  a  sale  of  land  by  an  assignee  in  bank- 
ruptcy at  private  sale,  without  notice,  and  not  ordered  by  the 
court,  is  void.  Reid  v.  Robrecht,  102  Cal.  520  (86  Pac. 
Rep.  875). 

Sec.  4S&.      Caveat   emptor — Relief   of    purchaserB. 

The  doLtrine  of  caveat  emptor  applies  to  all  judicial  sales,  sub- 
ject to  t!ie  qualifications  that  the  purchaser  is  entitled  to  relief 
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on  the  ground  of  after-discovered  mistake  in  the  material 
facts,  or  fraud,  where  he  is  free  from  negligence.  He  is  bound 
to  examine  the  title,  and  not  rely  upon  statements  madi?  by 
the  officer  conducting  the  sale  as  to  its  condition.  If  he  buys 
without  such  examination,  he  does  so  at  his  peril,  and  must 
suffer  the  loss  occasioned  by  his  neglect.  A  purchaser  at  a 
mortgage  foreclosure  sale  will  not  be  relieved  from  compkting 
his  purchase  on  account  of  defective  title,  or  on  the  ground  of 
there  being  prior  incumbrances  on  the  property,  when  \he 
true  condition  of  the  title  is  fully  set  out  in  the  pleadings  and 
the  record  of  the  proceedings  under  which  the  sale  was  mude, 
as  he  is  chargeable  with  notice  of  such  material  facts  as  the 
record  discloses.  Norton  v.  Taylor,  85  Neb.  466  (58  N.  W. 
Rep.  481 ;  18  L.  R.  A.  88) ;  Boorum  v.  Tucker,  51  N.  J.  Eq. 
135  (26  Atl.  Rep.  456).  This  is  supported  by  Tarr  et  a!,  v. 
Robinson  et  al.,  158  Pa.  St.  60  (27  Atl.  Rep.  859) .  The  par- 
chaser  at  a  judicial  sale  is  bound  to  look  to  the  jurisdiction  of 
the  court  granting  the  order  of  sale,  but  the  truth  of  the  record 
concerning  matters  within  its  jurisdiction  cannot  be  dispiUc-d. 
Succession  of  Tkeze,  44  La.  46  (10  So.  Rep.  412)  ;  Grevcm- 
ier^etal.  v.  Bradford,  4Al.a..  ^i  (10  So.  Rep.  786). 

It  is  held  that  a  purchaser  at  a  void  judicial  sale  made  to 
satisfy  a  valid  lien  by  reason  of  his  subrogation  to  the  lien, 
can  hold  the  land  until  it  is  discharged.  McCamant  v.  J^ob- 
€rts,         Tex.  (25  S.   W.    Rep.  781).      It  is  held  l.y   a 

divided  court  that  where  a  devisee  purchases  land  at  a  s:ile 
made  in  the  course  of  the  settlement  of  the  decedent's  estule, 
under  the  belief  that  he  is  obtaining  a  fee  simple  title  theruto, 
but  owing  to  the  failure  to  make  certain  remainder-men  pur- 
ties  to  the  proceeding  he  obtains  merely  a  life  estate,  he  c:in- 
not  be  relieved  from  his  purchase  nor  can  he  require  the 
remainder-men  to  be  bound  by  the  proceeding.  Smith  et 
al.  V.  Winn  et  al.,  88  S.  C.  188(17  S.  E.  Rep.  717).  A  pur- 
chaser may  be  released  from  liability  on  his  bid  ^vhere,  on 
account  of  a  mistake  in  the  description  of  the  property  offered, 
it  would  be  unconscionable  to  compel  him  to  take  the  property. 
Pope  etal.  v.  Erdman  et  aL,         Ky.  (17  S.    W.  Rep. 

146).  Where  a  statute  (Va.  Code,  §  8397)  requires  the  offi- 
cer making  the  sale  to  give  bond,  a  payment  of  the  purcli:ist; 
money  to  an  officer  who  has  failed  to  comply  with  the  statute 
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is  invalid,  and  does  not  discharge  the  purchaser.  Whitehead 
V.  Bradley  et  al.,%'1  Va.  676  (18  S.  E.  Rep.  195).  A  pur- 
chaser cannot  have  relief  from  a  defect  in  the  title,  of  which 
he  had  notice.  In  re  Beard's  Estate,  164  Pa.  St.  435  (80 
At!.  Rep.  298). 

Sec.  426.  Confirmation  of  judicial  sales.  Confirma- 
tion is  the  judicial  sanction  of  the  court  and  until  it  occurs  the 
sale  is  incomplete  and  confers  no  rights.  Whether  the  court  will 
coniirm  the  sale  must,  in  a.  great  measure,  depend  upon  the 
circumstances  of  each  particular  case.  It  is  difficult  to  lay 
down  any  rule  applicable  to  all  cases;  nor  is  it  possible  to 
specify  all  the  grounds  which  will  justify  the  court  in  with- 
holding its  approval.  If  there  is  reason  to  believe  that  fraud 
or  mistake  has  been  committed  to  the  detriment  of  the  owner 
or  the  purchaser,  or  that  the  officer  conducting  the  sale  has 
been  guilty  of  any  wrong,  or  breach  of  duty  to  the  injury  of 
tite  parties  interested,  the  court  will  withhold  a  coniirmation. 
Either  party  may  object  to  the  report  and  the  purchaser  him- 
self, who  becomes  a  party  to  the  sale,  may  appear  before  the 
court  and  have  any  mistake  corrected.  Carr  et  al,  v.  Carr 
et  al. ,  88  Va.  785  (14  S.  E.  Rep.  868).  This  rule  applies  to 
sales  in  partition  proceedings.  Burden  v.  Taylor,  Mo. 
(27  S.  W.  Rep.  849).  Where  the  judgment  debtor  har- 
vested a  crop  of  wild  grass  after  an  execution  sale  of  the  land, 
but  before  the  confirmation,  it  was  held  that  the  title  to  the 
grass  did  not  pass  to  the  purchaser  of  the  land.  Teazel  \-. 
iVkile  et  al.,  40  Neb.  482  (58  N.  W.  Rep.  1020) .  A  bidder 
aC  a  judicial  sale  does  not  occupy  the  position  of  a  purchaser 
until  the  sale  has  been  confirmed  by  the  court,  the  bid  being  a 
mere  offer.  As  soon  as  the  sale  is  confirmed  the  contract 
i^ecomes  complete,  the  bidder  becomes  a  purchaser  and  may 
hi:  compelled  by  process  of  court  to  comply  with  his  contract. 
JlUdreth  et  al.  v.  Turner,  89  Va.  858  (17  S.  E.  Rep.  471). 

Sec.  427.  Miscellaneous  notes.  A  judicial  sale  is  "a 
siile  under  a  decree  or  order  of  the  court,  and  which  must  be 
reported  to  the  court  for  its  approval."  Nolandy.  Barrett^ 
li'2  Mo.  181  (26  S.  W.  Rep.  692).  Under  the  Maryland 
Code,  art.  16,  §  198,  courts  of  equity,  having  all  of  the  parties 
before  them  who  are  interested,  may  decree  the  sale  of  any 
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kind  of  an  estate.  Donvnesy.Lang^         Md.  (29Atl.  Rep.. 

827).     Recitals  in  a  deed  under  a  judicial  sale  are  not  evidence 
of  the  authority  to  make  the  sale.     Burt  v.  Hasselman ^ 
Ind.  (88  N.  E.  Rep.  598).     In  Missouri,  prior  to  the  con- 

stitution of  18659  the  legislature  had  power  to  authorize,  by 
special  acts,  guardians,  administrators,  and  other  trustees  ta 
sell  and  convey  land  of  their  beneficiaries.  Clusky  v.  BurnSy 
120  Mo.  567  (25  S.  W.  Rep.  585).  A  decree  for  the  sale  of 
land  directing  the  sale  and  the  taking  of  a  bond  and  mortgage 
from  the  purchaser,  implies  the  duty  of  conveying,  and  need 
not  explicitly  direct  the  execution  of  a  conveyance.  Peake  v. 
Toung,  40  S.  C.  41  (18  S.  E.  Rep.  287).  Mass.  Pub.  Stat.^ 
ch.  120,  §§  18-20,  applied— sale  of  land  subject  to  contingent 
remainder.  Pratt  v.  Bates,  161  Mass.  815  (87  N.  E.  Rep. 
489).  S.  C.  Gen.  Stat., §457,  applied — master  commissioner' s- 
successor — ^power  of.  Peake  v.  Toung-y  40  S.  C.  41  (18  S.  E. 
Rep.  237).  Ky.  Gen.  Stat.,  ch.  68,  art.  6,  construed — sale  of 
contingent  interests  in  land.  Newman  et  aL  v.  Baton  et  al,y 
Ky.  (21  S.  W.  Rep.  526) .     Ky.  Act,  Aug.  28,  1862^ 

construed — sale  of  contingent  interest  in  land.  Varble  v.. 
Philips,        Ky.  (20  S.   W.  Rep.  806).     Wash.   Code, 

§  519,  applied — right  to  possession.  Debenture  Corporation 
v.  Warren,  9  Wash.  St.  812  (87  Pac.  Rep.  451).  111.  Rev. 
Stat.,  ch.  77,  §  29,  applied — assignment  of  certificate  of  sale.. 
Chytraus  et  al.  v.  Smith,  141  111.  281  (80  N.  E.  Rep.  450). 


LANDLORD  AND  TiNANT. 


EPITOME  OP  CASES. 

.Sec.  428.  As  to  vrhen  the  relation  of  landlord  and 
tenant  exists.  It  is  held  that  where  the  owner  of  real  estate 
lets  the  same  by  a  covenant  in  writing,  for  a  term  of  years, 
for  a  share  of  the  produce,  with  certain  conditions  as  to  the 
sale  by  the  tenant,  of  the  stock  and  produce  and  division  of 
the  proceeds,  the  fact  that  such  covenant  constitutes  a  tenancy 
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in  common  as  to  produce,  does  not  destroy  the  relationship  of 
landlord  and  tenant  as  to  the  land  and  the  lessor  must  sue  for 
possession  for  condition  broken.  "Jones  v.  Durrer,  96  Cal. 
«5  {80  Pac.  Rep.  1027).  Where  one  occupies  the  lands  of 
another  without  any  recognition  of  him  as  landlord,  or  any 
agreement,  express  or  implied,  to  hold  under,  or  in  subordin- 
ation to  him,  is  not  a  tenant,  hut  a  mere  trespasser,  Dixon  v. 
Ahem,  21  Nev.  66  (24  Pac.  Rep.  887).  Where  one  tenant 
in  common,  by  express  contract,  rents  to  his  cotenant  his  un- 
divided interest  in  the  common  property  at  a  stipulated  rent, 
Euih  contract  creates  the  relation  of  landlord  and  tenant 
between  them  as  to  that  portion  of  the  property.  Grab/elder 
et  al.  V.  Gazetti,        Tex.  Civ.  App.  (26  S.  W.  Rep.  486) ; 

O'  Connor  v.  Delaney,  58  Minn.  247  (54  N.  W.  Rep.  1108; 
89  Am.  St.  Rep.  601).  An  officer  holding  possession  of 
premises  with  the  consent  of  the  landlord  for  the  purpose  of 
eiifofcing  a  writ  of  attachment  against  a  tenant  may  render 
hitnself  liable  for  rent.  I^rizell  v.  Dufer.  58  Ark.  612  (25 
S.  W.  Rep.  1111),  Wrongful  possession  will  not  ripen  into 
a  tenancy  from  year  to  year.  Chicago  tS  JV.  E.  R.  Co.  v. 
Perkins,        Ind.  (88  N.E.  Rep.  487).     In  the  case  of 

urban  property,  occupation  thereof  and  monthly  payments  of 
runt,  as  from  month  to  month,  standing  alone  are  insufficient 
to  create  a  tenancy  from  year  to  year.  "Johnson  v.  Albertson, 
51  Minn.  888  (58  N.  W.  Rep.  642).  One  who  occupies  as 
fhu  agent  of  the  tenant  does  not  thereby  become  liable  to  the 
landlord  for  rent  without  proof  of  an  express  agreement  to 
thut  effect.  Fisher  v.  Pforzkeimer,  93  Mich.  650  (58  N.  W. 
Rep.  828),  A  Judgment  debtor  remaining  in  possession  after 
a  sale  of  his  land  on  execution  does  not  thereby  impliedly 
become  a  tenant  of  the  purchaser  at  such  sale.  Titcker  v. 
Byers,  57  Ark.  215  (21  S.  W.  Rep.  227).  The  continuance 
of  a  vendor  in  possession  after  conveyance  does  not  make  him 
a  tenant  of  the  vendee  and  render  him  liable  for  rent  as  such. 
1  N.  Y.  Rev.  Stat.,  748,  §  26,  applied.  Preston  v.  Hawley, 
139  N.  Y.  296  (84  N.  E.Rep.  906).  A  mortgagor  may  make 
himself  a  tenant  of  the  purchaser  at  a  foreclosure  sale  under  a 
power  given  therein,  by  a  special  stipulation  to  that  effect. 
Breiffslcr  v.  McNab  el  al.,  86  S.  C.  274  (15  S.  E.  Rep.  288). 
Piirticular  facts  held  sufficient  to  create  the  relation  of  land- 
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lord  and  tenant.  Schwarze  v.  Mahoney^  97  Cal.  181  (81  Pac. 
Rep.  908).  Particular  agreement  held  not  to  create  the 
relation.  Proctor  v.  Benson^  149  Pa.  St.  254  (24  Atl.  Rep. 
279. 

Sec.  429.  Holding  over.  A  tenant  for  a  fixed  period 
who  holds  over  becomes  a  tenant  for  another  period  of  like 
duration  upon  the  same  terms.  Bateman  et  ah  \ , Maddox ^%^ 
Tex.  546  (26  S.  W.  Rep.  51)  ;  Duffy  v.  Carman,  8Ind.  App. 
207  (29  N.  E.  Rep.  454)  ;  Shirk  v.  Hoffman,  Minn. 
(58  N.  W.  Rep.  990).  Under  S.  Dak.  Comp.  Laws,  §  8741, 
when  a  tenant  remains  in  possession  of  leased  property  "after 
the  expiration  of  the  hiring,  and  the  lessor  accepts  rent  from 
him,  the  parties  are  presumed  to  have  renewed  the  hiring  on 
the  same  terms  and  for  the  same  time,  not  exceeding  one 
year."     Banbury  \,S her  in,         S.  Dak.  (55N.  W.  Rep. 

728).  A  tenant  for  years  holding  over  after  the  expiration  of 
his  term,  without  acknowledging  a  continuance  of  the  ten- 
ancy, becomes  either  a  trespasser  or  a  tenant  at  the  option  of 
the  landlord.  Voss  et  aL  v.  Ki7ig,  88  W.  Va.  607  (18  S.  E. 
Rep.  762)  ;  Brake  v.  Wilhclm  ct  a/.,  109  N.  C.  97  (18  S.  E. 
Rep.  891).  Where  a  tenant  under  a  lease  from  month  to 
month,  who  had,  previous  to  the  expiration  of  a  current  month 
notified  the  landlord  that  the  premises  were  unfit  for  occu- 
pancy, and  that  he  would  remove  therefrom,  holds  over  after 
the  end  of  the  current  month,  the  condition  of  the  premises 
remaining  unchanged,  he  becomes  liable  for  another  month's 
rent.  JFlint  v.  Sweeney  et  al,,  49  Minn.  509  (52  N.  W.  Rep. 
186).  In  Rhode  Island  it  is  held  that  where  a  tenant  holds 
over  after  the  expiration  of  his  term,  even  though  he  hold  in 
good  faith  under  a  color  or  reasonable  claim  of  right,  he  is  a 
trespasser  and  the  landlord  may  enter  without  legal  process  and 
forcibly  eject  him  from  the  premises.  Allen  et  ux,  v.  Keily^ 
17  R.  I.  781  (24  Atl.  Rep.  776;  88  Am.  St,  Rep.  905;  16  L. 
R.  A.  798).  The  landlord  may  waive  his  right  to  treat  a  ten- 
ant holding  over  as  holding  for  another  term  like  the  original. 
Drake  V.  Wilhelm  et  at.,  109  N.  C.  97  (18  S.  E.  Rep.  891). 
If  a  tenant  is  permitted  to  remain  in  possession  after  the  expir- 
ation of  the  original  tenancy  the  holding  is  presumed  to  be  upon 
the  terms  of  the  original  demise.    Vosset  aL  v.  King;  88  W.Va. 


§  429,  480  LANDLORD    AND   TENANT.  610 

607  ( 18  S.  E.  Rep.  762) .  One  who  comes  into  the  possession  of 
an  estate  by  act  of  the  law  and  holds  over  is  not  a  tenant  at  suf- 
ferance but  a  trespasser.  Pattison  v.  Dryer et  al. ,  98  Mich.  564 
{57  N.  W.  Rep.  814).  Under  the  Statute  of  Georgia  a  tenant 
wrongfully  holding  over  becomes  liable  for  double  rent.  Pet- 
tis V.  Brewster,  Ga.  (19  S.  E.  Rep.  765).  A  pro- 
vision in  a  lease  binding  the  tenant  to  pay  a  certain  sum  per 
day  as  liquidated  damages  if  he  holds  over  beyond  the  expira- 
tion of  the  lease  will  not  bind  courts  in  fixing  the  measure  of 
recovery  by  the  lessor.  Poppers  v.  Meager,  148  III.  192  (85 
N.  E.  Rep.  805). 

Sec.  430.  Notice  to  quit.  By  the  common  law,  when- 
ever a  notice  to  quit  is  necessary  to  determine  the  tenancy, 
and  a  day  is  named  in  the  notice,  it  must  be  the  day  of,  or 
corresponding  to  the  day  of,  the  conclusion  of  the  tenancy, 
and  a  notice  to  quit  at  any  other  period,  sooner  or  later,  ^vill 
be  insufficient.  Finkehtein  v.  Herson,  66  N.  J.  L.  217  (26 
Atl.  Rep.  688).  Where  a  lease  provides  that  it  shall  terminate 
whenever  the  lessee,  from  any  cause,  ceases  to  work  for  the 
lessor,  upon  the  happening  of  that  event  the  lease  terminates, 
and  no  notice  to  quit  is  necessary.  Marmet  Co.  v.  Archibald, 
87  W.  Va.  778  (17S.  E.  Rep.  299).  In  a  summary  proceed- 
ing for  possession,  after  written  notice  to  quit,  the  tenant  can- 
not show  by  parol  evidence  that  the  agent  of  the  landlord 
when  serving  the  notice  told  him  that  he  need  not  pay  any 
attention  to  it.  Pittsburgh  <&  Z.  S.  J.  Co.  v.  Kirkpatriek, 
m  Mich.  252  (52  N.  W.  Rep.  628).  A  tenant  for  a  definite 
period  who  assents  to  the  termination  of  his  lease  at  the  end 
of  such  period,  but  holds  over  from  day  to  day  under  a  new 
Eirrangement,  cannot  repudiate  such  arrangement  and  claim  the 
right  of  notice  to  quit.  Lane  v.  Ruhl,  94  Mich.  474  (64  N. 
W.Rep.  175). 

Under  a  statute  (R.  I.  Pub,  Stat.,  ch.  282,  1 1)  giving 
(iiie  a  right  to  "  notice  in  writing  from  the  lessor  or  owners  at 
the  day  named  therein,"  it  is  held  that  ^here  the  lessor  had 
mortgaged  the  property  and  subsequently  sold  his  equity  of 
redemption,  and  the  mortgage  was  afterwards  foreclosed,  the 
U-nant  was  entitled  to  notice  from  the  purchaser  at  the  fore- 
closure sale.     Johnson  v.  Donaldson,  17   R.    I.    107  (20  AtL 
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Rep.  242).     Section  8  of  this  statute  applied.      Comstock  v. 
Cavanagh,  17  R.   I.  288  (21  Atl.  Rep.  498).     Mills'  Colo. 
Aim.   Stat.,  §  1976,  construed.     Salomon  v.  O^ Donnelly 
Colo.  (86  Pac.   Rep.   898).     Ind.  Rev.  Stat.,  1881,  §§ 

5208,  5209,  applied — tenancy  from  year  to  year — notice  to 
terminate.  Elliott  et  aL  v.  TTie  Stone  City  Banky  4  Ind.  A  pp. 
155  (80  N.  E.  Rep.  587).  How.  Mich.  Stat.,  §  5774,  applied 
— notice  to  quit  in  case  of  tenancy  from  year  to  year.  Gan- 
son  V.  Baldwin,  98  Mich.  217  (58  N.  W.  Rep.  171).  Under 
Minn.  Gen.  Stat.  1878,  ch.  75,  §  40,  a  tenancy  from  month  to 
month  cannot  be  terminated  by  either  party  except  upon  one 
month's  notice  to  the  other.  Flinch  v.  Moore ^  50  Minn.  116 
(52  N.  W.  Rep.  884)  ;  Shirk  v.  Hoffman  et  aL,  Minn. 
(58  N.  W.  Rep.  990)  ;  which  notice  must  regularly  ter- 
minate with  some  month  counting  from  the  beginning  of  the 
tenancy,  Grace  v.  MicJiaud,  50  Minn.  189  (52  N.  W.  Rep. 
890)  ;  Eastman  v.   Vetter,         Minn.  (58  N.  W.  Rep. 

989).  Hill's  Ore.  Code,  §  2987,  construed  and  applied.  For- 
sythe  V.  Pogue  et  aL,  25  Ore.  481  (86  Pac.  Rep.  571).  N.  J. 
Pub.  Laws  1888,  p.  426,  applied.  Finkelstein  v.  Herson,  55 
N.  J.  L.  217  (26  Atl.  Rep.  688).  Under  S.  Dak.  Comp.  Laws, 
§  8742,  one  month's  notice  to  quit  is  sufficient  to  terminate  a 
verbal  lease  '*from  month  to  month."  Danburyw,  Sherin, 
S.  Dak.  (55  N.  W.  Rep.  728).     Sufficiency  of  serv- 

ice  of  notice  to  terminate  a  tenancy  at  sufferance  under  Wis. 
Rev.  Stat.  1878,  §  2184.  Minard  v.  Burtis,  88  Wis.  267 
<58N.  W.  Rep.  509). 

Sec.  431.  £stoppel  to  deny  title.  A  tenant  is  estop- 
ped to  deny  the  title  which  he  admits  by  the  taking  of  a  lease. 
Voss  et  aL  v.  King,  88  W.  Va.  607  (18  S.  E.  Rep.  762); 
Sexton  v.  Carley,  147  111.  269  (85  N.  E.  Rep.  471).  One  in 
possession  who  accepts  a  lease  is  estopped  to  deny  the  lessor's 
title,  as  though  he  had  entered  under  the  lease.  Dixon  v. 
Stewart  et  aL,  118  N.  C.410  (18  S.  E.  Rep.  825)  ;  Jordan  v. 
Katz,  89  Va.  628  (16  S.  E.  Rep.  866).  Where  one  goes  into 
possession  as  the  agent  of  another  he  is  estopped  to  deny  his 
principal's  title.      Cooper  v.  Axley,         N.  C.  (19  S.  E. 

Rep.  689).  One  who  accepts  a  lease  from  a  corporation  is 
estopped  from  denying  the  power  of  such  corporation  to  con- 


I  481  LANDLORD    AND    TENANT.  512 

tract  in  the  name  ueed  in  such  lease.  Marmet  Co.  v.  Archi- 
bald, 87  W.  Va.  778  (17  S.  E.  Rep.  299).  The  rule  that  a 
tenant  cannot  dispute  his  landlord's  title  extends  to  one  who 
takes  possession  under  a  contract  of  purchase,  which  wa& 
never  consummated.  Wolf  v.  HoUon,  92  Mich.  186  (52  N. 
W.  Rep.  459) ;  Reese  v.  Coffee,  188  Ind.  14  (82  N.  E.  Rep. 
720).  The  estoppel  of  the  lessee  does  not  extend  to  other 
lands  of  the  lessor  not  included  in  the  demise.  State  v.  Soyce, 
109  N.C.  789  {14S.  E.  Rep.  98).  Davis  and  Avery,  JJ.,  dis- 
senting. See  opinions  for  discussion  and  citation  of  authori- 
ties. The  tenant  is  not  estopped  unless  he  holds  under  a  lease 
the  validity  of  which  the  landlord  is  estopped  to  deny. 
Chicago  rf  A.  Jt.  Co.  V.  Keegan  et  ttx..         111.  (81  N.  E. 

Rep.  505).  Where  one  recognizes  another  as  his  tenant  by 
the  service  of  notice  upon  him,  and  the  bringing  of  judicial 
proceedings  to  oust  him,  he  is  estopped  to  afterwards  deny  the 
relation.  Boaicl  v.  .5/oci.  44  La.  An.  514  (10  So.  Rep.  869). 
After  payment  of  rent  to  the  landlord's  executor  the  tenant  is 
estopped  to  deny  the  authority  of  such  executor.  Howe  el  al. 
V.  Gregory,  Executrix,  2  Ind.  App.  477  (28  N.  E.  Rep.  776) . 
A  husband  who  takes  a  lease  of  land  from  the  guardian  of  a 
minor  heir  of  his  deceased  wife  is  estopped  to  assert  any  right 
to  dower  in  such  lands  during  the  lease.  Heisen  v.  Heisert 
et  al.,  145  111.  668  (84  N.  E.  Rep.  697 ;  21  L.  R.  A.  484). 

One  who. enters  on  enclosed,  improved  and  unsurveyed 
public  land  and  occupies  it  with  the  consent  of  the  o^ner  of 
the  incloEures  and  possessory  right,  is  estopped  to  deny  the 
right  of  such  o^ner  to  the  possession  of  the  premises  on  the 
ground  that  the  title  is  in  the  United  States  and  that  he  in- 
tends to  make  application  for  the  land  as  a  homestead  and 
thereby  connect  himself  with  the  government  title.  BroTvn 
v.  Killabrew,  21  Nev.  487  (88  Pac.  Rep.  865).  One  who 
enters  by  the  owner's  permission  and  holds  possession  in  recog- 
nition of  his  title  is  a  tenant  and  neither  he  nor  those  claiming 
under  him  will  be  permitted  to  dispute  the  title  of  the  land- 
lord under  which  the  possession  was  taken  and  held.  ^Vc.£«n~ 
nan  et  al.  v.  Grant  et  al. ,  8  Wash.  St.  608  (36  Pac.  Rep.  682). 
But  this  rule  does  not  apply  where  the  tenant  is  induced  to 
enter  into  the  lease  by  force,  fraud  ormisrepresentation.  Su<i- 
darth  V.  Robertson,  118  Mo.  286  (24  S.  W.  Rep.  151).     It   is 
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held  that  when  a  party  in  possession  as  owner  makes  a  deed  to 
another,  and  takes  from  him  a  lease  of  the  demised  premises, 
agreeing  to  pay  rent,  and  to  surrender  the  same  upon  the  ex- 
piration of  the  term,  he  cannot,  in  an  action  by  the  landlord  to 
recover  possession,  without  first  impeaching  the  validity  of  the 
lease,  controvert  the  landlord's  title  by  evidence  that  he  made 
the  deed  under  the  coercion  of  menace  and  duress.  Will' 
iatns  V.  Wait,  2  S.  Dak.  210  (49  N.  W.  Rep.  209;  89 
Am.  St.  Rep.  768).  It  is  held  that  where  a  person  enters  into 
a  contract  to  purchase  land  and  takes  possession  thereunder,  he 
becomes  a  tenant  at  will  of  the  vendor  and  is  estopped  from 
denying  his  title  in  an  action  of  ejectment.  Wilkins  v.  Sut- 
//^,  114N.  C.  550(19  S.  E.  Rep.  606).  In  Alabama  it  is 
held  that  in  an  action  of  unlawful  detainer  agaiifst  the  tenant 
holding  over  he  cannot  set  up  a  superior  legal  title.  He  should 
first  surrender  possession  and  then  resort  to  his  superior  legal 
title.     Anderson  V,  Anderson^         Ala.  (16  So.  Rep.  14). 

Where  one  has  acquired  title  to  land  by  adverse  possession  and 
subsequently  leases  the  land  from  another,  he  is  not  estopped 
to  assert  his  title  except  as  against  the  lessor  and  while  in  pos- 
session under  the  lease.  He  may  abandon  the  possession  and 
assert  his  own  title.  Henningv.  Warner y  109  N.  C.  406  (14 
S.  E.  Rep.  817).  A  tenant  may  show  that  the  landlord's 
title  under  which  the  tenancy  began  has  expired  or  been  ex- 
tinguished. Robertson  v.  Bidwell,  82  Fla.  804  (18  So.  Rep. 
358).  A  tenant  who  acquires  an  outstanding  title  of  an  un- 
divided interest  in  the  premises,  while  holding  possession  under 
his  lease,  cannot  sue  his  lessor  for  partition  without  first  sur- 
rendering possession  to  him.  Barlow  et  al,  v.  Dahm  et  al.^  97 
Ala.  414  (12  So.  Rep.  298;  88  Am.  St.  Rep.  192). 

Sec.  432.  Forfeiture  and  disclaimer.  Although  a 
lease  provides  that  the  lessee  shall  forfeit  all  rights  thereunder 
in  case  of  non-payment  of  rent,  such  forfeiture  cannot  be 
enforced  without  a  demand  of  payment  by  the  lessor,  in  the 
absence  of  some  stipulation  waiving  the  necessity  thereof. 
Parks  V.  Hays,  92  Tenn.  161  (22  S.  W."  Rep.  8).  Where  a 
lease  so  provides,  a  forfeiture  may  be  enforced  for  the  non-pay- 
ment of  rent  without  the  giving  of  a  notice  or  the  making  of 
a  demand.     Faylors,  Brice^  7  Ind.  App.  551  (34  N.  E.  Rep. 
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888).  Where  it  18  provided  that  the  lease  may  be  forfeited 
upon  the  failure  of  the  lessee  to  perform  all  of  its  terms,  pro- 
vieions,  and  stipulations,  a  forfeiture  may  be  enforced  for  his 
failure  to  pay  water  bills  which  he  has  covenanted  and  agreed 
to  pay.  Hand  v.  Suravitz,  148  Pa.  St.  202  (28  Atl.  Rep. 
1117).  Where  a  landlord,  having  knowledge  of  a  breach  by 
the  lessee  for  which  he  could  enforce  a  forfeiture,  accepts  rents 
accruing  after  such  breach  he  waives  hie  right  to  declare  a 
forfeiture  on  account  thereof.  Brooks  v.  Rodgers,  99  Ala. 
488  ( 12  S.  Rep.  61)  ;  Carraher  et  al.  v.  Bell  et  al.,  1  Wash. 
St.  81  (84  Pac.  Rep.  469)  ;  Jones  v.  Durrer,  96  Cal.  95  (80 
Pac.  Rep.  1027)  ;  Stover  v.  Hazelbaker,         Neb.  (60  N. 

W.  Rep.  597).  A  delay  of  28  days  in  declaring  a  lease  for- 
feited for  the  non-payment  of  rent,  does  not  constitute  a 
waiver  of  the  right  of  forfeiture.  Williams  v.  Vanderbilt, 
145  111.  288  (84  N.E.  Rep.  476;  86  Am.  St.  Rep.  486;  21 
L.  R.  A.  489).  The  commission  of  waste  by  a  lessee  ^vill 
not  work  such  a  forfeiture  of  the  lease  as  to  give  the  lessor  a 
right  of  re-entry  unless  the  lease  contain  a  provision  to  that 
effect,  Bauer  v.  Knoble,  51  Minn.  858  (58  N.  W.  Rep.  805). 
Where  a  tenant  for  years  disavows  his  tenancy  by  conveying 
the  leased  land  by  deed  in  fee  simple,  the  landlord  has  the 
right  to  protect  his  title  by  regaining  possession  without  wait- 
ing for  the  termination  of  the  lease.  Trustees  of  Wadsworth- 
vifle  Poor  School  t.  Jennings,  40  S.  C.  168  (18  S.  E.  Rep. 
257). 

Sec.  433.  Landlord's  Hen.  A  mortgage  executed  to 
secure  the  payment  of  a  note  for  rent  is  merely  cumulative  of 
the  landlord's  lien.  Merchants  d;  Planters'  Sank  v.  Meyer, 
50  Ark.  499  (20  S.  W.  Rep.  406).  A  landlord's  lien  is  not 
divested  by  a  division  of  the  crop  made  with  an  expressed 
stipulation  that  the  tenant  may  remove  his  portion  upon  pay- 
ment of  what  is  due  his  landlord.  Jarrell  v.  Daniel,  114  N. 
C.  212  (19  S.  E.  Rep.  146).  Where  a  landlord  instructs  his 
tenant  to  sell  personal  property  on  which  he  has  a  lien  for 
rent  and  account  to  him  for  the  proceeds,  the  purchaser  takes 
a   good   title.     Belser    v.    Toungblood,        Ala,  (15  So. 

Rep.  868).  See,  to  the  same  effect,  Wright  v.  F.  M.  Dicicv 
Co.,  88  la.  464  (50  N.  W.  Rep.   206).     A  landlord,  having 
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conveyed  demised  land  to  his  wife,  has  no  lien  on  the  crops 
for  rent,  even  though  he  retains  the  rent  note  and  the  land  is 
reconveyed  by  an  unrecorded  deed.  Watkins  v.  Duvall^  69 
Miss.  864  (18  So.  Rep.  727).  Under  the  Texas  statute, 
Sayles'  Civ.  Stat.,  art.  8122,  which  prohibits  a  tenant  from 
subleasing  the  land  without  the  consent  of  the  landlord,  all 
crops  raised  on  the  rented  premises,  whether  by  tenant,  sub* 
tenant  or  assignee,  are  subject  to  the  statutory  lien  for  rent. 
Forrest  v.  Durnell  et  al.,  86  Tex.  647  (26  S.  W.  Rep.  481). 
In  an  action  to  enforce  a  landlord's  lien,  although  the  defend- 
ant, without  objection,  had  introduced  evidence  under  a  plea 
of  the  general  issue  that  he  leased  the  premises  of  another  who 
was  in  possession  and  claimed  ownership,  it  was  error  to  per- 
mit plaintiff  to  show  in  rebuttal  that  his  title  was  superior  to  that 
of  him  with  whom  defendant  claimed  to  have  made  the  lease. 
Smith  V.  Pritchett  etaL,  98  Ala.  649  (18  So.  Rep.  569).  Par- 
ticular facts  held  to  constitute  constructive  notice  of  landlord's 
lien.  Merchants  d  Planters^  Bank  v.  Meyer y  56  Ark.  499 
(20  S.  W.  Rep.  406).  Ala.  Code,  §§  8056,  8068,  applied. 
Ehrman  v.  Oates,        Ala.  (14  So.  Rep.  861) ;  §§  8069, 

3070,  construed,  McKleroy  v.  Cantey,  95  Ala.  295  (11  So. 
Rep.   258);   Carman  v.  Alabama  N.   B.^         Ala.  (18 

So.  Rep.  581).  Ga.  Code,  §§  1978,  1991,  construed  and 
applied — foreclosure  of  landlord's  lien  for  supplies.  Macken- 
2iey,  Flannery  et  al.,  90  Ga.  590  (16  S.  E.  Rep.  710).  Iowa 
Code,  §  2017,  applied — landlord's  lien  for  rent.  Thompson  v. 
Anderson,  86  la.  708  (58  N.  W.  Rep.  418)  ;  Carson  v.  Elec- 
trie  Light  d  Power  Co.,  85  la.  44  (51  N.  W.  Rep.  1144). 
Ky.  Stat.,  ch.  66,  art.  2,  §  12,  applied — ^priority  of  landlord's 
lien.  Lyons  £c.  v.  Deppen  rfc,  90  Ky.  805  (14  S.  W.  Rep. 
279).  Miss.  Code  1880,  §  1801,  applied— landlord's  lien  on 
crops.  Hollingsv)orth  et  al.  v.  Hill  et  al.,  69  Miss.  78  (10 
So.  Rep.  450)  ;  Trimble  v.  Durham,  70  Miss.  295  (12  So. 
Rep.  207).  N.  C.  Code,  §  1754,  applied.  Crinkley  et  al.  v. 
Egerton  et  aL,  118  N.  C.  444  (18  S.  E.  Rep.  669)  ;  Boone  v. 
Darden,  109  N.  C.  74  (18  S.  E.  Rep.  728)  ;  Brown  v.  Brcrwn, 
109  N.  C.  124  (18  S.  E.  Rep.  797)  ;  Spruill  v.  Arrington  et 
al,  109  N.  C.  192  (18  S.  E.  Rep.  779) ;  Rich  v.  Hobson,  112 
N.  C.  79  (16  S.  E.  Rep.  981).  N.  C.  Code,  §§  1754,  1799, 
1800,  construed— landlord's  lien  and  lien  for  advancements — 
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priority.  BaUard  v.  yoknson,  114  N.  C.  141  (19  S.  E.  Rep. 
yS) ;  Spruill  v.  Arringion  el  al.,  109  N.  C.  192  (18  S.  E.  Rep. 
779).  S.  C.  Gen.  Stat.,  §§  1824, 1826,  applied— righta of  land- 
lord to  the  personal  property  of  the  tenant  as  against  other 
creditors.  Dial  Hardware  Co.  v.  Levy,  89  S.  C.  265  (17  S. 
E.  Rep.  776) ;  Brewster^.  McNabet  al.,  86  S.  C.  274  (15  S. 
E.  Rep.  238).  S.  C.  Gen.  Stat.,  §  2515,  construed — criminal 
prosecution  for  selling  property  on  which  lien  exists.  State  v. 
Retder,  86  S.  C.  497  (15  S.  E.  Rep.  544) .  S.  C.  Act  of  1885 
construed.       Davis  v.  Days,         S.  C.  (19  S.    E.  Rep. 

976) ;  State  v.  Reeder,  86  S.  C.  497  (15  S.  E.  Rep.  644).     A 
statute  (Tex.  Rev.  Stat.,  art.  8107)   giving  a  landlord  a  lien, 
applies  to  a  tenant  in  common  who  rents  his  portion  of  the 
premises  to  bis  co-tenant.     Grab/elder  et  al.  v.  Gaxetti, 
Tex.  Civ.  App.  (26  S.  W.  Rep.  486). 

Sec.  434,    Title    to    crops    raised    on    the    shares. 

Where  there  is  a  contract  between  the  owner  of  land  and 
another  person,  whereby  such  other  person  is  to  cultivate  the 
land  and  harvest  the  hay  for  a  share  thereof,  but  the  relation 
of  landlord  and  tenant  is  not  created,  and  there  is  no  specific 
agreement  as  to  the  poBsession  of  the  land,  the  parties  become 
tenants  in  common  of  the  crops,  grass  and  hay,  and  if  one  of 
the  parties  seizes  the  whole  of  the  property,  either  before  or 
iifter  severance,  and  disposes  of  it,  in  denial  of  the  other's 
rights,  the  other  may  maintain  trover  for  his  share.  Reed  -A 
McRill,  41  Neb.  206  (59  N.  W.  Rep.  775).  A  lease  reserv- 
ing as  rent  one-half  of  the  income  of  said  farm  is  not  a  lease 
on  the  shares,  and  therefore  the  lessor  has  no  title  to  the  crop. 
McLdlart  v.  Whitney,  65  Vt.  610  (27  Atl.  Rep.  117). 

Sec.  435,  Failure  of  landlord  to  deliver  possession 
to  the  tenant  upon  execution  of  the  lease — Damages.  In 
a  suit  by  a  tenant  against  a  landlord  to  recover  damages  for  a 
failure  of  the  latter  to  deliver  possession  of  the  leased  premises 
according  to  contract,  the  measure  of  damages  generally  is  the 
difference  between  the  rent  agreed  upon  and  the  value  of  the 
premises  to  the  tenant  for  the  term,  and  such  other  damages 
as  result  directly  and  necessarily,  as  the  natural  consequence 
of  the  breach  of  the  contract,  and  are  capable  of  being  esti- 
mated by  reliable  data.     Profits  that  are  speculative  or  conjee- 
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taral  are  not  generally  regarded  as  elements  in  fixing  damages, 
not  because  there  is  anything  in  their  nature  fcr  se  which 
demands  their  rejection,  but  because  they  cannot  be  estimated 
with  reasonable  certainty.  Hodges  v.  Fries ^  84  Fla.  68  (15 
So.  Rep.  682). 

Sec.  436.  Surrender.  '*  Acts  on  the  part  of  the  ten* 
ant  indicative  of  an  intent  to  abandon  leased  premises,  and  on 
the  part  of  a  landlord  to  resume  possession ,  must,  to  bind  the 
parties,  and  to  amount  to  a  surrender  by  operation  of  law,  be 
notorious,  and  sufficient  to  operate  by  way  of  estoppel." 
Stem  V.  Thayer,  56  Minn.  98  (57  N.  W.  Rep.  829).  A 
surrender  of  a  lease  by  operation  of  law  may  arise  from  any 
condition  of  facts,  voluntarily  assumed,  incompatible  with  the 
existence  of  the  relation  of  landlord  and  tenant  between  the 
parties;  as,  for  instance,  when  a  new  tenant  has,  by  agree- 
ment with  the  landlord,  been  substituted  and  accepted  in 
place  of  the  old.  The  facts  constituting  such  surrender  may 
be  established  by  parol  evidence.  Bowen  v.  Haskell  et  aL ,  58 
Minn.  480  (56  N.  W.  Rep.  629).  A  surrender  of  a  lease  by 
operation  of  law  cannot  be  implied  from  the  mere  fact  that 
the  lessor  assented  to  an  assignment  of  the  lease,  and  subse- 
quently accepted  rent  from  the  assignee  in  possession.  Rees 
Y.Lowry,        Minn.  (59  N.  W.  Rep.  810).     Upon  the 

expiration  of  the  lease  it  is  the  tenant's  duty  to  surrender  pos- 
session without  demand  therefor.  Poppers  v.  Meager,  148 
111.  192  (85  N.  E.  Rep.  805).  A  surrender  of  premises  held 
under  a  written  lease  may  be  afiPected  by  an  executed  parol 
agreement.     Evans    v.    McKanna,         la.  (56    N.    W. 

Rep.  527).  If  a  tenant  for  life  or  years  take  a  new  lease  of 
the  reversioner  of  the  same  premises  let  in  the  former  lease,  it 
is  a  surrender  in  law  of  the  first  lease.  Mdwards  v.  Hale,  87 
W.  Va.  198  (16  S.  E.  Rep.  487).  Where  a  lessor  declares 
forfeited  for  the  non-payment  of  rent  a  lease  given  to  three 
lessees,  the  fact  that  one  of  the  lessees  is  willing  to  give  up  the 
lease  does  not  make  the  transaction  a  voluntary  surrender. 
Williams  V.  Vanderbilt,  145  111.  288  (84  N.  E.  Rep.  476;  86 
Am.  St.  Rep.  486;  21  L.  R.  A.  489).  Citing,  Baker  v. 
Pratt,  15  111.  568.  Case  involving  particular  facts  in  which 
the  evidence  is  considered  and  held  not  sufficient  to  establish 
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a  surrender.  Stevens  v.  Pantlind,  95  Mich.  146  (54  N.  W. 
Rep.  716). 

Sec.  437.  Eviction  of  tenant  by  destruction  of  prem- 
ises or  failure  to  repair.  In  order  to  work  &  legal  eviction 
the  act  complained  of  must  proceed  from  the  landlord  himself 
or  some  person  acting  nnder  his  authority  or  by  or  through 
him.  The  fact  that  the  premises  became  uninhabitable 
through  the  act  of  a  third  person  to  which  the  landlord  has 
not  contributed  does  not  amount  to  an  eviction.  Eisenhart  v. 
Ordean  et  al.,  8  Colo.  App.  162  (82  Pac.  Rep.  495).  Al- 
though the  omission  of  the  landlord  to  perform  his  covenants 
may  not  amount  to  an  eviction  nor  operate  as  a  bar  to  his 
claim  for  rent,  yet  the  lessee  has  his  remedy  by  an  action  to 
recover  damages  for  a  breach  of  the  covenant.  Keating  v. 
springer,  146  111.  481  (84  N.  E.  Rep.  805;  87  Am.  St.  Rep. 
175 ;  22  L.  R.  A.  544).  Citing,  Lounshtrry  v.  Snyder,  81  N. 
Y.  614;  Royse  v.  Guggenheim,  106  Mass.  SOI:  Wright  v. 
Lattin,  88  III.  298.  Condemnation  for  public  use  of  a  portion 
of  the  leased  premises  does  not  work  an  eviction  of  the  tenant. 
Corrigan  et  al.  v.  City  of  Chicago  et  al.,  144  111.  587  (88  N. 
E.  Rep.  746;  21  L.  R.  A.  212).  The  closing  of  a  hotel  was 
held  to  amount  to  an  eviction  of  a  lessee  of  a  cigar  and  news 
room  therein.  Coulter  v.  Norton,  100  Mich.  889  (69  N.  W. 
Rep.  168).  A  lessee  of  premises  abutting  upon  a  street,  in 
which  the  lessor  has  the  fee,  acquires  all  the  rights  of  his  lessor 
to  the  use  of  the  street  in  front  of  the  leased  premises,  in- 
cluding the  right  to  air  and  light,  access,  ingress,  egress,  in- 
cident to  the  property,  and  acts  of  the  lessor  which  deprive 
the  lessee  of  the  beneficial  enjoyment  of  these  rights  will 
aniount  to  an  eviction,  and  suspend  the  rent.  Edmison  v. 
Lowry,        S.  Dak.  (62  N.  W.  Rep.  588;  17  L.  R.  A. 

275).  See  opinion  for  exhaustive  review  of  authorities.  A 
tenant  is  constructively  evicted  when  his  landlord  leases  ad- 
jacent rooms  to  lewd  and  disreputable  persons,  whose  occu- 
pation becomes  a  nuisance,  which  the  landlord  fails  to  abate 
upon  request  to  do  so,  L>ay  v.  Bennett  et  al.,  4  Colo.  App. 
252  (86  Pac.  Rep.  748).  Where  the  landlord,  being  the 
owner  of  an  adjacent  building,  removes  the  same  thereby 
taking  away  the  lateral  support  of  the  leased  premises  to  such 
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an  extent  as  to  render  them  unsafe  and  cause  their  demolition 
by  municipal  authority,  is  guilty  of  an  eviction.  Snow  v. 
Pulitzer,  142  N.  Y.  268  (86  N.  E.  Rep.  1059).  Particular 
facts  held  insufficient  to  constitute  an  eviction.  McKenzie  ei 
at.  V.  Hation,  141  N.  Y.  6  (85  N.  E.  Rep.  929). 

Sec.  438.  Rents.  To  support  an  action  for  rent  the 
conventional  relation  of  landlord  and  tenant  must  exist,  either 
express  or  implied.  Ala.  Code,  g  2715,  applied.  Grady  v. 
Ihach  et  al.,  94  Ala.  152  (10  So.  Rep.  287).  Ordinarily  rent 
is  not  due  unt*l  the  end  of  the  term.  Indianapolis,  D.  it  W, 
Ry.  Co.  V.  First  Nat.  Bank  of  Indianapolis,  184  Ind.  127  (88 
N.  E.  Rep.  679).  A  tenant  cannot  refuse  to  pay  rent  due 
under  his  contract  because  his  landlord  demands  more  than  is 
due.     yones  v.  yames,        Tex.  Ct.  App.  (19  S.  W.  Rep. 

484).  A  vendee  of  land  is  entitled  to  the  rent  thereof  which 
falls  due  after. his  purchase,  and  the  retention  of  a  note  for 
such  rent  by  the  vendor  or  his  transfer  of  it  to  another  does 
not  defeat  this  right.  Watkins  v.  Duvall,  69  Miss.  864  ( 18 
So.  Rep.  727)  ;  Bowdre  v.  Sloan,  69  Miss.  869  (11  So.  Rep. 
681).  Citing,  Martin  \.  Martin,  7  Md.  868;  Sampson  v. 
Grimes,  7  Blackf .  176;  Westmoreland  v.  Foster,  60  Ala.  448 ; 
English  V.  Key,  89  Ala.  118;  Stout  v.  Kean,  8  Har.  (Del.) 
82;  Wilson  v.  Delaplaine,  Id.  499.  Under  N.  Dak.  Comp. 
Laws,  §  5159,  a  purchaser  at  a  foreclosure  sale  is  entitled  to 
receive  from  the  tenant  in  possession  the  rents  of  the  prop- 
erty from  the  time  of  the  sale.  Clement  v.  Shipley,  2  N.  Dak. 
480  (51  N.  W.  Rep.  414).  A  divided  court  holds  that  this 
statute  does  not  give  a  purchaser  at  a  mortgage  foreclosure  by 
advertisement  the  same  rights  to  rents  and  profits  as  are  given 
a  subsequent  creditor  or  redemptioner.     Rudolph  v.  Herman, 

S.  Dak.  (56  N.  W.  Rep.  901).     A  lessor  who  con- 

veys without  reservation  cannot  recover  rent  thereafter  accru- 
ing. West  Shore  Mills  Co.  v.  Edwards,  24  Ore.  475  (88 
Pac.  Rep.  987) .  The  assignee  of  the  landlord's  reversionary 
interest  may  dispossess  the  tenant  in  a  summary  proceeding 
under  the  landlord  and  tenant  act  of  New  Jersey.  State  v. 
Idler,  54  N.  J,  L.  467  (24  Atl.  Rep.  554).  A  purchaser  of 
lands  in  the  possession  of  a  tenant  under  a  lease  from  the 
former  owner  cannot  issue  a  distress  warrant  for  rents  accru- 
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ing  after  he  acquires  title,  although  the  tenant  would  be  lia- 
ble in  an  action  for  use  and  occupation  to  such  purchaser. 
Stewart  v.   Gregg,        S.  C.  (20  S.  E.  Rep.   198).    A 

vendor,  retaining  title  and  possession  like  a  mortgagee  in 
possession,  is  accountable  for  rents  and  profits.  Askursl  v. 
Pechetal.,        Ala.  (14  So.  Rep.  541). 

One  who  occupies  property  owned  by  several  as  tenants  in 
common  under  a  lease  from  a  part  of  such  tenants,  being  unable 
to  agree  with  the  others,  becomes  liable  to  them  for  reasonable 
rent  for  their  portion.  Nott  v.  Owen,  86  Me.  98  (29  Atl.  Rep. 
948).  One  who  wrongfully  occupies  the  land  of  another 
under  a  void  tax  sale,  in  an  action  for  the  recovery  of  the  land 
with  damages,  is  liable  for  the  reasonable  value  of  the  use  of 
the  land  during  such  possession  rather  than  the  amount  actual- 
ly received  by  him  from  the  land.  Bradley  v.  Brawn,  86  la. 
859  (58  N.  W.  Rep.  268).  The  husband  is  not  liable  to  the 
wife  for  rent  for  her  land  occupied  as  the  hoinestead.  Ed- 
■wards  V.  Bdwards,         Miss.  (15   So.   Rep.  42).       In- 

debtedness of  the  tenant  to  the  landlord  other  than  the  regular 
rent  cannot  be  collected  by  distress,  although  the  lessee  agree 
to  pay  the  same,  as  rent,  in  addition  to  the  regular  rent,  /'ax- 
ion  V.  Kennedy,  70  Miss.  865  (12  So.  Rep.  546).  Where  rent 
is  reserved  for  the  use  of  the  premises  leased  with  certain  per- 
sonal property,  and  no  separate  rental  is  fixed  for  each,  the 
amount  reserved  for  the  rent  of  the  land  is  so  uncertain  that 
payment  thereof  cannot  be  enforced  by  distress.  Stewart  v. 
Gregg,        S.  C.  (SOS.  E.  Rep.  198).      In  determining 

the  rental  value  of  property,  the  estimate  should  bebasedupon 
the  use  of  the  property  for  lawful  purposes.  Muratv.  Aficand, 

Tex.  (25  S.  W.  Rep.  812).     Where  one  will  be  held 

accountable  for  rents  the  law  does  not  impose  upon  him  the 
duty  of  leasing  the  property  for  saloon  purposes;  although  he 
could  by  so  doing  receive  higher  rents  than  otherwise.  Cur- 
tissy.  Sheldon,  91  Mich.  890  (51  N.  W.  Rep.  1057). 

The  defendant  in  an  action  for  rent  may  set  up  that  he  is 
merely  a  tenant  from  month  to  month,  and  he  may  also  set  up 
that  the  plaintiff  has  done  acts  amounting  to  an  eviction,  the 
two  acts  not  being  inconsistent.  Kline  v.  If  ante  et  al.,  14 
Mont.  861  (86  Pac.  Rep.  454).  The  defense  of  surrender 
and  acceptance  of  the  premises,  and  that  the  premises  were 
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untenantable,  are  not  inconsistent.  Minneapolis  Co-operative 
Co,  V.  Williamson,  51  Minn.  58  (52  N.  W.  Rep.  986 ;  88  Am. 
St.  Rep.  478).  Under  the  Minnesota  statute,  Gen.  Laws 
1888,  ch.  100,  the  burden  of  showing  that  the  premises  are  un- 
tenantable, as  a  defense  to  a  suit  for  rent,  rests  upon  the  tenant. 
Wampler  v.  Weinmann  et  al.y  56  Minn.  1  (57  N.  W. 
Rep.  157).  The  condemnation  for  public  use  of  the  leased 
premises  does  not  relieve  the  tenant  from  his  covenant  to  pay 
rent ;  but  where  the  entire  estate  of  both  landlord  and  tenant 
18  taken,  the  relation  of  landlord  and  tenant  is  destroyed  and 
the  obligation  to  pay  rent  ceases.  Corrigan  et  al.  v.  City  of 
Chicago  et  al.,  144  111.  587  (88  N.  E.  Rep.  746;  21  L.  R.  A. 
212).  Under  Ala.  Code,  §  8069,  providing  that  an  attachment 
for  rent  may  be  levied  only  upon  the  ' '  goods,  furniture,  and 
effects"  of  the  tenant,  it  is  held  that  such  attachment  cannot 
^  be  levied  on  a  leasehold  estate  belonging  to  the  tenant     First 

Nat.  Bank  v.  Consolidated  Electric  Light  Co.,  97  Ala.  465  ( 12 
So.  Rep.  71).  Under  Cal.  Code  Civ.  Proc.,  §  707,  the  purchaser 
at  a  foreclosure  sale  is  entitled  to  the  rents  and  profits  from  the 
date  of  the  sale  until  redemption,  and  he  may  recover  rent 
from  the  lessee  of  the  judgment  debtor  although  he  has  paid 
the  same  in  advance  to  such  judgment  debtor  after  the  judg- 
ment of  foreclosure.  Harris  v.  Foster,  97  Cal.  292  (82  Pac. 
Rep.  246;  88  Am.  St.  Rep.  187).  Iowa  Code,  §  8264,  con- 
strued. Stanhrough  v.  Cook,  88  la.  705  (49  N.  W.  Rep. 
1010).  La.  Rev.  Stat.,  art.  2157,  applied.  Lamouraine  v. 
Judge  Civ.Dist.  C/.,  45  La.  An.  1816  (14  So.  Rep.  282). 
Miss.  Code  1880,  §  1811,  applied — lawful  distress — recovery 
of  damages.  Hawkins  v.  James  et  al.,  69  Miss.  861  (11  So. 
Rep.  654).  N.  J.  Revision,  p.  1828,  §  128,  subd.  2,  construed 
and  applied — summary  proceedings  for  non-payment  of  rent. 
Mullone  v.  Klein,  55  N.  J.  L.  479  (27  Atl.  Rep.  902).  N. 
C.  Code,  §g  1748,  1749,  construed — apportionment  of  rents 
among  successive  owners.  Spruill  v.  Arrington  et  al.,  109 
N.  C.  192  (18  S.  E.  Rep.  779).  Pa.  Act  March  21,  1772, 
applied— distress  for  rent — ^notice  and  time  of  sale.  Whitton 
V.  MilHgan,  158  Pa.  St.  876  (26  Atl.  Rep.  22) .  Particular  facts 
held  insufficient  as  defense  to  an  action  for  rent  on  account  of 
defective  condition  of  the  premises.  Moore  v.  Gardiner,  161 
Pa.  St.  175  (28  Atl.  Rep.  1018). 
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Sec.  430.  Repairs.  The  obligation  of  a  landlord  to 
repair  or  rebuild  leased  premises  rests  solely  on  the  express 
contract  and  in  its  absence  the  landlord  is  neither  bound  to 
repair  leased  premises  himself  nor  to  pay  for  repairs  made  by 
the  tenant.  Mull  v.  Graham,  7  Ind.  App.  661  (85  N.  E. 
Rep.   134)  ;    Turner  v.    Tovinstnd,         Neb.  (60  N.  W. 

Rep.  687).  Ciling,  Witty  v.  Matthews,  52  N.  Y.  412;  Mum- 
ford  V.  Brown,  6  Cow.  475  (16  Am.  Dec.  440).  This  rule 
applies  to  the  letting  of  rooms  in  a  tenement  house.  zMcKeon 
V.  Cutter,  156  Mass.  296  (81  N.  E.  Rep.  889).  A  landlord's 
breach  of  agreement  to  make  repairs  will  not  relieve  a  tenant 
remaining  in  possession  from  the  payment  of  rent.  Longy. 
Giericl,        Minn.  (59  N.   W.  Rep.  194);  but  it  will 

justify  an  abandoment  by  the  tenant  and  relieve  bim  from  lia- 
bility for  rent  after  such  abandoment.  Pierce  v.  Joldersma, 
91  Micii.  468  (51  N.  W.  Rep.  1116).  The  measure  of  dam- 
ages recoverable  by  the  lessee  for  the  lessor's  breach  of  his 
covenant  to  make  repairs  is  the  difference  between  the  agreed 
rent  and  the  rental  value  of  the  premises  without  the  repairs. 
Biggs  V.  McCurtey,  76 Md.  409  (25Atl.  Rep. 466) ;  Pffwau- 
kee  Milling  Co.  v.  ^(ywitt,  86  Wis.  270  (56N.  W.  Rep.  784). 
A  lessee  who  covenants  to  make  all  necessary  itnprovementft 
and  repairs  is  not  relieved  from  liability  for  rent  by  the  prem- 
ises becoming  unfit  for  occupancy.  Huber  v.  Baum,  152  Pa.  St. 
626  (2(5  Atl.  Rep.  101).  An  express  covenant  of  a  lessee  to 
repair  and  alter  a  room  to  suit  his  particular  business  does  not 
create  an  implied  covenant  on  the  part  of  the  lessor  to  make 
genera!  repairs,  yonesy.  Millsaps  et  al.,  71  Miss.  10  (14  So. 
Rep.  440;  28  L.  R.  A.  166).  A  subsequent  grantee  will  be 
bound  by  a  proviuoa  in  a  parol  lease  giving  a  tenant  the 
right  to  make  repairs  and  deduct  the  cost  from  the  rent. 
Mitchell  V.  McNeal,  4  Colo.  App.  86  (84  Pac.  Rep.  840). 
Ohio  Rev.  Stat.,  §§  2678,  2574,  construed — duty  of  owner  of 
tenernLiit  houses  to  provide  fire  escapes.  Rose  v.  King,  49  O. 
St.  213  (80  N.  E.  Rep.  267;  15  L.  R.  A.  160). 

Sec.  440.  Miscellaneous  notes.  Where  a  landlord 
leases  the  premises  to  a  second  tenant  before  the  expiration  of 
the  Hrst  lease,  but  provides  that  such  second  tenant  is  not  to 
take  possession  until  after  the  expiration  of  the  first  lease,  it 
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is  held  that  the  landlord  has  such  right  of  possession  as  will 
enable  him  to  maintain  proceedings  to  oust  the  tenant  in  pos-* 
session  holding  over.  Vincent  v.  Defield^  98  Mich.  84  (56  N, 
W.  Rep.  1104).  Although  a  tenant  may  have  no  right  to 
continue  his  possession,  a  landlord  has  not  the  right  to  remove 
him  and  his  property  by  force,  and  he  will  be  liable  in  dam- 
ages for  so  doing,  though  the  ejectment  was  e£Fected  without 
personal  violence,  in  the  tenant's  absence.  In  such  cases  the 
landlord  should  avail  himself  of  the  remedies  provided  by  law. 
Boniel  v.  Block,  44  La.  An.  514  (10  So.  Rep.  869).  It  is 
held  that  one  who  lets  an  unfurnished  building  to  be  occupied  as 
a  dwelling  does  not  impliedly  agree  that  it  is  fit  for  habitation. 
Jngalh  V.  Hobhs,  156  Mass.  848  (81  N.  £.  Rep.  286 ;  82  Am. 
St.  Rep.  460;  16  L.  R.  A.  51).  Where  an  incoming  tenant 
has  been  permitted  to  enter  for  the  purpose  of  planting  crops- 
before  the  expiration  of  the  term  of  the  outgoing  tenant,  and 
the  former  subsequently  sues  the  latter  for  damages  to  such 
crops  before  the  expiration  of  his  term,  he  may  show,  for  the 
purpose  of  establishing  the  lawful  character  of  his  possession, 
a  custom  of  the  country  permitting  such  entry  by  incoming 
tenants.  Stephenson  v.  Elliott,  2  Ind.  App.  288  (28  N.  E. 
Rep.  826).  Where  a  lease  of  farm  land  on  the  shares  does 
not  specify  a  time  for  the  division  of  the  crop,  the  lessor  may 
maintain  an  action  therefor  before  the  crop  is  completely 
gathered.  Rich  v.  Hobson,  112  N.  C.  79  (16  S.  E.  Rep.  981). 
Where  a  lessee  gives  his  notes  in  advance  for  the  rent,  and 
proceedings  are  instituted  for  the  foreclosure  of  a  mortgage  on 
the  premises,  he  can,  to  prevent  the  notes  from  falling  into  the 
hands  of  a  bona  fide  holder,  arrest  their  negotiation  in  the 
hands  of  the  lessor,  and  demand  security  against  their  pay* 
ment.  Thompson  et  al.  v.  Flathers,  45  La.  An,  120  (12  So. 
Rep.  245).  Where  the  trustee  in  his  representative  capacity 
assumes  the  relation  of  a  landlord,  the  trust  estate  may  become 
liable  in  damages  for  his  failure  to  perform  his  obligations  as 
landlord.  Miller  et  ux.  v.  Smythe,  92  Ga.  154  (18  S.  E. 
Rep.  46). 

If  the  neglect  of  a  landlord  to  perform  daily  duties  re- 
quired of  him  in  heating  and  affording  access  to  the  premises 
is  such  as  to  justify  the  tenant  in  abandoning  the  same,  it 
would  ordinarily  be  u  question  of  fact  for  the  jury  as  to  when^ 
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if  at  all,  he  should  make  his  election  whether  he  would  remain 
in  the  premises  or  surrender  them.  Some  forbearance  on  his 
part  would  not  necessarily  constitute  a  waiver  of  his  right  to 
abandon.  Minneapolis  Co'Operative  Co.  v.  Williamson,  61 
Minn.  58  (52  N.  W.  Rep.  986;  88  Am.  St.  Rep.  478). 
Under  Mo.  Rev.  Stat.  1889,  g  6378,  providing  that  a  tenant 
may  lawfully'  attom  to  one  who  purchases  "  pursuant  to,  or  in 
consequence  of,  a  judgment  at  la^,  or  a  decree  in  equity,  or 
sale  under  execution,  or  deed  of  trust,"  it  is  held  that  a  lessee 
of  a  purchaser  at  a  sale  under  a  second  deed  of  trust  may  at- 
torn to  a  purchaser  at  a  subsequent  sale  under  the  prior  deed 
of  trust.  Freeman  v.  Mojii,  119  Mo.  280  (25  S.  W.  Rep. 
87).  The  letting  for  an  indefinite  period  by  the  month  creates 
a  tenancy  at  will,  which  can  only  be  terminated  by  one  month's 
notice  to  quit.  Haines  v.  Beach,  90  Mich.  668  (51  N.  W. 
Rep.  644).  A  tenant  at  will  cannot  authorize  municipal  ao- 
thorities  to  establish  a  hospital  on  the  premises  for  patients 
inflicted  with  an  infectious  disease,  which  thereby  impairs  the 
rental  value  of  the  property,  Hersey  v.  Ckapin,  Mass. 
(38  N.  E.  Rep.  442).  Cal.  Code  Civ.  Proc.,  %  1111. 
which  provides  that  "  grants  of  rents  or  of  reversions  or  of 
remainders  are  good  and  effectual  without  attornments  of  the 
tenants  ;  but  no  tenant,  who,  before  notice  of  the  grant,  shall 
have  paid  rent  to  the  grantor,  must  suffer  any  damage  there- 
by," does  not  protect  a  tenant  of  a  judgment  debtor  who  pays 
rent  to  him  after  a  judgment  of  foreclosure,  as  to  the  rents 
accruing  after  the  sale,  as  the  statute  (g  707)  gives  these  to  the 
purchaser;  it  being  held  that  the  record  of  the  mortgage  and 
judgment  of  foreclosure  is  notice  to  such  lessee  of  the  rights  of 
the  purchaser.  Harris  v.  Foster,  97  Cal.  292  (82  Pac.  Rep. 
246 ;  83  Am.  St.  Rep.  187).  Under  Mont.  Code  Civ.  Proc.,  g 
37,  where  the  relation  of  landlord  and  tenant  has  existed,  the 
possession  of  the  tenant  is  deemed  the  possession  of  the  land- 
lord until  the  expiration  of  five  years  from  the  termination  of 
the  tenancy.  State  ex  rel.  Carter  v.  Volaw,  18  Mont.  408  (84 
Pac.  Rep.  815).  The  action  of  trover  will  lie  at  the  suit  of  a 
landlord  against  his  tenant,  pending  the  tenancy,  for  wood 
into  which  trees  wrongfully  severed  from  the  demised  premises 
by  the  tenant  has  been  converted  by  him.  Brooks  v.  Bogers^ 
A\.i.  (18  So.  Rep.  886). 


LEASES. 


BPITOMB  OP  CA8B8. 

Sec.  441.     Construction  of  leases.    A  covenant  in  a 

lease  **  to  provide  the  said  lessee  with  a  suitable  right  of  way 

to  get  to  and  from  said  lot  "  is  not  performed  by  showing  the 

existence  of  the  way  by  necessity.     Bunker  v.  Pineo^  86  Me. 

188  (29  Atl.  Rep  059).     Where  a  written  lease  provides  that 

^e  rents,  whether  due  or  to  become  due,  shall  be  a  perpetual 

^'en  on  all  goods,  merchandise,  furniture  and  fixtures  of  the 

iessee,  and  is  filed  in  pursuance  to  the  law  concerning  chattel 

mortgnges,  it  will,  as  to  such  provision,  be  treated  as  a  chattel 

niortg^age.     Greeley  yj.  Winsor  et  al,  1  S.  Dak.   117  (45  N. 

*^-  Rep.  825).     Where  the  lease  provides  that  the  lessee  may 

^*^*ke  improvements  and  remove  them  on  the  expiration  of 

^s  lease,  he  has  a  reasonable  time  after  the  term  in  which  to 

i%move  the  improvements,  but  he  is  confined  during  that  time 

^  the  right  of  ingress  and  egress  for  that  purpose,  and  cannot 

'^taixi  possession.      Caperton  et  aL  v.  Stege^  91  Ky.  851  (15  S. 

"•  R-ep.  870).     Where  a  lease  provided  that  the  lessees  might 

erect  "buildings  and  machinery,  and  that  the  same  should  form 

^^^  of  the  realty,  but  that  the  lessees  [might  remove  it  upon 

.  ^  termination  of  the  lease  by  paying  all  the  rents  and  taxes ^ 

^^a.s  held  that  such  provision  covered  machinery  on  the  land 

*^  the  time  of  the  execution  of  the  lease,  and  that  the  lien  of 

^  lessors  for  unpaid  rent  was  superior  to  the  rights  of  the 

^i<ier  of  a  chattel  mortgage  given  by  the  lessees.     Pendill  et 

^'  V,  jfaas  et  aL,  97  Mich.  215  (56  N.  W.  Rep.  597).  Where 

°  ^  lease  of  a  stone  quarry  the  lessor  agrees  to  take  the  im- 

P  ^'^ients  and  improvements  placed  therein  by  the  lessee  at 

.  ^  ^Xid  of  the  term,  at  the  valuation  to  be  fixed  by  arbitrators, 

*^  ^ot  necessary  for  the  lessee  to  tender  these  implements, 

'  >  to  the  lessor  at  the  expiration  of  the  lease.      White  Stone 

^-ry  Co,  V.  Belknap  dk  Dumesnil  Stone  Co.,         Ky. 
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(16  S.  W.  Rep.  864).  Where  a  lease  gives  the  lessor  a  right 
of  re-entry  upon  the  breach  of  covenants  "  without  such 
re-entry  working  a  forfeiture  of  the  rents  to  be  paid  during 
the  full  term  of  the  lease,"  and  does  not  declare  that  a  breach 
of  the  lessee  shall  determine  the  lease,  the  lessor,  who  has 
re-entered  upon  a  writ  of  restitution  for  non-payment  of  rent, 
may  recover  from  the  lessee  rent  for  the  entire  terra,  leas  such 
rent,  if  any,  as  he  has  obtained  from  a  reletting  of  the  prem- 
ises after  the  re-entry.  Grammes  v.  St.  Paul  Trust  Co.,  147 
111.  6S4  (85N.  E.  Rep.  820;  87  Am. St.  Rep.  248).  Forcon- 
struction  of  particular  leases,  see,  City  Power  Co.  v.  Pergus 
Palls  Water  Co.,  55  Minn.  172,  1006  (56  N.  W.  Rep.  685)  ; 
Douglas  V.  Herms,  58  Minn.  204  (64  N.  W.  Rep.  1112)  ; 
Switk  V.  Hess,  88  la.  288  (48  N.  W.  Rep.  1080) ;  Hukillv. 
Gil  fey  el  a/.,  87  W.  Va.  425  (16  S.  E.  Rep.  544);  Scott  v. 
II'.  C.  db  B.  Co.,  185  N.  Y.  141  (81  N.  E.  Rep.  1102) ;  Gtnei 
V.  D.  £  H.  C.  Co.,  186  N.  Y.  698  (82  N.  E.  Rep.  1078;  19 
L.  R.  A.  127) ;  Zoesf:r  v.  Liebtnan  et  al.,  187  N.  Y.  168  (88 
N.  E.  Rep.  150) ;  Priedland  v.  Myers,  189  N.  Y.  482  (84  N. 
E.  Rep.  1066);  Robinson  et  al.  v.  Beard  et  al.,  140  N.Y 
107  (B5  N.  E.  Rep.  441) ;  Kcw  v.  Tratnor,  150  III.  150  (87 
N,  E.  Rep.  228)  ;  Consolidated  Coal  Co.  v.  Peers,  150  111. 
84i  (87  N.  E.  Rep.  987) ;  Monnett  v.  Potts,         Ind.  App. 

(87  N.  E.  Rep.  729) ;  Ober  v.  Brooks,  Ma««. 
(38  N.  E.  Rep.  429);  Barnkart  v.  Lockwood,  152  Pa.  St.  82 
(26  Atl.  Rep.  287) ;  Paciard  v.  Corporation  /or  Belief  of 
Widffws,  11  Md.  240  (26  Ati.  Rep.  4U) ;  Heims  Brewing 
Co.  V.  Plannery,  187  111.  809  (27  N.  E.  Rep.  286):  Kash  v. 
Hunckeon,  1  Ind.  App.  861  (27  N.  E.  Rep.  645) ;  Nicholls  v. 
Barnes,  89  Neb.  108  (57  N.  W.  Rep.  990). 

Sec.  442.  Renewal  of  lease.  The  right  to  elect  to 
rcTiuw  a  lease  should  be  exercised  at  the  time  provided  for  in 
tho  lease  or  it  will  be  abandoned.  Bullock  v.  Grinstead,  96 
Ky.  261  (24  S.  W.  Rep.  867).  Where  it  was  provided  in  a 
leuse  that  "  at  the  end  of  the  term  hereby  demised,  this  lease 
b\y.\\\  be  renewable,"  at  the  option  of  the  lessee  or  his  legal 
representatives,  "  and  every  new  lease  shall  contain  all  the 
covenants,"  it  was  held  that  such  lease  provided  but  for  one 
renewal  and  the  ruling  is  put  upon  the  ground  that  otherwise 
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it  would  create  a  perpetuity.     Diffenderfer  v.  Board  Prtsu 
dent,  etc.  St.   Louis  Public  Schools,  120  Mo.  447  (25  S.  W. 
Rep.  542).     Where  a  lessee   for  a  definite  term,  haviiifif  an 
option  for  a  renewal  at  the  expiration  of  such  term,  notifies 
the  lessor  before  the  termination  of  the  original  term  that  he 
will  not  desire  the  premises  longer,  upon  the  faith  of  which 
notice  the  lessor  advertises  the  premises  for  rent  and  expends 
money  in  their  improvement  with  a  view  to  occupying  him- 
self or  leasing  to  another,  such  lessee  will  not  be  allowed  to 
change  his  mind  and  hold  the  premises  by  serving  a  notice  of 
such  intent  on  the  day  of  the  termination  of  the  original  term. 
Grenier  v.  Cota,  92  Mich.  28  (52  N.  W.  Rep.  77).     Under  a 
lease  for  one  year,  '*  with  the  privilege  of  four  years  additional 
lease,"  which  contained  the  further  provision  that  if  the  lessee 
shall  continue  in  possession  after  the  termination  of  the  con- 
tract *Hhen  this  contract  shall  continue  in  full   force  for  an- 
other year  and  soon  from  year  to  year,"  and  the  lessee  remained 
in  possession  after  the  expiration  of  the  first  year  it  was  held 
that  he  thereby  became  bound  for  the  full  term  of  four  years. 
Harding  ct  al.v.  Seeley  et  al,  148  Pa.  St.  20  (28  Atl.  Rep. 
1118).    In   the  absence  of  a  stipulation  to   the  contrary,  a 
lessee  for  a  definite  period  having  a  right  of  renewal  for  an 
additional  period  cannot  be  deprived  of  this  privilege  by  the 
lessor's  demand  for  a  higher  rate  of  rent.      Hughes  v.  Wind- 
tfennig,        Ind.  App.  (87  N.  E.  Rep.  482). 

Sec.  443.    Destruction  of  premises.    Under  N.  Y. 
Laws  1860,  ch.  845,  upon  the  destruction  of  a  building  occu- 
pied by  a  lessee  the  relation  of  landlord  and  tenant  is  dis- 
^Ived,  unless  he  elects  that  it  shall  continue.     Fleischman  v. 
Toplitz,  184  N.  Y.  849  (81  N.  E.  Rep.  1089).     This  statute 
applied  to  particular  facts.     New  Tork  Real  Estate  ^  Bldg. 
^/.  Co.  V.  Motley,  148  N.  Y.  156  (88  N.  E.  Rep.  108).  A  ten- 
ant  covenanting  to  restore  buildings  in  case  of  their  destruction 
may  maintain  an  action  for  the  value  of  such  buildings  in  case  of 
their  destruction.  Anthony  y.  N.T.P.d  B.  R.  Co.,         Mass. 
(87  N.  E.  Rep.  780).     Minn.  Laws  1888,  ch.  100,  con- 
«trueci*— destruction   of  premises.     Minneapolis    Co-operative 
^^-  V.    Williamson,  51  Minn.  58  (52  N.  W.  Rep.  986 ;  88  Am. 
*  -^ep.  478).  In  case  of  the  total  destruction  of  the  premises. 
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where  the  leeaee  pays  his  rent  monthly  ia  advance,  he  can 
recover  the  money  paid  for  the  rest  of  the  month.  Porter  v. 
TulU  6  Wash.  408  (88  Pac.  Rep.  965 ;  88  Am.  St.  Rep.  172) . 

Sec.  444,  Miscellaneous  notes.  A  lessee  who  has 
neither  signed  nor  accepted  a  lease  cannot  maintain  an  action 
thereon.  Castro  et  al.  v.  Gafey,^^  Cal.  421  (81  Pac.  Rep. 
868).  A  lease  from  a  life  tenant  terminates  upon  his  death. 
Lowreyet  al.  v.  Reef,  1  Ind.  App.  244  (27  N.  E.  Rep.  626). 
A  reservation  in  a  lease  of  the  right  to  sell  premises  and  to 
terminate  the  lease  upon  such  sale  is  valid.  Shaw  v.  Apple- 
ton,  161  Mass.  818  (37  N.  E.  Rep.  872).  A  lease  of  property 
which  is  subject  to  a  mortgage  is  dissolved  by  the  sale  of  the 
property,  but  not  by  the  suit  to  foreclose.  TTiotnpson  et  al.  v. 
Flatkers,  45  La.  An.  120  (12  So.  Rep.  245).  An  assignment 
of  a  lease  or  any  portion  thereof,  in  order  to  be  valid,  must  be 
with  the  consent  of  the  landlord.  Mabry  v.  Harp,  53  Kan. 
898  (86  Pac.  Rep.  743).  A  provision  in  a  lease  forbidding 
assignment  without  the  lessor's  consent  is  waived  by  his 
accepting  rent  from  the  assignee  of  the  lessee.  Randal  v. 
Tatum  et  al.,  98  Cal.  390  (33  Pac.  Rep.  488).  Where  the 
Iciise  prohibits  subletting,  there  can  be  no  valid  sublease  with- 
out the  consent  of  the  lessor,  Meyer  v.  Rothschild,  46  La. 
(15  So.  Rep.  883).  A  contract  for  a  term  of  years,  at  a 
stipulated^early  rent,  reserving  a  lien  on  all  crops  for  its  pay- 
ment, is  a  lease,  although  it  contain  a  provision  that  upon  the 
payment  of  a  certain  amount  of  rent,  the  tease  was  to  termi- 
n.-ite,  and  the  lessor  to  deed  the  lessee  the  land.  Crinkley  el  al. 
V.  Egerton  et  al.,  J18  N.  C.  444  (18  S.  E.  Rep.  669).  A 
written  agreement  giving  the  right  to  the  use  and  possession 
of  a  tract  of  land  with  privilege  of  removing  growing  timber 
thereon,  is  a  lease,  and  not  a  license.  Crane  v.  Patton,  57 
Ark,  840  (21  S.  W.  Rep.  466).  A  lessor  who  has  received 
thc^  full  consideration  for  his  lease  cannot  question  the  right 
of  his  lessee  to  hold.  Tisman  v.  School  Dist.  No.  JO,  90 Mich. 
510  (51  N.  W.  Rep.  649).  Where  a  lessor  agreed  toimprove 
ii  certain  portion  of  the  premises,  but  fails  to  do  so,  the  lessee  is 
not  bound  to  make  such  improvement,  and  then  look  to  the 
lessor  for  reimbursement,  but  he  may  recoup  the  difference  be- 
tween the  rental  value  of  the  property  improved  and  unim- 
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proved.  McCoy  v.  Oldham^  1  Ind.  App.  872  (27  N.  E.  Rep. 
647).  One  who  accepts  a  lease  of  ground  belonging  to  a 
religious  association  and  used  for  the  purposes  of  worship, 
subject  to  such  rules  and  reg^ulations  as  may  be  adopted  by  the 
association,  may  be  enjoined  from  making  any  use  of  the 
ground  in  violation  of  the  rules  and  regulations  of  the  associa* 
tion.  Round  Lake  Ass'n  v.  Kellogg,  141  N.  Y.  848  (86  N. 
£.  Rep.  826).  *'  The  possessor  of  real  estate  under  an  unre* 
corded  lease  is  thereunder  invested  with  no  right  whatsoever 
as  against  a  seizing  attachment  creditor."  FUrweretaL  v. 
PearceetaL,  45  La.  588  (18  So.  Rep.  150).  Cal.  Civ.  Code, 
§  1941,  which  provides  that  the  lessor  of  a  building  intended 
for  the  occupation  of  human  beings  must  put  it  in  condition 
for  such  occupation,  does  not  create  an  implied  warranty  in 
every  lease  of  a  house,  that  the  same  is  in  a  habitable  condi- 
tion when  leased.  Angevine  v.  Knox- Goodrich,  81  Pac.  Rep. 
529  (18  L.  R.  A.  264).  Under  a  statute  (Mass.  Stat. 
1885,  ch.  874,  §  111)  requiring  the  owner  of  the  building  to 
have  the  same  made  '^  safe  and  secure,  or  taken  down,"  upon 
notice  of  the  same  having  been  declared  unsafe  by  the  munici- 
pal authorities,  it  is  held  that  a  lessor  who,  upon  receipt  of 
such  a  notice,  disturbs  the  possession  of  his  lessee  by  unneces- 
sarily taking  down  a  building  which  could  have  been  repaired, 
is  guilty  of  a  breach  of  his  covenant  for  quiet  enjoyment. 
Kansas  Inv.  Co.  v.  Carter,  160  Mass.  421  (86  N.  E.  Rep. 
68).  O.  Rev.  Stat.,  §  4864,  construed  and  applied — liability 
of  premises  leased  for  the  sale  of  intoxicating  liquors  for  fines, 
costs  and  damages  assessed  against  persons  occupying  the 
same.  Mullen  v.  Peck  et  al.,  49  O.  St.  447  (81  N.  E.  Rep. 
1077). 


I9IC§N§§. 
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Sec.  445.  Miscellaneous  notes.  Where  the  owner 
of  a  house,  built  by  license  on  the  land  of  another,  fails  to 
remove  it  within  a  reasonable  time  after  being  ejected  from  the 
land  by  the  owner  thereof,  such  house  becomes  a  part  of  the 
realty  and  ceases  to  be  the  property  of  the  licensee.  Turner 
V.  Kennedy,         Minn.  (58  N.  W.  Rep.  828).     A  license 

is  a  personal,  revocable  and  non -assignable  privilege  conferred, 
either  by  writing  or  parol,  to  do  one  or  more  acts  upon  land 
without  possessing  any  interest  therein.  Greenwood  Z.  S  J^, 
y.  R.  R.  Co.  V.  N.  r.  d  G.  Z.  R.  R.  Co.,  184  N.  Y.  485 
(81  N.  E.  Rep.  874).  In  Illinois  and  New  York  it  is  held 
that  a  mere  parol  license  to  do  that  which  would  othervrise 
require  a  specific  grant  may  be  revoked  at  the  will  of  the 
licensor  notwithstanding  the  fact  that  expenditures  have  been 
made  by  the  licensee.  Village  of  Dwight  v.  Hayes,  150  111. 
278  (87  N.  E.  Rep.  218) ;  White  v.  M.  R.  Co.  eiaL,  189  N. 
Y.  19  (34  N.  E.  Rep.  887).  Where  a  parol  license  has  been 
so  far  executed  by  the  expenditure  of  money  by  the  licensee 
that  its  revocation  would  operate  as  a  fraud,  equity  -will 
restrain  such  revocation.  Tufts  v.  Copen  et  al.,  87  W.  Va. 
628  (16  S.  E.  Rep.  798).  In  a  well  considered  case  the 
authorities  are  reviewed  and  it  is  held,  that  a  mere  parol 
license  to  maintain  a  sewer  across  the  land  of  another  may  be 
revoked  at  any  time,  notwithstanding  any  expenditures  which 
may  have  been  made  by  the  licensee  and  for  which  he  can 
obtain  no  remuneration.  Pttzman  v.  Boyce  et  al,.  111  Mo. 
887  (19  S.  W.  Rep.  1104;  88  Am.  St.  Rep.  586).  In  Oregon 
it  is  held  that  a  parol  license  to  divert  a  portion  of  the  water 
of  a  stream,  after  the  licensee  has  expended  money  and  labor 
in  pursuance  thereof,  cannot  be  revoked  by  the  licensor.  The 
decision  is  put  upon  the  ground  of  equitable  estoppel  that  the 
licensee,  after  the  expenditure  of  money  and  labor  on  the  faith 
of  the  parol  license,  could  not  be  placed  in  statu  quo  upon  its 
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revocation.  McBroom  v.  Thompson^  26  Ore.  559  (87  Pac. 
Rep.  57).  A  mere  permission  to  occupy  land  is  a  license 
which  may  be  revoked  by  the  licensor  or  his  grantee,  unless 
some  act  is  done  which  operates  by  way  of  estoppel  to  make 
the  license  irrevocable.  Lake  Erie  £  Western  Railway  Co, 
V,  Kennedy,  182  Ind.  274  (81  N.  E.  Rep.  948).  In  New 
Jersey  it  is  held  that  an  easement  cannot  be  imposed  on  land 
by  the  force  of  parol  evidence.  A  license  executed  at  the 
expense  of  the  licensee  will  not  have  that  e£Pect.  Even  in 
jurisdictions  in  which  such  a  doctrine  prevails,  it  must  be 
shown  that  the  damage  to  a  licensee  by  a  revocation  of  the 
license  would  be  both  considerable  and  inevitable.  Lawrence 
V.  Springer  ei  al.,  49  N.  J.  Eq.  289  (24  Atl.  Rep.  988 ;  81 
Am.  St.  Rep.  702). 


LI§NS. 

YBATMAN  v.  KINO  ET  AL. 

(2  N.  Dak.  421.) 

Priority  of  liens—Legisiati  ve  power.    Chapter  43  of  the 

laws  of  1889,  and  chapter  152  of  the  laws  of  1890,  in  so  far  as  they 
attempt  to  make  the  lien  for  seed  grain  furnished  thereunder  supe- 
rior to  the  lien  of  a  mortga^re  executed  before  these  statutes  were 
enacted,  are  repugnant  to  the  provisions  of  the  federal  constitution 
forbidding  the  impairment  bj  any  state  of  the  obligations  of  a  con- 
tract. The  obligation  of  the  person  supplied  with  seed  grain  under 
these  statutes  to  pay  the  county  therefor  is  not  a  tax,  and  cannot 
be  made  a  tax  by  the  legislature.    It  is  a  mere  debt. 

{SylUibus  by  the  Court,) 
Cow^iss,  C.  J. 

Sec.  446.  Statement  of  the  case.  The  contest  here  is 
between  plainti£F  and  defendant  Foster  county  for  priority  of 
hen.  The  action  is  to  foreclose  a  real-estate  mortgage.  Fos- 
ter county  is  made  a  party  defendant  on  the  theory  that  it 
holds  a  lien  on  the  mortgaged  real  property  subordinate  to  the 
lien  of  plaintiflTs  mortgage.  This  contention  of  the  plaintiff  is 
denied  by  Foster  county,  and  the  latter,  having  been  defeated 
by  the  trial  court,  brings  the  question  before  us  for  review.  It 
IS  purely  an  issue  of  law.     The  facts  are  undisputed.     Plain- 
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tiff's  mortgage  is  dated  July  I,  1886,  and  was  duly  recorded 
July  5,  1886.     On  March  26,  1889,  Foster  county  entered  into 
a  contract  to  furnish,  and  actually  did  furnish  on  that  day,  to 
the  mortgagor  and  owner  of  the  mt)rtgaged  premises,  pursuant 
to  such  contract,  150  bushels  of  seed  wheat,  to  be  used  by  him 
to  raise  a  crop  upon  the  mortgaged  premises  in  the  season  of 
1889.     The  seed  was  actually  used  for  that  purpose.     All  pro- 
ceedings were  duly  taken  by  the  county  in  conformity  with 
the  statute  to  perfect  a  lien  upon  the  land  under  the  provisions 
of  chapter  48  of  the  Laws  of  1889.     This  act,  so  far  as  it  is 
material  to  this  case,  provides  that,  '^  if  the  said  indebtedness 
(for  the  seed  grain  furnished)  be  not   paid   on   November  1, 
1889,  the  amount  thereof  shall  be  entered  upon  the  tax- list  of 
such  county  for  the  year  1889  as  a  tax  upon  the  land  upon 
which  such  seed  wheat    was  sown,  to  be  collected  as  other 
taxes  are  ;  and  the  sum  so  entered  and  levied  shall  be  a  first 
lien   upon   the   crop  of  grain  raised   each  year  by  the  person 
receiving  such  said  seed  grain,  and  also  upon  the  real  estate 
owned  by  such  person,  until  the  tax  is  fully  paid."     On  April 
14,  1890,  Foster  county  furnished  the  mortgagor.  King,  seed 
wheat  for  the  season  of  1890,  to  be  sown  upon  this  same  land. 
It  was  so  sown.     The  county  claims  a  lien  upon  the  land  for 
the  value  of  this  seed,  under  the  provisions  of  chapter  152  of 
the  laws  of  1890.     No  question  is  raised  as  to  the  existence  of 
liens  on  the  land  for  seed  wheat  furnished  in  1889  and   1890. 
The  only  inquiry  is  whether  such  liens  are  paramount  to  that 
of  the  mortgage,  which  was  executed  and  became  a  lien  upon 
the  land  more  than  two  years  before  the  first  law  was  enacted. 
It  is  unnecessary  to  refer  to  the  provisions  of  the  act  of  1890,. 
as  the  law  of  1889  confers  upon  the  county  greater  rights  than 
are  conferred  upon  it  by  the  act  of  1890,  the  lien  being  in  ex- 
press terms  declared  to  be  a  first  lien  under  the  statute  of  1889, 
while  the  act  of  1890  is  silent  on  this  subject  of  priority. 

Sec.  447.  Priority  of  liens — Impairment  of  contracts 
— Legislative  povrer.  Having  reached  the  conclusion  that 
the  provision  of  the  act  of  1889,  giving  priority  to  the  seed 
lien,  cannot,  in  the  face  of  the  inhibition  against  the  impair- 
ment by  a  state  of  the  obligations  of  a  contract,  work  the 
destruction  or  impairment  of  a  prior  subsisting  lien,  created. 
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before  the  act  of  1889  was  passed,  it  is,  of  course,  unnecessary 
to  determine  whether  the  act  of  1890  does  or  does  not  attempt 
to  make  the  seed  lien  paramount.  The  statute  which  makes 
the  lien  a  first  lien  upon  the  land  describes  it  as  a  tax  lien,  and 
the  amount  due  for  the  seed  grain  is  declared  to  be  a  tax,  and 
the  amount  thereof,  in  case  of  default  in  its  payment,  is  directed 
to  be  entered  upon  the  tax-list  of  the  county.  But  the  voice 
of  the  legislature  cannot  alter  the  essential  nature  of  things. 
No  legislative  fiat  can  make  that  a  tax  which  is  not  and  can- 
not be  a  tax.  If  the  law-making  power  were  vested  with 
unlimited  authority  to  fix  the  meaning  of  words,  to  take  cases 
without  the  prohibition  of  the  constitution  by  arbitrary  defini- 
tions, the  fundamental  rights  of  the  citizen  would  be  safe  only 
so  long  as  the  legislature  should  abstain  from  defining  away 
constitutional  protections.  Due  process  of  law  might  be 
defined  to  embrace  arbitrary  confiscation ;  such  a  thing  as  an 
ex  fast  facto  statute  might  be  defined  practically  out  of  exist- 
ence ;  and  many,  if  not  all,  of  the  barriers  erected  to  shield  the 
fundamental  rights  of  the  citizen  from  legislative  assault^ 
barriers  seemingly  of  adamant,  and  apparently  standing  upon 
abiding  foundations — would  crumble  before  the  breath  of 
legislative  definition.  We  are  confident  the  agent  has  no 
power  to  define  away  the  limitations  upon  his  delegated 
authority.  Said  Mr.  Justice  Miller  in  Davidson  v.  New 
Orleans^  96  U.  S.  97 :  "  But  when,  in  the  year  of  grace 
1866,  there  is  placed  in  the  constitution  of  the  United  States  a 
declaration  that '  no  state  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law,'  can  a  state 
make  anything  due  process  of  law  which  it  by  its  own  legisla- 
tion chooses  to  declare  such?  To  affirm  this  is  to  hold  that 
the  prohibition  of  the  state  is  of  no  avail,  or  has  no  application, 
where  the  invasion  of  private  rights  is  effected  under  the  form 
of  state  legislation."  In  the  Munn  Case,  94  U.  S.  118,  the 
language  of  Mr.  Justice  Field  is  equally  emphatic.  Speaking 
of  the  provision  iri  the  constitution  of  Illinois  declaring  certain 
grain  elevators  public  warehouses,  he  said:  "There  is  no 
magic  in  the  language,  though  used  by  a  constitutional  con- 
vention, which  can  change  a  private  business  into  a  public 
one,  or  alter  the  character  of  the  building  in  which  the  busi- 
ness is  transacted."     Chief  Justice   Waite,  in  the  same   case, 
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after  reaching  the  conclusion  that  the  business  of  the  ware- 
houseman at  Chicago,  under  the  peculiar  circumstances,  was 
affected  with  a  public  interest — was  a  public  business — said  : 
"  It  may  not  be  made  so  by  the  operation  of  the  constitution  of 
Illinois  or  this  statute,  but  it  is  by  the  facts."  It  is  needless  to 
dwell  longer  upon  a  principle  so  obvious. 

Sec.  448.  Same — As  to  what  may  be  declared  a  tax. 
Is,  then,  the  obligation  tinder  the  law  resting  upon  the  per- 
son who  has  received  temporary  county  aid  in  the  shape  of 
seed  grain,  to  repay  to  the  county  the  value  thereof,  a  tax  in 
any  sense  of  the  word  whatever?  We  are  very  clear  that  it 
is  not.  If  the  oracle  be  consulted,  we  find  it  gives  back  no 
answer  that  will  justify  the  theory  that  this  obligation  is  a 
tax.  Says  Judge  Cooley  at  the  very  threshold  of  bis  work  od 
Taxation:  "Taxes  are  defined  as  being  the  enforced  propor- 
tional contribution  of  persons  and  property,  levied  by  author- 
ity of  the  state  for  the  support  of  the  government  and  for  all 
public  needs."  The  amount  to  be  paid  by  him  who  has  been 
supplied  by  the  public  with  seed  grain  is  not  in  any  sense  a 
"  contribution,"  but  it  is  a  debt  owing  by  him  to  the  county 
for  value  received  by  him  in  the  form  of  property.  If  it  could 
be  regarded  as  a  contribution,  it  is  not  a  proportional  contri- 
bution, for  he  who  owes  the  duty  to  make  this  payment  owes 
it  in  addition  to  his  duty  to  pay  his  proportion  taxes,  and  he 
may  be  the  only  person  in  the  county  upon  whom  this  extra 
obligation  rests.  Neither  can  it  be  said  to  be  an  enforced 
contribution.  Whatever  he  is  bound  to  pay  is  owing  because 
of  his  voluntary  purchase  of  seed  grain  from  the  county. 
There  is  no  coercion.  He  pays  what  he  agrees  to  pay,  and 
no  more.  The  money  is  not  paid  for  the  support  of  the  gov- 
ernment, nor  for  any  public  purpose.  So  far  as  the  statute 
apportions  the  burden  of  furnishing  this  seed  grain  among  all 
tax-payers,  the  sum  so  apportioned  is  a  proper  tax.  This  we 
have  held  under  the  peculiar  phraseology  of  our  constitution, 
and  in  view  of  the  trend  of  legislation  in  the  northwestern 
agricultural  states,  acquiesced  in  by  the  people,  which  we 
regarded  as  so  expanding  the  significance  of  the  words  "  pub- 
lic purpose,"  when  applied  to  taxation,  as  to  make  the  impo- 
gition  of  taxes  for  such  a  purpose  constitutional.     State  v. 
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Nelson  Co.,  1  N.  D.  88  (45  N.  W.  Rep.  88;  2ft  Am.  St. 
Rep.  600).  But  there  is  no  resemblance— not  the  faintest^ 
between  the  enforced  obligation  resting  upon  all  alike  to  keep 
a  portion  of  the  population  destitute  of  means  and  credit  from 
becoming  a  public  charge  by  affording  them  temporary  relief, 
and  the  voluntary  obligation  assumed  by  the  unfortunate  citi- 
zen on  receiving  public  aid  to  pay  back  to  the  public  treasury 
the  value  of  that  aid.  The  obligation  resting  upon  him  who 
has  been  supplied  with  seed  grain,  common  to  all  other  tax- 
payers in  the  county  to  contribute  the  funds  to  furnish  him 
this  seed  grain,  is,  when  legally  apportioned,  a  tax.  The 
obligation  resting  upon  him  alone  to  pay  to  the  county  the 
value  of  this  property  is  a  debt  pure  and  simple,  without  a 
single  element  of  a  tax  about  it.  No  part  of  the  money  paid 
by  him  in  discharge  of  this  obligation  goes  to  the  support  of 
the  government.  Not  a  penny  of  it  is  paid  to  buy  seed  grain 
for  ofthers.  It  is  paid  only  to  discharge  a  personal  debt  to  the 
county  for  aid  received.  Another  consideration  affords  strong 
evidence  that  the  claim  for  the  value  of  the  seed  gp-ain  fur- 
nished is  not  a  tax,  although  placed  upon  the  tax-roll,  to  be 
collected  as  a  first  lien  out  of  the  real  estate.  Practically  every 
state  constitution  embodies  a  provision  for  uniformity  in  taxa- 
tion. The  great  purpose  of  such  articles  is  to  prevent  unjust 
discrimination  in  taxation.  Whenever  there  is  a  tax  violative 
of  the  terms  of  such  a  provision,  we  must  expect  to  find  the 
tax  an  unjust  one.  Now,  it  is  clear  if  the  obligation  to  pay 
for  seed  grain  is  a  tax,  it  is  in  conflict  with  the  terms  of  sec- 
tion 1926  of  the  organic  act  of  the  territory  of  Dakota,  in 
force  at  the  time  the  act  of  1889  was  passed  ;  and  that  the  act 
of  1890  is  in  conflict  with  the  terms  of  section  176  of  the  con- 
stitution of  this  state,  in  force  when  the  latter  act  was  passed. 
These  provisions  require  uniformity  of  taxation.  But,  so  far 
from  there  being  any  injustice  in  requiring  the  person  who 
has  been  the  recipient  of  aid  to  pay  for  the  seed  grain  fur- 
nished him,  the  justice  of  such  a  policy  is  too  palpable  to  jus- 
tify comment.  And  yet  no  one  can  pretend  that  there  is  any 
uniformity  in  a  system  of  taxation  that  imposes  upon  one  or  a 
few  citizens,  and  upon  his  or  their  property,  in  addition  to 
the  burden  resting  upon  all  alike,  an  additional  sum  as  a  tax* 
We  must  therefore  conclude  that  that  which  creates  a  plain 
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violation  of  the  tenns  of  such  a  fundamental  provision,  if  re- 
garded as  a  tax,  and  yet  bears  no  semblance  to  unjust  dis- 
crimination, cannot  possibly  be  a  tax  at  all.  The  determina- 
tioii  of  this  question  is  the  pivotal  point  in  the  case.  If  this 
obligation  is  a  tax  in  a  proper  sense,  then  the  state  may  give 
it  a  priority  of  lien.  If  not  a  tax,  then  the  legislature  cannot, 
by  designating  it  as  a  tax,  give  it  any  greater  preference  as  a 
lien  than  could  be  given  it  should  no  such  name  be  affixed  to 
it.  To  postpone  a  legal  existing  lien  upon  real  property  to  a 
subsequent  lien  by  a  statute  enacted  subsequently  to  the 
attaching  of  such  prior  lien  is  to  impair  the  obligation  of  a 
contract.  This  object  cannot  be  accomplished  by  indirection, 
— by  calling  something  a  tax  which  is  not  a  tax.  The  legis- 
lature could  not,  by  an  act  passed  after  the  plaintiff's  mort- 
g:ige  had  been  executed  and  become  a  lien  upon  the  property, 
confer  upon  any  person  who  should  loan  or  advance  money  or 
money's  worth  to  the  mortgagor  a  lien  upon  such  property 
prior  to  that  of  the  existing  mortgage.  Nor  can  the  legisla- 
ture lawfully  give  to  a  county  or  other  public  corporation  or  sub- 
division of  the  state  any  such  priority  in  such  a  case  unless  the 
claim  be  for  a  tax,  as  a  tax  is  known  to  the  law.  Neither  can 
the  state  itself  secure  any  such  priority  under  such  circum- 
stances. When  entering  into  contract  relations  with  individ- 
uals, the  state,  or  a  municipal  corporation  thereof,  is  to  be 
treated  the  same  as  an  individual.  It  cannot  call  or  charge  up 
the  amount  of  a  loan  as  a  tax,  and  by  that  device  confer  upon 
tho  loan  all  the  qualities  of  a  tax.  If  it  could,  and  in  this 
manner  insert  a  lien  for  this  pseudo  tax  ahead  of  existing 
liens,  the  holder  of  security  upon  real  estate  would  be  at  the 
mercy  of  the  state,  despite  the  supreme  law  of  the  land  pre- 
venting the  impairing  of  the  obligation  of  a  contract  by  any 
state,  If  the  state  can  make  this  claim  a  tax,  then  there  is 
no  limit  to  its  power  by  definition  to  confiscate  the  securities  of 
others.  The  amount  advanced  to  the  individual  by  the  state 
would  not  affect  the  right  of  the  state  to  call  it  a  tax.  Neither 
%vould  the  purpose  for  which  the  advance  was  made,  nor  the 
exigency  to  meet  which  the  sum  was  loaned,  limit  in  any 
manner  the  power  of  the  legislature  to  invest  such  loan  with 
all  the  attributes  of  a  tax.  The  loan  by  the  public  supplant- 
ing the  first  lien  upon   real  property  might  be  so  great  as  to 
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work  a  destruction  of  the  lien  supplanted.  But  it  is  sufficient 
to  comdemn  a  law  that  it  works  any  impairment,  however 
slight,  of  the  obligations  of  a  contract.  To  affect  a  dollar  of  a 
prior  lien  by  subsequent  legislation  is-  as  vicious  before  the  law 
as  to  destroy  the  lien  altogether.  Walker  v.  Whitehead^  10 
WaU.  814. 

Sec.  440.  Same — Impairment  of  contracts — ^Author- 
ities collated.  The  mortgagee  had,  when  the  law  of  1889 
was  enacted,  secured  a  first  lien  upon  the  real  estate  covered  by 
the  mortgage.  It  was  for  this  he  had  contracted  with  the  mort- 
gagor. Any  law  affecting  the  priority  of  this  lien,  or  giving 
the  mortgagor  authority  to  do  so,  clearly  impairs  the  obligation 
of  this  contract.  Said  the  court  in  Railroad  Co,  v.  Hamilton^ 
184  U.  S.  296,  at  page  801,  10  Supt.  Ct.  Rep.  546 :  "  There 
was  no  statute  in  force  at  the  time  the  mortgage  was  executed 
giving  any  priority  to  subsequent  mechanic's  liens ;  and  by  the 
mortgage  the  mortgagee  took  its  vested  priority  beyond  the 
power  of  the  mortgagor  or  the  legislature  thereafter  to  dis- 
turb." The  state  cannot  interfere  with  the  remedy  given  by 
existing  laws  to  enforce  a  contract  when  the  consequence  is  an 
impairment  of  the  creditor's  rights.  This  doctrine  has  per- 
haps been  more  frequently  enunciated  and  applied  in  the  cases 
of  an  attempted  statutory  extension  of  the  mortgagor's  right  to 
redeem  made  after  the  mortgage  had  been  executed.  The 
courts,  including  the  final  arbiter  of  the  question,  the  federal 
supreme  court,  have  very  properly  held  that  such  a  law  im- 
paired the  rights  of  the  mortgagee  under  his  security,  as  they 
effected  the  price  which  the  real  estate  would  bring  on  fore- 
closure. No  one  would  be  willing  to  pay  as  much  for  a  piece 
of  land,  the  possession  of  and  absolute  title  to  which  he  could 
not  secure  for  several  years  after  purchase,  as  he  would  be 
v^illing  to  pay  for  the  same  land  with  a  right  to  immediate 
possession,  or  possession  after  the  lapse  of  only  one  year.  A 
law  giving  a  right  to  redeem  where  no  such  right  existed  at 
the  time  of  the  execution  of  the  mortgage,  or  materially  en- 
larging a  right  of  redemption  already  existing  at  the  time  of 
the  execution  of  such  mortgage,  would  directly  and  inevitably 
lessen  the  value  of  the  mortgagee's  security,  and  therefore  impair 
the  obligation  of  the  contract.  In  Howard  v.  Bugbee^  24  How. 
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461,  the  court  adjudged  as  void,  as  impairing  the  obligation  of 
a  contract,  a  statute  of  Alabama  conferring  upon  a  judgment 
creditor  of  the  mortgagor  a  right  to  redeem  from  mortgage 
foreclosure  sale  within  two  years  thereafter,  so  far  as  such 
statute  affected  mortgages  in  existence  when  the  law  was 
passed.  The  court  said  :  "  Tne  main  ground  of  the  defense 
in  that  suit  was  that  the  mortgage  from  Parsons,  under  which 
the  defendant  derived  title,  having  been  executed  before  the 
passajre  of  the  act  providing  for  the  redemption,  the  act,  as  re- 
spected this  defendant,  'was  inoperative  and  void,  as  impairing 
the  obligation  of  the  contract.  The  court  of  chancery  so  held, 
and  dismissed  the  bill;  but,  on  appeal  to  the  supreme  court, 
that  court  reversed  the  decree  below,  and  entered  a  decree  for 
the  complainant.  The  case  is  now  here  on  a  writ  of  error  to 
the  supreme  court.  The  only  question  involved  in  this  case 
was  decided  in  Branson  v.  Kinzie,  1  How.  811.  It  was  then 
held,  after  a  very  careful  and  extended  examination  by  the 
court,  through  the  chief  justice,  that  the  state  law  impaired 
the  obligation  of  the  mortgage  contract,  and  was  forbidden  by 
the  constitution.  This  decision  has  since  been  repeatedly 
affirmed.  2  How.  612;  8  How.  716.  *  *  *  We  are  en- 
tirely satisfied  with  the  soundness  of  the  decision  in  the  above 
case,  and  with  the  grounds,  and  shall  simply  refer  to  them  as 
governing  the  present  case."  The  same  doctrine  is  enunciated 
in  S<:oiiy  v.  Gtdson,  17  Ind.  580  (79  Am.  Dec.  490)  ;  Igieharl 
V.  Wolfin,  20  Ind.  82 ;  Rucker  v.  Steclman,  73  Ind.  890 ;  Ex 
parte  Pollard,  40  Ala.  77 ;  Collins  v.  Collins,  79  Ky.  88 ;  Cod- 
dington  V.  Bispham,  86  N.  J.  Eq.  574 ;  Cargill  v.  Power,  1 
Mich.  869;  Moloney  v.  Fortune,  14  Iowa  417;  Heyvaard  v. 
Judd,  4  Minn.  488  (Gil.  875)  ;  Goenen  v.  Schroedcr,  8  Minn. 
3S7  (Gil.  844)  ;  Carroll  v.  RossHer,  10  Minn.  174  (Gil.  141)  ; 
Phlnney  v.  Pktnney,  81  Me.  450  (17  Atl.  Rep.  405  ;  10  Am. 
St.  Rep.  266;  4  L.  R.  A.  848.)  If  a  subsequent  statute  ex- 
tending the  time  of  redemption  impairs  the  obligation  of  the 
mortgage  contract,  surely  an  act  passed  after  the  execution  of 
the  mortgage,  which  confers  upon  the  mortgagor  power  to  de- 
stroy tlie  mortgage  lien  by  creating  a  lien  upon  the  land  supe- 
rior to  that  of  the  mortgage,  is  a  law  impairing  the  obligation 
of  a  contract.  The  district  court  was  right  in  adjudging  the 
mortgage  lien  to  be  superior  to  both  of  the  Hens  for  seed  grain> 


589  BPITOME   OF  CASES.  §  449, 450 

and  the  order  and  the  judgment  of  that  court  are  therefore 
affirmed.     All  concur. 

Note.  The  seed-grain  statute  of  North  Dakota  author- 
izes counties  to  issue  bonds  to  procure  seed-grain  for  needy 
farmers  resident  therein,  and  its  constitutionality  was  upheld 
in  State  v.  Nelson  Co.,  1  N.  Dak.  88  (45  N.  W.  Rep.  88 ;  26 
Am.  St.  Rep.  609)  ;  but  the  supreme  court  of  Kansas  hold  a 
similar  statute  unconstitutional  in  a  very  able  opinion  by 
Brewer,  J.,  State  v.  Township  of  Osawkee,  14  Kan.  418  (19 
Am.  Rep.  99).  In  an  action  to  foreclose  the  seed  lien  it  is 
not  necessary  to  allege  that  the  seed  was  sold  to  be  sown  on 
any  particular  tract  of  land ;  it  is  enough  to  show  that  the 
seed  was  sown  on  land  *^ owned,  used,  occupied,  or  rented" 
by  the  purchaser.  Joslyn  v.  Smith,  2  N.  Dak.  58  (49  N.  W. 
Rep.  882).  See,  as  to  the  necessity  and  sufficiency  of  the 
description  of  the  land,  Lavin  v.  Bradley,  1  N.  Dak.  291  (47 
N.  W.  Rep.  884).  For  an  extensive  compilation  of  author- 
ities as  to  what  constitutes  a  tax,  and  what  impositions  may 
be  sustained  as  exercises  of  the  taxing  power,  see  1  Am.  St. 
Rep.  506-612 ;  1  Am.  Rep.  228 ;  16  Am.  Rep.  61.  The  lien 
of  a  seed-grain  note  created  by  Minn.  Gen.  Stat.,  1878,  ch. 
89,  §§  21,  22,  is  prior  to  a  lien  of  a  chattel  mortgage  previously 
executed  on  the  same  crop.  McMahon  v.  Lundin,  Minn. 
(58N.W.Rep.827). 
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Sec.  460.  Judgment  liens.  A  judgment  which  is  not 
docketed  and  indexed  in  accordance  with  the  provisions  of 
the  statute  does  not  constitute  a  lien.  N.  C.  Code  gg  88, 
488-485  applied.  Dewey  et  al  v.  Sugg  et  al.,  109  N.  C.  828 
(18  S.  E.  Rep.  928;  14  L.  R.  A.  898).  Citing  Holman  v. 
Miller,  108  N.  C.  118  (9  S.  E.  Rep.  429);  1  Black,  Judgm. 
§g  404,406;  Cummings  v.  Long,\^  Iowa,  41;  Thomas  v.Des- 
ney,  57  Iowa  58  (10  N.  W.  Rep.  815)  ;  Nye  v.  Moody,  70  Tex. 
484  (8  S.  W.  Rep.  606) ;  Ridgway's  Appeal,  15  Pa.  St.  177 ; 
Hamilton's  Appeal,  108  Pa.  St.  868 ;  Mets  v.  Bank,  7  Neb. 
165.  In  an  action  by  the  wife  for  divorce  and  alimony,  a 
decree  for  alimony  in  money  payable  in  gross  will  operate 
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per  jc,  as  a  lien  upon  the  lands  of  the  husband  in  the  county 
where  it  is  rendered,  and  may  be  enforced  by  levy  of  execu- 
tion upon  such  landB,  when  they  have  been  conveyed  by  the 
husbund  after  the  rendition  of  such  decree.  Conrad  v. 
Everich,  60  O.  St.  476  (85  N.  E.  Rep.  58;  40  Am.  St.  Rep. 
C70).  In  Texas  it  iB  held  that  where  an  abstract  of  a  justice 
judgment  is  indexed  in  a  firm  name,  and  there  is  nothing  in 
the  index  or  record  to  show  who  composed  the  iirm,  the  judg- 
ment is  not  a  lien  on  the  land.  Oppenheim^^  v.  Robinson  ei 
ul. ,  Tex.  Civ.  App.  (26  S.  W.  820)  ■  Where  a  court  has 
no  jurisdiction  to  decree  a  judgment  a  Hen  upon  land,  an 
agreement  by  the  parties  to  an  action  that  it  may  do  so,  does 
not  give  such  a  decree  validity.  Ktrk-wood  v.  Hoxic,  95 
Mich.  62  (54  N.  W.  Rep.  720;  86  Am.  St.  Rep.  549).  The 
lien  of  a  judgment  on  land  is  not  affected  by  platting  thereof 
into  lots  and  streets.  Hays  v.  Perkins  et  aU,  109  Mo.  102 
(18  S.  W.  Rep.  1127);  Stewart  v.  Perkins  et  al.,  110  Mo. 
660  (19  S.  W.  Rep.  989).  A  judgment  is  not  a  lien  on  land 
located  in  another  county  unless  recorded  in  such  county. 
Logan's  Adrn'r  v.  Pannill  et  at.,  90  Va.  11  (17  S.  E. 
Rep.  744). 

A  judgment  having  been  registered  in  accordance  with 
Alabama  Act  of  Feb.  28,  1887,  and  the  acts  amendatory 
thereof,  its  lien  takes  precedence  of  a  conveyance  executed 
before,  but  not  recorded  till  after,  the  registration,  the  judg- 
ment creditors  having  no  notice  of  the  conveyance ;  and  tbeir 
lack  of  notice  will  protect  one  who  purchases  at  execution  sale 
with  notice  of  the  conveyance.  Motley  v.  Jones  et  al.,  98 
Ala.  448  (18.  So.  Rep.  782).  Mansf.  Ark.  Dig.,  §g  809, 825, 
providing  that  a  plaintiff  in  a  civil  action  may,  "  at  or  after 
the  commencement  thereof,  have  an  attachment  against  the 
property  of  the  defendant,  *  •  ♦  as  a  security  for  the 
satisfaction  of  such  judgment  as  may  be  recovered,"  U 
intended  only  to  prevent  alienations  and  encumbrances  subse- 
quent to  the  levy,  and  does  not  affect  prior  rights  of  third 
parties.  Tennant  v.  Watson,  58  Ark.  252  (24  S.  W.  Rep. 
495).  111.  Rev.  Stat.,  ch.  22,  §§  44,  46,  applied— lien  of 
decree  in  equity.  Kirby  v.  Runals  et  ah,  140  111.  289  (29 
N.  E.  Rep.  697).  N.  C.  Code,  §§  435-440,  applied.  Pip- 
kin V.  Adams,  114  N.  C.  201  (19  S.  E.  Rep.  105).     Pa.  Acf 
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Feb.  24,  1884,  §  25,  applied — continuation  of  judgment  lien 
upon  death  of  judgment  debtor.  Long  v.  Miller  et  al,y  158 
Pa.  St.  578  (28  Atl.  Rep.  288) .  S.  C.  Code,  §§  810, 811,  con- 
stnied — reviver  of  judgment.  Cherav)  it  C.  7?.  Co,  v.  Mar^ 
shall,  40  S.  C.  59  (18  S.  E.  Rep.  247)-  Under  Tex.  Rev. 
Stat.,  arts.  8168-8157,  providing  for  the  recording  of  abstracts 
of  judgments,  it  is  held  that  the  certificate  to  the  abstract  need 
not  be  recorded  with  it  in  order  to  create  a  lien.  These  stat- 
utory provisions  are  complete  within  themselves,  and  are  un- 
affected by  art.  4208  prescribing  the  duty  of  the  recorder  in 
reference  to  the  registration  of  the  instruments  required  to  be 
recorded  in  his  office.  Spence  v.  Brown,  86  Tex.  480  (25  S. 
W.  Rep.  418).  U.  S.  Rev.  Stat.  1878,  §  967 ;  Mo.  Rev. 
Stat.  1889,  §  6012,  applied — ^lien  of  judgments  of  federal 
courts.  Dermott  v.  Carter  et  al.,  109  Mo.  21  (18  S.  W.  Rep. 
1121).  W.  Va.  Code,  ch.  189,  §  7,  construed— enforcement 
of  judgment  lien— parties.  Bansimer  v.  Pell,  89  W.  Va. 
448     (19  S.  E.  Rep.  545). 

Sec.  451.  Judgment  lien — Estate  to  which  it  at- 
taches. In  enforcing  judgment  liens  the  law  looks  for  the 
equitable  interest  in  the  lands.  If  the  defendant  have  not  such 
interest,  and  holds  the  legal  title,  the  lien  does  not  attach  ;  if  he 
have  such  interest,  and  another  have  the  legal  title,  the  lien  will 
attach.     Brehner  v.  Johnson,        la.  (50  N.  W,  Rep.  85) . 

The  lien  of  a  judgment  attaches  to  the  actual  interest  of  the 
judgment  debtor  in  the  land  and  is  subordinate  to  prior 
equities.  Pearson  v.  Davis,  41  Neb.  608  (59  N.  W.  Rep. 
885)  ;    Valentine  v.  Seiss,        Md.  (28  Atl.  Rep.  892)  ; 

Moore  v.    Tliomas,         Ind.  (36  N.  E.  Rep.  712);   Old 

National  Bank  v.  Pindley,  181  Ind.  225  (81  N.  E.  Rep.  62)  ; 
Cohn  V.  Hoffman,  56  Ark.  119  (19  S.  W.  Rep.  288).  It  is 
held  that  where  a  wife  has  sold  land  for  an  adequate  cash 
price,  given  possession,  and,  with  her  husband,  signed  a  deed, 
a  ju'dgment  thereafter  taken  against  her  is  no  lien  on  the  land, 
if  later,  she  and  her  husband  acknowledge  the  deed,  since  only 
she,  not  her  creditor,  can  repudiate  her  contract.  Meade  v. 
Clark  et  aL,  159  Pa.  St.  159  (28  Atl.  Rep.  214;  89  Am.  St. 
Rep.  669;  28  L.  R.  A.  479).  Where  statute  enactments  do 
not  interfere,  a  judgment  creditor  can  acquire  no  better  right 
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to  the  estate  of  the  debtor  than  the  debtor  himself  has  when 
the  judgment  is  recovered.  He  takes  it  subject  to  every 
liability  under  which  the  debtor  held  it,  and  subject  to  all  the 
equities  which  exist  in  favor  of  third  parties ;  and  a  court  of 
equity  will  limit  the  lieu  of  the  judgment  to  the  actual  inter- 
est which  the  debtor  has  in  the  estate.  Snyder  ct  al.  v.  Bot- 
Jkin  et  al.,  87  W.  Va.  855  (16  S.  E.  Rep.  591).  Under  a 
statute  (N.  C.  Code,  §  485)  providing  that  a  judgment  shall 
be  a  lien  on  the  realty  which  the  judgment  debtor  may  have 
at  the  time  of  the  docketing  of  the  judgment,  is  held  not  to 
vest  in  the  judgment  creditor  any  estate  or  interest  in  the 
land,  but  only  the  right  to  have  the  judgment  satisfied  out  of 
the  proceeds  of  a  sale  under  an  ordinary  process  of  execution ; 
and  the  lien  in  such  a  case  embraces  only  such  estate,  legal  or 
equitable,  as  may  be  sold  at  the  time  it  attaches.  Bruce  et  al, 
V.  Nicholson  et  aL,  109  N.  C.  202  (18  S.  E.  Rep.  790;  26 
Am.  St.  Rep.  562). 

Sec.  452.     Beginning  and  duration  of  judgment  lien. 

Where  a  suit  is  brought  in  one  county  and  a  judgment  is 
issued  and  levied  upon  land  in  another  and  a  personal  judgment 
only  is  taken  in  the  suit  and  no  order  is  made  for  the  sale  of 
the  attached  property,  the  lien  by  virtue  of  the  judgment 
ceases.      Thomas  v.    yohnson,         Ind.  (86  N.  E.   Rep. 

898).  Under  Cal,  Code  Civ.  Proc,  §  671,  a  judgment  becomes 
a  lien  on  all  the  real  property  of  the  judgment  debtor  not 
exempt  from  execution  owned  by  him  at  the  time  of  the  filing 
of  the  judgment,  or  which  he  may  afterwards  acquire,  until 
the  lien  ceases.  Riley  v.  Nance,  97  Cal.  208  (81  Pac.  Rep. 
1126;  82  Pac.  Rep.  815).  Under  Iowa  Code,  §  2882,  a  judg- 
ment  is  a  lien  on  real  estate  for  ten  years  only  from  its  date, 
and  can  be  made  a  lien  after  such  time  only  by  levy  of  execu- 
tion thereunder.  Benhortv  v.  Boyer  et  al,,  la.  (56  N. 
W.  Rep.  544).  In  Michigan  a  judgment  creates  no  lien  upon 
property  of  a  judgment  debtor  until  a  levy  has  been  made',  and 
notice  thereof  filed  in  the  office  of  the  register  of  deeds.  Z«- 
deman  v.  Hirth,  96  Mich.  17  (55  N.  W.  Rep.  449;  85  Am. 
St.  Rep.  588).  In  Nebraska  it  is  held  that  a  judgment  of  a 
district  court  in  an  action  commenced  prior  to  the  term  at 
which  it  was  rendered,  except  a  judgment  by  confession,  is  a 
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lien  upon  the  lands  and  tenements  of  the  judgment  debtor 
within  the  county  from  the  first  day  of  the  term,  no  matter 
on  what  day  of  the  term  it  was  actually  pronounced ;  and 
where  a  mortgage  on  the  real  estate  of  the  defendant  is  exe- 
cuted and  recorded  during  the  term,  but  before  the  rendition 
of  such  judgment,  the  lien  of  the  judgment  is  superior  to  that 
of  the  mortgage.  Norfolk  State  Bank  v.  Murphy^  40  Neb. 
785  (59  N.  W.  Rep.  719).  In  construing  S.  C.  Code.  Civ. 
Proc.,  §  810,  which  provides  that  a  final  judgment  of  a  court 
of  record  shall  be  a  lien  upon  the  real  estate  of  the  judgment 
debtor  for  ten  years  from  entry,  and  that  the  judgment  creditor 
may,  at  any  time  within  three  years  after  the  **  active  energy" 
has  expired,  revive  the  judgment  with  like  lien  and  for  a  like 
period,  it  is  held  that  a  revival  of  the  judgment  relates  back, 
as  between  the  original  parties,  to  the  date  of  the  judgment ; 
but  the  rights  of  bona  Jidc  purchasers  acquired  after  the  '  i  act- 
ive energy"  has  expired,  and  before  the  action  to  revive,  are 
not  affected  by  such  revivor.  Woodward  et  al.  v.  Woodward 
et  al.,  89  S.  C.  259  (17  S.  E.  Rep.  688 ;  89  Am.  St.  Rep.  716). 
In  Texas  it  is  held  that  under  Pasch.  Dig.,  art.  8788,  which 
makes  a  judgment  a  lien  on  the  judgment  debtor's  land,  and 
provides  that  it  shall  cease  to  operate  if  execution  is  not  issued 
within  twelve  months  from  the  date  thereof,  a  judgment  ceases 
to  be  a  lien  if  more  than  twelve  months  are  allowed  to  elapse 
between  the  issuance  of  the  first  and  second  execution,  even 
though  the  first  execution  was  issued  within  twelve  months  from 
the  date  of  the  judgment ;  and,  as  between  a  prior  purchaser 
from  a  judgment  debtor  and  a  subsequent  purchaser  under  an 
execution  sale,  the  former  may  urge  the  loss  of  the  judgment 
lien  relied  on  by  the  latter.  Adams  et  al,  v.  Crosby  et  al. ,  84 
Tex.  99  (19  S.  W.  Rep.  855). 

Sec.  453.  Satisfaction  of  judgment  lien  by  levy  on 
land.  The  levy  of  an  execution  upon  realty  does  not  operate 
per  se  as  an  extinguishment  of  the  judgment.  Wood  v.  Con- 
rad, 2  S.  Dak.  405  (50  N.  W.  Rep.  908)  The  court  say  : 
**  A  judgment  debtor  sustains  no  loss  by  a  mere  levy  of  an 
execution  on  land,  nor  does  the  creditor  gain  anything  beyond 
what  he  already  had  by  the  lien  of  his  judgment.  The  land 
remains  in  the  possession  of  tiie  defendant,  and  he  continues 
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to  receive  and  enjoy  the  rents  and  profits.  But  in  the  case  of 
a  levy  on  personal  property,  the  possession  of  it  is  taken  from 
the  debtor,  and  if  the  officer  waste  or  destroy  it,  or  it  is  lost  or 
the  proceeds  misapplied,  or  he  retains  the  property  and  does 
not  return  the  execution,  the  judgment  is  presumed  to  be  ex- 
tinguished. This  distinction  is  recognized  in  most  of  the 
states  of  the  Union,  as  is  shown  by  the  following  authorities : 
U.  S.  V.  Dashiel,  8  Wall.  688;  Ladd  v.  Blunt,  4  Mass.  402; 
Denton  v.  Living-stony  9  Johns.  96 ;  Shepard  v.  Rowe,  14 
Wend.  260;  Ostrander  v.  Walter,  2  Hill,  829;  Green  v. 
Bailey,  8  N.  H.  88;  Thomas  v.  Platts,  48  N.  H.  629;  Pratt 
V.  Jones,  22  Vt.  841;  Patterson  v.  Swan,  9  Serg.  &R.  16; 
Bank  V.  Rogers,  18  Minn.  407  (Gil.  876);  Curtis  v.  Rooty 
28  111.  867 ;  Mulford  v.  Estudillo,  82  Cal.  181 ;  Thomas  v. 
Cleveland,  88  Mo.  126 ;  Freem.  Judgm.  898." 

Sec.  454.  Equitable  liens.  An  equitable  lien  may  be 
enforced  in  favor  of  one  who  advances  the  purchase  price  of 
land  as  against  the  vendee,  and  this  lien  is  superior  to  the 
rights  of  creditors  or  purchasers  with  notice.  Trimble  v. 
Puckett  et  al.,  98  Ky.  218  (19  S.  W.  Rep.  591).  Lien  claims 
which  attach  to  the  vendee's  interest  in  real  property  will  ex- 
tend to  the  entire  estate,  upon  the  completion  of  the  contract 
and  acquisition  thereof  by  him.  Brown  v.  Jones  et  al,,  52 
Minn.  484  (55  N.  W.  Rep.  54).  Where  a  woman  repudiates 
a  contract  for  the  sale  of  land  on  the  ground  that  it  was  made 
during  coverture,  her  assignee  of  the  vendee's  notes  for  de- 
ferred payments  has  an  equitable  lien  upon  the  land  for  their 
entire  amount,  and  not  merely  for  the  consideration  paid  by 
him  for  them,  since  his  recourse  against  the  vendee  is  lost  by 
her  wrongful  act.     Newman  v.  Moore  et  ux,,         Ky.  (17 

S.  W.  Rep.  740).  It  is  held  that  where  a  landowner  agrees 
to  give  a  mortgage  on  all  his  land,  but  by  mistake  of  the  scriv- 
ener a  parcel  is  omitted,  the  agreement  will  be  considered,  as 
against  the  mortgagor,  an  equitable  mortgage,  so  as  to  entitle 
the  mortgagee  to  include  in  a  foreclosure  the  land  omitted, 
without  the  necessity  of  a  reformation  of  the  mortg^age. 
Sprague  v.  Cochran,  144  N.  Y.  104  (88  N.  E.  Rep.  1000). 
Cases  involving  particular  facts  in  which  the  evidence  is  con- 
sidered and   held  sufficient   to   establish   an    equitable    lien. 
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Evans'  Adm's  v.  Pages  Ex'x,         Ky.  (26  S.  W.  Rep. 

1016)  ;     Johnson  v.  Bettcrion,         Tex.  (25  S.  W.  Rep. 

1050)  ;  Flack  et  al.  v.  Gosnell,  76  Md.  88  (24  Atl.  Rep.  414; 
35  Am.  St.  Rep.  418;  16  L.  R.  A.  547). 

Sec.  455.  Lis  pendens.  In  order  to  constitute  a  lis 
pendens^  it  is  essential  that  three  elements  concur — Firsts  the 
property  must  be  of  a  character  to  be  subject  to  the  rule ; 
second^  the  court  must  have  jurisdiction  both  of  the  person 
and  the  property ;  and,  thirds  the  property  must  be  sufficiently 
described  in  the  proceedings.  If  any  one  of  these  essentials  is 
wanting,  there  is  no  valid  lis  pendens,  Leavellet  al.  v.  Poore^ 
91  Ky.  821  (15  S.  W.Rep.  9>^)  \Mc  Campbell  \.  Mason, 
111.  (88  N.  E.  Rep.  672).     A  lis  pendens  notice  will  not 

charge  a  purchaser  of  land  pendente  lite  with  notice  of  facts 
set  up  in  the  bill  where  no  hearing  or  decree  is  ever  reached, 
Allison  V.  Drake  ct  al.,  145111.  500  (32  N.  E.  Rep.  587) ;  or 
where  the  suit  is  pending  in  another  state  or  where  he  is  not 
made  a  party,  France  v.  Holmes,  84  la.  819  (51  N.  W.  Rep. 
152) ;  Hokanson  v.  Gundcrson^  54  Minn.  499  (56  N.  W.  Rep. 
172;  40  Am.  St.  Rep.  854).  In  Colorado  it  is  held  that  a 
purchaser  or  incumbrancer  of  property  upon  which  a  mechanic's 
lien  is  filed,  is  chargeable  with  notice  thereof,  by  virtue  of  the 
mechanic's  lien  itself,  without  the  filing  of  a  notice  of  lis 
pendens.  Empire  Land  <it  Canal  Co.  v.  Engley  et  al.,  18 
Colo.  888  (88  Pac.  Rep.  158).  Amendments  to  the  pleadings 
will  not  effect  the  lis  pendens  unless  the  amendment  sets  up  a 
new  equity  or  where  the  party  making  the  amendment  brings 
forward  a  new  claim  or  a  different  and  distinct  ground  of  relief 
not  before  asserted.     Norris   v.  He,         111.  (88  N.   E. 

Rep.  762).  A  tenant  who  leases  mortgaged  land  after  the 
filing  of  a  notice  of  lis  pendens,  in  an  action  to  foreclose  a 
mortgage,  takes  the  land  subject  to  the  result  of  that  proceed- 
ing ;  and  his  rights  are  not  enlarged  on  account  of  his  having 
paid  rent  for  a  year  in  advance.  Simonsen  v.  Stachlewicz,  82 
Wis.  888  (52  N,  W.  Rep.  810).  Where  the  action  is  trans- 
ferred to  another  court  in  another  county  by  consent,  on  the 
original  papers,  the  notice  which  they  had  supplied  in  the 
former  county  fails.  Arrington  v.  Arrington,  114  N.  C.  151 
(19  S.  E.  Rep.  851).     It  is  held  that  a  purchaser  of  land,  who 


§  455,  456  LIENS.  546 

takes  a  conveyance  pending  an  action  of  trespass  between  his 
grantor  and  another,  in  which  the  issue  of  title  has  been  made, 
is  not  concluded  by  a  subsequent  judgment  in  that  action. 
N.  Y.  Code  Civ.  Proc,  §  1670,  applied.  Haileyv.  Ano,  186 
N.  Y.  569  (82  N.  E.  Rep.  1068;  82  Am.  St.  Rep.  764). 

Under  Mansf.  Ark.  Dig.,  §  4967,  a  lis  pendens^  as  to 
third  persons,  as  well  as  to  the  parties,  begins  when  the  com- 
plaint is  filed,  and  a  summons  is  issued  thereon.  Burleson  v. 
McDermott  et  aL,  57  Ark.  229  (21  S.  W.  Rep.  222).  In  con- 
struing  Cal.  Code  Civ.  Proc,  §  409,  it  is  held  that  a  holder  of  an 
unrecorded  deed  at  the  time  of  the  filing  of  the  lis  pendens  is 
hot  to  be  regarded  as  a  purchaser  pendente  lite,  Warnock  v. 
Harlow  <&  Catlin,  96  Cal.  298  (81  Pac.  Rep.  166;  81  Am.  St. 
Rep.  209).  Iowa  Code,  §  2628,  applied.  Keith  v.  Losier  et 
aL,         la.  (55  N.  W.  Rep.  952).     Under  §  85  of  the 

Neb.  Code,  as  it  existed  prior  to  1887,  where  an  action  had 
been  brought  which  affected  title  or  possession,  and  summons 
had  been  served  or  publication  made,  third  parties  were 
charged  with  notice  of  the  pendency  of  tne  action,  and  while 
it  was  pending,  could  acquire  no  interest  in  the  subject  matter, 
as  against  the  plaintifTs  title.  Lincoln  Rapid  Transit  Co,  v. 
Bundle,  84  Neb.  559  (52  N.  W.  Rep.  568).  Citing,  and  ap- 
proving 2  Black,  Judgm.,  §  550;  Freeman  Judgm.,  §  191. 
N.  C.  Code,  §  229,  applied.  Arrington  v.  Arrington,  114  N. 
C.  151  (19  S.  E.  Rep.  851). 

Sec.  456.  Lien  of  legacies.  It  is  held  that  where  a 
testator  gives  legacies,  and  so  disposes  of  all  his  personal  prop- 
erty that  it  cannot  be  made  available  for  the  payment  of  the 
legacies,  the  natural  presumption  is  that  he  intended  to  charge 
the  land  with  the  payment  of  the  legacies,  since  a  different 
rule  would  attribute  to  him  a  purpose  to  make  a  gift  in  appear- 
ance, and  not  in  reality.  Bcidw.  Corrigan  et  al.,  148  111.  402 
(80  N.  E.  Rep.  444;  82  N.  E.  Rep.  887) ;  Collins  v.  Beid, 
148  Pa.  St  139  (28  Atl.  Rep.  1108);  First  Baptist  Church 
of  Hobokcn  v.  Syms  et  aL,  51  N.  J.  Eq.  868  (28  Atl.  Rep. 
461).  Specific  bequests  are  a  charge  upon  the  real  or  per- 
sonal estate  of  the  testator,  and  is  the  duty  of  an  administrator 
with  the  will  annexed  to  pay  the  same,  and  if  they  are  a 
charge  upon,  or  a  lien  against  the  real  estate,  and  it  is  neces- 
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sary  to  do  80,  he  must  sell  the  real  estate  for  the  purpose  of 
paying  them.  American  Cannel  Coal  Co.  v.  Clemens,  Adm*r, 
182  Ind.  168  (81  N.  E.  Rep.  786).  Where  land  is  devised  to 
a  trustee  in  trust  for  the  support  of  the  beneficiary,  a  legacy 
directed  to  be  paid  by  the  beneficiary  cannot  be  made  a  charge 
lipon  the  land.  Cisscll  v.  Cashell  et  al.,  76  Md.  880  (25  Atl. 
Rep.  806).  Where  there  has  been  a  specific  devise  of  land  in 
fee  and  without  condition  and  no  intention  is  shown  to  charge 
it  with  certain  pecuniary  legacies,  the  legatees  have  no  lien 
thereon  ;  and  where  the  testator  owned  other  lands  which 
went  to  the  devisee  under  the  residuary  clause,  the  lien  of  the 
pecuniary  legatee  attached  thereto.  Phillips  v.  Clark, 
R.  I.  (29  Atl.  Rep.  688).     It  is  held  that  a  mere  direc- 

tion by  a  testator  that  a  devisee  shall  pay  a  legacy,  does  not 
create  a  charge  on  the  land  devised.  Larkin  et  al,  v.  Larkin 
et  aL,  17  R.  I.  461  (28  Atl.  Rep.  19).  When  the  legacies  are 
-directed  to  be  paid  out  of  the  **  estate  "  of  the  testator,  they 
are  a  charge  upon  the  real  estate.  Hartson  v.  Elden  et  al,, 
50  N.  J.  Eq.  522  (26  Atl.  Rep.  561). 

Sec.  457.  Priority  of  liens.  Where,  in  pursuance  of 
a  statute  (Ala.  Acts  ^888-89,  p.  60)  making  judgments  a 
lien  from  the  time  they  are  filed  in  a  certain  ofHce,  several 
judgments  are  filed  on  the  same  day,  fractions  of  a  day  will 
be  considered  in  determining  the  question  of  priority,  Ger- 
man Security  Bank  v.  Campbell,  99  Ala.  249  ( 12  So,  Rep. 
486).  The  holder  of  an  unrecorded  equitable  charge  upon 
land,  given  for  a  full  consideration  moving  at  the  date  of  its 
creation,  is  entitled  to  priority  over  a  subsequent  legal  mort- 
gage given  to  secure  a  prior  indebtedness.  Martin  v.  Bowen 
et  al.,  51  N.  J.  Eq.  452  (26  Atl.  Rep.  828).  A  \bona  fide 
mortgage  given  by  a  devisee  upon  lands  devised  to  him,  and 
executed  before  suit  brought  against  such  devisee  upon  the 
debt  of  the  testator,  is  an  alienation  pro  tanto  of  the  lands,  and 
will  take  precedence  over  a  judgment  recovered  against  the 
devisee  upon  the  debt  of  the  testator.  McMahon  v.  Schoon- 
maker,  51  N.  J.  Eq.  95  (25  Atl.  Rep.  946).  The  effect  of  a 
sale  under  a  junior  judgment  is  to  pass  the  debtor's  estate 
incumbered  with  the  lien  of  an  older  docketed  judgment ;  and 
'Of  a  sale  under  both,  to  vest  the  title  in  the  purchaser,  and 


§  457  LIENS.  548 

transfer  the  liens  in  the  same  order  of  priority  to  the  proceeds 
of  sale.  Gamhrill  Mfg.  Co.  v.  IVi/cox,  111  N.  C.  42  (15  S. 
E.  Rep.  885).  A  senior  mortgage  lien  is  superior  to  the 
lien  acquired  under  a  ditch  assessment.  State  ex  ret.  Vaw- 
ter  V.  Loveless  et  al.,  188  Ind.  600  (88  N.  E.  Rep.  622)  ; 
Pierce  v.  Aetna  Life  Ins.  Co.,  181  Ind.  284  (81  N.  E.  Rep. 
68). 

Where  there  are  various  liens  on  lands  of  a  judgment 
debtor,  it  is  error  to  decree  a  sale  of  his  lands  to  satisfy  the 
same  without  first  ascertaining  the  amount  of  said  liens  and 
their  priorities,  for  the  reason  that  to  decree  such  sale  before 
ascertaining  the  amount  of  the  several  liens  and  their  respect- 
ive priorities  has  a  tendency  to  sacrifice  the  property,  by  dis- 
couraging the  creditors  from  bidding  as  they  probably  would 
if  their  right  to  satisfaction  of  their  debts,  and  the  order  in 
which  they  were  to  be  paid  out  of  the  property,  had  been 
previously  ascertained.  In  such  proceedings,  to  ascertain 
priorities,  the  several  lienholders,  as  well  as  others  interested 
in  the  realty,  must  promptly  set  up  their  respective  claims  or 
they  will  be  barred.  Keck  v.  Allender  et  al.^  87  W.  Va.  201 
(16  S.  E.  Rep.  520).  Under  Cal.  Civ.  Code,  §  1217,  making 
an  unrecorded  instrument  valid  as  between  the  parties  thereto 
and  those  who  have  notice  thereof,  and  §  1214,  which  makes 
an  unrecorded  mortgage  void  as  against  subsequent  purchasers 
or  mortgagees  for  value  and  in  good  faith,  it  is  held  that  an 
unrecorded  mortgage  takes  precedence  over  an  attachment  or 
judgment  lien  obtained  after  its  execution.  Bank  of  Ukiah  v. 
Petaluma  Sav.  Banket  aL,         Cal.  (85  Pac.  Rep.  170). 

Where  mortgage  notes  are  assigned  and  there  is  no  assignment 
of  record  of  the  mortgage,  and  afterwards  the  mortgagor  pay^ 
the  amount  of  the  notes  to  the  original  mortgagee,  who  enters 
satisfaction  of  record,  and  a  subsequent  mortgage  is  executed 
for  a  valuable  consideration  to  one  who'  relies  upon  the 
assignment,  his  lien  is  superior  to  that  of  the  assignee  of  the 
mortgage  notes;  and,  as  against  the  original  mortgagee,  the 
assignee  of  the  mortgage  notes  may  have  the  satisfaction  set 
aside  and  recover  the  debt  from  the  mortgagor  and  enforce  the 
lien  against  the  property  subject  to  the  prior  lien  of  the  mort- 
gagee who  relied  upon  the  assignment.     Livermore  v.  Max-- 
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wU  et  ah,  87  la.  705  (55  N.  W.  Rep.  87).  As  to  priorities 
of  judgment  and  mortgage  liens,  where  there  has  been  a  trans- 
fer of  the  mortgaged  property  with  the  consent  of  the  mort- 
gagee, see,  yohnston  v.  Lemond^  109  N.  C.  648  (14S.  E.  Rep. 

86). 

Sec.  468.  Priorities  betvtreen  lien  holders  and  pur- 
chasers. Where  no  possession  has  been  taken  under  a  verbal 
contract  for  the  sale  of  land,  the  vendor's  deed  executed  after 
a  levy  of  an  attachment  against  him  does  not  relate  back  to  the 
date  of  purchase  so  as  to  defeat  the  attachment  lien  ;  nor  has 
the  vendee  a  lien  for  purchase  money  paid  superior  to  the  lien 
of  attachment.      Vborheis  et  al.  v.  Eiting^         Ky.  (22  S. 

W.  Rep.  80).  In  T6xas  it  is  held  that  an  execution  lien  is 
superior  to  an  unrecorded  conveyance  previously  made  to  a 
third  party  by  the  judgment  debtor ;  and,  where  such  lien  has 
been  fixed  or  acquired  without  notice,  the  purchaser  at  the 
execution  sale  is  protected,  without  regard  to  any  knowledge 
he  may  have  of  an  unrecorded  conveyance  at  the  time  of  the 
purchase,     ^lum  v.  Schtvarts  et  aL^         Tex.  (20  S.  W. 

Rep.  54 ;  16  L.  R.  A.  668) .  Where  a  grantor  records  his 
deed  without  the  knowledge  or  consent  of  the  grantee,  the 
lien  of  a  judgment  creditor,  by  virtue  of  a  judgment  taken 
against  the  grantor  after  the  recording  of  the  deed  and  before 
its  acceptance  and  ratification  by  the  grantee,  is  superior  to  the 
rights  of  such  grantee.  Cravens  et  al,  v.  Rossiter^  116  Mo. 
888  (22  S.  W.  Rep.  786;  88  Am.  St.  606).  Where  land  has 
been  conveyed  to  a  trustee,  authorizing  him  to  apply  the  rents 
to  the  payment  of  mortgages  until  the  same  are  satisfied  and 
thereafter  a  portion  of  the  land  is  sold  under  an  execution  to 
satisfy  a  judgment  rendered  subsequent  to  such  conveyance  in 
trust,  the  judgment  is  a  junior  lien  to  the  conveyance.  Anglo- 
American  Land  Mortgage  <t  Agri.  Co.  v.  Bush^  84  la.  272 
(50N.  W.  Rep.  1068). 

Sec.  459.  Priorities  between  mortgages  and  me- 
chanics' liens  and  chattel  mortgages  on  fixtures.  A  party 
taking  a  mortgage  on  real  estate  is  bound  at  the  time  to  know 
w^hether  material  has  been  furnished  or  labor  performed  in  the 
erection,  reparation,  or  removal  of  improvements  on  the 
premises  within  the  four  prior  months.     The  lien  of  a  mort- 
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gage  of  real  estate,  taken  when  a  building  is  in  process  of 
erection  thereon,  is  subject  to  the  claims  of  material  men  and 
laborers  for  material  already  and  thereafter  furnished,  and  for 
labor  already  and  thereafter  performed  in  the  erection  of  such 
building,  when  the  commencement  of  such  furnishing  of 
material  or  the  commencement  of  the  performance  of  such 
labor  was  prior  to  the  record  of  said,  mortgage.  Henry  £ 
Coaisworth  Co.  v.  Bond  et  al.,  87  Neb.  207  (55  N.  W.  Rep. 
648) .  A  lien  for  work  done  on  a  building  is  superior  to  a  lien 
of  a  mortgage  given  and  recorded  before  the  particular  work 
was  begun  but  after  the  building  was  commenced.  Apperson 
V.  Farrell,  56  Ark.  640  (20  S.  W.  Rep.  514).  It  is  held  that 
as  between  a  mortgagee  of  chattels  who  "permits  other  annex- 
ations to  realty  and  a  subsequent  mortgagee  of  the  realty,  the 
latter,  having  no  knowledge  of  the  claim  of  the  former  other 
than  the  cbnstructive  notice  given  by  the  record  of  the  chattel 
mortgage,  has  the  superior  lien.  Tihhetts  v.  Horne^  65  N.  H. 
242  (28  Atl.  Rep.  145;  28  Am.  St.  Rep.  81 ;  15  L.  R.  A.  56). 

Sec.  460.  Miscellaneous  notes.  Under  the  rule  in 
Alabama,  which  gives  an  attorney  a  lien  on  a  money  judg- 
ment obtained  for  his  client,  but  not  a  lien  on  land  concern- 
ing which  he  has  prosecuted  or  defended  an  action,  it  is  held 
that  an  attorney  has  a  lien  where  he  has  recovered  a  money 
judgment  which  is  decreed  a  specific  lien  on  certain  land 
which  is  to  be  sold  unless  the  judgment  is  paid.  Higlcy  v. 
Wkite^         Ala.  (15  So.  Rep.  141).     In  a  proceeding  to 

enforce  a  lien  against  the  lands  of  the  decedent,  either  his  per- 
sonal representatives  or  heirs  must  be  made  a  party.  Wood 
V.  Curran  et  al.y  99  Cal.  187  (88  Pac.  Rep.  774).  Ky.  Civ. 
Code,  §  692,  construed — action  to  enforce  lien — parties.  Sebree 
V.  Coleman  et  aL,        Ky.  (22  S.  W.  Rep.  852).     How. 

Ann.  Mich.  Stat.,  §  6298,  making  decrees  for  fixed  payments 
for  separate  maintenance  a  lien  on  the  land  of  a  husband,  is 
not  repealed  by  Act  248  of  1889.  Tohey  v.  Tohey  et  aL,  100 
Mich.  54  (58  N.  W.  Rep.  629).  In  New  Jersey  the  cred- 
itor  of  a  deceased  debtor  has  a  lien  on  his  lands  until  they  are 
aliened  by  the  heir  or  devisee.  Salaun  v.  Hartshorne^ 
N.  J.  (80  Atl.  Rep.  181).     Purd.  Pa.  Dig.,  p.  525,  Pub. 

Laws  97;  Act  Feb.  24,  1884,  applied — ^limitation  of  lien 
against  a  decedent's  real  estate.     Toung  v.  Weed  et  al.^  164 


551  BPITOMB    OF    CASBS.  §  460 

Pa.  816  (26  Atl.  Rep.  420;  85  Am.  St.  Rep.  889)  ;  In  re 
MerkeVs  Estate^  154  Pa.  285  (26  Atl.  Rep.  428).  The  exe- 
cution of  a  bail  bond  creates  no  lien  upon  the  land  of  the 
obligors.  Cole  et  al,  v.  Warner  et  ux,^  98  Tenn.  155  (28 
S.  W.  Rep.  110).  Where  a  land  owner  conveys  a  portion  of 
land  subject  to  a  lien  by  warranty  deed,  and  subsequently 
conveys  the  remainder  by  a  warranty  deed  except  as  to  the 
lien,  the  lien  attaches  to  the  portion  last  conveyed.  Michaels 
V.  Keane  et  a/.,  8  Wash.  St.  648  (86  Pac.  Rep.  681).  Where, 
by  statute,  an  official  bond  is  made  a  lien  upon  real  estate  of 
the  officer,  it  is  held  not  to  apply  to  land  held  by  him  to  which 
he  has  only  the  mere  naked  legal  title,  the  beneficial  estate 
being  vested  in  some  other.  Morrison  v.  Herrington^  120 
Mo.  665  (25  S.  W.  Rep.  568).  Where  there  is  a  legal  or 
equitable  lien,  a  party  may  prevent  it  from  ripening  into  a 
title,  but  to  do  so  he  must  tender  the  amount  of  the  lien. 
Reeves  et  al.  v.  Grottendick  et  aL,  181  Ind.  107  (80  N.  E. 
Rep.  889).  Citing,  Elliott's  Roads  and  Streets,  pp.  886-888. 
Suits  to  enforce  liens  are  triable  by  the  court,  and  if  the  com- 
plaint is  sufficient  to  entitle  the  plaintiff  to  a  money  judgment 
it  will  prevail  against  a  demurrer.  Coleman  et  al.  v.  Floydy 
181  Ind.  880  (81  N.  E.  Rep,  75).  In  Iowa  it  is  held  that 
unless  followed  by  supplementary  proceedings  the  levy  of  an 
attachment  on  land  fraudulently  conveyed  creates  no  lien. 
Boggs  V.  Douglass  et  al.,         la.  (56  N.  W.  Rep.  412). 

Money  paid  under  protest  to  discharge  an  unfounded  lien  may 
be  recovered.  Joannin  et  al.  v.  Ogilvie  et  al.,  49  Minn.  564 
(52  N.  W.  Rep.  217 ;  16  L.  R.  A.  876).  Where  a  mortgagor 
was  allowed  to  remain  in  possession,  and  during  such  posses- 
sion executed  an  agricultural  lien,  under  which  he  obtained 
advances  in  aid  of  the  cultivation  of  crops,  and,  upon  a  suit* 
for  foreclosure,  the  lands  and  rents  were  put  into  the  hands  of 
receivers,  it  is  held  that,  although  the  agricultural  lien  was 
improperly  registered,  it  was  good  as  between  the  lienee  and 
mortgagor,  and  that  equity  would  not  subject  the  rents  in  the 
hands  of  receivers  to  the  payment  of  the  mortgage  indebted- 
ness, except  in  subordination  to  the  claim  of  such  lienee,  to 
be  reimbursed  to  the  extent  of  the  advances  made  in  aid  of 
the  cultivation  of  the  crops,  up  to  the  time  of  the  sequestra- 
tion.    Carr  v.  Dail,  114  N.  C.  284  (19  S.  E.  Rep.  285). 
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WADKIN8  ET  AL.  v.  WATSON  ET  AL. 

(86  Tex.  194.) 

Conveyance  by  married  women— Estoppel  as  to  af- 
ter acquired  title.  Neither  at  common  law,  nor  under  a  statute 
empowering  her  to  convey  her  separate  estate  and  providing^  that  a 
prescribed  form  of  deed  shall  pass  the  interest  which  she  *'  may 
have,"  is  a  married  woman  estopped  to  assert  an  after  acquired  title 
to  land  which  she  has  conveyed  by  a  deed  purporting*  to  convey  the 
entire  title. 

Stayton,  C.  J. 

Sec.  461.  Statement  of  the  case.  Mrs.  Lillias  Wad- 
kins,  joined  by  her  husband,  executed,  with  all  the  formalities 
necessary  to  the  conveyance  of  her  separate  estate,  a  deed,  the 
material  parts  of  which  were  as  follows :  *'  Know  all  men  by 
these  presents  that  we,  Andrew  Jackson  Wadkins  and  Lillias 
Wadkins,  wife  of  said  Andrew  Jackson  Wadkins,  and  also 
heir  at  law  and  daughter  of  William  Stoneham,  deceased,  and 
his  wife,  Eliza  Stoneham,  for  and  in  consideration  of  two 
hundred  and  fifty  dollars  paid  us  by  Amos  Morrill,  the  receipt 
whereof  is  hereby  acknowledged,  have  granted,  bargrained, 
sold,  and  released,  and  by  these  presents  do  grant,  bargain, 
sell,  and  release  unto  the  said  Amos  Morrill  a  certain  tract  or 
parcel  of  land  situated  in  Grayson  county,  Texas,  patented  to 
Robert  Nail  (here  follows  a  complete  and  particular  descri{>- 
tion  of  the  entire  tract  of  land,  the  title  to  one-half  of  which 
is  in  controversy,  by  metes  and  bounds),  containing  eleven 
hundred  and  thirty-six  and  one-half  acres  of  land,  to  have  and 
to  hold  the  said  land,  together  with  all  and  singular  the  appur- 
tenances, rights,  members,  and  hereditaments  to  the  same  be- 
longing or  in  any  wise  incident  or  appertaining,  unto  said 
Amos  Morrill,  his  heirs  and  assigns,  forever."     This  deed  was 
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signed  by  Lillias  and  her  husband,  both  making  their  marks^ 
On  this  deed  the  court  of  civil  appeals  certifies  the  following 
questions:  (1)  "Where  a  married  woman  owned  as  her 
sepiirate  estate  an  undivided  one-half  interest  in  a  tract  of  land 
(her  brother  owning  the  other  half),  and  such  married  woman 
joined  by  her  husband,  conveyed  the  whole  estate  by  such  a 
deed  as  is  described  above,  would  an  after-acquired  title  to  the 
-other  half  by  inheritance  from  her  brother  pass  by  such  a  deed 
to  the  grantee  named  therein?"  (2)  ''Would  a  married 
woman  be  estopped  by  such  a  deed  from  asserting  her  after- 
acquired  title?" 

Sec.  462.  C  onveyancea  by  married  women — Statutes 
construed.  The  transaction  in  question  occurred  in  1856, 
and,  in  order  to  determine  the  powers  and  incapacities  of 
married  women,  we  must  look  to  the « common  law  and  to  the 
statutes  in  force  at  that  time.  Under  the  common  law, 
women  under  coverture  had  not  capacity  to  convey  their  lands* 
by  deed,  or  to  make  other  contracts.  Since  the  act  of  Janu- 
ary 26, 1840,  the  common  law,  so  far  as  not  inconsistent  with 
the  several  constitutions  and  statutes  of  this  state,  has  been  in 
force.  Pasch.  Dig.,  art.  978  (Rev.  Stat.,  art.  8128).  There 
are  but  few  statutes  bearing  on  the  question  of  capacity  or 
incapacity  of  married  women  to  contract,  and  they  will  be 
briefly  noticed.  Under  the  act  of  March  18,  1848,  married 
women  were  empowered  to  contract  debts  for  necessaries 
furnished  to  themselves  or  children  and  for  the  benefit  of 
their  separate  property.  Pasch.  Dig.,  art.  4648.  That  statute, 
<:hanged  somewhat  in  phraseology,  was  carried  into  the 
Revised  Statutes  (article  2854).  These  statutes,  however, 
have  application  only  to  the  power  of  married  women  to  con- 
tract debts,  and  this  is  carefully  restricted  to  the  purposes 
enumerated,  and  can  have  no  bearing  on  the  questions  under 
•consideration,  further  than  that  they  show  the  unwillingness 
of  the  legislature  since  their  enactment  further  to  remove 
incapacities  of  women  under  coverture  to  contract  debts  or 
incur  personal  obligations  absolute,  further  than  may  be  neces- 
sary for  maintenance  of  themselves  and  children  and  the 
preservation  and  improvement  of  their  separate  property. 
Recognizing  the  fact  that  married  women  have  no  power  to 
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execute  such  bonds  as  the  law  requires  of  persons  holding 
certain  trust  relations  to  property,  the  legislature  has  enacted 
laws  which  empower  them,  when  appointed  executors,  admin- 
istrators, or  guardians,  to  execute  such  bonds  as  the  law 
requires  of  persons  holding  such  positions.  The  statute  pro- 
vides that  charters  of  private  corporations,  incorporated  for 
support  of  any  benevolent,  charitable,  educational,  or  mission- 
ary undertaking,  or  the  support  of  any  literary  undertaking, 
the  maintenance  of  a  library,  or  the  promotion  of  painting,, 
music,  or  other  fine  arts,  may  be  subscribed  by  married  women,, 
and  that  they  may  become  stockholders,  officers,  and  directors 
thereof, ''  and  that  their  acts,  contracts  and  deeds  shall  be  as- 
binding  and  effective  for  all  purposes  of  said  corporation  as  if 
they  were  males,  and  the  joinder  and  \:onsent  of  their  hus- 
bands, and  privy  examinations  separate  and  apart  from  them,. 
shall  not  be  required."  Sayles'  Civil  St.,  art.  568.  There  is. 
nothing  in  any  of  these  statutes  evidencing  an  intention  ta 
empower  married  women  to  make  any  contracts  whatever 
except  such  as  statutes  expressly  or  by  necessary  implication 
give  them  power  to  make,  but  throughout  they  recognize  the 
necessity  for  legislation  to  authorize  them  to  contract  at  all. 
The  act  of  April  80,  1846,  prescribes  the  acts  necessary  to  be 
done  to  convey  any  estate  or  interest  in  lands  or  other  property, 
the  separate  estate  of  married  women.  Pasch.  Dig.,  art.  1008. 
That  was  an  enabling  act,  as  was  the  act  of  February  8, 1841,. 
and  from  its  passage  until  the  present  time  has  prescribed  the 
only  mode  in  which  married  women  can  convey  their  separate 
property  in  lands.  It  was  enacted,  as  shown  by  the  language, 
used,  as  well  as  by  its  title,  for  the  purpose  of  enabling  mar- 
ried women  to  convey  their  separate  property,  as  well  as  for 
the  purpose  of  *  *  defining  the  mode  of  conveying  property  in 
which  the  wife  has  an  interest,"  and  not  for  the  pur|>ose  of 
enabling  them  to,  or  of  defining  a  mode  by  which  they  might 
convey,  directly  or  by  operation  of  covenants  expressed  or  ta 
be  implied,  something  which  at  some  future  time  might 
become  the  separate  property  of  women  under  coverture.  The 
statute,  by  compliance  with  its  requirements,  empowered 
married  women  to  convey  "  any  estate  or  interest  in  any  land, 
slave  or  slaves  or  other  effects,  the  separate  property  of  the 
wife."     The  use  of  the  words  **the  separate  property  of  the 
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wife  ^'  restricts  the  operation  of  the  act,  and  necessarily  implies 
that  the  relation  of  the  wife  to  the  property  must  be  such,  at 
the  time  the  conveyance  is  made,  as  to  render  it  her  separate 
estate ;  for  it  is  that  alone  which  the  statute  empowers  her 
thus  to  convey.  The  same  manner  of  conveyance  was  re- 
quired by  the  same  statute  when  the  purpose  was  to  convey 
homestead  or  other  exempt  property. 

Sec.    463.      Same  —  Estoppel    as  to   after-acquired. 

title.  If  there  could  be  anv  doubt  as  to  the  true  construction 
of  the  act,  so  far  as  considered,  this  would  be  removed  by  that 
part  which  declares  what  the  effect  of  a  deed  executed  in  ac« 
cordance  with  its  requirements  shall  be.  After  declaring  the. 
acts  essential  to  be  done  by  the  husband  and  wife,  and  by  the 
officer  taking  the  married'  woman's  acknowledgment,  the 
statute  declares  that  '*  such  deed  or  conveyance  so  certified, 
shall  pass  all  the  right,  title,  and  interest  which  the  husband 
and  wife,  or  either  of  them,  may  have  in  or  to  the  property 
therein  conveyed."  May  have  in  or  to  the  property  at  what 
time?  Certainly  at  the  time  the  conveyance  is  made,  and  not 
such  as  they,  or  either  of  them,  may  subsequently  acquire. 
The  husband  may  doubtless  be  bound  by  warranties  or  cove- 
nants he  may  make,  but  these  would  have  to  be  express  when  he 
yyniA  pro  forma  in  the  conveyance  of  property  as  the  separate 
estate  of  the  wife.  It  is  often  not  only  advantageous,  but 
necessary,  for  married  women  to  convey  their  separate  prop- 
erty, and  for  this  reason  the  power  is  given  under  safe-guards 
intended  for  their  protection,  but  it  is  not  necessary  that  they 
should  give  warranties  of  title  or  make  covenants  in  deeds  in 
order  to  sell,  whereby  personal  obligation  would  be  imposed 
in  case  of  breach,  and  therefore  no  such  power  has  been  con- 
ferred in  terms  or  by  necessary  implication.  *  *  A  covenant  of 
warranty  is  not  an  essential  part  of  a  deed  conveying  lands. 
The  title  will  pass  just  as  effectually  without  it.  Therefore, 
though  the  wife  execute  a  deed  with  covenants,  she  is  not 
bound  by  them.  The  estate  simply  flows  from  her ;  no  more." 
1  Bish.  Mar.  Wom.,§  608.  Under  statutes  conferring  upon 
married  women,  as  fully  as  do  statutes  of  this  state,  power  to 
convey  their  separate  estates,  it  has  been  held  that  such 
statutes  do  not  confer  power  on    a  feme  covert  to  bind  her- 
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self  even  by  express  covenants  in  a  deed,  which,  if  given 
effect,  vi^ould  operate  to  prevent  her  successful  assertion  of 
after-acquired  title,  and  that  the  sole  effect  of  such  convey- 
ances is  to  pass  whatever  interest  she  has  at  the  time  the  con- 
veyance is  made,  fackson  v.  Vandcrheyden,  IV  Johns,  167 
(8  Am.  Dec.  878)  ;  Wadleigh  v.  Glincs,  6  N.  H.  18  (23  Am. 
Dec.  705) ;  Hopper  v.  Demarest,  21  N.J.  Law,  641 ;  Preston 
V.  Evans,  56  Md.  490 ;  Bridge  Co.  v.  Tibbatts,  16  B.  Mon. 
688 ;  Whilbeck  v.  Cook,  15  Johns.  490  (8  Am.  Dec.  272) ; 
Hohbsv.  Ktng,2'!AKtz.  (Ky.)  189;  Aldridgev.  Burlison,Z 
Blackf.  201 ;  Barker  v.  Circle,  60  Mo.  268;  Nicholson's  Jl.cs- 
see  V.  Hensley,  8  Har.  &  McH.  409;  Chapman  v.  Abrahams, 
61  Ala.  115;  Porter  v.  Bradley,  7  R.  I.  588. 

Sec.  464.  Authorities  reviewed.  Under  statutes  of 
'Some  of  the  states  married  women  may  hold,  manage,  and  con- 
vey their  separate  estates,  as  may  /erne  sole;  and  in  such  cases 
there  may  be  no  good  reason  why  deeds  made  by  them  should 
not  be  given  the  same  effect  in  every  respect  as  is  given  to  the 
4eedofone  in  itxX  feme  sole.  In  Massachusetts  this  power 
and  the  power  to  malce  contracts  generally  is  conferred,  with 
perhaps  but  two  exceptions,  which  withhold  power  from  her 
to  make  contracts  with  her  husband,  or,  without  his  written 
consent,  to  destroy  or  impair  his  tenancy  by  curtesy  in  her  real 
estate.  In  states  where  such  laws  exist  the  decisions  must 
necessarily  be  other  than  can  be  made  under  the  laws  of  this 
state.  A  usage  appears  to  have  been  established  in  Massa- 
chusetts during  its  early  colonial  period,  and  before  the  enact- 
ment of  statutes  conferring  the  power,  under  which  it  was 
held  to  be  la'wful  for  married  ^omen,  joined  by  their  hus- 
bands, to  convey  their  lands.  This  usage,  it  was  said,  "  has 
prevailed  without  interruption  beyond  the  memory  of  man ; 
and  it  cannot  now  be  disallowed  without  shaking  very  many 
of  the  existing  titles  to  real  estate,  and  it  must  now  be  con- 
sidered the  law  of  the  land.  If,  therefore,  the  wife  will  vol- 
untarily join  with  her  husband  in  executing  a  conveyance  of 
her  land,  she  is  bound  by  her  deed,  so  far  as  it  operates  to  pass 
hfr  estiite,  •  •  •  Xo  hold  her  liableonthe  covenants  can- 
not be  necessary  to  the  conveyance  nor  beneficial  to  her  fam- 
ily, but  may  be  greatly  to  her  prejudice.     The  usage,  there- 
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fore,  has  never  extended  to  make  her  liable  to  an  action  on  the 
covenants  in  the  deed  further  than  they  may  operate  by  way 
of  estoppel."  Porwler  v.  Shearer^  7  Mass.  21.  In  Colcord  v. 
Swan^  which  was  an  action  for  covenant  broken,  brought 
upon  covenants  of  warranty  contained  in  a  deed  made  by  hus- 
band and  wife,  purporting  to  convey  her  land,  it  was  said  i 
"  Her  executing  the  deed  operates  the  conveyance  of  the  land;^ 
but,  although  she  is  estopped  by  her  covenants,  she  is  not  an* 
swerable  in  damages  for  any  breach  of  them."  7  Mass,  291.^ 
These  cases  are  frequently  cited  in  support  of  the  proposition 
that  a  married  woman  is  estopped  by  her  deed,  but  in  the  case 
of  Wight  V.  Shav)^  5  Cush,  66,  they  are  held  in  so  far  to  be 
dicta.  It  is  said  in  case  last  cited  that  **  the  cases  of  I^awler 
V.  Shearer^  7  Mass.  14,  and  of  Colcord  v.  Swan^  7  Mass.  291, 
are  leading  cases  upon  the  subject  of  conveying  the  lands  of  a 
feme  covert^  and  the  origin  of  the  New  England  practice  of 
conveying  the  wife's  land  by  a  deed  of  husband  and  wife. 
Language  is  used  in  those  cases  which  might  seem  to  sanction 
th^ principle  that  the  wife  would  be  estopped  by  the  covenant 
of  warranty  in  such  a  deed  from  setting  up  an  after-acquired 
title.  Neither  of  those  cases,  however,  called  for  any  opinion 
upon  that  point,  and  the  language  is,  therefore,  mere  dicta» 
The  first  was  an  action  of  covenant  broken,  and  it  was  held 
that  the  wife  was  not  bound  by  such  covenant,  and  that  an 
action  was  not  maintainable  against  her.  The  other  case  only 
involved  the  effect  of  such  conveyance  by  husband  and  wife 
of  her  land.  The  courts  have  uniformly  repudiated  any  liabil- 
ity of  the  wife  on  her  covenants,  and  this  would  seem  mater- 
ially to  affect  her  liability  to  the  bar  or  estoppel  which  is  sup- 
posed to  result  therefrom.  The  nature  of  this  estoppel,  and 
the  foundation  of  it,  were  distinctly  stated  in  the  case  of  Corn- 
stock  V.  Smith,  18  Pick.  117  (28  Am.  Dec.  670).  The  prior 
case  of  Nash  v.  Spofford,  10  Mete.  (Mass.)  193  (48  Am.  Dec, 
425),  was  not  noticed  in  the  opinion,  but  the  cases  are  not 
in  conflict  when  the  fact  is  considered  that  the  property  in- 
volved in  case  last  named  was  held  by  a  trustee  for  the  sole 
and  separate  use  of  the  wife.  A.S  to  such  equitable  separate 
estates,  a  different  rule  prevails ;  the  power  of  the  wife  in  such 
cases  being  such  as  the  instrument  creating  the  estate  confers 
upon  the  wife.     The  opinion  in  Wight  v.  Shaiv^  however,  did 
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cite  with  approval  the  case  of  yackson  v.  Vanderheydeny  17 
Johns.  167  (8  Am.  Dec.  878),  upon  the  proposition  that  a 
covenant  of  warranty  does  not  estop  the  wife  from  asserting 
an  after-acquired  title.  The  opinion  in  Cotnstock  v.  Smith  so 
clearly  states  what  is  believed  to  be  the  true  ground  on  which 
one  who  has  conveyed  land  with  covenant  of  warranty  or  other 
like  covenant  cannot  set  up  after-acquired  title  that  an  extract 
from  it  will  be  inserted  :  "  Such  new  title  will  inure  by  way 
of  estoppel  to  the  use  and  benefit  of  his  grantee,  his  heirs  and 
assigns.  This  principle  is  founded  in  equity  and  justice,  as 
well  as  the  policy  of  the  law.  It  is  just  that  a  party  should 
not  be  permitted  to  hold  or  recover  an  estate  in  violation  of 
his  own  covenant ;  and  it  is  wise  .policy  to  repress  litigation, 
and  to  prevent  a  circuity  of  actions,  when  better  or  equal  jus- 
tice may  be  administered  in  a  single  suit.  By  such  a  grant 
with  general  warranty  nothing  passes,  nor,  indeed,  can  possi- 
bly pass,  excepting  the  title  which  the  grantor  has  at  the  time 
of  the  grant ;  but  he  is  estopped  to  set  up  a  title  subsequently 
obtained  by  him,  because,  if  he  should  recover  against  his 
grantee,  the  grantee  in  his  turn  would  be  entitled  to  an  action 
against  the  grantor  to  recover  the  value  of  the  land.  The 
principle  of  estoppel,  therefore,  not  only  prevents  multiplicity 
of  suits,  but  is  sure  to  administer  strict  and  exact  justice; 
whereas,  if  the  grantee  were  driven  to  his  action  to  recover 
-the  value  of  the  land,  exact  justice  might  not  be  obtained,  be- 
cause the  land  might  possibly  not  be  estimated  at  its  just  value. 
If,  however,  the  grantee  wefe  not  entitled  to  recover  the  value 
of  the  land  on  the  grantor's  covenant  of  warranty,  then,  in 
such  a  case,  it  is  obvious  that  this  species  of  estoppel  would 
not  be  applicable." 

The  laws  of  the  state  of  Ohio  permitting  and  regulating 
the  conveyance  of  lands  belonging  to  married  women  being 
practically  the  same  as  the  laws  in  force  in  this  state  upon  that 
subject,  in  the  case  of  Hill  v.  West^  8  Ohio  225  (81  Am. 
Dec.  442),  it  was  held  that  a  married  woman  making  a  con- 
veyance of  lands  in  accordance  with  the  law  could  not  bind 
herself  by  contract  further  than  this  was  expressly  authorized 
by  the  statute,  and  that  she  could  not,  through  a  covenant  of 
warranty,  render  herself  liable  in  damages  for  its  breach ;  but 
in  that  case  it  was  held  that  such  a  covenant  would  estop  her 
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from  asserting  after-acquired  title,  and  that  to  this  end  lia- 
bility to  damages  for  breach  of  covenant  was  not  necessary. 
The  Massachusetts  cases  before  referred  to  are  cited  as  authori- 
ty for  these  propositions. 

The  laws  in  force  in  Indiana  empowering  married  women 
to  convey  lands  belonging  to  them,  and  prescribing  the  mode 
in  which  that  might  be  done,  at  the  time  the  facts  accrued  on 
which  the  decision  in  Ktngw,  Rea,  56  Ind.  17,  was  made,  are 
understood  to  have  been  practically  the  same  as  the  laws  in 
force  in  this  state  upon  that  subject.  A  married  woman  and 
her  two  children  owned  as  tenants  in  common  a  tract  of  land, 
and  she,  in  the  manner  prescribed  by  the  statute,  made  a  deed, 
in  which  her  husband  joined,  that  purported  to  convey  the 
entire  interest  in  the  land  with  warranty  of  title.  Subse- 
quently one  of  her  children  died,  and  she  was  one  of  the  heirs, 
and  the  question  was  whether  she  was  estopped  from  assert- 
ing title  thus  acquired,  and  it  was  held  that,  *'  where  a  mar- 
ried woman  joins  with  her  husband  in  a  conveyance  of  lands 
held  in  her  own  right,  which  purports  to  convey  the  entire 
estate  therein,  she  is  estopped  from  afterwards  setting  up  any 
title  to  the  lands  so  conveyed,  whether  it  existed  at  the  time 
of  making  the  conveyance  or  was  subsequently  acquired."  It 
was  conceded  that  she  was  not  bound  by  her  warranty,  but  it 
was  held  that  she  was  estopped  by  her  deed.  It  was  said  that 
*'  the  statute  which  enables  her  thus  to  convey,  during  cover- 
ture, the  lands  held  in  her  own  right,  imposes  upon  her  as  a 
corollary  all  the  obligations  of  the  conveyance,  save  those 
which  the  statute  itself  excepts ;  for  it  would  be  an  absurdity 
to  say  that  she  had  passed  her  lands  if  she  could  take  them 
back  again  ;  and  the  estoppel  does  not  depend  upon  the  obli- 
gation of  the  covenant  of  warranty."  In  so  far  as  the  wife 
had  an  estate  in  the  land,  that  passed  by  the  deed  executed  in 
the  manner  prescribed,  and  no  question  of  estoppel  arose  as 
to  that;  but  the  theory  upon  which  it  seems  to  have  been  held 
that  the  after-acquired  title  passed  by  estoppel  appears  un- 
sound if  the  common  law  was  in  force  in  that  state,  for  the 
"wife's  disabilities  under  such  circumstances  would  be  those 
prescribed  by  the  common  law,  except  as  they  may  have  been 
removed  by  statute.  Her  power  would  not  be  that  of  a  fefne 
sole  unless  made   so   by   statute,  and   her  obligation   would 
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necessarily  be  measured  by  her  power  to  bind  herself,  and  the 
extent  to  which  she  had  used  that.  If  the  wife  has  no  power 
to  convey  an  estate  she  assumes  to  convey,  it  must  be  true,  no 
fraud  intervening,  that  her  act  cannot  be  made  the  basis  of 
estoppel ;  for  otherwise  she  would  be  able  to  accomplish  in- 
directly that  which  the  law  declares  she  shall  not  do  nor  have 
power  to  do.  The  opinion  in  King  v.  Rea  was  qualified,  if 
not  overruled,  in  Snoddy  v.  Leavitt,  105  Ind.  859  (5  N.  E. 
Rep.  18)  •  In  the  opinion  in  that  case  it  was  said  that  the 
estoppel  referred  to  in  the  former  case  was  in  pais;  but  there 
was  no  fact  shown  to  make  such  estoppel,  unless  it  be  that  the 
execution  of  a  deed  by  a  married  woman,  purporting  to  con- 
vey a  tract  of  land,  when  she  only  owned  an  undivided  interest 
in  it,  was  of  itself  such  fraud  as  would  create  an  estoppel. 
Such  a  holding  could  not  have  been  intended  in  the  last  case, 
for  in  that  case  it  was  held  that  a  wife  who  joined  a  husband 
in  the  execution  of  a  warranty  deed  conveying  his  land,  at  a 
time  when  she  was  not  liable  upon  covenants  of  warranty, 
was  not  estopped  from  asserting  title  to  the  same  land,  subse- 
quently acquired  by  her. 

Under  the  ruling  in  Lindsey  v.  Preeman^  88  Tex.  259 
(18  S.  W.  Rep.  727),  covenants  may  be  implied  which  will 
operate  to  preclude  a  person  sui  juris ^  making  such  a  deed, 
and  the  heirs  of  such  person  from  asserting  after-acquired 
title ;  but  the  rule  announced  in  that  case  can  have  no  applica- 
tion in  this,  and  it  is  now  unnecessary  to  consider  whether 
estoppel  arising  in  such  cases  is  by  deed  or  in  pais.  If  a  mar- 
ried woman  is  not  bound  by  express  warranty  of  title,  she 
cannot  be  bound  by  any  implied  covenant ;  and  it  is  unneces- 
sary to  inquire  how  far  she  may  be  bound  by  express  cove- 
nants or  recitals  in  deeds  of  a  nature  such,  if  untrue,  as  to  mis- 
lead, and  therefore  fraudulent. 

While  there  is  no  decision  in  this  state  bearing  directly 
on  the  questions  certified,  the  general  principles  which  must 
control  it  have  been  declared.  Kavanaugh  v.  Brown^  1  Tex. 
488 ;  Trimble  v.  Miller,  24  Tex.  215.  The  deed  in  question 
did  not  pass  the  after-acquired  title,  nor  did  it  estop  Mrs. 
Wadkins  or  her  heirs. 

Brown,  J.,  did  not  sit  in  this  case. 


< 
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Sec.  465.    Contracts,  conveyances  and  covenants 

of  married  women.  At  common  law  a  married  woman  could 
dispose  of,  pledge  or  encumber  her  separate  estate,  or  an  interest 
settled  to  ber  separate  use,  wbetber  legal  or  equitable,  unless 
restrained  by  the  instrument  of  settlement.  Dyett  y.  G.  T,  Co,  et  al.y 
140  N.  Y.  54  (35  N.  E.  Rep.  841).  Where  she  has  power  to  control  her 
separate  estate  she  may  bind  it  by  a  license  affecting  it.  Tvfta  v, 
Copen  et  al.,  37  W.  Va.  623  (16  S.  E.  Rep.  793).  Where  she  has  the 
power  to  make  a  mortgage  she  may  bind  herself  by  a  stipulation 
therein  to  pay  attorney  fees.  McCaU  et  ux.  y.  Ameriean  Freehold  Land 
Mortg.  Co.j  99  Ala.  427  (12  So.  Rep.  806).  A  deed  of  a  married  woman, 
thoufch  insufficient  as  a  conveyance  on  account  of  a  defective 
acknowledgment,  may  t>e  treated  as  a  valid  executory  contract  of 
sale.  Virginia  Coal  d  Iron  Co.  et  aU  v.  Bobertson  etux.fSS  Va.  116  (13 
S.  E.  Rep.  350).  Where  land  is  owned  by  a  married  woman  and  she 
and  her  husband  join  in  a  lease  wherein  they  agree  to  pay  for  im- 
provements and  a  lien  is  reserved  to  secure  such  payment,  such 
agreement  is  binding  on  the  wife  as  well  as  on  the  husband.  Bui- 
lock  V.  Ortnetead,  95  Ky.  261  (24  S.  W.  Rep.  867).  Under  the  statutes 
of  Wisconsin  she  is  not  liable  on  her  x>ersonal  contracts  unless  they 
"relate  to  her  individual  and  separate  estate."  Oaynor  v.  Blewetty 
86  Wis.  399  (57  N.  W.  Rep.  44).  A  mortgage  executed  to  take  the 
place  of  a  void  mortgage  must  be  based  upon  a  new  and  independ- 
ent consideration.  New  England  Mortgage  Security  Co,  v.  PotoeU,  94 
Ala.  423  (10  So.  Rep.  324).  In  Michigan  it  is  held  that  where  a  wife 
joins  in  her  husband's  deed,  and  receives  the  entire  consideration  in 
other  property,  she  is  liable  with  her  husband  on  the  covenanfs  of 
warranty  contained  in  such  deed.  Arthur  v.  Caverly  et  «a;.,  98  Mich. 
83  (56  N.  W.  Rep.  1102);  and  under  the  statute  of  Minnesota  it  is  held 
that  a  wife  joining  in  the  deed  of  her  husband  is  bound  by  its  cove- 
nants the  same  a  feme  sole.  Sandwich  Mfg*  Co,  v.  ZeUmer,  48  Minn. 
408  (51  N.  W.  Rep.  379).  Under  §  18,  ch.  30,  Rev.  St.  111.  1891,  which 
provides  that  a  married  woman  joining  in  a  conveyance  with  her 
husband  shall  be  bound  and  concluded  by  the  same  in  respect  to 
her  right,  title,  interest  or  claim  in  such  real  estate  as  if  she  were 
iole,  the  warranty  deed  of  a  married  woman  assuming  to  convey 
land  to  which  she  has  no  title  passes  her  after-acquired  title  thereto. 
Ov^tin  V.  Mombleau,  144  111.  32  (33  N.  E.  Rep.  49).  Where  an  instru- 
ment affecting  the  separate  estate  of  a  married  woman  partakes  in 
any  way  of  the  nature  of  a  conveyance,  her  acknowledgment  must 
t>e  taken  in  the  manner  prescribed  by  th?  statute,  or  such  instru- 
ment will  not  be  entitled  to  record,  and  the  covenants  contained  in 
it  will  in  no  wise  bind  her  or  those  claiming  under  her.  Bradley  v. 
Walker,  138  N.  Y.  291  (33  N.  E.  Rep.  1079).  In  Alabama  it  is  held 
that  where  a  married  woman  owns  a  beneficial  interest  in  fee  in 
land  to  which  her  husband  holds  the  legal  title,  joins  with  him  in  a 
conveyance  of  the  same  to  their  son  for  the  purpose  of  enabling  the 
httaband  to  borrow  money,  using  the  land  as  a  security,  such  con- 
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veyance  divests  her  title  and  the  mortg'ag'e  executed  by  the  son  is 
valid.    LouiwtUe  db  2f.  B.  Oo.  v.  Lee,  97  Ala.  325  (12  So.  Rep.  48). 


EPITOME  OP  CASES. 

Sec.  466.  Contracts  of  suretyship.  In  Indiana  it  is 
held  that  a  married  woman  who  makes  a  statutory  applica- 
tion for  a  loan  of  the  school  fund  from  the  state  cannot  de- 
feat her  mortgage  by  asserting  that  it  was  given  in  violation 
of  the  statute  forbidding  her  making  a  contract  of  suretyship. 
Lloyd  y.  The  State  ex  rel.  Banta,  184  Ind.  506  (84  N.  E. 
Rep.  811)  ;  State  ex  rel,  Morris  v.  Frazier  et  al.^  184  Ind. 
648  (84  N.  E.  Rep.  686).  And  the  fact  that  the  officer 
through  whom  the  loan  was  obtained  had  knowledge  that  her 
obligation  was  in  reality  a  security  for  the  debts  of  another 
does  not  affect  the  validity  of  the  mortgage.  Davee  v.  State 
ex  rel.  Bd.  of  Com,  of  Morgan  Co,,  7  Ind.  App.  71  (84  N.  E. 
Rep.  808).  Notice  to  an  agent  of  the  lender  that  a  married 
woman's  obligation  is  one  of  suretyship,  is  notice  to  his  prin- 
cipal. Bates  V.  American  Mortgage  Co,,  87  S.  C,  88  (16 
S.  E.  Rep.  888).  Her  obligation  for  money,  whether  it  was 
in  fact  borrowed  for  her  use  or  that  of  her  husband,  may  be 
enforced  if  the  party  taking' the  same  was  led  to  believe  that 
the  money  was  borrowed  for  her  separate  use.  Bratton  v. 
Lowry  et  al,,  89  S.  C.  888  (17  S.  E.  Rep.  882).  An  execu- 
tory contract  by  her  to  convey  land  executed  for  the  purpose 
of  guaranteeing  the  performance  of  a  similar  contract  made 
by  her  husband  is  a  contract  of  suretyship.  Thomas  v. 
Weaver,         N.  J.  Eq.  (29  Atl.  Rep.  858).     A  mortgage 

of  her  separate  estate,  procured  by  fraud  and  coercion,  to 
secure  her  husband's  debt,  will  not  be  enforced.  Aultman  d^ 
Taylor  Co,  v.  Frasure  et  al,,  95  Ky.  429  (26  S.  W.  Rep.  5). 
Where  she  is  a  surety  she  is  entitled  to  all  the  rights  of  a 
surety,  Hinton  v.  Greenleaf  et  ux,,  118  N.  C.  6  (18  S.  E. 
Rep.  56);  Weil  v.  Thomas,  114  N.  C.  197  (19  S.  E.  Rep. 
108).  Where  a  married  woman  in  Indiana  executes  a  mort- 
gage on  her  separate  lands  in  Ohio,  to  secure  an  obligation,  as 
surety,  to  be  performed  in  Indiana,  in  which  state  she  is  with- 
out capacity  to  make  such  a  contract,  the  mortgage  is  void  in 
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both  Ohio  and  Indiana.  Evans  v.  Beaver  et  aL^  50  O.  St. 
190  (83  N.  E.  Rep.  648).  The  title  of  an  innocent  holder 
of  negotiable  purchase-money  notes  given  for  the  sale  of  her 
property  and  the  vendor's  lien  accompanying  them,  is  unaf- 
fected by  the  fact  that  the  transaction  was  in  reality  a  mort* 
gage  for  the  benefit  of  her  husband.  Lester  v.  Connely^ 
La.  (15  So.  Rep.  4).     A  married  woman  may  become  a 

joint  debtor  with  her  husband  upon  a  proper  consideration. 
Wineman  v.  Phillips,  98  Mich.  228  (68  N.  W.  Rep.  168). 
Citing,  Post  V.  Shafer,  68  Mich.  85. 

Sec.  467.      Estoppels  applied  to  married  women. 

She  may  be  bound  by  an  estoppel  in  -pais.  Tufts  v.  Copen  et 
at.,  87  W.  Va.  628  (16  S.  E.  Rep.  798)  ;  but  the  contrary  rule 
prevails  in  Missouri,  TTirockmorton  v.  Pence,  121  Mo.  50  (25 
S.  W.  Rep.  848).  She  is  not  estopped  by  recitals  in  her  void 
conveyance.  Williams  v.  Walker  et  al,.  111  N.  C.  604  (16 
S.  E.  Rep,  706).  When  her  mortgage  expressly  states  that 
the  debt  secured  is  her  debt,  she  is  estopped,  as  against  an  in- 
nocent purchaser  of  the  mortgage,  to  allege  that  it  was  exe- 
cuted to  secure  the  debt  of  another.  Bailey  v.  Seymour, 
S.  C.  (20  S.  E.  Rep.  62).     A  married  woman's  liability 

to  be  estopped  by  her  contract  is  coterminous  with  her  capac- 
ity to  contract ;  if  the  contract  is  valid,  it  estops  her.  N'eal 
V.  Bleckley  et  al.,  86  S.  C.  468  (15  S.  E.  Rep.  788).  Where  a 
mortgage  loan  is  made  to  her  in  good  faith  in  reliance  upon 
representations  that  it  is  for  her  own  use,  she  is  estopped  to 
attack  the  mortgage  on  the  ground  of  suretyship.  Taylor  v. 
Heam  et  al.,  181  Ind.  587  (81  N.  E.  Rep.  201)  ;  Wertz  et  al. 
V.  Jones,  184  Ind.  475  (84  N.  E.  Rep.  1).  Where  her  mort- 
gagee has  notice  that  his  conveyance  was  executed  in  violation 
of  a  statute,  she  is  not  estopped  to  attack  it.  Sohn  <&  Co.  v. 
Gantner  et  al.,  184  Ind.  81  (88  N.  E.  Rep.  787).  A  married 
woman  is  not  estopped  to  deny  the  validity  of  a  school  fund 
mortgage,  executed  by  her  and  her  husband  upon  her  separate 
property,  to  secure  a  loan  to  him.  Welch  v.  Pisk,  Ind. 
(88  N.  E.  Rep.  408).  Her  conveyance  apparently  valid, 
executed  in  pursuance  to  powers  given  her  by  law,  will  estop 
her  from  asserting  secret  equities  as  against  a  subsequent  bona 
fide  purchaser.     Broussard  v.  Broussard,  45  La.  1085  (18  So. 
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Rep.  699) ;  Gates  v.  Card,  98  Tenn.  884  (24  S.  W.  Rep.  486). 
A  married  woman,  who  joins  with  her  husband  in  a  partition 
deed,  and  accepts  from  other  cotenants  a  conveyance  of  the 
portion  allotted  to  her,  and  subsequently  sells  the  same  to  a 
stranger,  is  estopped  to  assail  the  partition  on  the  ground  that 
her  privy  acknowledgment  was  not  duly  taken,  and  this  estop- 
pel extends  to  those  claiming  under  her.  Talkin  v.  AndersaUy 
Tex.  (19  S.  W.   Rep.   850).     A  conveyance  by    a 

married  woman,  her  husband  consenting,  estops  her  from 
afterwards  acquiring  by  grant  from  the  state,  riparian  rights 
to  the  land  conveyed,  which  can  only  be  acquired  by  an 
owner.  Zimmerman  v.  Robinson^  114  N.  C.  89  (19  S.  E. 
Rep.  102). 

Sec.  468.  Equities  of  married  women  as  against 
creditors  of  the  husband.  Where,  for  twenty  years,  the 
title  to  land  has  stood  in  the  name  of  the  husband,  and  in  an 
action  by  his  creditors  to  subject  it  to  the  payment  of  debts » 
the  wife  claims  an  equity  on  account  of  having  furnished  a 
portion  of  the  original  purchase-money  which  paid  for  the 
land,  her  relationship  raises  the  presumption  of  an  advance- 
ment and  she  has  the  burden  of  proving  good  faith  ;  but  if  it 
be  shown  that  the  wife  has  in  fact  discharged  valid  incum- 
brances  which  were  superior  to  the  rights  of  the  creditors,  and. 
paid  taxes,  she  will  be  subrogated  to  the  rights  of  those  w^hose 
liens  she  has  paid.     Brownell  v.  Stoddard y         Neb.  (60 

N.  W.  Rep.  880).  Where  land  is  purchased  with  the  separ- 
ate estate  of  the  wife  and  title  is  placed  in  the  husband,  upon 
an  agreement  that  he  will  convey  the  land  to  her  ivhen 
requested,  and  he  makes  such  conveyance  after  he  has  become 
involved  in  debt, "his  creditors  cannot  subject  the  land  to  their 
claims  unless  they  affirmatively  show  acts  or  declarations  on 
her  part  which  would  estop  her  from  asserting  title.  Bf^isco 
db  Co.  V.  Norris  et  aL,  112  N.  C.  671  (16  S.  E.  Rep.  850). 
It  is  held  that,  as  against  the  husband's  creditors,  where  a 
wife  claims  that  a  building  erected  by  the  husband  upon  her 
lands  is  a  payment  upon  indebtedness  due  from  him  to  her, 
she  has  the  burden  of  proof*  Seasonfood  v.  Ware,  Ala.. 
(16  So.  Rep.  51). 
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Sec.  460.  Miscellaneous  notes.  The  fact  that  a  mar- 
ried woman  becomes  insane  does  not  enlarge  the  liability  of 
her  estate  for  debts.  Dickel  v.  Smith  et  al.,  88  W.  Va.  685 
(18  S.  E.  Rep.  721).  Equity  will  not  allow  her  to  assert  her 
coverture  as  a  defense  if  it  would  result  in  the  perpetration  of 
a  fraud.  Draper  v.  Allen,  114  N.  C.  50  (19  S.  E.  Rep.  61). 
A  common  law  judgment  against  the  wife  creates  no  lien  upon 
her  equitable  estate,  under  such  a  conveyance.  A  mortgage 
duly  executed  by  a  married  woman,  separate  and  apart  from 
her  husband,  but  in  which  he  does  not  join,  creates  no  lien, 
either  in  law  or  in  equity,  upon  the  land  comprised  in  it. 
Sipley  V.  Wass  et  a/.,  49  N.  J.  Eq.  468  (24  Atl.  Rep.  288).  In 
Rhode  Island  it  is  held  that  a  judgment  against  a  married 
woman  sued,  without  joining  her  husband,  is  not  absolutely  void 
but  voidable.  Smith  et  ux.  v.  Borden^  17  R.  I.  220  (21  Atl. 
Rep.  851).  Where  one  seeks  tp  recover  land  from  one  hold- 
ing title  taken  in  the  name  of  tbe  husband  during  the  mar- 
rii^,  on  the  ground  that  the  separate  estate  of  the  wife  was 
used  in  the  purchase,  the  burden  \%  on  him  to  show,  that  if  the 
land  was  not  all  paid  for  in  that  way,  the  extent  to  which  her 
separate  estate  was  so  used.  Tomphims  v.  Williams^  Tex. 
(25  S.  W.  Rep.  158).  The  mere  fact  that  a  husband 
turns  over  a  portion  of  his  earnings  to  his  wife  to  be  saved, 
and  the  money  so  saved  is  invested  in  real  estate  with  title  in 
the  name  of  the  husband,  does  not  give  the  wife  such  a  prop- 
erty right  as  to  have  the  real  estate  declared  hers,  Herbert  \ 
Herbert,  144  111.  115  (88  N.  E.  Rep.  19).  Where  a  husband 
in  consideration  of  love  and  affection,  conveys  land  to  his  wife 
and  their  children  bom  and  unborn,  reserving  to  himself  the 
power  to  sell  and  convey  in  conjunction  with  the  wife,  and 
alone  ih  case  of  her  death,  it  is  held  that  the  wife  took  an 
estate  for  life  with  the  remainder  to  the  children  and  not  as  a 
joint  tenant  with  them.  Goodridge  v.  Goodridge  et  aL,  91 
Ky.  507  (16  S.  W.  Rep.  270).  A  devise  "I  give  and  bequeath 
to  my  dear  wife,  *  *  *  for  her  own  use  and  the  benefit 
of  our  children  forever,'*  is  held  to  create  a  life  estate  in  the 
wife  with  remainder  to  the  children ;  and  the  fact  that  the 
testator  appoints  the  wife  his  executrix  and  guardian  of  his 
children,  does  not  create  an  intention  that  the  children  should 
take  a  joint  interest  with  the  mother.     Frank  v.  Unz  et  aL^ 
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91  Ky.  621  (16  S,  W.  Rep.  712).  Coverture  is  not  a  defense 
to  a  bill  which  seeks  no  personal  judgment  against  a  married 
woman,  but  foreclosure  of  a  purchase-money  mortgage  exe- 
cuted by  her.  yoseph  v.  Decatur  L.  /•  d;  F.  Co. ,  Ala. 
(14So.  Rep.  789). 


SEPARATE   REAL    ESTATE. 

[In  Vol.  2,  $§  381-428,  will  be  found  a  compilation  of  the  stat- 
utes and  decisions  of  the  several  states  and  territories  on  the  sub- 
ject of  Separate  Real  Estate  of  Married  Women.  Below  we  give 
such  amendments,  changes  and  additional  constructions  as  have 
been  made.] 

Sec.  470.  Alabama.  (See  Vol.  2,  §  381.)  Under  Code,  § 
2349,  she  cannot  make  a  valid  mortgage  to  secure  her  husband's 
debts.    HaiDkinB  v.  Ross^        Ala.  (14  So.  Rep.  278.)    Code  1876,  ^ 

2731,  construed — ^sufficiency  of  petition  to  be  declared  a  feme  sole. 
Black  V.  Moselpy  99  Ala.  447  (12  So.  Rep.  791);  Ifew  England  Mortgage 
Security  Co.  v.  PoweU,  94  Ala.  423  (10  So.  Rep.  324). 

Seg.  471.  Arkansas.  (See  Vol.  2,  $  383.)  She  may  convey 
by  power  of  attorney;  and  her  conveyance  may  be  reformed  by  a 
court  of  chancery.  Ark.  Acts  1893,  p.  38.  Mansf.  Dig.,  §§  4Af^ 
4637,  applied — creation  of  mechanic's  lien  on  wife's  estate  through 
the  agency  of  her  husband.  Hoffman  v.  McFadden,  56  Ark.  217  (19  S. 
W.  Rep.  753). 

Sec.  472.  California.  (See  Vol.  2,  §  384.)  Under  the  stat- 
ute (Const.  1849,  art.  11,  i  14;  Stat.  1850,  p.  254;  Act  Apr.  16, 1850,  ^ 
19),  as  it  existed  in  1857,  the  wife  could  not  convey  to  her  husband, 
although  he  joined  in  the  deed.  Bico  et  aL  v.  Brandenetein  et  a2.,  9& 
Cal.  465  (33  Pac.  Rep.  480;  35  Am.  St.  Rep.  192;  20  ly.  R.  A.  702). 

Sec.  473-  Colorado.  (See  Vol.  2,  §  385.)  Conveyance  by 
married  women  in  Colorado;  statutes  cited  and  construed.  Knight 
V.  Lawrence,  19  Colo.  425  (36  Pac.  Rep.  242). 

Sec.  474.  Connecticut.  (See  Vol.  2,  $386.)  "Any  con- 
veyance for  a  good  consideration  of  her  real  estate  in  this  state,, 
heretofore  made  and  acknowledged  in  due  form  and  duly  recorded, 
by  a  married  woman  living'in  this  state  separate  from  her  husband, 
he  being  at  the  time  of  said  conveyance  a  non-resident  of  this  state, 
and  when  the  wife  has  survived  the  husband,  is  hereby  validated,  rat- 
ified, and  confirmed,  provided,  however,  that  this  section  shall  not 
apply  to  any  conveyance  made  as  aforesaid,  if  the  wife  subsequently 
to  the  execution  of  a  conveyance  separate  from  her  husband  shall, 
jointly  with  her  husband,  have  executed  a  conveyance  of  the  same 
property  for  a  good  consideration."  Conn.  Pub.  Acts  1893,  p» 
391, §  5. 
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''All  deeds  and  conveyaiices  of  any  real  estate  heretofore  made 
by  any  married  woman  directly  to  her  husband  are  hereby  vali- 
dated and  confirmed;  and  all  deeds  and  conveyances  of  real  estate 
heretofore  made  by  a  married  woman  without  the  joinder  of  her 
husband  are  hereby  ratified  and  confirmed."  Conn.  Pub.  Acts 
1893,  p.  3da,  §  14.  She  cannot  make  a  contract  that  will  bind  her 
personally,  but  her  separate  estate  is  liable  for  debts  contracted  by 
her  on  the  credit  of  it.  SheUon  v.  ffadhck,  62  Conn.  143  (25  Atl.  Rep. 
483). 

Sec-  475.  Florida.  (See  Vol.  2,  §  389.)  Where  her  hus- 
band has  been  adjudged  insane  and  continues  so  for  one  year,  she 
"  may  let,  lease,  rent,  mortg'ag-e,  sell  and  convey  *'  her  property 
without  his  joinder  or  signature.  Fla.  Acta  1893,  p.  73.  Her  sepa- 
rate property  may  be  charged  in  equity  with  a  demand  for  work 
done  and  material  furnished  thereon,  whether  in  pursuance  of  her 
personal  engagement  or  on  the  contract  of  her  husband  who  acts  as 
her  agent  with  her  knowledge  or  approval.  Oavin  ei  aL  y»  Wdtkins, 
29  Fla.  151  (10  So.  Rep.  818).  Liability  of  her  property  to  a  mechan- 
ic's lien,  ^utt  V.  Codington,  34  Fla.  77  (15  So.  Rep.  667).  She  can, 
in  conjunction  with  her  husband,  convey  the  property  of  which  she 
is  seized  in  fee,  to  secure  the  payment  of  her  husband's  debts.  Bal- 
lard et  ux.  V.  Lippman  et  al,  32  Fla.  481  (14  So.  Rep.  154).  McClel.  Dig., 
p.  755,  $  6,  applied.  Ballard  et  ux.  v.  Lippman  e$  al,,  32  Fla.  481  (14 
So.  Rep.  154). 

Sec  476.  Georgia.  (See  Vol.  2,  $  390.)  6a.  Code,  §  2706a, 
has  no  application  to  a  sale  by  a  married  woman  of  land  belonging 
to  her  in  her  own  right.  Haines  et  ux.  v.  Fort,  93  Ga.  24  (18  S.  E. 
Rep.  994).  Particular  conveyance  of  land  to  a  married  woman  exe- 
cuted in  1849  construed.  8coU  v.  Causey,  89  6a.  749  (15  S.  E.  Rep. 
650).  Particular  transaction  held  not  a  contract  of  suretyship. 
Waldrop  v.  Veal  et  at.,  89  Ga.  306  (15  S.  E.  Rep.  310). 

Sec.  477.  Idaho.  (See  Vol.  2,  $  391.)  Notwithstanding  § 
2496,  a  married  woman  may  contract  for  improvements  upon  her 
separate  property.    Bassett  v.  Beam  et  al. ,       Ida.  (36  Pac.  Rep. 

501). 

Sec  478.  Illinois.  (See  Vol.  2,  §  392.)  Under  sec.  15»  ch. 
68,  111.  Rev.  St.  1891,  a  personal  judgment  against  a  married  woman 
for  family  expenses  may  be  enforced  by  seizure  of  prox)erty  acquired 
by  her  while  the  Married  Woman's  Act  of  1861  was  in  force.  Myers 
V.  Field  et  a/.,  146  111.  50  (34  N.  E.  Rep.  424).  Citing,  Stew.  Husb.  & 
Wife,  sees.  204,  206;  Harris  v.  Glenn,  56  Ga.  94.  She  may  mortgage 
her  separate  estate  to  secure  her  husband's  debt.  Post  v.  First  Na- 
tional Bank,  138  111.  559  (28  N.  E.  Rep.  978). 

Sec  479.  Indiana.  (See  Vol.  2,  $  393.)  Under  $  5117  her 
parol  contract  for  the  sale  of  her  land  is  absolutely  void,  and  she 
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cannot  constitute  her  husband  her  SLgent  to  make  such  a  contract 
for  her.  PerciMd  et  al.  v.  Black,  132  Ind.  384  (31  N.  E.  Rep.  055). 
Under  §  6119  her  contract  of  suretyship  is  absolutely  void.  Vareu  et 
al,  V.  NeMbaum  et  aL,  131  Ind.  267  (31  N.  E.  Rep.  70;  16  L.  R.  A.  45); 
Bowles  v.  Trctpp,       Ind.  (38  N.  B.  Rep.  406).    She  cannot  assert 

her  rights  under  §  5119  for  the  purpose  of  defeating'  a  note  jointly 
executed  by  her  and  her  husband  to  secure  the  repayment  of  money 
advanced  to  pay  the  purchase  price  of  land  conveyed  to  them  as 
tenants  by  entireties.  McCoy  v.  J9ame«,il36  Ind.  378  (36  N.  E.  Rep. 
134).  Ind.  Rev.  Stat.  1881,  §  5123,  applied—liability  of  married 
woman  for  repairs  or  improvements  made  on  her  property  by  order 
of  her  husband.     Ogden  v.  Kelaey,  4  Ind.  App.  299.(30  N.  E.  Rep.  922). 

Sec,  4dO.  Kentucky.  (See  Vol.  2,  §  396.)  In  order  to 
create  a  separate  estate  in  her  the  language  of  the  deed  must  clearly 
manifest  the  intention  to  place  the  property  beyond  the  use  and 
control  of  the  husband,  and  this  rule  applies  where  the  conveyance 
is  from  him.  Grains  et  al,  v.  Edwarde  et  aUy  92  Ky.  109  (17  S.  W.  Rep. 
211).  Ky.  Gen.  Stat.,  ch.  24,  $$  20, 21 ,  construed — conveyance  by  a 
married  woman.  SMnkWe  Assignees  v.  BrisUno,  95  Ky.  84  (23  S.  W. 
Rep.  670);  Stamper  v.  Armstrong,        Ky.  (15  S.  W.  Rep.  613).    Her 

conveyance  must  be  executed  in  substantial  compliance  with  the 
statute.   Breeding  et  al.  y.  ToMn,       Ky.  (18  S.  W.  Rep.  773).    She 

cannot  mortgage  her  property  as  a  security  for  her  husband's  debt. 
Merchants^  d  Mechanics*  Loan  db  BuUdingAss'n  v.  Jarcis  Adm'x,fiZKy.  666 
(18  S.  W.  Rep.  454).  Ky.  Gen.  Stat.,  ch.  113,  ^  4,  construed— power  to 
dispose  of  by  will.  Grains  et  oL  v.  Edwards  et  al.,  92  Ky.  109  (17  S.  W. 
Rep.  211);  Johnson  v.  Johnson,       Ky.  (24  S.  W.  Rep.  628).    She 

cannot  make  a  will,  under  Ky.  Gen.  Stat.  ch.  113,  ^  5,  until  she  has 
been  empowered  to  dispose  of  her  property  in  pursuance  to  Ky.  Gen. 
Stat.  ch.  62,  art.  2,  $  6.  Gregory  v.  Gates,  92  Ky.  632  (18  S.  W.  Rep. 
231) .  For  construction  of  Gen.  Stat.,  ch.  62,  art.  2,  providing  special 
procedure  for  empowering  her  to  act  as  9,  feme  sole,  see  Oamer  et  aL 
V.  WiUetal.,  92  Ky.  386  (17  S.  W.  Rep.  1023). 

Sec.  481.  Maryland.  (See  Vol.  2,  $  399.)  Her  contract, 
except  in  regard  to  her  separate  estate,  is  at>6olutely  void.  Fraaee 
V.  Frazee  et  al,,       Md.  (28  Atl.  Rep.  1105).    A  married  woman  of 

the  age  of  eighteen  years  may  convey,  her  husband  joining,  and 
private  examination  is  not  necessary.    Md.  I/aws  1894,  p.  466. 

Sec.  482.  Michigan.  (See  Vol.  2,  i  401.)  She  can  con- 
tract only  in  reference  to  her  separate  estate.  Kaylor  v.  Minoek, 
96  Mich.  182  (55  N.  W.  Rep.  664;  35  Am.  St.  Rep.  695).  She  may 
enter  into  partnership  relations  with  others  than  her  husband,  and 
make  her  separate  real  estate  liable  for  the  debts  of  the  firm.  VaU 
V.  Winterstein,  94  Mich.  230  (53  N.  W.  Rep.  932). 

Sec.  483.  Missouri.  (See  Vol.  2,  $  404.)  Rev.  Stat.  1879, 
§  3296,  construed — wife  may  hold  real  estate  purchased  by  her  has* 
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band  with  her  separate  personal  property  without  her  written  con- 
sent. Beay  ▼.  J7«Mtf  et  aL,  Mo.  (24  S.  W,  Rep.  1017).  Under 
Rev.  Stat.  18d9»  §  2396,  empowering*  her  to'convey  her  real  estate,  she 
and  her  husband  may  mortga^^e  it  to  secure  her  debt.  Meads  et  aL 
V.  HutcJdMon  et  al..  Ill  Mo.  620  (19  S.  W.  Rep.  1111).  She  may  en- 
cumber her  property  to  secure  her  husband's  debt.  Fergueon  y. 
Soden  et  aL,  111  Mo.  208  (19  8.  W.  Rep.  727;  33  Am.  St.  Rep.  512); 
Meade  et  aL  y.  HutcMnein^  et  oL,  111  Mo.  620  (19  S.  W.  Rep.  1111). 
Crops  grown  on  her  land  belong*  to  her.  Brown  v.  Brown,  Mo. 
(27  S.  W.  Rep.  662). 

Sec.  484.  Nebraska.  (See  Vol.  2,  §  406.)  Her  power  to 
contract  is  limited  to  contracts  affecting  her  separate  estate.  Qod- 
frey  ▼.  Megahan  et  aL,  38  Neb.  748  (57  N.  W.  Rep.  284).  She  may 
-execute  a  valid  mortgage  to  secure  her  husband's  debt.  Smith  v. 
Spalding  etux.,  40  Neb.  339  (58  N.  W.  Rep.  952).  In  a  recent  case  it 
is  held  that  ^  1411  makes  the  wife  surety  for  her  husband  as  to  neces- 
saries furnished  the  family,  and  judgment  must  be  recovered 
^igainst  her  before  her  separate  estate  can  be  levied  upon  and  sold 
for  such  necessaries.  George  v.  Edney,  36  Neb.  604  (54  N.  W.  Rep. 
•986)« 

8eo.  485.  North  Carolina.  (See  Vol.  2,  i  412.)  She  may 
acquire  title  directly  by  a  conveyance  from  her  husband.  Walker 
V.  Long,  109  N.  C.  510  (14  S.  E.  Rep.  299).  Code,  ^  1826,  applied. 
Webr  V.  Page  et  al.,  109  N.  C.  220  (13  S.  B.  Rep.  773).  Code,  $  1827, 
applied — as  to  how  she  may  become  a  free  trader.  WiUiams  v. 
Walker  et  aL,  lU  N.  C.  604  (16  S.  E.  Rep.  706).  Code,  ^  1834,  appUed 
— validity  of  conveyance  by  a  married  woman  not  a  free  trader. 
WtUiame  v.  Walker  et  aL,  111  N.  C.  604  (16  S.  E.  Rep.  706).  Her  power 
to  dispose  of  land  held  by  her  under  a  deed  of  settlement  is  "  not 
absolute,  but  limited  to  the  mode  and  manner  pointed  out  in  the 
instrument."  Broughton  et  aL  v.  Lane  et  aL,  113  N.  C.  16  (18  S.  E. 
Rep.  85);  Mayo  v.  Farrar  d  Jones,  112  N.  C.  66  (16  S.  E.  Rep.  910). 
Under  Code,  §  178,  she  may  sue  alone  when  the  action  concerns  her 
separate  estate;  and  her  husband  cannot  maintain  such  an  action  in 
his  own  name.  Thompson  v.  Wiggine,  109  N.  C.  508  (14  S.  E.  Rep. 
3(X1);  WdUcer  v.  Long,  109  N.  C.  510  (14  S.  E.  Rep.  299). 

Seo.  486.  Ohio.  (See  Vol.  2,  §  412a.)  Under  sees.  4996, 
^19,  Rev.  St.  Ohio  (Act  March  20, 1884),  81  Ohio  I^aws  65,  the  rem- 
edy against  the  separate  estate  of  a  married  woman  is  the  same  as 
if  she  were  unmarried.  Card  Faibrigue  Co»  v.  Stannage  et  ux.,  50  O.  St. 
417  (34  N.  E.  Rep.  410). 

Sec.  487.  Pennsylvania.  (See  Vol.  2,  §  416.)  ♦'Here- 
after a  married  woman  shall  have  the  same  right  and  power  as  an 
unmarried  person  to  acquire,  own,  possess,  control,  use,  lease,  sell, 
or  otherwise  dispose  of  any  prox)erty  of  any  kind,  real,  personal  or 
mixed,  and  either  in  possession  or  expectancy,  and  may  exercise  the 
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said  right  and  power  in  the  same  manner  and  to  the  same  extent  as 
an  unmarried  person,  but  she  may  not  mortg'age  or  convey  her  real 
property  unless  her  husband  join  in  such  mortg'ag'e  or  conveyance." 
Pa.  I^aws  1893,  p.  344,  §  1. 

"  Hereafter  a  married  woman  may,  in  the  same  manner  and  to 
the  same  extent  as  an  unmarried  person,  make  any  contract  in  writ- 
ings, or  otherwise,  which  is  necessary ,  appropriate,  convenient,  or  ad- 
vantageous to  the  exercise  or  enjoyment  of  the  rights  and  powers 
granted  by  the  foregoing  section,  but  she  may  not  become  accom- 
modation endorser,  maker,  guarantor  or  surety  for  another,  and  she 
may  not  execute  or  acknowledge  a  deed,  or  other  written  instrument 
conveying  or  mortgaging  her  real  property,  unless  her  husband 
join  in  such  mortgage  or  conveyance."    Id.  $  2. 

She  may  sue  and  be  sued,  but  cannot  sue  her  husband  except 
for  divorce  or  to  recover  her  separate  property.  Id.  §  3;  and  she 
may  make  a  will.  Id.  §  5.  She  may  buy  land  on  credit,  although  she 
has  no  separate  estate.  Act  June  3,  1887,  applied.  Campe  v.  Home 
et  al.,  158  Pa.  608  (27  Atl.  Rep.  1106).  Under  Act  June  3, 1887,  her 
separate  estate  may  become  liable  for  money  borrowed  for  its  im- 
provement. Latrohe  Bldg  <§  Loan  Ass^n  v.  FriiZy  152  Pa.  224  (25  Atl. 
Rep.  558).  Pa.  Act  June  3, 1887  (Pub.  I^aws  332),  applied— power  to 
bind  her  estate  by  confession  of  judgment.  Abell  v.  Chaffee,  154  Pa. 
254  (26  Atl.  Rep.  364);  McComdch  v.  Bottorf  et  al.,  155  Pa.  331  (28  Atl. 
Rep.  546).  A  devise  of  land  to  a  woman  "  to  have  and  to  hold 
♦  ♦  *  to  her  sole  and  separate  use,  free  from  the  interference  or 
control  of  her  husband,  and  to  her  heirs  and  assigns  forever,"  in 
the  absence  of  anything  to  show  a  different  intent,  creates  a  sepa- 
rate use  trust,  giving  the  devisee  the  equitable  title  and  not  the  fee,, 
and  she  cannot  incumber  the  land.  Haya  v.  Leonard  et  aL,  155  Pa. 
474  (26  Atl.  Rep.  664). 

Sec.  488.  Rhode  Island.  (See  Vol.  2,^417.)  Pub.  Stat., 
ch.  166,  $  4,  is  amended  so  as  to  read  as  follows:  '*Any  married 
woman  may  make  any  contract  whatsoever,  the  same  as  if  she  were 
single  and  unmarried  and  with  the  same  rights  and  liabilities."  R. 
I.  Acts,  1893,  p.  278.    Pub.  Stat.,  ch.  166,  ii  5,  6,  and  7  are  repealed. 

Pub.  Stat.,  ch.  166,  §  8,  is  amended  so  as  to  read :  "  The  deed  of 
a  married  woman,  conveying  her  separate  interest  in  any  lands, 
tenements  or  hereditaments,  shall  be  acknowledged  by  her  while 
separate  and  apart  from  her  husband,  and  she  shall  declare  to  the 
officer  taking  such  acknowledgment  that  the  deed  or  instrument 
shown  and  explained  to  her  by  such  officer  is  her  voluntary  act  and 
that  she  does  not  wish  to  retract  the  same.  It  shall  not  be  necessary- 
for  the  husband  of  such  married  woman  to  join  in  said  deed,  except 
to  convey  his  interest  as  tenant  by  the  curtesy,  and  his  signature 
without  acknowledgment  shall  be  sufficient  therefor."  R.  I.  Acts, 
1893,  p.  278.  Her  property  is  liable  for  debts  and  liens  the  same  as 
if  she  were  unmarried.    R.  I.  Acts,  1893,  p.  278. 
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Sec.  48&.  South  Carolfna.  (See  Vol.  2,  §  418.)  She  has 
all  the  rights  to  contract  that  a  grown  up  man  of  21  years  would 
have.  Ifeal  v.  Bleckley  et  al„  36  S.  C.  468  (15  S.  E.  Rep.  733).  She  has 
full  power  to  borrow  money  on  her  own  account  and  secure  the  same 
by  mortgage  on  her  realty.  JBlHe  et  aL  v.  ArMriean  Morig,  Co.  df 
Scotland^  36  S.  C.  45  (15  8.  B.  Rep.  267).  Her  mortgage  to  secure  her 
husband*s  debt  is  void.    Kuker  y .  Carter^        S.  C.  (20  S.  E.  Rep. 

22).  Whether  or  not  a  debt  secured  by  her  mortgage  is  her  own  or 
her  husband's  is  a  question  of  fact;  and  the  power  to  sell  in  her 
mortgage  of  her  realty  to  secure  his  debt  must  fall  with  the  mort- 
gage. Dunbar  y.  Foreman,  40  S.  C.  490  (19  8.  E.  Rep.  186).  She 
may  estop  herself  from  asserting  that  her  mortgage  is  as  a  surety. 
BaHey  y.  SeymouTy        S.  C.  (20  S.  E.  Rep.  62).  As  to  her  liability^ 

on  contracts  as  surety,  see  PeUer  et  aX,  y.  DurTiam,  37  S.  C.  354  (16  S. 
E.  Rep.  46);  Baiee  y.  American  Mortgage  Co.,  37  S.  C.  88  (16  S.  E.  Rep. 
883).  The  t>urden  is  on  her  mortgagee  to  show  that  the  debt  secured 
was  contracted  with  respect  to  her  separate  estate.  Early  y.  Lato, 
S.  C.  (20  S.  E.  Rep.  136).    She  may  assign  a  note  and  mort- 

gage held  by  her.  Langetonetal,  y.  Smyley  et^al,,  38  S.  C.  121  (16  S.  E. 
Rep.  771).  Act  1887  (19 St.,  p.  819)  is  repealed  by  act  of  1891,  p.  1121 
(set  out  in  Ballards*  Annual,  Vol.  2,  ^  418).  Bcottieh- American  Mortg» 
Co,  y.  Mason,  38  S.  C.  432  (17  S.  E.  Rep.  244).  But  for  construction 
and  application  of  the  Act  of  1887,  see,  Bingluff  y.  Tindal,  40  S.  C. 
504  (19  S.  E.  Rep.  137);  Seottish-American  Mortg.Co.  v.Mixson,  38  S.  C.^ 
432  (17  8.  E.  Rep.  244);  Hester  y.  Barker,  8.  C.  (20  S.  E.  Rep. 
52);  Beid  et  aL  y.  Stevens,  38  8,  C.  519  (17  8.  E.  Rep.  358).  The  stat- 
ute of  1891,  I^aws  1891,  p.  1121,  does  not  empower  her  to  make  a  con- 
tract of  partnership.  Vannersony.  Cheatham,  8.  C.  (19  8.  E. 
Rep.  614).  In  South  Carolina  it  is  held  that  where  a  married  woman 
either  directly  or  through  her  agent  borrows  money  from  another, 
the  money  so  borrowed  becomes  at  once  a  part  of  her  separate 
estate,  and  her  contract  to  repay  the  same  is  a  contract  with  refer- 
ence to  her  separate  estate  which  may  be  enforced  against  her;  and 
that  the  lender  in  the  absence  of  notice  to  the  contrary,  has  a  right 
to  assume  that  the  money  was  borrowed  for  the  use  of  the  married 
woman;  and  she  is  estopped  from  denying  that  fact  unless  shown 
that  the  lender  had  notice  to  the  contrary.  Hibemia  8av.  Inst,  y. 
Luhn,  34  8.  C.  175  (13  8.  E.  Rep.  357). 

Sec.  490.  Tennessee.  (See  Vol.  2,  §  420.)  Under  $  3350  she 
may  conyey  directly  to  her  husband,  without  his  ioining  in  the 
deed,  unless  such  conyeyance  is  prohibited  by  the  instrument  cre- 
ating her  separate  estate.  Viek  et  al,  y.  Gower,  92  Tenn.  391  (21  8. 
W.  Rep. -677).  Where  land  is  conyeyed  to  a  married  woman  **  with 
full  power  and  authority  as  3,  feme  sole,  to  sell  and  mortgage,  deyise 
by  a  will,  or  conyey  in  any  manner  she  may  see  proper,"  a  title 
bond  to  such  land  executed  by  her  and  her  husband  is  yalid  with- 
out priyy  acknowledgment.    Peterson  y.  Beichman,  93  Tenn.  71  (23- 
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S.  W.  Rep.  53).  She  may  charge  her  separate  estate  by  a  contract 
of  suretyship.  Webster  v.  Helm  et  al,  93  Tenn.  322  (24  S.  W.  Rep. 
488).  Her  execution  of  a  note  binding  her  separate  estate  does  not 
create  a  lien  thereon,  but  only  a  charge  upon  such  separate  estate, 
which  is  not  aided  by  the  recovery  of  a  judgment  upon  the  note,  and 
only  becomes  a  lien  by  the  filing  of  a  prox)er  bill  in  chancery  to 
subject  her  separate  estate  to  the  payment  and  satisfaction  of  the 
note.    Jordan  v.  Bverett  ^  aZ.,  93  Tenn.  390  (24  S.  W.  Rep.  1128). 

Sec.  491.  Texas.  (See  Vol.  2,  ^  421.)  Art.  659  does  not 
require  that  the  husband  and  wife  shall  execute  the  deed  simultan- 
eously. Halbert  v.  Hendrix^  Tex.  Ct.  Civ.  Ap.  (28  S.  W.  Rep. 
911).  A  deed  in  which  her  husband  is  named  as  the  grantor,  she 
merely  signing  and  acknowledging  the  same,,  is  insufficient  to  pass 
her  separate  estate.  Btone  v.  Sledge^  Tex.  (26  S.  W.  Rep. 
1068). 

Sec.  492.  Vlrgrlnia.  (See  Vol.  2,  §  424.)  Prior  to  May  1, 
1888,  she  could  not  acquire  a  separate  estate  by  her  own  earnings. 
Orant  v.  SutUm,       Va.  (19  S.  E.  Rep.  784).    For  construction  of 

Act  of  April  4, 1876,  see  Virffinia  Coal  &  Iron  Go,  et  oL  v.  Bobertson  et 
MX.,  88  Va.  116  (13  S,  EJ.  Rep.  350).  She  may  give  her  proi)erty  to  her 
husband.  Osbum  et  cH,  v.  Throckmorionj  90  Va.  311  (18  S.  B.  Rep. 
285).  She  can  dispose  of  her  separate  equitable  estate  only  by  wiU, 
or  by  deed  with  the  concurrence  of  her  husband,  unless  the  instru- 
ment creating  the  estate  otherwise  provides.  Taylor  etoL  y,  Oueaen, 
90    Va.   40   (17  S.  EJ.  Rep.  721). 

Sec.  493.  West  Virgfinia.  (See  Vol.  2,  $  426.)  Her  con- 
veyance in  which  her  husband  does  not  join  is  a  nullity.  Auetin  et 
4a.  V.  Brown  et  aL,  37  W.  Va.  634  (17  S.  K.  Rep.  207).  She  may  pur- 
chase realty  with  her  personal  earnings  or  money  acquired  on  her 
personal  credit.  Stewart  v.  Stout  etaL^dSW.  Va.  478  (18  S.  B.  Rep. 
726).  Where  property  is  conveyed  to  her  during  coverture  the  pre- 
sumption is  that  it  was  paid  for  by  her  husband,  and  this  presump- 
tion will  prevail  in  the  absence  of  clear  and  full  proof  that  she 
paid  for  it  with  her  own  separate  estate.  Brooks  etoL  y.  Applegate  et 
4a.,  37  W.  Va.  373  (16  S.  E.  Rep.  585). 


MECHANICS'  LIENS. 


EPITOME  OP  CASES. 

Sec.  494.  Origin  of  the  lien — Estate  to  which  it 
attaches.  This  lien  is  of  statutory  creation.  Spinney  v. 
Griffith,  98  Cal.  149  (82  Pac.  Rep.  974),  The  enforcement 
of  a  mechanic's  lien  should  he  favored  hy  a  liheral  construction 
of  the  statute.  Neither  the  possession  of,  nor  the  legal  title 
to,  the  land  upon  which  a  mechanic's  lien  is  claimed,  is  neces- 
sarily conclusive  of  the  mechanic's  right  to  a  li^n  upon 
such  land,  or  upon  the  structure  which  he  has  constructed 
thereon.  JEmpire  Land  €^  Canal  Co,  v.  JSngley  et  al,^  18 
Colo.  888  (38  Pac.  Rep.  168).  In  Kentucky  it  is  held  that  a 
mechanic's  lien  is  only  acquired  hy  a  strict  compliance  with 
the  statute.  Steenhergen  et  ux.  v.  Gowdy^  98  Ky.  146  (19  S. 
W.  Rep.  186).  The  right  to  a  mechanic's  lien  is  to  be  deter- 
mined by  the  law  in  force  at  the  time  the  material  or  labor  is 
furnished.  Taylor  et  al.  v.  Dahn,  6  Ind.  App.  672  (84  N. 
£.  Rep.  121)  ;  and  a  lien  claimant  may  claim  the  benefit  of  a 
statute  enacted  after  the  execution  of  his  contract  but  before 
the  work  or  material  is  furnished.  Knoxville^  C,  G.  £  L,  R 
Co.  v.   Hoge  et  al.,        Ky.  (26  S.  W.  Rep.  584).     It 

may  attach  to  an  equitable  estate.  Pullmer  v.  Poust,  155  Pa. 
275  (26  Atl.  Rep.  548;  85  Am.  St.  Rep.  881).  A  home- 
stead may  be  subjected  to  a  mechanic's  lien.  Parsons  v.  Pear- 
son et  ux..  Wash.  St.  (86 Pac.  Rep.  974)  ;  Palmer \. 
Lavigne,  104  Cal.  80  (87  Pac.  Rep.  775).  A  mechanic's 
lien  cannot  be  enforced  against  the  property  of  minors  for 
work  performed  under  a  contract  with  the  guardian,  unauthor- 
ized by  the  court.  Pish  v.  McCarthy,  96  Cal.  484  (81  Pac. 
Rep.  529;  81  Am.  St.  Rep.  287).  Where  a  mechanic's  con- 
tract is  with  a  lessee  the  lien  extends  only  to  the  leasehold  in- 
terest. Z,  C.  Miles  Co.  of  Seattle  v.  Gordon  et  al. ,  8  Wash. 
St.  442  (86  Pac.  Rep.  265)  ;    Cohum  v.   Stephens,        Ind. 
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(36  N.  E.  Rep.  182);  Williams  v.  VanderbiU,  145  111. 
288  (84  N.  E.  Rep.  476 ;  86  Am.  St.  Rep.  488 ;  21  L.  R.  A. 
489)  ;  Peninsular  General  Electric  Co.  v.  JVorris,  100  Mich. 
496  (59  N.  W.  Rep.  151),  applying  Mich.  Pub.  Acts,  1891, 
No.  179.  It  is  subject  to  all  the  conditions  of  the  lease. 
Williams  v.  Vanderbilt,  145  111.  288  (84  N.  E.  Rep.  476 ;  86 
Am.  St.  Rep.  486 ;  21  L.  R.  A.  489) ;  but  it  is  not  limited  to 
the  material  furnished.  Montana  Lumber  <&  Manufacturing 
Co.  V.    Obelisk  M.  £  C.  Co.,         Mont.  (87Pac.  Rep. 

897)-  A  contract  with  a  tenant  as  such  does  not  authorize  a 
lien.     Moore  \.  Vaughn,         Neb.  (60  N.  W.  Rep.  914). 

A  party  in  open,  undisputed  possession  of  realty,  who  after- 
wards acquires  the  record  title  thereto,  has  such  a  title  as  vrill 
enable  him  to  create  a  mechanic's  lien  thereon  as  against  his 
mortgagees  and  grantees.  Chicago  Lumber  Co,  v.  Fretz  ct 
al.,  51  Kan.  184  (32  Pac.  Rep.  908).  The  lien  may  attach 
to  improvements  although  they  do  not  become  a  part  of  the 
realty.     Post  ei  al.  v.  Miles  et  al.,         N.   M.  (34  Pac. 

Rep.  586).  Where  real  estate  has  been  devised  subject  to  a 
discretionary  power  of  sale  which  may  be  exercised  by  an 
executor,  a -mechanic's  lien  may  attach  to  the  interests  of  the 
devisee,  and  upon  a  subsequent  sale  of  the  property  the 
lien  will  be  transferred  to  the  portion  of  the  fund  belonging 
to  such  devisee.  Ness  v.  Davidson  et  al.,^'iiiiazx  4&d  {b^ 
N.  W.  Rep.  48). 

Sec.  496.  Same — Statutory  construction.  Ala.  Sess. 
Acts,  1891,  p.  578,  applied.  Lee  vf  King,  99  Ala.  246  (18 
So.  Rep.  506).  Under  Cal.  Code  Civ.  Proc,  g  1188,  a  con- 
tractur  cannot  enforce  a  lien  where  the  amount  of  the  con- 
tract exceeds  $1,000-00  unless  the  contract  be  in  writing,  sub- 
scribed by  the  parties,  and  recorded.  Morris  ei  al.  v.  Wil- 
son. 97  Cal.  644  (82  Pac.  Rep.  801)  ;  Spinney  v.  Griffith 
ct  al. ,  98  Cal.  149  (32  Pac.  Rep.  974).  The  plans  and  speci- 
fications must  be  filed  ■with  the  contract,  Grcig  v.  Riordan 
ct  al.,  99  Ca!.  816  (88  Pac.  Rep.  913).  A  material  man  may 
enforce  a  lien  for  material  used  in  the  construction  of  a  flume, 
which  were  furnished  before  recording  the  contract.  Giant 
Powder  Co.  v.  San  Diego  Flume  Co.,  97  Cal.  268  (82  Pac. 
Rep.  172).     Although  a  contract  be  void  on  account  of  a  fail- 
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ure  to  comply  with  this  statute,  it  may  be  used  as  evidence  to 
determine  the  character  of  the  building  to  be  erected,  and 
thereby  to  furnish  the  test  by  which  it  could  be  known  when 
it  was  completed.  Barker  et  aL  v.  Doherty  et  aL^  97  Cal.  10 
(81  Pac.  Rep.  1117).  CaU  Code  Civ.  Proc.,  §  1185,  applied 
—extent  of  property  covered  by  lien.  Tunis  et  al,  v.  Lake- 
port  A.  P.  A.  et  aU,  98  Cal.  285  (88  Pac.  Rep.  68).  Under 
Conn.  Gen.  Stat.,  §  8018,  and  N.  Y.  Laws,  1885,  ch.  842,  the 
material  or  labor  must  be  furnished  with  or  by  consent  of  the 
owner  of  the  land.  Lyon  v.  Champion  et  a/.,  62  Conn.  75  (25 
Atl.  Rep.  892)  ;  Spruck  v.  McRoherts,  189  N.  Y.  198  (84 
N.  E.  Rep.  896) ;  Cowen  et  aL  v.  Paddock,  187  N.  Y.  188  (88 
N.  E.  Rep.  154).  Under  the  mechanic's  lien  act  of  Illinois, 
a  mechanic  must  show  a  contract  for  his  work  with  the  owner 
of  the  premises ;  and  where  a  mechanic  contracts  with  the 
husband  of  the  owner  of  the  land,  for  the  erection  of  a  build- 
ing thereon,  and  fails  to  show  that  the  husband  was  the  agent 
of  the  wife,  or  fraud  on  the  part  of  the  wife,  the  deed  of  the 
wife  being  of  record,  the  contractor  is  not  entitled  to  a  lien. 
Campbell  v.  Jacohson  et  aL,  145  111.  889  (84  N.  E.  Rep.  89). 
Where  K.  gave  to  B.  a  power  of  attorney  to  buy  and  sell  land, 
to  execute  mortgages,  and,  until  the  sale  thereof,  to  let  the 
land,  or  to  occupy  it  himself,  '^  and  to  hold  the  same  in  all 
respects  as  if  he  was  the  absolute  owner  of  the  same,"  it  was 
held  that  where  B.  bought  a  lot  having  the  deed  executed  to 
his  principal,  but  did  not  record  it,  and  with  the  consent  of 
his  principal  built  a  house  thereon  for  his  own  use,  a  mechan- 
ics' lien  could  be  filed  and  foreclosed  against  B.  without  mak- 
ing K.  a  party,  B.  being  the  **  owner  "  within  the  meaning  of 
Iowa  Laws,  16th  Gen.  Assem.,  ch.  100,  §  10.  Knapp  v. 
Greenwood,  88  la.  1  (48  N.  W.  Rep.  1055) .  Construing  Ky. 
Gen.  Stat.,  ch.  52,  art.  2,  §  2,  with  ch.  70,  art.  1,  the  land  of  a 
married  woman  cannot  be  subjected  to  a  lien  for  improve- 
ments placed  thereon  without  any  written  contract  with  her. 
Passmore  d^c.  v.  Eastin's  Adm'r,  90  Ky.  880  (14  S.  W.  Rep. 
356).  Mass.  Pub.  Stat.,  ch.  191,  §  36,  applied.  Batchelder 
V.  Hutchinson,  161  Mass.  462  (87  N.  E.  Rep.  452).  Minn, 
Mechanics'  Lien  Law,  §  5,  construed — subjecting  the  estate 
of  a  landowner  to  a  lien  for  improvements  made  by  others 
with  his  knowledge.      Wheaton  v.  Berg^  50  Minn.  525  (52  N. 
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W.  Rep.  926)  ;  Congdon  v.  Cook,  55  Minn.  1  (56  N.  W.  Rep. 
258).  Under  Mo.  Rev.  Stat.  1889,  §  6707,  a  lien  may  be  filed 
upon  a  building,  although  the  entire  land  may  not  be  subject 
to  the  indebtedness.  Hicks  v.  Schofield,  121  Mo.  881  (25  S. 
W.  Rep.  755).  The  statute  of  Montana  restricting  a  me- 
chanics' lien  to  one  acre  of  land  on  which  the  building,  struct* 
ure  or  improvement  may  be  situated,  if  outside  of  any  town, 
does  not  apply  to  the  work  done  upon  a  mining  claim.  Smith 
\.  Sherman  Mining  Co.,  12  Mont.  524  (81  Pac.  Rep.  72). 
A  lien  cannot  be  enforced  under  Mont.  Acts  Ex.  Sess.  1887» 
p.  71,  for  improvements  made  by  a  mere  lessee.  Block  et  aU 
V.  Murray,  12  Mont.  545  (81  Pac.  Rep.  550).  N.  J.  Rev., 
p.  668,  §  2,  applied — filing  of  contract.  Earle  v.  Willets^ 
N.J.  L.  (29  Atl.    Rep.    198).     Under  S.   Dak.  Comp. 

Laws,  §§  5479,  5480,  it  is  held  that  one  in  possession  under  a 
contract  of  purchase  may  erect  buildings  and  improvements 
which  may  be  subjected  to  a  mechanic's  lien  and  be  sold  sep- 
arately from  the  land  and  removed  therefrom.  Pinkerton  v. 
LcBeau,         S.  Dak.  .         (54  N.  W.  Rep.  97).        ' 

Sec.  406.     Kind  of  labor  and  material  for  vrhich  liea 
may  be  claimed.     The  lien  is  dependent  upon  the  existence 
of  contract  and  the  obligation  of  debt,  and  does  not  arise  in 
favor  of  a  party  who   voluntarily   performs  a  service   without 
an  express  or  implied  promise  of  payment.      Cole  v.    Clarky 
85  Me.  886  (27  Atl.  Rep.  186 ;  21  L.  R.  A.  714)  ;   Thompson 
V.  Taylor,  110  N.  C.  70  (14  S.  E.  Rep.  518).     A  lien  may  be 
enforced  for  labor  performed  after  the  enactment  of  a  statute, 
although  it  is  in  pursuance  of  a  contract  entered  into  prior  to 
the  enactment  of  the  statute.     Summerlin  et  ah  v.  TTiompson 
d:  Co.,  81  Fla.  869  (12  So.  Rep.  667).     Where  a  building  con- 
tract provides  that  no  claim  shall  be  made  for  extra  work,  a 
lien  cannot  be  enforced  for  items  of  this  -class.     Lee  v.  Bray- 
ton,        R.  I.  (26  Atl.  Rep.  256).  Under  Cal.  Civ.  Code, 
Proc,  §  1188,  a  lien  may  be  had  for  moving  a  building.     Pal- 
mer y.  Lavigne,  104  Cal.  80  (87  Pac.   Rep.  775).     It  may 
be  acquired  for   a   wind-mill,  Plielps  <&  Bigclow    Wind-mill 
Co.  V.  Baker  et  al.,  49  Kan.  434  (80  Pac.  Rep.  472)  ;  or  for 
material  furnished  for  a  sidewalk.   Dugan   Cut  Stone  Co.  v. 
Gray  et  al.,  114  Mo.  497  (21  S.  W.  Rep.  854).    A  lien  may 
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be  enforced  for  scenery   and   other   articles  constituting   the 
stage   and   scenic   outfit  of   an  opera  house.     Ga.  Code,  1979 
applied.        Waycross   Opera- House    Co.    v.   Sosstnan^         Ga, 
(20  S.  E.   Rep.  252).      Citing-  Grewar  v.   Alloway^  S 
Tenn.,  ch.  584;  Halle  v.  Alloway^  10  Lea,  528.      Under  Ala. 
Code,  §  8018,  giving  a  lien  to  any  person  who  has  done  '*  work 
or  labor  upon  a  building  "  a  lien  therefor,  it  is  held   that  an 
architect  may  have  a  lien  for  his  services,     Hughes  v.  Torger^ 
son,  96  Ala.  846  (11   So.  Rep.  209;   88  Am.  St.  Rep.  105). 
Citing  Stryker  v.  Cassidy,  76  N.  Y.  50.     The  same  is  held 
under  Neb.  Comp.   Stat.,  1898,  ch.  54,  §   1,   which   gives  a 
mechanic's  lien  to  "  any  person  who  shall  perform  any  labor.'* 
Von  Born  v.  Mengedoht,  41  Neb.  525  (59  N.  W.  Rep.  800)  ; 
and  also  under  the  statute  of  Minnesota  which  gives  a  lien  to 
any  one   who  ** performs   labor   or  furnishes  skill,  material  or 
machinery."     Gardner  v.  Leek,  52  Minn.  522  (54  N.  W.  Rep, 
746).     But  under   Mill.   &  V.    Comp,  Tenn.    Laws,  §  2780, 
which  gives  a  lien  upon  realty  for  any  labor  or  materials  fur- 
nished in  the    construction    of    buildings    or   improvements 
thereon,  and  §  2740,  which  provides  that  the  benefits  of  the 
preceding  section  **shall  apply  to  all  persons  doing  any  por- 
tion of  the  work,  or  furnishing   any   portion  of  the  material, 
for  the  building  contemplated  in  said  section,"  it  is  held  that 
an  architect  is  not  entitled  to  a  lien.  Lurton,  C.  J.  dissenting. 
Thompson  v.  Baxter  et  aL,  92  Tenn.  805   (21   S.  W.  Rep. 
668;  86  Am.  St.    Rep.  85).     Ga.    Code,  §§1984,    1985  con- 
strued— lien  for  labor  and  goods  furnished  saw-mill— enforce- 
ment.    JBmpire  Lumber   Co,  v.  Kiser  et.  aL,  91  Ga.  648  (IT 
S.  E.  Rep.  972)  ;  Balkcom  et  aL    v.  JBmpire  Lumber  Co.,  91 
Ga.  651  (17  S.  E.  Rep.  1020).     Mass.  Pub.  Stat.,  ch.  150,  §§ 
1,  2;  ch.    191,   applied.     French   v.    Hussey,  159  Mass.  206 
(34    N.  E.  Rep.  862)  ;    Boston   Furnace    Co,   v.  Dimock,  158 
Mass,  552  (88  N.    E.   Rep.  647).     A  statute   (Va.  Code,    § 
2485)  giving  a  lien  to    "  all    persons  furnishing       *       *       * 
fuel  and  all  other  supplies  necessary  to  the  operation  of  any- 
manufacturing   company,"   includes  a  lien    for  raw  material 
from  which  the  product  of  the  concern  is  manufactured ;  and 
in  this  case  it  was  held  that  a  lien  could  be  had  for  pig  iron 
furnished  a  rolling  mill  whose  business  is  to  manufacture  iron,, 
steel,  and  other  metals.      Virginia  Development  Co.  v.  Crozer- 


§  496,  497  mechanics'  liens.  578 

Iron  Co.,  90  Va.  120  (17  S.  E.  Rep.  806).  It  cannot  be 
claimed  for  work  performed  on  the  trade  fixtures  of  a  tenant. 
Hill's  Wash.  Code,  §  8669,  applied.  Patterson  et  aL  v.  Gal- 
lagher et  a/.,  25  Ore.  227  (85  Pac.  Rep.  454)  ;  nor  for  a  port- 
able steam  engine  unless  it  is  shown  to  be  a  part  of  the  build- 
ing. N.  H.  Gen.  Laws.,  ch.  189,  §  11,  applied,  Thompson 
Manfg  Co.    v.   Smith,         N.  H.  (29  Atl.   Rep.  405). 

Under  S.  &  B.  Wis.  Ann.  Stat.,  §§  8814,  8318,  a  lien  maybe 
had  for  work  and  materials  to  dredge  for  a  riparian  owner  and 
for  the  construction  of  docks.  Williams  et  aU  v.  Lane  et  aL, 
87  Wis.  152  (58  N.  W.  Rep.  77). 

Sec.  407.  Vendor  and  vendee.  After  the  execution 
of  an  executory  contract  for  the  sale  of  land,  a  mechanic's 
lien,  upon  the  interest  of  the  vendor,  can  be  created  by  his 
joining  with  a  vendee  in  a  contract  for  improvements  on  ac- 
count of  which  the  lien  is  sought  to  be  enforced.  If  a  vendee, 
in  possession  of  real  property  by  virtue  of  an  executory  con- 
tract for  the  purchase  of  the  same,  erects  improvements 
thereon,  the  rights  of  the  vendor  in  said  property  are  not 
thereby,  of  necessity,  postponed  to  the  lien  of  the  mechanic 
or  material  man  under  the  mechanic's  lien  law.  Such  post- 
ponement can  only  be  predicated  upon  a  contract  of  the 
mechanic  or  material  man  with  the  vendor  directly,  or 
through  his  agent,  and  such  essential  contract  must  fie  proved 
as  must  any  other  necessary  proposition  of  fact.  Pickens  v. 
Plattsmouth  Investment  Co,  et  aL,  87  Neb.  272  (55  N.  W. 
Rep.  947).  A  lien  cannot  be  acquired  by  mechanics  who  are 
employed  by  a  vendee  who  has  no  title  and  whose  possession 
is  without  right.  Johnson  v.  Rawls  et  aL,  89  Neb.  851  (58 
N.  W.  Rep.  182)  ;  and  mechanics  and  material  men  are 
bound  to  take  notice  of  the  title  of  the  premises  as  it  appears 
of  record.  Hoagland  et  aL  v.  Lowe  et  aL ,  89  Neb.  897  (58 
N.  W.  Rep.  197).  A  vendor  and  vendee  in  an  executory 
contract  for  the  sale  of  realty  cannot,  by  any  stipulation  be- 
tween themselves,  deprive  third  persons,  not  parties  to  the 
contract,  of  their  statutory  right  to  a  mechanic's  lien  for 
material  or  labor  subsequently  furnished  to  the  vendee. 
Malmgren  v.  Phinney,  50  Minn.  457  (52  N.  W.  Rep.  915; 
18  L.  R.  A.  758).     As  a  general  rule  a  vendee  in  possession 
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under  a  contract  of  purchase  cannot,  to  the  prejudice  of  the 
holder  of  the  legal  title,  subject  to  a  mechanic's  lien  either 
the  building  or  the  land.  Pinkerton  v.  LeBeau^  S.  Dak. 
(54  N.  W.  Rep.  97).  Citings  Hickox  v.  Greenwood^ 
94111.  266;  Proctor  v.  T(rws,  116  111.  138  (8  N.  E.  Rep. 
569);  Stevens  \.  Lincoln^  114  Mass.  476;  Dutrov.  Wilson^ 
4  Ohio  St.  Ill ;  Wagar  v.  Briscoe,  88  Mich.  587 ;  Lauer  v. 
Bandorw,  48  Wis.  556.  Substantially  the  same  is  held  in 
Washington.  St.  Paul  d  T,  Z.  Co,  v.  Bolton  et  ux.,  5 
Wash,  St.  768  (82  Pac.  Rep.  787)  ;  Mentzer  et  al.  v.  Peters 
et  al.,  6  Wash.  St.  &40  (88  Pac.  Rep.  1078)  ;  lUf  v.  Forsell 
et  aL,  7  Wash.  St.  225  (84  Pac.  Rep.  928).  Where  a  vendee 
has  paid  part  of  the  purchase  price  and  it  is  provided  in  his 
contract  that  he  is  to  erect  buildings  upon  the  premises  of  a 
certain  value  within  a  certain  date,  he  has  such  an  interest  in 
the  land  as  may  be  subjected  to  a  mechanic's  lien.  McCue  v. 
Whitwell,  156  Mass.  205  (80  N.  E.  Rep.  1184). 

In  a  recent  case  the  authorities  are  reviewed  and  it  is  held 
by  a  divided  court  that  where  a  contract  of  sale  requires  the 
vendee  to  erect  a  building  on  the  land,  and  provides  that  the 
title  thereto  shall  remain  in  the  vendor  until  the  purchase 
price  is  paid,  the  vendor's  interest  in  the  land  is  subject  to  a 
mechanic's  lien  for  materials  furnished  and  work  done  in  the 
erection  of  such  house,  under  a  statute  which  provides  that 
mechanics'  liens  *'  shall  also  attach  to  and  be  a  lien  on  the  real 
property  of  any  person  on  whose  premises  such  improvements 
are  made,  such  owner  having  knowledge  thereof  and  consent- 
ing thereto."  Edwards  &  McCulloch  Lumber  Co,  v.  Mosher^ 
88  Wis.  672  (60  N.  W.  Rep.  264).  But  in  Nebraska  it  is 
held  that  the  mere  knowledge  by  the  vendor  of  an  intention 
of  his  vendee  to  make  improvements  will  not  postpone  a  pur- 
chase-money mortgage  to  a  mechanic's  lien  for  such  improve- 
ments. Holmes  et  al.  v.  Hutchins  et  al.,  88  Neb.  601  (57  N. 
W.  Rep.  514) .  One  in  possession  of  land  under  a  contract 
for  a  deed  is  an  owner,  under  a  statute  providing  that  any  per- 
son having  an  assignable  interest  shall  be  deemed  an  owner. 
Utah  Laws  1890,  p.  24,  §  1,  applied.  Cary-Lombard  Co.  v. 
Sheets,         Utah.  (87  Pac.  Rep.   572).      A   lien  for  im- 

provements made  for  a  party  who  has  contracted  to  purchase 
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the  land  is  enforcible  only  against  his  interest.  Williams  et 
aL  V.  Lane  et  al.,  87  Wis.  152  (58  N.  W.  Rep.  77)  ;  Thomas 
V.  Ellison,  57  Ark.  481  (22  S.  W.  Rep.  95). 

Sec.  408.     Priority  of  the  lien.     The  lien  is  subject  to 
existing  incumbrances.     Fletcher  v.  Kelly  et  aL,         la. 
(55  N.  W.  Rep.  474 ;  21  L.  R.  A.  847) ;  Pacific  Manfg  Co.  v. 
Brown  et  al..         Wash.  St.  (86  Pac.  Rep.  278);     Cole- 

man  v.  Oregonian  R.  Co.  25  Ore.  286  (85  Pac.  Rep.  656)  ; 
Levisey  v.  Brown,  85  Neb.  Ill  (52  N.  W.  Rep.  888)  ;  Chap- 
fell  V.  ^Smith,  40  Neb.  579  (59  N.  W.  Rep.  110)  ;  Central 
Trust  Co,  V.  Continental  Iron  Works  et  aU,  51  N.  J.  Eq. 
605  (28  Atl.  Rep.  595;  40  Am.  St.  Rep.  589).  As  a  general 
rule  a  mechanic's  lien  is  subject  to  a  prior  recorded  mortgage, 
but  it  takes  precedence  where  it  is  sought  to  be  enforced  for 
materials  and  labor  used  for  the  creation  of  a  structure  which 
previous  to  that  time  did  not  have  sufficient  existence  to  which 
the  mortgage  could  attach.  Garland  v.  Bear  Lake  d^  River 
W.  ^  Irr.  Co.  et  aL,        Utah.  (84 Pac.  Rep.  868).    By 

the  provisions  of  Ala.  Code,  §§  8018-19,  the  lien  takes  prece- 
dence over  a  prior  mortgage  to  the  extent  of  the  improve- 
ment made,  and  such  a  statute  is  held  constitutional.  Wim^ 
herly  v.  Mayherry  db  Co.,  94  Ala.  240  (10  So.  Rep.  157;  14 
L.  R.  A.  805).  For  construction  of  a  similar  statute  of 
North  Dakota  (Comp.  Laws,  §  5480),  see,  y antes  River 
Lum.  Co,  V.  Banner,  8  N.  Dak.  470  (57  N.  W.  Rep.  848). 
Where  a  lien  may  be  asserted  by  the  filing  of  a  notice  within 
a  given  time,  and  such'  notice  is  duly  filed,  the  lien  relates 
back,  and  has  priority  from  the  date  of  the  furnishing  of  the 
first  work  or  materials.  Tenn.  Acts  1889,  ch.  108  applied. 
Green  v.  Williams  et  al.,  92  Tenn.  220  (21  S.  W.  Rep.  520; 
19  L.  R.  A.  478)  ;  Wentivorth  et  al.  v.  Tubbs  et  al.,  58  Minn. 
888  (55  N.  W.  Rep.  548) ;  Mechanics'  M.  <&  L.  Co.  v.  Par- 
sons, hlY^^n.  408  (82  Pac.  Rep.  1078).  The  same  is  held 
under  N.C.  Stat.  (Code,  §§  ISOl,  1802) ,  Lookout  Lumber 
Co.  V.  Mansion  Hotel  d  Belt  R,  R.  Co.,  109  N.  C.  658  (14 
S.  E.  Rep.  85)  ;  and  in  Indiana  and  Illinois,  yeffersonville 
Water-Supply    Co.   v.   Riter,         Ind.  (87  N    E.  Rep. 

652) ;  St,  Louis  ^  P,  R.  R.  Co.  v.  Kerr,        111.  (88  N. 

E.  Rep.  688),  applying  111.  Rev.  Stat.,  ch.  82,  §§  55-57.    A 
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right  to  a  mechanic's  lien  acquired  before  the  execution  of  a 
purchase-money  mortgage  takes  precedence  thereof.  Haupt 
Lumber  Co.  v.  Westman  et  al,  49  Minn.  897  (52  N.  W. 
Rep.  88).  Where  a  contractor  fraudulently  receipts  the 
owner  in  excess  of  the  amount  which  has  been  paid  him  for 
the  purpose  of  enabling  the  latter  to  secure  a  mortgage  loan 
on  the  property,  such  contractor  will  be  estopped  to  assert  the 
superiority  of  the  mechanic's  lien  in  his  favor  as  to  such  mort- 
gage. Heidenhluth  v.  Fromhold,  111.  (88  N.  E. 
Rep.  980).  Whether  a  mortgage  executed  to  a  vendor  to 
secure  the  purchase  money  will  be  prior  to  mechanics'  liena 
which  have  accrued  before  its  execution  will  depend  on 
whether  the  interest  of  such  vendor  (the  mortgagee)  was  or 
was  not,  at  the  date  of  the  conveyance,  subject  to  the  liens. 
McCausland  v.  West  Duluth  Land  Co.,  51  Minn.  246  (58  N. 
W.  Rep.  464)  ;  Moody  v.  Tschabold,  52  Minn.  51  (58  N.  W. 
Rep.  1028). 

Under  Colo.  Gen.  Stat.,  §  2148,  providing  that,  "when 
the  lien  is  for  work  done  or  material  furnished  for  an  entire 
structure,  erection  or  improvement,  such  lien  shall  attach  to 
the  building,  erection  or  improvement,  for  or  upon  which 
such  work  was  done  or  materials  furnished,  in  preference  to 
any  prior  lien  or  incumbrance  or  mortgage  upon  land  upon 
which  the  same  is  erected  or  put,"  it  is  held  that  the  right  of  a 
lien  is  not  limited  to  the  one  who  contracts  for  or  who  puts  up 
the  entire  structure,  but  is  given  to  one  who  contributes  to  the 
erection  of  the  entire  building.  Church  v.  Stnithca  et  al.^  4 
Colo.  App.  175  (85  Pac.  Rep.  267).  Under  Minn.  Mechanics' 
Lien  Law  a  prior  mortgage  of  the  owner  which  remains  unre- 
corded until  after  materials  have  been  furnished  for  the  con- 
struction of  a  building,  but  is  recorded  before  liens  are  filed 
for  such  materials,  has  preference  over  such  liens.  Miller  v. 
Stoddard ^f^Wmn.  272  (52  N.  W.  Rep.  895;  16  L.  R.  A. 
288).  Followed  and  approved,  Noerenherg  v.  Johnson ^  51 
Minn.  75  (52  N.  W.  Rep.  1069).  Where  K.,  the  owner  of  a 
lot,  purchased  of  M.  a  building,  agreeing  to  pay  a  certain 
price  upon  the  removal  and  reconstruction  thereof  upon  his 
lot  and  gave  to  M.  his  note  for  the  agreed  sum  secured  by  a 
mortgage  upon  the  premises,  it  was  held  that  although  the 
mortgage  was  prior  in  point  of    time  it  did  not  take  preced- 
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ence  over  mechanics'  liens  filed  for  labor  and  material  fur- 
nished in  the  removal  and  reconstruction  of  such  building*. 
Bassett  \.  Menage,  52  Minn.  121  (58  N.  W.  Rep.  1064). 
Minn.  Gen.  Laws  1889,  ch.  200,  §§  5,  8,  10,  construed  and 
applied — priority  of  mechanic's  lien.  Hewson-Herzog  Sup- 
ply Co.  V.  Cook,  52  Minn.  584  (54  N.  W.  Rep.  751)  ;  Gardner 
V.  Leek,  52  Minn.  522  (54  N.  W.  Rep.  746).  A  mortgagee, 
where  money  is  loaned  with  which  to  make  improvements, 
does  not,  by  reserving  the  right  to  pay  mechanics'  liens  from 
the  amount  of  the  loan,  assume  any  liability  as  to  such  liens, 
nor  is  he  estopped  to  assert  the  priority  of  his  mortgage  over 
them.  Mechanics*  M.  <£  L,  Co,  v.  Denny  Hotel  Co.  of 
Seattle,        Wash.  St.  (82  Pac.  Rep.  1078).  B.  contracted 

to  sell  P.  certain  real  estate  for  a  consideration,  to  be  partly 
paid  in  cash  on  delivery  of  the  deed,  and  the  balance  to  be 
secured  by  mortgage  on  the  premises.  The  contract  provided 
that  P.  might  execute  a  mortgage  to  a  third  person,  which 
should  be  superior  to  the  purchase-money  mortgage  to  be  exe- 
cuted to  B.  P.  went  into  possession,  and  commenced  the 
erection  of  a  building  on  the  premises,  and  for  labor  and  ma- 
terial furnished  therefor  mechanics'  liens  attached  to  his  inter- 
est in  the  property.  Subsequently,  in  pursuance  of  their  con- 
tract, B.  conveyed  to  P. ,  who  thereupon  executed  a  first  mort- 
gage to  H.,  and  a  second  mortgage  for  purchase  money  to  B. 
Held  that,  in  an  action  to  enforce  the  mechanics'  liens, 
upon  a  sale  of  the  property  there  should  be  paid  out  of 
the  proceeds  (1)  H's  mortgage  to  the  extent  of  the  amount 
due  on  B's  mortgage ;  (2)  the  mechanics'  liens ;  (8)  the 
balance  of  H's  mortgage ;  and  (4)  B's  mortgage.  Reilly 
V.   Williams,        Minn.  (50    N.    W.  Rep.    826),  modi- 

fied.  Malmgren  v.  Phinney,  50  Minn.  457  (52  N.  W.  Rep. 
915;  18  L.  R.  A.  758).  Particular  fact  cases  as  to  pri- 
ority of  a  mechanic's  lien  or  a  mortgage.  Batchelder  v. 
Hutchinson,  161  Mass.  462  (87  N.  E.  Rep.  452)  ;  Carew  v. 
Stubbs,  155  Mass.  549  (80  N.  E.  Rep.  219).  Under  Mo.  Rev. 
Stat.  1889,  §  6706,  providing  that  a  mechanic's  lien  attaches 
"  to  the  extent  and  only  to  the  extent  of  all  the  right,  title  and 
interest  owned  therein  by  the  owner,"  it  is  held  that  where  a 
purchaser  gives  a  mortgage  for  the  price,  the  deed  which  he 
receives,  and  the  mortgage  which  he  gives,  constitute  but  one 
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transaction,  and  the  lien  of  the  mortgage  cannot  be  displaced 
or  postponed  by  a  mechanic's  lien  which  attached  simultane- 
ously with  the  acquisition  of  title  by  the  mortgagor.  Russell 
V.  Grant,  122  Mo.  161  (26  S.  W.  Rep.  958).  A  provision  in 
a  mining  lease  to  the  effect  that  improvements  made,  by  the 
lessee  should  become  the  property  of  the  lessor,  as  a  part  of 
the  land,  is  subject  to  a  statutory  provision  (Mont.  Comp. 
Stat.,  Div.  5,  §  1875,)  providing  that  where  the  person  has  a 
lien  on  a  building  for  material  furnished,  and  the  interest  of 
the  owner  thereof  in  the  land  is  a  leasehold,  the  building  may 
be  sold  to  satisfy  the  lien,  and  may  be  removed  by  the  pur- 
chaser. Montana  Lumber  dk  Mfg,  Co,  v.  Obelisk  Mining  <& 
Concentrating  Co.,  Mont.  "  (87  Pac.  Rep.  897).  Under 
Mont.  Comp.  Stat.,  ch.  82,  §  1876,  a  mechanic's  lien,  as  to  the 
building  or  improvement,  is  not  subject  to  prior  liens  or  incum- 
brances and  the  lien  claimant  may  have  such  building  or  im- 
provement sold  under  execution,  and  the  purchaser  may  re- 
move the  same  within  a  reasonable  time ;  and  it  is  held  that 
a  purchaser  on  foreclosure  of  such  a  lien  may,  as  against  the 
holder  of  a  prior  mortgage  on  the  land,  remain  in  pos- 
session until  foreclosure  of  the  mortgage  without  losing  his 
right  to  remove  the  building  or  improvement.  Grand 
Opera  House  Co.  v.  McGuire^  14  Mont.  558  (87  Pac.  Rep. 
607).  Pa.  Act  March  4,  1879,  Pub.  Laws,  ch.  77,  ap- 
plied. Mutual  Life  Ins.  Co,  v.  Walling^  51  N.  J.  Eq. 
99  (26  Atl.  Rep.  458).  Under  a  statute  (R.  I.  Pub.  Stat.,ch. 
177,  §  1,)  as  amended  by  Pub.  Laws  March  21st,  1888,  ch. 
696,  §  1,  providing  that  a  mechanic's  lien  shall  have  prefer- 
ence over  any  other  lien  which  shall  originate  subject  to  the 
commencement  of  the  building,  or  improvement,  it  is  held 
that  the  digging  of  a  cellar  is  a  sufficient  commencement  to 
give  priority  to  such  a  lien,  provided  there  is  no  interruption 
in  the  construction  amounting  to  an  abandonment.  Bassett 
et  al.  V.  Swarts,  17  R.  I.  215  (21  Atl.  Rep.  852).  For  an 
extensive  discussion  of  general  principles  as  to  the  priority  of 
mechanics'  liens  and  mortgages,  see  Hoagland  et  ah  v.  Lowe 
et  ah,  89  Neb.  897  (58  N.  W.  Rep.  197)  ;  14  L.  R.  A.  pp. 
805-807 »  note  ;  Holmes  et  al.  v.  Huichins  et  al.  88  Neb.  601 
(57  N.  W.  Rep.  514)  ;  Kilpatrick  et  al,,  v."  Kansas  City  it 
B.  R.  Co,  et  al.,  88  Neb.  620  (57  N.  W.  Rep.  664). 
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Sec.  499.  Public  buildings.  Property  exempt  from 
execution  upon  grounds  of  public  necessity  cannot  be  subjected 
to  a  mechanic's  lien.  HalVs  Safe  d:  Lock  Co,  v.  Sciies  ei  al. , 
S8  W.  Va.  691  (18  S.  E.  Rep.  895).  Citing,  Board  v. 
O'  Conner,  86  Ind.  586 ;  Williams  v.  Controllers,  18  Pa.  St. 
275 ;  Poillon  v.  Mayor  etc. ,  47  N.  Y.  666 ;  Secristw.  Delaware 
Co,,  100  Ind.  59 ;  Whiting  v.  Story  Co,,  54  Iowa  81  (6  N.  W. 
Rep.  187) ;  Panole  Co,  v.  Gillen,  59  Miss.  198 ;  Bouton  v.  Mc- 
Donough  Co.,  84  111.  884 ;  15  Amer.  &  Eng.  Enc.  Law  29.  A 
lien  cannot  be  acquired  against  public  buildings,  yeffries  v. 
Myers,        Ind.  App.  (87  N.   E.  Rep.  801)  ;  Hovey  y. 

Town  of  East  Providence,  17  R.  I.  80  (20.Atl.  Rep.  205). 
It  is  only  the  property  of  public  or  quasi  public  corporations 
that  can  claim  the  benefit  of  such  an  exemption.  McJLeod  v. 
Central  Normal  School  Ass'n,  152  Pa.  575  (25  Atl.  Rep. 
1109).  A  mechanic's  lien  will  not  be  allowed  to  extend  to 
the  machinery  constituting  a  part  of  the  water  works  of  a  cor- 
poration, organized  to  furnish  water  to  a  city,  nor  to  its  fran- 
chise. Chapman  Valve  Mfg.  Co.  v.  Oconto  Water  Co., 
Wis.  (60    N.    W.    Rep.     1004),    specially     approving 

Wilkinson  V.  Hoffman,  61  Wis.  687  (21  N.  W.  Rep.  816). 
§§  688e  and  688f,  Kans.  Civ.  Code,  do  not  prevent  or  take  away 
from  the  laborer  or  material  man  his  right  to  a  mechanic's  lien 
upon  a  public  building.  Sess.  Laws  1887,  ch.  179,  §§  1,  2. 
Board  of  Com.  of  yewell  Co,  v.  S.  £  T.  Mfg.  Co,  et  al.,  52 
Kans.  258  (84  Pac.  Rep.  741).  Pa.  Act,  March  80,  1892, 
construed  and  applied.  Comers  of  Pub.  Inst,  of  Trenton  v. 
Eell,        N.  J.  (29  Atl.  Rep.  816). 

Sec.  500.  Joint  lien  on  several  lots  or  buildings.  It 
is  held,  under  Hill's  Ann.  Oregon  Laws,  §§  8669,  8670,  8678, 
that  one  who,  under  an  entire  contract,  furnishes  materials 
used  indiscriminately  in  the  erection  of  several  houses  on  con- 
tiguous lots,  belonging  to  the  same  owner,  may  include  all  the 
buildings  and  l6ts  in  one  notice  of  lien.  Willamette  S,  M. 
L,  £  Mfg.  Co.  V.  Shea  et  al.,  24  Ore.  40  (82  Pac.  Rep.  759). 
Numerous  authorities  collated  and  discussed.  The  same  is 
held  under  the  statutes  of  Iowa,  Williams  v.  yudd-  Wells  Co., 

la.  (59  N.    W.  Rep.   271)  ;    Maryland,  Maryland 

Brick  Co,  of  Baltimore  v.  Spilman  et  al.,  76  Md.  887  (25  Atl. 
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Rep.  297;  85  Am.  St.  Rep.  481;  17  L.  R.  A.  599);  Mis- 
fiouri  (Rev.  Stat.  1889,  §  6729),  Walden  v.  Robertson,  120 
Mo.  88  (25  S.  W.  Rep.  849)  ;  Nebraska,  Wakefeld  v.  Latey 
ti  al.,  89  Neb.  285  (57  N.  W.  Rep.  1002).  The  fact  that  the 
lots  are  owned  by  several  persons  in  severalty  .does  not  prevent 
this  rule  from  applying.  Mcnzel  v.  Tubhs,  51  Minn.  864  (58 
N.  W.  Rep.  658 ;  17  L.  R.  A.  815) ;  Miller  v.  Shepard,  60 
Minn.  268  (52  N.  W.  Rep.  894)  ;  Fullerton  v.  Leonard, 
S.  Dak.  .  (62  N.  W.  Rep.  825) ,  applying  S.  D.  Comp. 
Laws,  §§  5469,  6470 ;  and  in  Nebraska  the  same  principal 
was  held  to  apply  to  non-contiguous  lots,  Bohn  Sash  £  Door 
Co.  V.   Case,        Neb.  (60  N.  W.  Rep.   576).     But  in 

such  cases  the  lien  claimant  may  enforce  his  lien  separately 
against  each  lot,  provided  he  proves  what  part  or  portion  of 
such  labor  or  material  entered  into  the  construction  of  the 
building  situated  on  each,  if  the  rights  of  third  parties  are  not 
thereby  prejudiced.  Miller  v.  Shefard,  50  Minn.  268  (52  N, 
W.  Rep.  894)  ;  Byrd  v.  Cochran  et  al.,  89  Neb.  109  (58  N. 
W.  Rep.  127). 

Sec.  501.  Loss  or  waiver  of  lien.  The  statutory 
right  to  a  mechanic's  lien  may  be  released  or  waived  by  a 
written  instrument  based  upon  a  valid  consideration.  Burns 
V.  Carlson,  58  Minn.  70  (54  N.  W.  Rep.  1055).  A  subcon- 
tractor's right  to  a  lien  is  not  affected  by  the  waiver  or  loss  of 
the  contractor's  lien.  Green  v.  Williams  et  aL,  92  Tenn. 
220  (21  S.  W.  Rep.  520;  19  L.  R.  A.  478).  Taking  collat- 
eral  security  in  a  manner  not  inconsistent  with  the  retention 
of  the  Hen  is  not  a  waiver.  Kilfatrick  et  aL  v.  Kansas  City 
4S:  B.  R.  Co.  et  aL,  88  Neb.  620  (57  N.  W.  Rep.  664) ; 
I.  Smith  <&  Son  Co.  v.  Parsons  et  aL,  87  Neb.  677  (56  N.  W. 
Rep.  826)  ;  Hill  v.  Alliance  Bldg.  Co.,        S.  Dak.  (60 

N.  W.  Rep.  752)  ;  Smith  <&  Vaile  Co.  v.  Butts,  Miss. 
(16  So.  Rep.  242)  ;  Kilpatrick  et  aL  v.  Kansas  City  db 
B.  R,  Co.  et  aL,  88  Neb.  620  (57  N.  W.  Rep.  664).  In 
Illinois  it  is  held  that  the  taking  of  other  security,  either  on 
property  or  that  of  individuals  not  parties  to  the  transaction, 
operates  to  discharge  the  lien.  Kankakee  Coal  Co.  et  al.  v. 
Crane  Bros.  Manufg  Co.,  188  III.  207  (27  N.  E.  Rep.  985). 
Making  an  unexecuted  agreement  to  take  a  mortgage  security 
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on  the  premises  is  not  a  waiver  of  the  Hen.  Barnard  db  Leas 
Mf'g  Co.   V.    Galloway  et  ah,         S.  Dak.  (58  N.  W. 

Rep.  565).  Nor  is  the  taking  of  a  note,  Davis  v.  Parsons^ 
157  Mass.  584  (82  N.  E.  Rep.  1117)  ;  but  the  contrary  is  held 
where  the  note  does  not  mature  until  the  expiration  of  the 
time  to  file  a  lien,  Blakeley  v,  Moskier,  94  Mich.  299  (64 
N.  W.  Rep.  54).  Whether  the  taking  of  a  note,  draft,  or 
bill  of  exchange  of  the  owner  for  the  amount  due  operates  as 
a  waiver  of  the  lien  is  a  question  of  fact  to  be  determined 
from  all  the  facts  and  circumstances  of  the  case.  Barnacle  v. 
Henderson,         Neb.  (60  N.    W.   Rep.   882).     The  ac- 

ceptance of  a  note  of  a  third  person  in  discharge  of  the 
amount  due  is  an  abandonment  of  the  lien.  /.  Smith  <&  Son 
Co.  V.  Parsons  et  aL,  87  Neb.  677  (56  N.  W.  Rep.  826).  It 
is  held  that  an  assignment  of  a  note  taken  to  secure  the  pay- 
ment  for  labor  and  material  for  which  a  lien  has  been  duly 
filed,  is  not  a  waiver  or  abandonment  of  the  lien.  Hill\. 
Alliance  Bldg.  Co.,         S.  Dak.  (60  N.  W.  Rep.  752). 

Neither  is  an  assignment  of  the  claim.  Potvin  v.  Denny 
Hotel  Co.,  9  Wash.  St.  816  (87  Pac.  Rep.  820;  88  Pac.  Rep. 
1002). 

In  Nebraska  and  California  it  is  held  that  the  right  to  file 
the  lien  cannot  be  assigned  and  the  assignment  of  the  debt  be- 
fore the  lien  is  filed  destroys  the  right.     Noll  v.  Kenncally  et 
ah,  87  Neb.  879  (56  N.  W.  Rep.  722)  ;  McCrea  v.  Johnson, 
104  Cal.  224  (87  Pac.  Rep.  902).     The  lien  of  a  contractor 
and  also  of  a  subcontractor  is  lost    by  a   destruction  of  the 
building  before  its  completion.      Goodman  v.  Baerlocher,  88 
Wis.  287  (60  N.  W.  Rep.  415.)    Reviewing  and  citing  numer- 
ous authorities.     The  taking  of  a  personal  judgment  by  one 
having  a  lien  does  not  operate  as  a  waiver  thereof.     Kirkwaod 
V.  Hoxie,  95  Mich.  62  (54  N.  W.  Rep.  720;  85  Am.  St.  Rep. ' 
549).     Where  a  partly  performed  building  contract  is  canceled 
by  mutual  consent,  and  the  value  of  the  work  done,  and  ma- 
terials furnished,  ascertained  and  agreed  upon,  and  the  owner 
promises  to  pay  such  ascertained  value,  the  lien  security  is  not 
waived  or  lost.     Bruce  v.   Lennon,  52  Minn.  547  (54  N.  W. 
Rep.  789) .     A  provision  in  a  building  contract  that  the  owner 
will  not  be  in  any  manner  accountable  for  any  loss  or  damage 
that  may  happen  to  the  work,  or  for  any  of  the  materia^ls,  and 
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that  the  contractor  shall  alone  be  responsible  for  all  accidents  ^ 
injuries,  damages,  or  hurt  to  any  person  or  property,  does  not 
prevent  the  contractor  or  a  subcontractor  from  filing  a  lien. 
Nice  V.  Walker  et  aL,  158  Pa.  St.  128  (25  Atl.  Rep.  1065;  84 
Am.  St.  Rep.  688).  Particular  covenants  by  a  contractor 
against  liens  held  not  to  preclude  him  from  filing  a  lien. 
Schmidv.  Palm  Garden  Imp.  Co,,  162  Pa.  St.  211  (29  Atl. 
Rep.  727)  ;  Bassett  et  al.  v.  Swarts,  17  R.  I.  215  (21  Atl.  Rep. 
862)  ;  Zarrs  v.  Keck  et  al.,  40  Neb.  456  (68  N.  W,  Rep. 
038).  Md.  Code,  art.  68,  §  8,  construed  and  applied.  Mary- 
land Brick  Co.  of  Baltimore  City  v.  Spilman  et  al.,  76  Md, 
.  887  (25  Atl.  Rep.  297 ;  85  Am.  St.  Rep.  481 ;  17  L.  R.  A. 
599). 

Sec.  502.  Subcontractors  and  material  men.  Stat- 
utes giving  to  subcontractors  a  lien  are  to  be  strictly  construed. 
Rice  V.  Carmichacl  et  al.,  4  Colo.  App.  84  (84  Pac.  Rep. 
1010).  They  are  not  to  be  extended  by  construction  so  as  to> 
include  creditors  of  subcontractors.  Roach  v.  Woodall,  91 
Tenn.  206  (18  S.  W.  Rep.  407)  ;  Schaar  v.  Knickerbocker  Ice 
Co.,  149  111.  441  (87  N.  E.  Rep.  54).  Nor  is  it  to  include  one 
who  sells  building  material  to  a  contractor  without  knowing 
what  is  to  be  done  with  it.  Mills  v.  Terry  Mfg.  Co.,  91 
Tenn.  469  ( 19  S.  W.  Rep.  828) .  The  time  within  which  a 
material  man's  lien  must  be  filed  begins  to  run  from  the  date 
of  the  sale  and  delivery  of  the  last  item.  Mathews  v.  Wag-- 
genhaeuser  Brewing  Ass* n  et  al.^  88  Tex.  604  (19  S.  W.  Rep. 
150)  ;  Pacific Manfg  Co.  v.  Brown  et  al.,  8  Wash.  St.  847  (8& 
Pac.  Rep.  278)  ;  New  Ehenezer  Ass^n  et  al.  v.  Gress  Lumber 
C^.,89  Ga.  125  (14  S.  E.  Rep.  892)  ;  Carey- Lombard  Lumber 
Co.  Y.Fullenwider,  150  111.  629  (87  N.  E.  Rep,  899).  But 
a  different  rule  is  held  under  R.  I.  Pub.  Laws  1888,  ch.  696,  § 
4.  Newell  v.  Campbell  Mach.  Co.,  17  R.  I.  74  (20  Atl.  Rep. 
158).  It  must  appear  that  the  materials  we're  sold  to  be  used, 
and  were  actually  used,  in  the  structure  sought  to  be  charged. 
Roebling  Sons  Co.  v.  Bear  Valley  Irr.  Co.  et  al.,  99  Cal.  488 
(84  Pac.  Rep.  80)  ;  Mc Garry  v.  Averill,  50  Kan.  862  (81 
Pac.  Rep.  1082 ;  84  Am.  St.  Rep.  120)  ;  Cook  et  al.  v.  Rome 
Brick  Co.,  98  Ala.  409  (12  So.  Rep.  918).  A  material  man'* 
lien  will  be  confined  to  such  materials  as  are  actually  used  irt 
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the  building  or  are  delivered  at  the  building  for  use  therein. 
Weir  etaL  v.  Barnes  et  aL,  88  Neb.   875   (57  N.  W.   Rep. 
750).     A  lien  may  be  claimed  for  material  delivered  at  the 
shop  of  the  builder  under  his  direction,  it  being  worked  there 
and   subsequently   used   in   the    building.      Badger  Lumber 
Co,  v.  Mayes  et  aL,  88  Neb.  822  (57  N.  W.  Rep.  518).     A 
lien  is  not  acquired  by  one  selling  materials  to  a  contractor, 
when   they   are  supplied  under  an  ordinary  sale  on  credit, 
though  the  contractor  may  actually  use  them  in  building  a 
house   or  making  an  improvement.      Wagner  v.  Darby ^  49 
Kan.  848  (80  Pac.  Rep.  475 ;  88  Am.  St.  Rep.  869).     Citing, 
Clark    V.    Hall,   10    Kan.   81;    Weaver  v.    Sells,   Id.    609; 
Chapin  v.  Paper  Works,  80  Conn.  471;   Odd  Fellows'  Hall 
V.  Masser,  24  Pa.  St.  507.      But  the  law  presumes  that  one 
furnishing  material  to  be  used  in  a  particular  building  intends 
to  claim  the  benefit  of  the  statute.      Cook  et  al.  v.  Rome  Brick 
Co.,  98  Ala.  409  (12  So.  Rep.  918).     A  lien  for  material 
especially  designed  for  a  building  and  necessary  to  its  comple- 
tion is  not  lost  by  the  contractor  suspending  work.  Mechanic^ 
M.  <&  Z.    Co.  V.  Denny  Hotel  Co,  of  Seattle,         Wash.  St. 
(82  Pac.  Rep.  1078).    If  the  labor  performed  or  material 
furnished  is  such  as  to  constitute  a  breach  of  the  contract  of 
the  builder,  the  subcontractor  cannot  enforce  a  lien.     Boynton 
Furnace  Co.  v.  Gilbert,  87  la.  15  (58  N.  W.  Rep.  1085). 

In  the  absence  of  a  statute,  subcontractors'  liens  are  not 
affected  by  the  fact  that  their  aggregate  amount  exceeds  the 
contract  price.  Taylor  et  al.  v.  Murphy,  148  Pa.  St.  887  (28 
Atl.  Rep.  1184;  88  Am.  St.  Rep.  825).  In  Texas  it  is  held 
that  the  mechanic's  lien  which  may  be  acquired  by  a  subcon- 
tractor cannot  operate  to  make  the  owner  of  the  improved 
property,  or  the  property  itself,  liable  for  a  greater  sum  than 
that  which  is  due  the  contractor  at  the  time  of  the  notice,  or 
which  may  thereafter  become  due,  for  work  actually  done 
under  the   contract.     Dudley  v.    yones,         Tex.  (25  S. 

W.  Rep.  994) .  Substantially  the  same  is  held  in  Michigan 
and  New  York,  yewcll  v.  Paron,  94  Mich.  88  (58  N.  W. 
Rep.  951)  ;  Kelly  v.  Bloomingdale  et  al.,  189  N.  Y.  848  (84 
N.  E.  Rep.  919).  "The  contractor's  agreement  with  the 
owner  to  pay  for  all  materials  does  not  affect  the  right  of  one 
furnishing  them  to  a  lien,  although  he  may  expect  payment 
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from  the  contractor.      Clark  v.  Hucy^         Ind.  App.  (86 

N.  E.  Rep.  52)  ;  nor  does  charging  the  materials  to  the  con- 
tractor personally,  affect  the  lien,  Bassett  et  al.  v.  Bertorelli^ 
92  Tenn.  548  (22  S.  W.  Rep.  428)  ;  or  reserving  title  until 
paid  for,  Peninsular  Gen.  Electric  Co.  v.  Norrisy  100  Mich. 
496  (59  N.  W.  Rep.  151).  In  order  to  defeat  an  action  by  a 
subcontractor  it  must  be  shown  that  he  has  been  paid.  It  is 
not  enough  to  show  that  the  owner  has  paid  the  contractor. 
Gould  etaL  v.  Barnard,  14  Mont.  885  (86  Pac.  Rep.  817). 
In  the  absence  of  a  subsequent  promise,  on  a  secular  day,  to 
pay  therefor,  no  recovery  can  be  had  for  materials  furnished 
on  Sunday.  Williams  et  aL  v.  Lane  et  al.,  87  Wis.  152  (58 
N.  W.  Rep.  77).  One  who  contracts  with  a  corporation  to 
furnish  material  for  his  building  is  estopped  to  deny  its  cor- 
porate existence  in  an  action  by  it  to  foreclose  a  lien.  Wash- 
ington Mill  Co.  V.  Craig  et  al.,7  Wash.  St.  556  (85  Pac.  Rep. 
418) .  A  subcontractor  cannot  pay  the  wages  of  his  employees, 
take  an  assignment  of  their  liens  and  enforce  the  same. 
Krakaner  v.  Locke,  6  Tex.  Civ.  App.  446  (25  S.  W.  Rep. 
700).  A  subcontractor's  lien  against  one  having  the  record 
title  cannot  be  defeated  by  secret  agreement  of  the  apparent 
owner  with  another  to  whom  the  property  really  belonged. 
McCollum  V.  Riale,  168  Pa.  St.  608  (80  Atl.  Rep.  282). 

A  material  man's  right  to  a  lien  does  not  depend  on  the 
contractor's  right  to  recover  against  the  owner,  but  he  is 
entitled  to  a  lien  where  he  furnished  materials  on  credit  of  the 
structure.  Linden  Steel  Co,  v.  Rough  Run  Manuf^g  Co,, 
158  Pa.  288  (27  Atl.  Rep.  895).  A  lien  for  materials  against 
a  manufacturing  establishment  consisting  of  a  group  of  build- 
ings is  not  affected  by  the  destruction  of  the  particular  build- 
ing in  which  the  materials  were  used,  before  the  filing  of  the 
lien.  Linden  Steel  Co,  v.  Rough  Run  Manufg  Co,^  158  Pa. 
288  (27  Atl.  Rep.  895).  Where  a  contractor's  property  has 
been  put  into  the  hands  of  a  receiver,  a  material  man,  who 
has  released  bis  lien  for  materials  furnished,  cannot  claim  a 
lien  on  the  fund  in  the  receiver's  hands,  arising  from  the  pay- 
ment made  for  the  construction  of  such  building.  Griffin  v. 
Booth,         111.  (88  N.  E.Rep.  551).     Where  the  owner 

of  property  acquiesces  in  the  improvement  thereof  by  the 
occupant,  knowing  that  materials  are  furnished  to  him  relying 
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upon  the  property  as  security,  a  lien  may  be  enforced  against 
the  property  for  such  materials,  but  no  personal  judgment  can 
be  rendered  therefor  against  the  owner.  Wi  liver  ding'  v.  Offi- 
neery  87  la.  475  (54  N.  W.  Rep.  592).  In  Arkansas,  a  subcon- 
tractor's lien  cannot  arise  in  the  absence  of  a  contract  by  the 
owner  with  some  one  for  the  making  of  the  improvement ;  and 
the  sum  the  owner  has  stipulated  to  pay  the  contractor  limits 
his  liability  to  subcontractors.  McFadden  v.  Stark  et  al.^  58 
Ark.  7  (22  S.  W.  Rep.  884).  One  who  misleads  a  subcon- 
tractor and  causes  him  to  complete  his  contract  by  telling  him 
that  he  has  in  his  hands  sufficient  money  of  the  contractor  to 
pay  his  bill  will  be  estopped  to  deny  that  fact  in  an  action  by 
the  subcontractor,  he  having  failed  to  comply  with  the  pro- 
visions of  the  statute  so  as  to  exempt  his  property  from  such  a 
lien.     McConnell  \,   Worns^        Ala.  (14  So.  Rep.  849). 

An  agreement  by  the  contractor  with  the  owner  that  no  liens 
shall  be  filed  is  binding  on  subcontractors  and  material  men. 
McElroy  v.  Braden,  152  Pa.  St.  78  (25  Atl.  Rep.  235)  ;  In 
re  Jackson,         Pa.  St.  (29  Atl.  Rep.  888).     This  rule 

does  not  apply  where  the  contractor  is  in  fact  the  real  owner 
of  the  property,  the  title  being  merely  in  the  name  of  another 
as  his  trustee.  Ballman  v.  Heron  et  al.,  160  Pa.  St.  877  (28  Atl. 
Rep.  914).  An  agreement  by  a  contractor,  ''to  release  and 
discharge  the  house  from  the  operation  of  all  liens  for  mate- 
rial furnished  or  work  done  in  the  construction  of  the  same," 
does  not  prevent  a  subcontractor  having  a  lien.  Schroeder  v. 
Galland,  1  Ballards'  Annual,  §  562,  distinguished.  Taylor 
ei  al  V.  Murphy,  148  Pa.  St.  887  (28  Atl.  Rep.  1184 ;  88  Am. 
St.  Rep.  825) ;  Evans  v.  Grogan,  158  Pa.  121  (25  Atl.  Rep. 
804)  ;  Smith  v.  Levick,  158  Pa.  522  (26  Atl.  Rep.  97).  To 
the  same  effect,  see  Samuel  y.  Cresswell  Iron  Works  v. 
O'Brien,  156  Pa.  172  (27  Atl.  Rep.  131)  ;  Lucas  v.  O'Brien 
et  aL,  159  Pa.  585  (28  Atl.  Rep.  864) ;  Howarth  v.  Chester 
City  Presbyterian  Church,  162  Pa.  17  (29  Atl.  Rep.  291). 
But  it  is  held  that  a  stipulation  in  a  contract  with  the  original 
contractor  that  no  liens  should  exist  or  be  claimed  for  labor  or 
material,  will  not  bar  a  labor  and  material  man's  lien  who  has 
not  assented  to  it.  Norton  v.  Clark,  85  Me.  857  (27  Atl. 
Rep.  252). 
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Sec.  508.  Same — Construction  of  statutes.  Service 
of  notice  upon  an  attorney  who  is  empowered  to  make  settle- 
ment of  claims  against  the  building,  is  service  upon  the  agent 
of  the  ow^ner,  within  the  meaning  of  the  Iowa  statute  requir- 
ing notice  to  be  served  '*  upon  the  owner,  his  agent  or  trustee," 
and  is  sufficient.  Wickham  et  al,  v.  Monroe  et  aL^  la. 
(57  N.  W.  Rep.  484).  Under  111.  Rev.  Stat,  ch.  82,  §§ 
80-88,  the  right  of  a  material  man  or  subcontractor  to  a  lien, 
depends  upon  the  owner's  being  indebted  to  the  contractor  at 
the  time  of  service  of  notice  upon  him.  Shaw  v.  Chicago 
Sash,  Door  <t  Blind  Manfg  Co, ,  144  111.  520  (88  N.  W.  Rep. 
870).  The  notice  may  be  served  before  the  completion  of  the 
contract  or  payment  falls  due .  Carey-JLombard  Lumber  Co, 
v.  Fullenivider,  150  111.  629  (87  N.  E.  Rep.  899).  Iowa 
Acts,  16th  Gen*  Assem.,  ch.  100,  §§  6,  7,  applied — service  of 
notice  by  subcontractor.  McCracken  v.  Chicago,  R,  /.  <&  P, 
By.  Co,,         la.  (58  N.  W.  Rep.  1088).     Under  Indiana 

Act  March  6,  1888,  §  5,  in  order  for  one  furnishing  material  to 
a  contractor  to  acquire  a  lien,  he  must  notify  the  owner  or  his 
agent  at  or  before  the  time  of  furnishing  the  same;  and  this 
section  is  not  repealed  by  Act  March  9th,  1889.  Beaver  v. 
Wilkinson,         Ind.  (87  N.  E.  Rep.  188)  ;  Jcffersonvillc 

Water-Supply    Co.  v.  Riier,  Ind.  (87  N.   E.  Rep. 

652).  Sufficiency  of  notice.  Adams  v.  Shaffer  ct  aL,  182 
Ind.  881  (81  N.  E.  Rep.  1108).  Mere  information  to  the 
owner  of  a  building,  that  one  is  furnishing  materials  to  be 
used  in  its  construction,  or  his  personal  knowledge  of  that 
fact  alone,  is  not  sufficient  ground  upon  which  to  base  a  lien. 
^uaack  V.  Schmidet  aL,  181  Ind.  185  (80  N.  E.  Rep.  514). 
Under  Minn.  Laws  1889,  ch.  200,  §  1 ,  which  gives  a  lien  to 
anyone  who  furnishes  material  "  for  the  erection  of  any 
house,"  &c.,  &c.,  it  is  held  that  one  who  sells  and  delivers  to  a 
contractor  material  to  be  used  in  the  erection  of  a  building, 
actually  constructed  or  in  process  of  construction,  is  entitled  to 
a  lien,  though  the  material  be  not  in  fact  used  in  the  building. 
Burns  v.  Sewell,  48  Minn.  425  (51  N.  W.  Rep.  224).  Un- 
der  Nebraska  statutes  it  is  held  that  a  lien  may  be  acquired  for 
material  furnished  to  the  subcontractor  of  a  subcontractor. 
Zarrs  v.  Keck  et  al.,  40  Neb.  456  (58  N.  W.  Rep.  988).  The 
same  is  held  under  Minn.  Gen.  Stat.,  ch.  90,  §  1,  as  amended 
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in  1874  (ch.  69) ;  Spafford  v.  Duluth  R.  JV.  d  S.  7?.  Co,, 
48  Minn.  515  (51  N.  W.  Rep.  469).  But  the  contrary  is  held 
under  the  statutes  of  Tennessee.  Lowensiein  v.  Reynolds  et  aL , 
92  Tenn.  548  (22  S.  W.  Rep.  210).  Under  S.  Dak.  Comp. 
Laws,  §§  5469,  5470,  a  subcontractor  furnishing  material  or 
labor,  not  to  the  owner,  but  to  the  contractor,  may  acquire 
and  enforce  a  lien  on  the  building,  and  on  the  interest  of  the 
owner  of  the  real  estate  on  which  it  stands,  by  filing  a  notice 
thereof  within  sixty  days  from  the  date  of  furnishing  the 
material  or  labor ;  and  such  lien,  within  the  limit  of  the  con- 
tract price  between  the  owner  and  contractor,  may  be  enforced, 
irrespective  of  the  state  of  the  account  between  the  owner  and 
contractor,  or  the  amount  due  or  unpaid  upon  such  contract. 
Albright  V.  Smith,  2  S.  Dak.  577  (51  N.  W.  Rep.  590) ; 
Albright  v.  S?nith,         S.   Dak.  (54  N.  W.  Rep.  816). 

Wis.  Rev.  Stat.,  §  8315,  as  amended  by  Laws   1885,  ch.812, 
construed — subcontractor's   lien  ;  restriction  to  contract  price. 
WrigHtv.  Pohls,  88  Wis.  560  (58  N.   W.  Rep.    848).     A 
lien    for   materials  furnished  is   a  "  mechanic's  lien,"  within 
the  meaning  of  Mont.  Code  Civ.  Proc,  §  828,  which  provides 
that  the  statute  exempting  homesteads  "  shall  not  affect  any 
laborer's  or  mechanic's  lien."     De  Witt,  J.,  dissenting.     Ron- 
ner  v.  Minnier  et  aL,  18  Mont.  269  (84  Pac.  Rep.  80 ;  40  Am. 
St.  Rep.  441).     A  judgment  creditor  of  a  railroad  contractor 
having  gamisheed  the  company  for  the  amount  due  such  con- 
tractor has  priority  over  a  subcontractor's  lien  sought  to  be 
enforced  under  Oregon  Laws  1889,  p.   75,  the  notice  of  the 
lien  being  given  subsequent  to  the  garnishment.      Coleman  v. 
Oregonian  R.  Co.,  25  Ore.  286  (85  Pac.  Rep.  656).     Under 
Tex.  Rev.  Civ.  Stat.,  art.   8179a,  one   who  has    undertaken 
and  performed  a  sub-contract   for  the  construction  of  several 
miles  of  a  railroad,  at  a  specified  sum  per  mile,  cannot  enforce 
a  mechanic's  lien  therefor.     Krakaner  v.  Locke,  6  Tex.  Civ. 
App.  446  (25  S.  W.   Rep.   700) ;     Parks  v.  Locke,         Tex. 
(25  S.  W.  Rep.    702).     A  statute   (Pa.   Act   June   8, 
1891),  by  which  it  is  provided  that  '*  all  persons  contracting 
with  the  owner  of  ground  for  the  erection  "  thereon  of  any 
new  building  shall  be  deemed  his  agent  when  procuring  work 
or  materials  therefor,  and  any  subcontractor  may  have  a  lien 
for  the  value  of  labor  or  material  furnished  "  notwithstanding 
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any  stipulations  to  the  contrary  in  the  contract  between  the 
owner  and  the  contractor,  unloss  such  stipulations  shall  have 
been  consented  to  in  writing  by  such  subcontractor/'  was 
held  unconstitutional.  Waiers  v.  IVoIf,  162  Pa.  St.  158  (29 
Atl.  Rep.  646). 

Cal.  Code  Civ.  Proc,  §  1184,  construed.  JRuss  Lumber 
d  Mill  Co.  V.  Roggenkamp  et  al,^         Cal.  (85  Pac.  Rep. 

648).  Section  8,  p.  722,  McClel.  Dig.,  as  to  lien  of  material 
men,  was  repealed  by  the  Act  of  Feb,  16,  1885.  Scott  v. 
Hempel,  88  Fla.  818  (14  So.  Rep.  840).  Ga.  Code,  §  1979, 
applied.  N'ew  Ehenezer  Ass^n  et  al,  v.  Gress  Lumber  Co,  y 
89  Ga.  125  (14  S.  E.  Rep.  892)  ;  Carter  d  Co.  v.  Rome  <^ 
CarrolUon  Construction  Co.  et  aL,  89  Ga.  158  (15  S.  E.  Rep. 
86).  Dl.  Rev.  Stat.,  ch.  82,  §§  55-57,  applied— subcontract- 
or's lien  on  a  railroad.     St,  Louis  <&  P.  R,  R.  Co,  v.  Kerr^ 

111.  (88  N.  E.  Rep.  688).    Elliott's  Supp.  Ind.  Stat., 

§  1692  (now  repealed),  applied,     ^uaack  v.  Schmid  et  al.^ 

181  Ind.  185  (80  N.  E.  Rep.  514)  ;  Hubbard  et  al.  v.  Moore, 

182  Ind.  178  (81  N.  E.  Rep.  584).  Ind.  Acts,  1888,  p.  40,  § 
5  was  not  repealed  by  Acts  1889,  p.  257.  Specter  v.  Kimball 
it  Cobb  Stone  Co.,  7  Ind.  App.  157  (84  N.  E.  Rep.  452)  ; 
Taylor  et  al.  v.  Dahn,  6  Ind.  App.  672  (84  N.  E.  Rep.  121). 
Mo.  Rev.  Stat.,  1879,  §§  8190, 8192,  applied— service  of  notice. 
Graces.  Nesbitt  et  al.,  109  Mo.  9  (18  S.  W.  Rep.  1118).  N. 
Y.  Laws  1885,  ch.  842  as  amended  by  Laws  1887,  ch.  420,  ap- 
plied— right  of  a  subcontractor  of  a  subcontractor  to  a  lien. 
French  et  al.  v.  Bauer  et  al. ,  184  N.  Y.  548  (82  N.  E.  Rep.  77  ; 
20  L.  R.  A.  560) .  N.  Y.  Laws  1885,ch.  842,  §  4,  applied— notice 
to  owner.  Kelly  v.  Bloomingdale  et  al,,  189  N.  Y.  848  (34  N. 
E.  Rep.  919).  N.  C.  Code,  §§  1801,  1802,  applied.  Lookout 
Lumber  Co.  v.  Mansion  Hotel  d  Belt  R,  i?.  C(?.,  109  N.  C. 
658  (14  S.  E.  Rep.  85).  Tenn.  Acts  1889,  ch.  108,  §  1,  con- 
strued— notice  by  subcontractor  or  materialman  to  landowner. 
Bassett  etal  v.  Bertorelli,  92  Tenn.  548(22  S.  W.  Rep.  428)  ; 
Green  v.  Williams  et  al.,  92  Tenn.  220  (21  S.  W.  Rep.  520; 
19  L.  R.  A.  478).  This  section  is  a  substitute  for  Mill.  &  V. 
Tenn.  Code,  §  2746.  Cole  Manufg  Co.  v.  Falls,  92  Tenn. 
607  (22  S.W.  Rep.  856).  Sayles'  Tex.  Civ.  Stat.,  art.  8165> 
applied — notice  by  subcontractor.  Matthews  v.  Waggen^ 
hauser  Brewing  Ass'n  et  al.,  88  Tex.  604  (19  S.  W.  Rep. 
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150).  Under  Utah  Sess.  Laws  1890,  p.  25,  the  lien  of  a  sub- 
contractor, for  material  furnished,  attaches  on  the  date  of  the 
furnishing  of  the  first  material,  and  the  question  of  priorities 
is  to  be  determined  by  this  date,  and  not  the  date  of  filing  the 
lien  claim.  Morrison  et  al,  v.  Carey -Lombard  Co,^  9  Utah 
70  (88  Pac.  Rep.  288) ;  Carey-Lombard  Co,  v.  Sheets, 
Utah  (87  Pac.  Rep.  572).     A  statute  (W.  Va.  Code,  ch. 

75)  does  not  give  a  lien  to  subcontractors  unless  it  expressly  so 
provides.  Richardson  et  aL  v.  Norfolk  <^  W,  R.  Co.,  87  W. 
Va.  641  (17  S.  E.  Rep.  195). 

Sec.  504.  Piling  of  lien  statement.  Where  the  stat- 
ute prescribes  a  form  of  lien  statement  it  must  be  complied 
with.  Denver  Hardware  Co,  v.  Croke,  4  Colo.  App.  580 
(86  Pac.  Rep.  624).  It  cannot  be  amended  to  the  prejudice 
of  other  lienholders  or  incumbrancers.  Wetmore  v.  Royal 
et  aL,  55  Minn.  162  (56  N.  W.  Rep.  594).  In  the  form,  sub- 
stance and  manner  of  filing,  there  must  be  a  substantial  com- 
pliance with  the  requirements  of  the  statute  or  the  priority  of 
the  lien  will  be  lost.     Hilly.  Alliance Bldg.  Co.,  S.  Dak. 

(60  N.  W.  Rep.  752)  ;  Laird-Norton  Co.  v   Hopkins, 

S.  Dak.  (60  N.  W.  Rep.  857) ;   Campbell  v.  Jacob' 

son,  145  111.  889  (84  N.  E.  Rep.  89).  A  substantial  compli- 
ance with  the  statute  is  sufificient.  Rowland  v.  Harmon  et  aL, 
24  Ore.  529  (84  Pac.  Rep.  857)  ;  Summerlin  et  aL  v.  Thomp- 
son d  Co,,  81  Fla.  869  (12  So.  Rep.  667)  ;  Collins  v.  Snoke, 
9  Wash.  St.  566  (88  Pac.  Rep.  161).  The  lien  statement 
must  be  filed  within  the  time  prescribed  by  the  statute.  King 
V.  Cleveland  Co,,  50  O.  St.  820  (84  N.  E.  Rep.  486)  ;  Leon- 
ard et  aL  V.  Roberts,  Colo.  (86  Pac.  Rep.  880)  ;  but 
it  need  not  show  this  on  its  face.  Cooke  v.  Rome  Brick  Co,, 
98  Ala.  409  (12  So.  Rep.  918).  See  contra  Chappell  v. 
Smith,  40  Neb.  579  (59  N.  W.  Rep.  110).  In  Illinois  it  is 
held  that  taking  a  note  payable  in  the  future  for  the  amount 
due  does  not  alter  this  rule.  Dawson  v.  Black,  148  111.  484 
(36  N.  E.  Rep.  418).  It  need  not  contain  a  copy  of  the  con- 
tract with  the  principal  contractor,  under  which  the  subcon- 
tractor performed  labor,  nor  need  it  set  forth  the  ownership  of 
the  property.  Garlichs  \ ,  Donnelly ,  Neb.  (60N.W. 
Rep.  828).     But  if  there  is  a  written  contract  between  the 
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owner  of  the  building  and  the  party  seeking  the  lien  it  should 
be  filed  with  the  lien  statement.     Barnacle  v.  Henderson^ 
Neb.  (60  N.  W.  Rep.  882).     Where  the  statute  (Colo. 

Gen.  Stat.,  §  2140)  requires  the  notice  of  lien  to  be  filed  in 
the  county  where  the  property  is  situate,  it  must  be  filed  in 
every  county  wherein  the  land  or  property  is  located  which 
the  lien  is  claimed  to  cover.  Arkansas  R,  L,  R,  <&  Co.  v. 
Flinn,  8  Colo.  App.  881  (88  Pac.  Rep.  1006).  The  prema- 
ture  filing  of  a  lien  statement  does  not  prevent  a  subsequent 
filing  in  due  time.  Mechanics^  M,  db  L.  Co.  v.  Denny  Hotel  Co^ 
of  Seattle,        Wash.  St.  (82  Pac.  Rep.  1078).     It  may 

be  verified  by  the  agent  of  the  claimant.  JRullerton  v.  LeoU" 
ard,         S.  Dak.  (52  N.  W.  Rep.  825),  applying  S.  Dak. 

Comp.  Laws,  §  5470;  or  his  attorney.  Mechanics*  M.  <&  L. 
Co.  V.  Denny  Hotel  Co.  of  Seattle,         Wash.  St.  (82  Pac. 

Rep.  1078),  applying  Hill's  Wash.  Code,  vol.  1,  §  1667.  An 
affidavit  to  a  lien  claimed  by  a  corporation  signed  '*  M.  Co., 
by  M.,  Asst.  Mgr.,"  was  held  sufficient.  Mont.  Comp. 
Laws,  Div.  5,  §  1871,  applied.  Montana  Lumber  <S:  Mfg.  Co.  v. 
Obelisk  Mining <&  Concentrating  Co.,         Mont.  (87  Pac. 

Rep.  897).  Where  labor  or  materials  are  furnished  at  an 
entire  contract  price,  the  lien  statement  must  state  such  price. 
Mass.  Pub.  Stat.,  ch.  191,  §  6,  applied.  Pierce  v.  Cabot,  159 
Mass.  202  (84  N.  E.  Rep.  862);  French  v.  Hussey,  159  Mass. 
206  (84  N.  E.  Rep.  862). 

An  account  containing  a  lumping  charge,  in  which  is 
mingled  an  item  for  which  no  lien  is  given,  will  not  support 
a  lien  ;  and  the  defect  cannot  be  cured  by  oral  evidence,  by 
means  of  which  the  items  for  which  a  lien  is  given  may  be 
separated  from  those  for  which  a  lien  is  not  given,  Williams 
v.  Toledo  Coal  Co.  et  aL,  25  Ore.  426  (86  Pac.  Rep.  159). 
But  where  the  lien  claimant  files  an  itemized  statement  of  his 
account,  the  mere  fact  that  he  has  included  in  such  statement 
charges  for  which  the  law  allows  no  lien  will  not  defeat  that 
portion  of  his  claim  for  which  he  is  entitled  to  lien.  Maynard 
V.  Ivey  et  al.,  21  Nev.  241  (29  Pac.  Rep.  1090).  Citing, 
Allen  V.  Smelting  Co.,  78  Mo.  692;  Dennis  v.  Smith,  88 
Minn.  494  (88  N.  W.  Rep.  695);  Johnson  v.  Building  Co., 
28  Mo.  App.  548;  Hubbard  v.  Brown,  %  K\\tTi,h^\  Har- 
mon   V.    Railroad    Co.,         Cal.  (22   Pac.    Rep.   407); 
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Albrecht  v.  Lumber  Co.,  126  Ind.  818  (26  N.  E.  Rep. 
157);   Gaskell  v.  Beard,         (Sup.)  11  N.  Y.  Supp.  899. 

Where  the  lien  affects  only  the  building  the  notice  need  not 
state  the  name  of  the  owner  of  the  land.  Montana  Lumber  ^ 
Mfg,  Co,  V.  Obelisk  Mining  <&  Concentrating  Co.,  Mont. 
(87  Pac,  Rep.  897).  Where  a  lien  statement  is  filed 
with  the  proper  officer  it  is  not  affected  by  the  officer's  failure 
to  record  it  in  the  proper  record.  Ind.  Rev.  Stat.  1894,  §§ 
7257,  7258,  applied.    Leefer  v.  Myers,         Ind*  (87  N.  E. 

Rep.  1070).  Materials  furnished  under  more  than  one  con> 
tract  may  be  embraced  in  one  statement.  Mo.  Rev.  Stat. 
1879,  §  8176,  applied.  Grace  v.  Nesbitt  et  aL,  109  Mo.  9 
(18  S.  W.  Rep.  1118).  One  who  furnishes  material  under  a 
general  contract  to  be  used  in  two  houses,  to  be  erected  upon 
one  lot,  is  not  required  to  keep  separate  accounts  for  the  goods 
furnished  for  each  house  or  to  file  separate  lien  statements 
thereon.  Gardner  v.  Leck^  52  Minn.  522  (54  N.  W.  Rep. 
746).  In  New  Mexico,  the  clerk  of  the  probate  court  has 
authority  to  administer  the  oath  of  verification.  Buchcr  v. 
Thompson  et  al.,        N.  M.  (82   Pac.  Rep.  498).     The 

failure  of  the  officer  to  attach  his  seal  to  the  jurat  invalidates 
the  notice,  and  this  defect  cannot  be  cured  by  evidence  show- 
ing that  the  affidavit  was  in  fact  sworn  to.  Stetson  <^  Post 
Mill  Co.  V.  McDonald  et  al.,  5  Wash.  St,  496  (82  Pac.  Rep. 
108).  In  the  case  of  a  material  man,  a  reasonable  bill  of 
items  is  always  required.  I^air haven  Land  Co.  et  al.  v. 
Jordan  et  al.,  5  Wash.  St.  729  (82  Pac.  Rep.  729).  It  must 
show  that  the  work  was  done  at  the  direct  instance  of  the 
owner  or  one  occupying  such  a  relation  as  made  him  his  agent 
within  the  lien  law.  Heald  v.  Hodder  et  al.,  5  Wash.  St.  677 
(82  Pac.  Rep.  728);  Pairhaven  Land  Co.  et  al.  v.  Jordan  et 
al.,  5  Wash.  St.  729  (82  Pac.  Rep.  729).  A  subcontractor's 
lien  statement  which  designated  the  name  of  one  member  of 
the  firm  of  contractors  as  the  person  to  whom  he  furnished  the 
material  was  held  sufficient.  Pirst  Presbyterian  Church  of 
Hutchinson  v.  Santy  et  al.,  52  Kan.  462  (84  Pac.  Rep.  974). 
A  lien  statement  by  a  material  man  alleging  the  furnishing  of 
material  under  a  contract  in  which  the  defendant  promises  to 
pay  certain  prices  therefor  as  set  forth  in  an  annexed  bill  of 
particulars,  is  sufficient.      Washington  Mill  Co.  v.   Craig  et 
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a/.,  7  Wash.  St.  556  (85  Pac  Rep.  418).  A  lien  claim  for  furn- 
ishing  and  laying  a  given  number  of  brick  was  held  sufficient. 
JValden  v.  Robertson,  120  Mo.  88  (25  S.  W.  Rep.  849). 
Where  the  statement  is  for  material  furnished  and  work  done, 
it  may  be  good  as  to  the  material  account,  though  bad  as  to 
the  work  account.  Walden  v.  Robertson ,  120  Mo.  88  (25  S. 
W.  Rep.  849).  Cases  in  which  particular  lien  statements 
are  considered  and  held  to  be  sufficient.  Kelley  et  aL  y. 
PUrver  et  al.,  108  Cal.  85  (86  Pac.  Rep.  1020) ;  Nolly.  Ken- 
neatly  et  aL,  87  Neb.  879  (56  N.  W.  Rep.  722).  Particular 
fact  cases  as  to  sufficiency  of  the  notice.  United  States  Sav, 
Loan  £  Bldg.  Co.  v.  Jones,  9  Wash.  St.  484  (87  Pac.  Rep. 
666). 

■ 

Sec.  605.  Same — Construction  of  statutes.  Mansf . 
Ark.  Dig. ,  §  4406,  requiring  the  lien  claimant  to  file  an  account 
of  the  demand  due  him,  after  allowing  all  credits,  does  not 
require  the  filing  of  an  itemized  account.  Wood  v.  King 
Manufg  Co.,  57  Ark.  284  (21  S.  W.  Rep.  471).  In  order  to 
acquire  a  mechanic's  lien  on  a  mining  claim  under  Cal.  Code 
Civ.  Proc.,  §  1188,  the  lien  must  be  filed  against  the  whole 
claim,  and  not  against  particular  structures.  Williams  et  al. 
V.  Mountaineer  G,  M.  Co.  et  aL,  102  Cal.  184  (84  Pac.  Rep. 
702).  Cal.  Code  Civ.  Proc,  §  1187  (amended  by  Stat,  and 
Amend. ,  p.  154) ,  construed  and  applied — lien  statement  to  be 
filed  within  thirty  days  from  **  completion^"  and  cessation 
from  labor  for  thirty  days  to  be  regarded  the  same  as  a  com- 
pletion. Johnson  v.  JLa  Grave  et  aL,  102  Cal.  824  (86  Pac. 
Rep.  651)  ;  Schallert-Ganahl  Lumber  Co,  v.  Sheldon  et  al., 
Cal.  (82  Pac.  Rep.  285)  ;  Lippert  v.  Lasar  et  aL,         Cal. 

(88  Pac.  Rep.  797)  \Marble  Lime  Co,  v.  Lordsburg  Hotel 
C(>.,96Cal.  882  (81  Pac.  Rep.  164) ;  Slight  w,  Pattonet  al,  96 
Cal.  884  (81  Pac.  Rep.  248).  Colo.  Gen.  Stat.,  §  1667,  ap- 
plied— statement  of  terms  of  contract,  Fairhaven  Land  Co. 
et  al.  V.  Jordan  et  aL,  6  Wash.  St.  729  (82  Pac.  Rep.  729)  ; 
Gen.  Stat.  1888,  §  2141,  as  amended  by  Act  of  1889,  applied 
— time  for  filing  subcontractor's  lien,  John  Mouat  Lumber  Co. 
V.  Gilpin,  4  Colo.  App.  584  (86  Pac.  Rep.  892)  ;  Gen.  Laws, 
1889,  p.  249,  applied — verification  of  lien  statement,  Rice  v. 
Carmichael  et  al, ,  4  Colo.  App.  84  (84  Pac.  Rep.  1010).     Rev. 
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Stat.  111.  1891,  ch.  82,  applied — sufficiency  of  lien  statement — 
necessity  of  contract  with  the  owner.  Campbell  v.  Jacohson 
et  al.,  145  111.  889  (84  N.  E.  Rep.  89).  A  statute  dispensing 
with  the  necessity  of  the  filing  of  a  notice  in  certain  instances 
must  be  strictly  construed.  Ind.  Act  1889,  p.  257,  applied. 
McEhvaine  et  al,  v.  Hosey  et  aL^  185  Ind.  481  (85  N.  E.  Rep. 
272).  Under  the  Kans.  Stat,  a  claim  for  a  lien  must  be  filed 
within  four  months  after  the  completion  of  the  building,  and 
for  the  purpose  of  protecting  the  rights  of  lien  holders  an 
abandonment  of  work  on  a  building  shall  be  deemed  a  com- 
pletion ;  the  time  when  such  abandonment  occurs  is  to  be 
determined  from  the  actual  cessation  of  work,  and  not  from 
the  secret  purposes  or  mental  conclusions  of  the  owners. 
Chicago  Lumber  Co,  v.  Merrimack  R.  Sav.  Bank^  52  Kan. 
410  (84  Pac.  Rep.  1045).  Minn.  Laws  1889,  ch.  200,  §§  8> 
9,  do  not  imperatively  require  that  the  name  of  the  owner. 
^'at  the  time  of  making  said  statement,"  be  given;  it  being 
sufficient  that  the  ownership  at  the  time  of  the  making  of  the 
contract  to  the  furnishing  of  the  material  is  set  forth.  Ein- 
layson  v.  Biebighauser,  51  Minn.  202  (58  N.  W.  Rep.  862). 
Under  a  statute  (Mo.  Rev.  Stat.  1879,  §  8176)  requiring  the 
filing  of  ''a  just  and  true  account,"  it  is  held  that  where  a 
material  man  furnished  materials  for  a  building  in  a  lump  for 
an  entire  price,  which  fact  appears  in  the  account  filed,  it  is 
not  necessary  that  a  value  be  placed  on  each  item,  but  it  is 
sufficient  to  specify  the  items  and  give  the  lump  price  agreed 
upon.  Grace  V.  Nesbitt  et  al.,  109  Mo.  9  (18  S.  W.  Rep. 
1118).  Under  Mo.  Rev.  Stat.  1889,  §  6729,  the  lien  statement 
may  be  filed  within  six  months  from  the  cessation  of  the  work. 
Walden  v.  Robertson,  120  Mo.  88  (25  S.  W.  Rep.  849). 
Particular  statement  held  sufficient  under  the  Mont.  Comp. 
Laws,  div.  5,  §  1871.  Smith  v.  Sherman  Mining  Co.,  12 
Mont.  524  (81  Pac.  Rep.  72).  The  failure  of  a  lien  statement 
filed  under  Nebraska  Comp.  Stat.,  ch.  54,  §  8,  to  disclose 
affirmatively  that  such  filing  is  within  the  requisite  time  to  en- 
title the  lien  claimant  to  the  lien  claimed,  operates  to  defeat 
the  relation  back  of  such  lien  as  against  liens  in  existence 
before  the  filing  of  such  account.  Chappell  v.  Smith,  40  Neb. 
679  (59  N.  W.  Rep.  110).  New  Mex.  Comp.  Laws,  §  1524, 
which  requires  that  the  lien  claimant  shall  state  the  name  of 
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the  person  by  whom  he  is  employed,  or  to  whom  he  furnished 
the  material,  does  not  require  that  the  relation  which  such  per- 
son sustained  to  the  owner  be  given.  Post  et  aL  v.  Miles  et  al,^ 
N.  M.  (84  Pac.  Rep.  586).     In  a  contract  to  furnish 

machinery  F.  O.  B.  cars,  the  delivery  is  completed  when  the 
machinery  is  placed  on  board  the  cars,  and  the  time  prescribed 
for  filing  affidavit  in  §  8185,  Rev.  St.  Ohio,  for  mechanic's 
lien  begins  to  run,  and  the  time  cannot  be  extended  by  the  per- 
formance of  labor  under  another  contract  or  gpratuitously 
about  the  same  machinery.  King  el  aL  v.  Cleveland  Ship 
Bldg.  Co.,  60  O.  St.  820  (84  N.  E.  Rep.  486).  Hill's  Ore. 
Code,  §  8678,  applied — requisites  of  lien  statement.  Curtis 
V.  Sestanovich,         Ore.  (87  Pac.  Rep.  67).     S.  C.  Gen. 

Stat. ,  §  2854,  applied.    Waring  v.  Miller  Batting  d^  Mauufg 
Co.,  86  S.  C.  810  (15  S.  E.  Rep.  182). 

Sec.  506.  Lien  statement — Descriptiom  of  prem- 
ises. The  description  must  be  such  as  to  clearly  identify  the 
property.  Mt,  Tacoma  Mfg.  Co. v.  Cultum  etal.^  5  Wash.  St. 
294  (82  Pac.  Rep.  95)  ;  Anderson  v.  Bingham  et  aL,  1  Colo. 
App.  222  (28  Pac.  Rep.  145).  Where  the  description  is 
entirely  erroneous  it  cannot  be  supplied  by  parol  evidence. 
Goodrich  Lumber  Co.  v.  Davie  et  aL,  18  Mont.  76  (82  Pac. 
Rep.  282) .  If  there  appear  enough  in  the  description  to  enable 
a  party  familiar  with  the  locality  to  identify  the  premises  in- 
tended to  be  described  with  reasonable  certainty,  to  the  exclus- 
ion of  other  premises,  it  will  be  sufficient.  Tulloch  v.  Rogers, 
52  Minn.  114  (58  N.  W.  Rep.  1068)  ;  Bassett  v.  Menage,  52 
Minn.  121  (58  N.  W.  Rep.  1064) ;  Hughes  v.  Torgerson,  96 
Ala.  846  (11  So.  Rep.  209;  88  Am.  St.  Rep.  105)  ;  Dalton 
et  aL  V.  Hoffman  et  aL,  8  Ind.  App.  101  (85  N.  E.  Rep. 
291).  But  a  description  which  is  entirely  inapplicable  to  the 
land  actually  benefited  is  insufficient.  Bell  v.  Bosche,  41 
Neb.  858  (60  N.  W.  Rep.  92)  ;  Holmes  et  aL  v.  Hutchins  et 
aL,  88  Neb.  601  (57  N.  W.  Rep.  514).  It  is  held  that  in 
case  of  a  lien  against  a  mine  a  description  of  it  by  its  well 
known  and  commonly  spoken  name  is  sufficient,  and  will 
include  the  whole  claim  or  body  of  the  mining  ground.  Smith 
V.  Sherman  Mining  Co.,  12  Mont.  524  (81  Pac.  Rep.  72).  A 
conveyance  of  a  portion  of  the  premises  after  the  making  of 
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the  contract  under  which  the  lien  is  claimed  does  not  affect 
the  lien,  and  a  description  of  the  premises  as  they  were  when 
the  contract  was  made  is  sufficient.  Collins  v.  Patchy  156 
Mass.  817  (81  N.  E.  Rep.  295).  A  description  in  a  lien  state- 
ment filed  against  an  agricultural  society  as  ^'  an  office,  floral 
hall,  grand  stand,"  etc.,  and  described  as  ^Mying  and  being  in 
the  northeast  corner  of  section  82,  township  2,  south,  range  8 
east  Black  Hills  meridian,"  was  held  sufficient.  Cole  v.  Cus- 
ter Co,  Ag.y  Min.  <£  Stock  Ass^n,  S.  Dak.  (52  N. 
W.  Rep.  1086).  See  opinion  for  review  of  authorities  as  to 
sufficiency  of  description.  Particular  descriptions  held  suffic- 
ient. Linden  Steel  Co,  v.  Rough  Run  Manuf^g  Co.^  158 
Pa.  St.  288  (27  Atl.  Rep.  895).     See  Description  of  real  estate. 

Sec.  607.    Lien  statement — Effect  of  inaccuracies. 

A  mere  inaccuracy  of  the  lien  statement  does  not  defeat  the 
lien  ;  and,  if  some  of  the  items  were  not  furnished  within  the 
time  fixed  by  the  statute,  the  lien  will  be  secured  for  those 
which  are  within  such  time.  Chase  v.  Garver  Coal  <&  Afin, 
Co,  et  ah,        la.  (57  N.    W.   Rep.   648).     If  the  lien 

statement  is  false  in  an  important  particular  it  is  insufficient. 
Wagner  v.  Hansen,  108  Cal.  104  (87  Pac.  Rep.  195).  Where 
the  statute  (Mich.  Laws  1885,  Act.  No.  216)  requires  lien 
claimants  to  file  ^^  a  just  and  true  statement  or  account  of  the 
demand  due  them,  over  and  above  all  legal  set  o£Fs,"  parties 
having  knowledge  of  the  status  of  the  account,  or  with  infor- 
mation thereof  at  their  disposal,  who  fail  to  give  proper  cred- 
its and  file  a  grossly  inaccurate  statement,  thereby  lose  their 
lien.  Brennan  v.  White,  97  Mich.  182  (56  N.  W.  Rep.  854). 
Citing,  Gibhs  v.  Hanchette,  90  Mich.  657  (51  N.  W.  Rep. 
691),  in  which  the  court  say:  **  The  purpose  of  the  statute  is 
that  an  accurate  and  truthful  claim  shall  be  filed.  The  author- 
ities very  generally  hold  that  where  there  is  an  honest  mistake 
of  fact,  made  in  the  honest  belief  of  its  correctness,  Courts  w^ill 
not  for  that  reason  hold  that  the  lien  is  lost.  But  where  claim- 
ants place  upon  record  a  statement  which  they  know  is  not 
correct,  the  authorities  are  very  uniform  that  the  lien  is  lost. 
Lynch  v.  Cronan,  6  Gray,  581 ;  Foster  v.  Schneider,  57  N.  Y. 
Sup.  Ct.  151  (2  N.  Y.  Supp.  875) ;  Whitenackv.  Noe,  11  N. 
J.  Eq.  821 ;  Reeve  v.  Elmendorf,  88  N.  J.  Law  125;  Hoff-^ 
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anan  v.  Walton ^  86  Mo.  618;  Stubbs  v.  Railroad  Co.,  65  la. 
618  (22  N.  W.  Rep.  654).  There  is  good  reason  for  requir- 
ing strictness,  accuracy,  and  truthfulness  in  filing  these  state- 
ments. They  are  proceedings  ex  parte  and  in  invitum  as  to 
those  against  whom  they  are  aimed.  The  effect  is  to  tie  up 
their  property,  to  prevent  sales,  and  the  raising  of  money  by 
mortgage."  A  mistake  as  to  amount,  inadvertently  made, 
may  be  corrected.  Whittier  et  al.  v.  Stetson  <&  Post  Mill  Co. 
et  aL,  6  Wash.  St.  190  (88  Pac.  Rep.  898;  86  Am.  St.  Rep. 
148).  Mistakes  in  a  lien  statement  may  be  corrected  by  filing  a 
correct  statement  at  any  time  within  the  period  given  for  filing 
the  statement.  South  Mo.  Lumber  Co,  v.  Wright^  114  Mo. 
826  (21  S.  W.  Rep.  811).  As  to  effect  of  mistake  in  lien 
statement.  Miller  et  al.  v.  Condit  et  al.y  62  Minn.  456  (55 
N.  W.  Rep.  47), 

Sec.  608.  Enforcement  of  lien — Parties.  The  omis- 
sion of  a  necessary  party  does  not  render  the  judgment  void. 
Turner  v.  Bellingham  Bay  Lumber  Co.,  9  Wash.  St.  484  (87 
Pac.  Rep.  674).  The  owner  of  the  legal  title  is  a  necessary 
party.  Green  v.  Sanford,  84  Neb.  868  (51  N.  W.  Rep.  967)  ; 
Hughes  v.  Torgerson^  96  Ala.  846  (11  So.  Rep.  209;  88  Am. 
St.  Rep.  105)  ;  Steinmetz  v.  St.  Paul  Trust  Co,,  50  Minn. 
446  (52  N.  W.  Rep.  915).  A  person  claiming  to  be  the 
owner  of  the  premises  under  a  conveyance  subsequent  to  the 
■acquirement  of  the  lien  is  a  necessary  party.  Vorhees  v. 
Bccknell,        Ind.  App.  (87  N.  E.  Rep.  811).     The  con- 

tractor is  a  necessary  party  t'^  an  action  by  a  sub-contractor  to 
enforce  a  lien  for  materials.  Estey  v.  Hallack  it  Howard 
Lumber  Co.  et  al.,  4  Colo.  App.  165  (84  Pac.  Rep.  1113)  ; 
Davis  V.  yohn  Mouat  Lumber  Co.,  2  Colo.  App.  881  (81 
Pac.  Rep.  187)  ;  Castleberry  v.  Johnston,  92  Ga.  499  (17  S. 
E.  Rep.  772)  ;  Lookout  Lumber  Co.  v.  Mansion  Hotel  d 
Belt  R.  R.  Co.,  109  N.  C.  658  (14  S.  E.  Rep.  85).  The 
contrary  is  held  in  Indiana.  Hubbard  et  al.  v.  Moore,  182 
Ind.  178  (81  N.  E.  Rep.  584).  All  who  have  or  claim  inter- 
est in  the  premises  should  be  made  parties  in  a  proceeding  to 
foreclose  a  mechanic's  lien.  Pickens  v.  Polk,  Neb.  (60 
N.  W.  Rep.  566).  Incumbrancers  should  be  made  parties 
and  their  equities  adjusted.     Bassett  v.  Menage,  52  Minn. 
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121  (58  N.  W.  Rep.  1064) ;  Norwood  v.  Norwood  et  aL,  86 
S.  C.  831  (15  S.  E.  Rep.  882).  The  assignee  or  receiver  of 
an  insolvent  claimant  may  en  fore  the  lien.  Miller  et  al,  v. 
Condit  et  aL^  52  Minn.  455  (55  N.  W.  Rep.  47).  In  case  of 
an  assignment  of  the  lien  the  assignee  should  be  a  party. 
Fairhaven  Land  Co.  et  aL  v.  Jordan  et  al,^  5  Wash.  St.  729 
(82  Pac.  Rep.  729).  In  West  Virginia,  one  seeking  to  enforce 
a  mechanic's  lien  must  make  all  other  lien  claimants  parties  to 
the  action,  and  the  fact  that  a  trust  deed  affecting  the  property 
had  been  executed  more  than  20  years,  which  would  create  a 
presumption  of  its  payment,  does  not  excuse  a  failure  to  make 
the  holder  thereof  a  party.  Farmers*  Bank  v.  Watson^ 
W.  Va.  (19  S.   E.   Rep.  418).     Where  a  material   man 

agrees  to  look  to  the  owner  for  payment  and  releases  the  con- 
tractor from  liability,  the  latter  is  not  a  necessary  party* 
Leefer  v.  Myers ^        Ind.  (87  N.  E.  Rep.  1070). 

Sec.  609.  Enforcement  of  lien — Pleading  and  prac- 
tice. Proceedings  to  enforce  the  lien  will  not  lie  until  the 
claim  is  due  according  to  the  terms  of  the  contract  of  the 
parties.  Boots  v.  Steinberg,  100  Mich.  184  (58  N.  W.  Rep. 
657).  The  complaint  must  allege  everything  essential  to  the 
existence  and  establishment  of  the  lien.  Arkansas  R,  L,  7?. 
<^  C.  Co.  V.  J^linn,  8  Colo.  App.  881  (88  Pac.  Rep.  1006)  ; 
Arkansas  River  Land,  R.  &  C.  Co.  v.  Nelson,  4  Colo.  App. 
488  (86  Pac.  Rep.  807).  A  pleading  alleging  that  materials 
were  furnished  "  to  be  used  "  in  the  erection  of  a  certain  im- 
provement, that  the  owner  was  notified  that  the  claimant  was 
furnishing  the  material,  and  a  bill  of  particulars  is  filed  of  the 
materials  ''  so  furnished  and  used,"  sufiSciently  alleges  that  the 
materials  were  used  in  the  improvement.      Leeper  v.   Myers, 

Ind.  (87  N.   E.  Rep.    1070).      Under  the   Oregon 

Code  it  is  held  that  if  the  complaint  is  not  sufficient  to  sustain 
an  action  to  enforce  a  lien,  it  cannot  be  retained  and  treated  as 
an  action  for  the  recovery  of  money.  Ming  Tue  et  al,  v. 
Coos  Bay,  R,  <t  E.  R.  d  Nav.  Co.,  24  Ore,  892  (38 
Pac.  Rep.  641).  A  material  variance,  as  to  the  description  of 
the  property,  between  the  complaint  and  the  notice,  is  fatal. 
Joshua  Hendy  Mack.  Works  v.  Pac.  Cable  C.  Co.  etal.y 
<  re.  (88    Pac.    Rep.    408).      The  statement    may    be 
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amended.  Waring- \,  Miller  Batting  <&  Manufg  Co.,  86  S. 
C.  810  (15  S.  E.  Rep.  182)  ;  Spencer  v.  Doherty,  17  R.  I.  89 
(20  Atl.  Rep.  282).  The  burden  is  on  the  lien  claimant  to 
aver  and  prove  all  the  facts  necessary  to  entitle  him  to  a  lien  ; 
and  his  pleadings  will  be  construed  most  unfavorably  to  him. 
Cook  et  aL  v.  Rome  Brick  Co.y  98  Ala.  409  (12  So.  Rep. 
918)  ;  Tounget  al.  v.  Berger,  182  Ind.  580  (82  N.  E.  Rep. 
818).  Under  the  statute  of  Washington  governing  assign- 
ments for  the  benefit  of  creditors  it  is  held  that  an  action  to 
foreclose  a  mechanic's  lien  cannot  be  maintained  without  the 
consent  of  the  court  in  which  the  assignment  is  pending. 
^uinhy  V.  Slipper  et  aL,  7  Wash.  St.  476  (85  Pac.  Rep.  116 ; 
88  Am.  St.  Rep.  899). 

A  petition  to  foreclose  a  mechanic's  lien  against  a  receiver 
must  show  the  permission  of  the  court  wherein  the  receiver  is 
appointed.  Steele  Brick-siding  Co,  v.  Muskegon  Machine  {£- 
Foundry  Co.  et  al.,  98 Mich.  616  (57  N.  W.  Rep.  817).  In  an 
action  to  enforce  a  lien  for  materials  it  is  not  necessary  to  prove 
the  filing  of  the  lien  before  introducing  proof  of  the  fur- 
nishing of  materials.  B ar dwell  et  al,  v.  Anderson  et  al,,  IS 
Mont.  87  (82  Pac.  Rep.  285).  Where  the  complaint  alleges 
that  the  claimant  began  to  furnish  material  on  a  certain  date, 
and  that  all  material  for  which  a  lien  is  claimed  was  furnished 
between  that  date  and  a  later  date  given,  it  will  be  inferred 
that  the  last  of  the  material  was  furnished  on  the  last  date 
specified.    Rust- Owen  Lumber  Co. v, Fitch,        S.Dak.  (52 

N.  W.  Rep*  879).  Where  other  lien  claimants  are  made 
defendants  to  answer  as  to  their  claims  it  is  not  necessary  for 
the  complaint  to  state  specifically  the  nature  of  such  claims » 
Rust'  Owen  Lumber  Co.  v.  Fitch,         S.  Dak.  (52  N.  W. 

Rep.  879).  An  answer,  in  effect,  that  the  defendant  is  not 
indebted  to  the  full  amount  claimed,  is  insufficient.  Gray  v. 
Elhling,  85  Neb.  278  (58  N.  W.  Rep.  68).  The  statute  in 
force  at  the  time  of  the  filing  of  the  lien  statement  determines 
the  matter  as  to  within  what  time  the  action  to  foreclose  must 
be  begun.  Garland  v.  Bear  Lake  <&  River  W,  db  Irr.  Co. 
et  al,,         Utah.  (84  Pac.  Rep.  868).    A  judgment  against 

the  plaintiff  for  the  reason  that  the  action  is  prematurely 
brought  is  not  a  bar  to  another  action  subsequently  brought 
within  proper  time  against  the  same  parties,  to  foreclose  the 
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same  lien.  Hohhs  et  al.  v.  Spencer  et  al.y  49  Kan.  769  (81 
Pac.  Rep.  702) .  In  an  action  by  a  subcontractor  for  a  judgment 
against  his  contractor,  and  for  a  lien,  declarations  of  the  con- 
tractor made  after  the  purchase  and  delivery  of  the  material 
are  admissible  against  him,  but  not  against  the  land  owner. 
Grace  v.  Neshitt  et  al,  109  Mo.  9  (18  S.  W.  Rep.  1118).  In 
an  action  to  foreclose  a  mechanic's  lien,  where  the  contract  is 
silent  as  to  the  basis  of  estimates  of  work  and  labor,  testi- 
mony of  custom  is  admissible.  Bradbury  et  al.  v.  Butler  et 
al.j  1  Colo.  App.  480  (29  Pac.  Rep.  468).  An  issue  as  to  the 
amount  due  may  be  submitted  to  a  jury  for  determination. 
Bradbury  et  al,  v.  Butler  et  al,,  1  Colo.  App.  480  (29  Pac. 
Rep.  468) .  Work  done  under  two  distinct  contracts  cannot 
be  blended  together  in  one  mechanic's  lien.  O'  Connor  v. 
Current  River  Ry.  Co.  et  al.,  Ill  Mo.  185  (20  S.  W.  Rep. 
16).  The  claimant  may  have  personal  judgment,  although 
on  account  of  a  failure  to  comply  with  the  statute  he  has  lost 
his  right  to  a  lien.  Dollman  v.  Collier  et  al.,  92  Tenn.  660 
(22  S.  W.  Rep.  741)  ;  in  a  dissenting  opinion  it  is  held  that  a 
personal  judgment  against  contractors  in  the  suit  to  foreclose 
a  mechanic's  lien  is  absolutely  void.  Tacoma  Lumber  it  Mfg. 
Co.  V.  Wolff  et  al,  7  Wash.  St.  478  (85  Pac.  Rep.  755).  Be- 
fore a  judgment  is  rendered  condemning  a  building  or  lot  to 
thp  satisfaction  of  a  lien  thereon  for  material  furnished  to  the 
contractor,  the  debt  due  from  the  contractor  should  be  ad- 
judged against  him.  May  db  TTiomas  Hardware  Co.  v.  Mc* 
Connell,         Ala.  (14  So.  Rep.  768). 

Sec.  510.  Enforcement  of  lien — Construction  of 
statutes.  Ala.  Code  1886,  §  8048 ;  Act  Feb.  12,  1891,  §  8, 
applied — ^jurisdiction  of  the  action.  Colby  v.  St.  y antes  CoL 
M.  E.  Church,  99  Ala.  259  (18  So.  Rep.  515).  Under 
Colo.  Sess.  Laws  1889,  p.  247,  a  complaint  by  a  subcontractor 
need  not  aver  that  the  materials  were  furnished  before  any 
payment  had  been  made  to  the  original  contractor.  Ditto  et 
nl  v.  yackson,  8  Colo.  App.  281  (88  Pac.  Rep.  81).  Under 
Colo.  Mechanics'  Lien  Act  of  1888,  the  court  has  power  to 
render  a  money  judgment  for  services  and  materials,  though 
the  claim  for  a  lien  is  abandoned.  St.  Kevin  Afin,  Co.  v. 
Isaacs,  18  Colo.  400  (82  Pac.  Rep.   822).     Kan.  Gen.    Stat. 
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1889,  par.  4787,  applied — limitation  of  the  action.  Hohhs  et 
al.  V.  Spencer  et  aL,  49  Kan.  769  (81  Pac.  Rep.  702).  Md. 
Code,  art.  68,  §  25,  applied— sale  of  property — ^apportionment 
of  proceeds.      Kelly  v.  Gilbert ,         Md.  (28   Atl.    Rep. 

274).  Although  a  statute  (Mo.  Rev.  Stat.  1889,  §§  6707, 
6711,  6718)  makes  a  mechanic's  lien  on  a  building  superior  to 
a  prior  mortgage  on  the  land,  the  mortgagee  is  unaffected 
anless  he  be  made  a  party  to  the  proceedings  to  enforce  the 
lien.  Russell  V.  Grant,  122  Mo.  161  (26  S.  W.  Rep.  958). 
Under  Minn.  Gen.  Stat.  1878,  ch.  90,  service  on  the  owner 
within  two  years  does  not  preserve  the  lien  as  against  other 
holders  of  liens  named  as  defendants,  but  not  served  till  after 
two  years.  Smith  v.  Hurd,  50  Minn.  508  (52  N.  W.  Rep. 
922;  86  Am.  St.  Rep.  661).  Minn,  Gen.  Stat.  1878,  ch.  66, 
§§  18,  14,  prescribing  when  an  action  shall  be  deemed  com* 
menced,  applied  to  an  action  to  enforce  a  mechanic's  lien. 
Steinmetz  v.  St.  Paul  Trust  Co.,  50  Minn.  445  (52  N.  W. 
Rep.  915).  The  same  as  to  Mo.  Rev.  Stat.  1889,  §  2018. 
South  Mo.  Lumber  Co.  v.  Wright,  114  Mo.  826  (21  S.  W. 
Rep.  811).  Minn.  Mechanic's  Lien  Law,  §  10,  construed — 
making  new  parties.  Wheaton  v.  Berg,  50  Minn.  525  (52  N. 
W.  Rep.  926).  Minn.  Laws  1889,  ch.  200,  construed — juris- 
diction of  court  to  determine  conflicting  liens.  Menzelv. 
Tubbs,  61  Minn.  864  (58  N.  W.  Rep.  658 ;  17  L.  R.  A.  815). 
Minn.  Gen.  Laws  1889,  ch.  200,  §  10,  construed.  Bruce  v. 
Lennon,  52  Minn.  547  (54  N.  W.  Rep.  789). 

Under  Minnesota  law  of  1889  where  there  is  an  action 
pending  to  enforce  a  mechanic's  lien,  other  actions  brought  for 
that  purpose  shall  be  consolidated  therein.  Miller  et  al.  v. 
Condit  et  al.,  52  Minn.  455  (55  N.  W.  Rep.  47).  Under  Mo. 
Rev.  Stat.  1889,  §  6718,  all  persons  interested  in  the  land  may  be 
made  parties,  and  such  as  are  not  made  parties  are  not  affected 
by  the  proceedings.  Hicks  v.  Scofield,  121  Mo.  881  (25  S. 
W.  Rep.  755).  Mo.  Rev.  Stat.,  §  6727,  applied— ratable  dis- 
tribution of  assets  among  lien  claimants.  City  of  St.  Louis 
v.  O' Neil  Lumber  Co.  et  al.,  114:  Mo.  74  (21  S.  W.  Rep. 
484).  Mo.  Acts  1871,  p.  28,  §  18,  applied— jurisdiction  of 
suits  to  enforce  particular  mechanics'  liens.  South  Mo.  Lum^ 
ber  Co.  v.  Wright,  114  Mo.  826  (21  S.  W.  Rep.  811).     Un- 
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der  Mont.  Comp.  Laws,  Div.  5,  §  1894,  Act  March  14,  1889, 
successful  plaintiff  in  an  action  to  enforce  a  mechanic's  lien 
may  recover  a  reasonable  attorney's  fee  ;  and  such  a  statute  is 
constitutional.  Wortman  v.  Kleinschmidt  et  al.^  12  Mont. 
816  (80  Pac.  Rep.  280) .  Under  §§  8  and  4  of  Neb.  Mechanic's 
Lien  Law  the  action  to  enforce  a  mechanic's  lien  must  be 
brought  within  two  years  after  the  filing  thereof,  and  the  lien 
will  not  be  continued  beyond  this  period  except  as  to  such 
pjersons,  including  mortgagees,  as  are  made  parties  to  the 
action  to  foreclose  within  such  period ;  and  new  parties  can- 
not be  brought  in  after  the  expiration  of  two  years  by  way  of 
amendment  in  an  action  brought  against  other  parties  within 
two  years.  Ballard  \.  Thompson  y  ^  Neb.  529  (58  N.  W, 
Rep.  1188) ;  Green  v.  Sanford,  84  Neb.  868  (51  N.  W.  Rep. 
967).  Overtwlm^  Manly  V.  Downing,  15  Neb.  687  (19  N. 
W.  Rep.  601).  The  summons  must  be  issued  before  the  bar 
of  the  statute  is  complete,  although  it  may  be  served  after- 
ward. Ballard  v.  Thompson,  40  Neb.  529  (58  N.  W.  Rep. 
1188)  ;  Burlingim  v.  Cooper,  86  Neb.  78  (58  N.  W.  Rep.  1025). 
Where  the  statute  (Pa.  Act  June  8,  1887)  authorizes  a  mar- 
ried woman  to  contract  in  relation  to  her  separate  property  as 
feme  sole,  in  an  action  to  enforce  a  mechanic's  lien  for  im- 
provements on  her  land,  it  is  not  necessary  to  allege  her  cover- 
ture, and  that  such  building  was  necessary  for  the  preserva- 
tion or  enjoyment  of  her  estate.  Milligan  v.  Phipps  et  aL, 
158  Pa.  St.  208  (25  Atl.  Rep.  1121).  S.  Dak.  Comp.  Laws,  § 
5097*  applied.  Cole  v.  Custer  Co.  Ag,  Min,  dc  Stock  Ass^n^ 
S.  Dak.  (52  N.  W.  Rep.  1086).     Under Tenn.  Code, 

§§  4128,  4225,  4280,  the  circuit  court  has  no  jurisdiction  to 
enforce  a  mechanic's  lien  for  less  than  $50.00.  PhiUips^Bur^ 
toff  Manfg  Co.  v.  Campbell,  98  Tenn.  469  (25  S.  W.  Rep. 
961).  Under  Mill.  &  V.  Tenn.  Code,  §  2747,  an  attachment 
must  issue  and  be  levied  upon  the  property  in  order  to  pre- 
serve or  enforce  the  lien.  Dollman  v.  Collier  ct  aL,  92  Tenn. 
660  (22  S.  W.  Rep.  741).  Wash.  Code,  §  1670,  applied- 
time  within  which  action  must  be  commenced.  Pacific 
Manfg  Co.  v.  Brown  et  al.,  8  Wash.  St.  847  (86  Pac.  Rep. 
278).  Under  S.  &  B.  Wis.  Ann.  Stat.,  §  8818,  the  action  to 
enforce  the  lien  must  be  commenced  within  a  year,  and  where 
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the  year  expires  on  Sunday,  it  should  be  begun  on  the  preced- 
ing day.  Williams  et  al.  v.  Lane  et  al.y  87  Wis.  152  (68 
N.  W.  Rep.  77). 

Sec.  511.  Miscellaneous  notes.  The  fact  that  a  con- 
tractor has  agreed  to  take  his  pay  in  property  does  not  de- 
prive him  of  the  right  to  a  lien.  Pierce  et  al.  v.  Marple 
et  al.,  148  Pa.  St.  69  (28  Atl.  Rep.  1008;  88  Am.  St.  Rep. 
808).  The  right  to  a  mechanic's  lien  is  personal  and  cannot 
be  assigned.  Mills  v.  Le  Verne  Land  Co,,  97  Cal.  254  (82 
Pac.  Rep.  169;  88  Am.  St.  Rep.  168);  O'Connors.  Cur- 
rent R,  Ry.  Co,,  111  Mo.  185  (20  S.  W.  Rep.  16),  citing 
many  authorities;  but  the  contrary  is  held  in  Minnesota, 
Kinney  v.  Duluth  Ore  Co,,        Minn.  (60  N.  W.  Rep. 

23) .  It  is  not  an  estate  or  interest  in  land,  which  cannot  be 
surrendered  or  released  except  in  the  manner  provided  in 
Minn.  Gen.  Stat.  1878,  ch.  41,  §  10.  Burns  v.  Carlson,  68 
Minn.  70  (54  N.  W.  Rep.  1055).  Service  of  notice  required 
by  a  mechanic's  lien  statute  may  be  proven  by  the  return  of 
an  officer  authorized  to  serve  process.  Cary- Lombard  Lum* 
ber  Co.  v.  Thomas,  92  Tenn.  587  (22  S.  W.  Rep.  748).  A 
lien  for  the  materials  furnished  for  the  erection  of  improve- 
ments on  the  lands  in  one  state  may  be  maintained  where  the 
contract  is  entered  into  in  another,  as  well  as  if  both  occurred 
in  the  same  state;  and  such  a  lien  may  be  created  on  the 
homestead  without  the  joint  consent  of  husband  and  wife. 
United  States  Inv.  Co,  v.  Phelps  d:  Bigelow  Wind  Mill  Co., 

Kan.  (87  Pac.  Rep.  982).     One  in  possession  and 

control  of  land  is  not  authorized  to  contract  for  improve- 
ments thereon  so  as  to  create  a  mechanic's  lien,  without  the 
knowledge  or  consent  of  the  owner.  Miller  Lumber  Co.  v. 
Wilson,  56  Ark.  880  (19  S.  W.  Rep.  974).  It  is  held  that  a 
parol  agreement  to  pay  for  materials  used  in  the  repair  of  a 
building  situated  on  a  homestead  is  insufficient  to  create  a  lien 
for  materials.  Burtch  v.  Mc  Gibbon,  98  Mich.  189  (56  N.  W. 
Rep.  1110).  Particular  fact  casein  which  it  is  held  that  a 
lien  should  be  filed  for  an  addition  or  alteration,  and  not  for  a 
new  erection.  Smyers  v.  Beam  ct  al.^  158  Pa.  St.  57  (27  Atl. 
Rep.  884) ;  De  Wald  et  al.  v.  Woog,  158  Pa.  St.  497  (27  Atl. 
Rep.  1088).     Measure  of  damages  in  case  of  abandonment  of 


§  511, 512  mechanics'  liens.  60S 

the  contract  by  the  contractor,  or  termination  of  the  contract 
by  the  owner.  Von  Dorn  v.  Mengedokt^  41  Neb.  525  (5& 
N.  W.  Rep.  800) . 

Sec.  512.  Miscellaneous  notes — Construction  of 
statutes.  Mechanic's  lien  statutes  are  remedial  in  their 
character,  and  should  be  liberally  construed.  Walden  v. 
Robertson,  120  Mo.  88  (25  S.  W.  Rep.  849).  Hicks  v. 
Scofield,  121  Mo.  881  (25  S.  W.  Rep.  755)  ;  Tulloch  v. 
Rogers,  52  Minn.  114  (58  N.  W.  Rep.  1068) ;  Pinkerton  v. 
Le  Beau,        S.  Dak.  (54  N.  W.  Rep.  97)  ;  Coburn  v, 

Stephens,         Ind.  (86  N.  E.  Rep.  182)  ;  Hilly.  Alliance 

Bldg,  Co.,         S.  Dak.  (60  N.  W.  Rep.  752)  ;  Eaman  v. 

Bashford,         Ariz.  (87  Pac.  Rep.  24).     But  they  will 

not  be  extended  to  a  state  of  facts  not  fairly  within  their 
general  scope  and  purview.  Spruck  v.  McRoberts ,  189  N.  Y. 
198  (84  N.  E.  Rep.  896).  Persons  intending  to  be  benefited 
by  the  statute  providing  for  liens  must  comply  strictly  with  all 
its  requirements.     Ryerson  v.   Smith,         111.  (88  N.  E. 

Rep.   1082)  ;  Frost  v.  Rawson,         la.  (60  N.   W.  Rep. 

181).  Where  the  statute  gives  a  lien  for  certain  specified 
work,  the  rule  of  expressio  unius  est  exclusio  alter ius  applies. 
Williams  v.  Toledo  Coal  Co.  et  aL,  25  Ore.  426  (86  Pac. 
Rep.  159).  Ala.  Act,  Feb.  12,  1891,  §  5,  applied.  Osborn  v. 
Z>.  Johnson  Wall  Paper  Co.,  99  Ala.  809  (18  So.  Rep.  776). 
Ala.  Code,  §§  8019, 8048,  relating  to  mechanics'  liens,  were  not 
repealed  with  §  8018.  Birmingham  B.  dc  L.  A.  \.  May  db 
7.  H.  Co.,  99  Ala.  276  (18  So.  Rep.  612).  A  constitutional 
provision  (Cal.  Const.,  art.  20,  §  15)  providing  that  mechanics 
shall  have  a  lien ,  is  not  self-executing,  but  requires  subsequent 
legislation.  Spinney  v.  Griffith  et  aL,  98  Cal.  149  (82  Pac. 
Rep.  974).  Cal.  Code  Civ.  Proc,  §§  1188,  1184,  1201,  con- 
strued. Schmidt.  Busch  et  aL,  97  Cal.  184  (81  Pac.  Rep. 
898)  ;  Dunlop  et  aL  v.  Kennedy  ct  aL,         Cal.  (84  Pac. 

Rep.  92).  Cal.  Code  Civ.  Proc,  §  1195,  applied — allowance 
of  attorney  fees.     Mulcahy  v.  Buckley,         Cal.  (85  Pac. 

Rep.  144);/?^  Camp  Lumber  Co.  v.  Tolhurst  et  ux.,  99  Cal. 
681  (84  Pac.  Rep.  488).  A  mechanic's  lien  statute  will  not 
be  construed  as  retroactive  (Colo.  Gen.  Stat.  1888,  Lien  Act, 
§   7,   amended    by  Laws    1889).      Gardner  v.   Resumption 
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Mining  ilb  Smelting  Co.y  4  Colo.  App.  271  (85  Pac.  Rep. 
674).  Fla.  Laws,  ch.  1682,  as  amended  by  ch.  8042,  applied. 
Lockett  d:  Co.  v.  Robinson,  81  Fla.  184  (12  So.  Rep.  649;  20 
L.  R.  A.  67).  Fla.  Acts  1885,  ch.  8611,  applied.  Nutt  v. 
Codington,  84  Fla.  77  (15  So.  Rep.  667).  Fla.  Act  of  1887, 
ch.  8747,  applied.  Summerlin  et  al,  v.  Tliompson  <&  Co.,  81 
Fla.  869  (12  So.  Rep,  667)  ;  War  burton  v.  Coumbe,  84  Fla. 
212  (15  So.  Rep.  769).  Ga.  Code,  §§  1979,  1980,  1985,  ap- 
plied— lien  for  mill  machinery.  Piler  Stawcll  Co,  v.  Empire 
Lumber  Co.  ciaL,  91  Ga.  657  (18  S.  E.  Rep.  859).  Under  § 
85  of  the  Mechanic's  Lien  Act  of  Illinois,  as  amended  in  1887, 
the  words  "  persons  intended  to  be  benefited  by  this  act "  are 
only  such  persons  as  may  be  named  in  the  contractor's  verified 
statement.  Shaw  v.  Chicago  Sash,  Door  <&  Blind  Mfg,  Co,^ 
144  111.  520  (88  N.  E.  Rep.  870).  Citing,  Butler  v.  Gain, 
128  111.  28  (21  N.  E.  Rep.  850).  Elliott's  Supp.  Ind.  Stat., 
§  1706,  applied— effect  of  the  forfeiture  of  the  leasehold  estate 
or  foreclosure  of  a  mortgage.  Davis  v.  Elliott,  7  Ind.  App, 
246  (84  N.  E.  Rep.  591).  Under  the  Iowa  statute,  Code  § 
2185,  which  gives  priority  of  mechanics'  liens  over  all  others 
made  subsequent  to  the  commencement  of  the  building,  it  is 
held  that  the  filling  of  lots  covered  with  water  without  an  im- 
mediate intention  to  build  is  not  a  commencement  of  a  build- 
ing so  as  to  secure  the  preference  of  a  lien.  Kiene  et  al.  v, 
Hodge   et  al.,         la.  (57   N.    W.    Rep.    717).      Mass. 

Pub.  Stat.,  ch.  191,  §§  1-4,  applied — lien  for  buildings 
erected  by  another  than  the  owner— consent  of  the  owner. 
Saunders  v.  Bennett,  160  Mass.  48  (85  N.  E.  Rep.  Ill;  89 
Am.  St.  Rep.  456)  ;  Moore  v.  Erickson,  158  Mass,  71  (82  N. 
E.  Rep.  1081)  ;  Gannon  v.  Shepard,  156  Mass.  855  (81  N. 
E.  Rep.  296).  Mich.  Laws  1885,  pp.  298,  295 ;  1887,  p.  868 ; 
8  How.  Stat.,  §  8898c,  construed.  Kirkwood  v.  Hoxie,  95 
Mich.  62  (54  N,  W.  Rep.  720;  85  Am.  St.  Rep.  549). 
Under  the  Minnesota  statute.  Laws  1889,  ch.  200,  §  8,  it  is 
held  that  one  who  furnishes  teams  and  teamsters  to  a  subcon- 
tractor to  do  work  in  constructing  a  railway  is  entitled  to  a 
lien  on  the  road.  Perry  v.  Murphy  et  ah,  56  Minn.  806 
(57  N.  W.  Rep.  792).  Minn.  Laws  1889,  ch.  200,  §  5,  con- 
strued and  applied — ^notice  required  of  owner  in  order  to  re- 
lieve him  from  liability  as  to  mechanic's  lien.     Haupt  Lumber 
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Co,  V.  Westman  et  aL,  49  Minn.  897  (52  N.  W.  Rep.  83) ; 
Martin  Lumber  Co.  v.  Howard.^  49  Minn.  404  (52  N.  W. 
Rep.  84).  The  burden  of  proving  the  serving  or  posting  the 
notice  required  by  Minnesota  Laws  1889,  ch.  200,  §  5,  is  on  the 
owner.  McCausland  v.  West  Duluth  Land  Co,j  51  Minn. 
246  (58  N.  W.  Rep.  464).  Neb.  Comp.  Stat.  1898,  ch.  54,  § 
8,  construed — procedure  to  enforce  lien  where  notes  have  been 
taken  for  the  labor  or  material  furnished,  yarrett  v.  Hoover^ 
41  Neb.  281  (59  N.  W.  Rep.  858).  N.  J.  Revision,  668,  § 
8  construed  and  applied.  Anderson  v.  Huff  et  aL^  49  N.  J. 
Eq.  894  (28  Atl.  Rep.  654).  N.  J.  Act,  June  19th,  1890, 
construed  and  applied.  Anderson  Lumber  Co,  v.  Juried- 
lander  et  aL,  54  N.  J.  L.  875  (24  Atl.  Rep.  484).  N.  C. 
Code,  §  1942,  construed — ^laborer's  lien  on  railroad.  Moore  v. 
C.  F.  i&  r.  F.  R.  R,  Co.  et  aL,  112  N.  C.  286  (17  S.  E. 
Rep.  152).  Ore.  Sess.  Laws,  1891,  p.  76,  giving  a  lien  on 
mining  claims  for  work  and  materials,  applies  to  claims  on 
w^hich  minerals  have  not,  as  well  as  those  on  which  they  have, 
been  found.  Williams  v.  Toledo  Coal  Co.  ct  al.  25  Ore. 
426  (86  Pac.  Rep.  159).  Pa.  Act,  Feb.  17th,  1858,  applied 
— lien  for  oil  well  supplies  furnished  lessee.  Wiley  v.  Brun- 
dred,  158  Pa.  579  (28  Atl.  Rep.  180).  Pa.  Act,  May  18, 
1887  (Pub.  Laws  118),  held  constitutional.  Purvis  v.  R.o5S^ 
158  Pa.  20  (27  Atl.  Rep.  882).  Miscellaneous  Pennsylvania 
statutes  compiled  and  construed.  In  re  Brown'' s  Estate^  152 
Pa.  401  (25  Atl.  Rep.  680).  R.  L  Pub.  Stat.,  ch.  177,  §  1, 
as  amended  by  Pub.  Laws,  1888,  ch.  696,  applied.  Long 
Island  Brick  Co.  v.  Arnold,         R.  I  (28  Atl,  Rep.  801) ; 

Tingley  v.  White,  17  R.  I.  588  (28  Atl.  Rep.  100).  Tenn. 
Acts  1889,  ch.  108,  §  2,  applied — removal  of  materials  fur- 
nished to  a  married  woman  ;  notice.  Cary-Lombard  Lumber 
Co.  V.  Thomas,  92  Tenn.  587  (22  S.  W.  Rep.  748).  A  stat- 
ute (Va.  Code,  §§  2485,  2486)  giving  employees  and  persons 
furnishing  supplies  to  railroads  and  mining  and  manufacturing 
companies  prior  liens  for  the  same  is  not  unconstitutional. 
Virginia  Development  Co.  v.  Crozer  Iron  Co.,  90  Va.  126 
(17  S.  E.  Rep.  806). 
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Sec.  518.  Location  and  relocation.  In  a  suit  betweer^ 
the  locator  of  a  mine  and  the  relocator,  if  the  latter  rely  upon 
a  forfeiture  by  failure  to  perform  the  work  or  make  the  im- 
provements  required  by  law,  the  burden  of  proof  is  upon  him 
and  he  must  establish  the  failure  of  the  former  owner  to  do 
the  work  by  clear  and  convincing  proof,  the  validity  of  the 
prior  location  being  admitted,  ^uigley  v.  Gillette  101  Cal. 
482  (85  Pac.  Rep.  1040).  Location  does  not  necessarily  fol- 
low from  possession,  but  possession  from  location.  A  location 
is  not  made  by  taking  possession  alone,  but  by  working  on  the 
ground,  recording,  and  doing  whatever  else  is  required  for 
that  purpose  by  the  acts  of  cong^ress  and  the  local  laws  and 
regulations.      Patterson   v.    Tarhell^         Ore.  (87    Pac. 

Rep.  76).  **  It  is  the  record  of  a  mining  claim,  and  not  the 
notice  of  location,  that  must  contain  such  reference  to  a  nat- 
ural object  or  permanent  monument  as  will  identify  the  claim, 
and  only  then  when  the  local  laws  require  a  record  to  be  made. 
Where  the  record  of  a  mining  claim  contains  such  reference  to 
a  natural  object  or  permanent  monument  as  might,  under  any 
circumstances,  identify  the  claim,  the  record  is  admissible  in 
evidence,  and  it  becomes  a  question  of  fact  as  to  whether  such 
reference  is  sufficient."  Brady  v.  Husby^  21  Nev.  458  (^ 
Pac.  Rep.  801). 

Sec.  514.  Conveyance  of  one  stratum-^Implied  res- 
ervations. It  is  held  that  where  the  owner  of  land  conveys 
the  coal  under  the  surface,  he  retains  the  title  to  everything 
beneath  the  coal,  and  has  the  right  of  access  to  it,  though  the 
deed  does  not  expressly  reserve  such  right.  Chartiers  Block 
Coal  Co.  V.  Mellon  et  aL,  152  Pa.  St.  286  (25  Atl.  Rep.  597 ; 
84  Am.  St.  Rep.  645;  18  L.  R.  A.  702).    The  court  say: 
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"  One  who  buys  a  single  stratum  is  bound  to  know  where  it  is, 
and  how  it  is  situated  with  reference  to  the  strata  above  and 
below  it ;  and  he  must  be  conclusively  presumed  to  have  taken 
title  subject  to  the  servitudes  imposed  by  nature  upon  it  as  the 
necessary  consequence  of  its  position  among  the  rocks  that 
underlie  the  surface.  He  knows  that  his  stratum  lies  upon 
and  is  supported  by  the  rocks  below  it,  and  that  other  rocks 
lie  upon  and  are  supported  by  his  stratum.  He  knows  that 
his  estate  can  only  be  reached  by  passing  through  the  strata 
that  overlie  it,  and  that  the  estates  below  him  can  only  be 
reached  by  passing  through  his.  This  necessity  is  not  the  re- 
sult of  any  act  of  his,  or  of  his  vendor,  but  of  the  relation 
the  several  strata  bear  to  each  other  as  arranged  in  their  order 
by  the  forces  of  nature.  They  are  to  each  other  the  reciprocal 
obligations  of  access  and  support.  The  lower  can  only  be 
reached  through  the  upper ;  the  upper  can  only  be  supported 
by  the  lower.  The  courts  have  long  recognized  the  servitude 
for  support,  and  in  a  multitude  of  cases  on  both  sides  of  the 
Atlantic  have  compelled  its  observance  and  punished  its  neg- 
lect. They  have  enforced  the  right  to  support  as  one  existing 
independently  of,  and  requiring  no  aid  from,  statutes  or  con- 
tracts, and  as  resting  on  the  order  of  creative  work  and  the 
law  of  nature."  As  to  what  easements  are  implied  by  the 
conveyance  of  mining  privileges,  see,  Vogelw,  Webber^  .  Pa. 
St.  (28  Atl.  Rep.  226). 

Sec.  515.  Construction  of  mining  leases.  It  is  held 
that  where,  during  the  term  of  an  oil  lease  of  three  contingent 
farms  embracing  600  acres,  the  lessor  dies  and  devises  the 
farms  to  different  persons,  the  devisees  are  entitled  to  share 
alike  in  the  royalty  reserved,  though  the  wells  are  all  on  one 
farm,  as  through  such  wells  the  oil  may  be  drawn  from  all  the 
farms.  Wettengelv.  Gormley,  160  Pa.  St.  559  (28  Atl.  Rep. 
984;  40  Am.  St.  Rep.  788).  Where  the  rent  reserved  in  a 
mining  lease  is  a  certain  part  of  the  ore  mined,  it  is  held  that 
the  lease  may  be  forfeited  by  a  failure  to  work  the  mines  for  a 
number  of  years.  ATaxwell  v.  Todd  et  aL^  112  N.  C.  677  (16 
S.  E.  Rep.  926).  A  vested  title  cannot  ordinarily  be  lost  by 
abandonment  in  a  less  time  than  that  fixed  by  the  statute  of 
limitations,  unless  there  is  satisfactory  proof  of  an  intention  to 
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abandon.  An  oil  lease  stands  on  quite  different  ground.  The 
title  is  inchoate,  and  for  purposes  of  exploration  only,  until 
oil  is  found.  If  it  is  not  found,  no  estate  vests  in  the  lessee, 
and  his  title,  whatever  it  is,  ends  when  the  unsuccessful  search 
is  abandoned.  If  oil  is  found,  then  the  right  to  produce  be- 
comes a  vested  right,  and  the  lessee  will  be  protected  in  exer- 
cising it  in  accordance  with  the  terms  and  conditions  of  his 
contract.  Venture  Oil  Co,  v.  Fretts  et  al,^  152  Pa.  St.  451 
(25  Atl.  Rep.  782).  A  provision  in  a  deed  granting  the  privi- 
lege of  mining  for  coal  under  a  certain  tract  of  land  confers  no 
greater  right  than  to  enter  into  the  tract  and  remove  the  coal, 
and  after  the  coal  is  all  removed  the  right  ceases.  Sholl  v. 
German  Coal  Co.,  189  111.  21  (28  N.  E.  Rep.  748).  A  reser- 
vation  in  a  mining  lease  of  certain  described  ''ground"  in- 
cludes not  only  the  surface,  but  everything  thereunder.  Oska^ 
loosa  College  v.   Western  Union  Fuel  Co.,         la.  (54  N. 

W.  Rep.  152).  For  construction  of  particular  mining  and  oil 
leases  see.  Van  Meter  v.  Chicago  d:  V.  M.  Coal  Min,  Co.  et 
aL,         la.  (55  N.  W.  Rep.  106)  ;   Oliver  v.    Goetz, 

Mo.  (28  S.  W.  Rep.  441)  ;  Drake  v.  Lacoe,  157  Pa.  St. 

17  (27  Atl.  Rep.  588)  ;  Carnegie  Natural  Gas  Co.  v.  Penn- 
sylvania Co.,  158  Pa.  St.  817  (27  Atl.  Rep.  951)  ;  Liggett  v. 
Shira,  159  Pa.  St.  850  (28  Atl.  Rep.  218) ;  Cochran  v.  Pew 
et  ai:,  159  Pa.  St.  1^  (28  Atl.  Rep.  219)  ;  McMillan  v. 
Philadelphia  Co,,  159  Pa.  St.  142  (28  Atl.  Rep.  220) ; 
Hcinour  et  al.  v.  Jones,  159  Pa.  St.  228  (28  Atl.  Rep.  228)  ; 
Cleminger  et  al.  v.  Baden  Gas  Co.  et  aL,  159  Pa.  St.  16  (28 
Atl.  Rep.  298)  ;  Plummer  v.  Hillside  Coal  d:  Iron  Co.  et  al., 
160  Pa.  St.  488  (28  Atl.  Rep.  858)  ;  Western  Pennsylvania 
Gas  Co.  -y.  George,  161  Pa.  St.  47  (28  Atl.  Rep.  1004)  ; 
Wol/v.  Guffey,  161  Pa.  St.  276  (28  Atl.  Rep.  1117)  ;  Pitts- 
burgh Consolidated  Coal  Co,  v.  Greenlee,  164  Pa.  St.  549  (80 
Atl.  Rep.  489)  ;  Carr  v.  Whitebreast  Fuel  Co.  et  aL,  la. 
(55  N.  W.  Rep.  205). 

Sec.  616.  Natural  gas  ivells.  The  owner  of  land  has 
a  right  to  drill  or  sink  a  well  on  his  own  land  and  draw  there- 
from all  the  natural  gas  he  may  be  able,  although  his  so  doing 
may  diminish  the  flow  of  gas  in  the  well  on  the  land  of  an- 
other, and  the  owner  of   such   well  may  **  shoot"  the  same 
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with  nitro  glycerine  to  increase  its  flow,  so  long  as  he  does 
not  by  the  collection  of  nitro  glycerine  endanger  the  lives  and 
property  of  others.  T%e  People* s  Gas  Co,  et  aL  v.  Tyner^ 
181  Ind.  277  (81  N.  E.  Rep.  59;  81  Am,  St.  Rep.  488;  16  L. 
R.  A.  448)  ;  see  also,  Tyner  v.^  TTie  People"* s  Gas  Co.  et  al.^ 
181  Ind.  408  (81  N.  E.  Rep.  61).  Citing,  Westmoreland 
etc.  Gas  Co.  v.  De  Witt,  180  Pa.  St.  285;  (18  Atl.  Rep.  724; 
5L.  R.  A.  781);  Brown  w.  Vandegrift,  80  Pa.  St.  142; 
Gould  on  Waters  (2nd  ed.),  §  291 ;  Haldeman  v.  Bruckkarty 
45  Pa.  St.  514  (84  Am.  Dec.  511)  ;  Angell  on  Watercourses, 
§  109  et  seq. ,  Hosier  v.  Caldwell,  7  Nev.  868 ;  Delhi  Trt^tees 
etc.  V.  Toumans,  50  Barb.  816;  Acton  v.  Blundell,  12  M.  & 
W.  824 ;  Frazier  v.  Brown,  12  O.  St.  294 ;  Hanson  v.  McCue^ 
42  Cal.  808  (10  Am.  Rep.  299)  ;  Wheatley  v.  Baugh,  25  Pa. 
St.  528  (64  Am.  Dec.  721). 

Sec.  517.  Miscellaneous  notes.  It  is  held,  in  an  action 
of  ejectment  between  adjacent  mine  owners,  that  the  question 
whether  or  not  a  vein  existed,  having  its  apex  within  the 
lines  of  one  mine  and  extending  downward  into  another,  was 
one  of  fact  and  properly  submitted  to  the  jury.  Illinois  S,  M. 
db  M.  Co.  et  aL  v.  Raff  et  al,,         N.  M.  (84  Pac.    Rep. 

544).  Fla.  Acts  1891,  ch.  4048,  construed— phosphate  min- 
ing—ownership of  phosphate  deposits  and  the  right  to  mine. 
State  ex  reU  v.  Phosphate  Commissioners,  81  Fla.  558  (12  So. 
Rep.  918).  Kans.  Laws  1877, ch.  127,  empowering  the  courts 
to  have  the  county  surveyor  to  survey  coal  mines  to  ascertain 
the  facts  in  relation  to  unauthorized  mining  therein,  does  not 
authorize  a  survey  of  that  part  of  the  mine  beyond  the  state 
line,  even  though  the  only  means  of  access  thereto  is  by  a  deep 
shaft  located  in  Kansas.  In  re  Carr,  52  Elan.  688  (85  Pac. 
Rep.  818). 


MORTGAGES. 


EPITOME  OP  CASES. 

Sec.  518.  Formal  requisites — Execution.  Mortgage 
— what  constitutes.  Hughes  et  aL  v.  McKenzie^  Ala. 
(18  So.  Rep.  609).  Any  conveyance  of  land,  intended  by  the 
parties  at  the  time  of  making  it  to  be  a  security  for  the  pay- 
ment of  money  or  the  doing  of  some  prescribed  act,  is  a  mort- 
gage. Burnett  v.  Wright,  185  N.  Y.  548  (82  N.  E.  Rep. 
253).  A  mortgage  on  crops  for  three  years,  containing  a 
covenant  to  the  effect  that  it  should  be  a  *  *  lien  on  the  land 
and  the  use  thereof  for  said  time  "  is  a  chattel  mortgage  and 
not  a  mortgage  on  real  estate.  Mortgage  Bank.d:  Inv.  Co,  v. 
Hanson  et  aL,  8  N.  Dak.  465  (57  N.  W.  Rep.  846).  It  is 
sufficient  if  the  words  employed  express,  in  terms  or  by  impli- 
cation, a  purpose  to  convey  the  property  as  a  security  for  the 
debt.  A  power  of  sale  is  not  essential.  Strouse  et  aL  v. 
Cohen  et  ux.,  118  N.  C.  849  (18  S.  E.  Rep.  828).  A  mis- 
description in  a  mortgage  of  a  note  as  "  for  $12,000,"  when  in 
fact  it  read  •*  $12,057.44,"  does  not  vitiate  the  security,  where 
the  court  limits  the  scope  of  the  latter  to  the  lessor  sum  named 
in  the  mortgage.  Schroeder  v.  Bohhitt  et  aL,  108  Mo.  289 
(18  S.  W.  Rep.  1098).  A  description  of  the  debt  secured 
simply  by  reference  to  a  note  of  even  date,  payable  on  a  cer- 
tain date,  was  held  sufficient  although  the  amount  of  the  note 
was  not   given.     Harper  v.  Edtvards,         N.  C.  (20  S. 

E.  Rep.  892).  A  mortgage  of  real  estate  to  Shoobert,  Beale 
&  Co.,  a  partnership,  is  not  void  as  given  to  a  fictitious  person 
since  the  names  of  two  of  the  partners  appear  in  the  firm  name 
and  it  will  be  regarded  as  a  mortgage  to  the  individual  mem- 
bers named.  Woodward  v.  McAdam  et  aL,  101  Cal.  488  (85 
Pac.  Rep.  1016).  "A  real  estate  mortgage,  executed  and 
acknowledgned  by  a  wife  and  her  husband,  upon  the  home- 
stead,  and  executed  in  blank  as  to  the  sum  to  be  secured 
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thereby,  and  intrusted  by  her  to  the  husband  with  authority  to 
fill  such  blank  for  the  sum  of  $1,000,  and  which  he,  without 
the  knowledge  or  consent  of  his  wife,  filled  up  with  the  sum 
of  $1,500  in  the  presence  of  the  mortgagee  and  his  attorney, 
is  invalid  in  the  hands  of  such  mortgagee,  as  against  the  wife 
and  the  homestead  property."  Ellis  v.  Wait^  S.  Dak. 
(57  N.  W.  Rep.  229).  The  validity  of  a  mortgage  is  deter- 
mined by  the  law  of  the  place  where  the  land  is  situated. 
Post  V.  First  National  Bank,  188  111.  559  (28  N.  E.  Rep. 
978). 

Sec.  610.  Title  and  right  to  possession.  The  legal 
title  remains  in  the  mortgagor.  Mercantile  Trust  Co.  v. 
South  Park  Residence  94  Co.,  Ky.  271  (22  S.  W.  Rep.  814) ; 
Kerr  v.  Lydecker,        O.  St.  (87  N.  E.  Rep.  267;  28  L. 

R.  A.  842) ;  Watts  v.  Creighton,  85  la.  154  (52  N.  W.  Rep. 
12),  applying  Iowa  Code,  §  1988.  The  mortgagee  does  not 
hold  the  property  as  owner  but  simply  as  a  security  for  the  pay- 
ment of  his  debt,  and,  it  is  held  that  a  devise  of  the  land  by  him 
will  not  pass  the  mortgage.  MarskalV s  Ex*rs  v.  Hadley,  50 
N.  J.  Eq.  547(25  Atl.  Rep.  825) .  In  North  Carolina  a  mortgage 
conveys  the  legal  title,  and  the  mortgagee  may  maintain  eject- 
ment. Kiser  v.  Comhs,  114  N.  C.  640  (19  S.  E.  Rep.  664). 
A  mortgagor,  in  possession  of  real  property  pending  the 
expiration  of  the  year  of  redemption  from  a  foreclosure  sale, 
and  the  tenant,  may,  without  the  concurrence  of  the  purchaser 
at  the  sale,  enter  into  an  agreement  for  the  annexation  of  a 
chattel  to  the  real  property  by  the  tenant  of  such  a  nature  that 
it  can  be  detached  without  being  materially  injured  and  with- 
out material  injury  to  the  things  real,  whereby  the  chattel 
shall  remain  personal  property,  removable  by  the  tenant  dur- 
ing the  year  of  redemption.     Pioneer  S,  ^.  Z.  Co.  v.  Puller, 

Minn.  (58  N.  W.  Rep.  881).     The  supreme  court  of 

New  York  say  :  '  *  It  must  also  be  regarded  as  settled  that  even 
if  the  mortgagee  goes  into  possession  of  the  premises  by  a 
surrender  of  them  from  the  mortgagor,  the  legal  title  or  fee 
still  remains  in  the  mortgagor ;  and  what  the  mortgagee  thereby 
acquires  is  the  possession  of  the  pledged  property.  He  holds 
it  then  for  the  purpose  of  paying  off  the  debt,  with  which  it 
it  was  incumbered,  but  takes  no  estate  in  the  land."     Sexton 
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V.  Breese,  185  N.  Y.  887  (82  N.  E.  Rep.  188).  A  mort- 
gagee in  possession  is  accountable  for  rents  and  profits.  Atkins 
V.  TutTviler,  98  Ala.  129  (11  So.  Rep.  640).  In  Minnesota, 
in  a  well  considered  case  where  the  authorities  are  collated,  it 
is  held  that  a  mortgagee  in  possession  of  real  estate  has  not  an 
estate  which  brings  him  in  privity  with  the  lessee  under  a  lease 
executed  by  the  mortgagor,  so  as  to  make  him  liable  to  the 
lessee  upon  the  covenants  in  the  lease.  Cargilly.  TTiompson^ 
Minn.  (59  N.  W.  Rep.  688).     Ala.  Code,  §  1880 

construed — rights  of  a  purchaser  of  the  mortgaged  premises 
as  against  a  tenant  occupying  the  same  at  the  time  of  the  pur- 
chase. American  Freehold  Land  Co.  v.  Turner ^  95  Ala.  272 
(11  So.  Rep.  211). 

Sec,  620.  Mortgagee  in  possession  as  purchaser  at 
a  defective  foreclosure  sale.  In  New  York  it  is  held  that  a 
purchaser  at  a  real  estate  mortgage  foreclosure  sale,  defective 
and  void  as  against  the  owner  of  the  equity  of  redemption, 
because  he  was  not  made  a  party  to  the  foreclosure,  becomes 
assignee  of  the  mortgage,  and  if  he  lawfully  enters  into  pos- 
session of  the  land  purchased  he  becomes  a  mortgagee  in  pos- 
session. A  mortgagee  thus  in  possession  cannot  be  ousted  or 
deprived  of  his  rights  as  such  against  his  will  or  without  his 
knowledge,  by  the  mere  intrusion  of  the  owner  of  the  equity 
of  redemption.  To  retain  such  rights  his  continued  posses- 
sion need  not  be  of  such  a  character  as  is  required  by  the 
statute  to  create  a  title  by  adverse  possession ;  if  the  land  be 
uninclosed  he  is  not  bound  to  inclose  or  cultivate  it.  Having 
lawfully  taken  possession,  his  relation  to  the  land  is  not 
changed  until  by  some  act  or  omission  on  his  part  he  inten- 
tionally changes  it.  So,  also,  a  mortgagee  thus  lawfully  in 
possession,  who  has  been  unlawfully  deprived  of  possession 
either  by  the  mortgagor  or  any  other  intruder,  may  resume 
his  possession,  if  he  can  peacefully,  and  again  hold  as  mort- 
gagee in  possession.  Towns hend  v.  Thomson  etaL^  189  N.  Y. 
152(84N.  E.  Rep.  891). 

Sec.  521.  After-acquired  property.  An  after-ac- 
quired property  clause  in  a  mortgage  is  valid  as  to  subse- 
quently acquired  property  whether  it  be  real  or  personal ;  and 
it  is  held  that  where  a  railroad  company  executed  a  mortgage 
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upon  its  entire  line  of  road  between  designated  points  '*  as 
said  railroad  now  is  or  may  be  hereafter  constructed,  main- 
tained, operated,  or  acquired,  together  with  all  the  privileges, 
rights,  franchises,  real  estate,  right  of  way,  depots,  depot 
grounds,  side  tracks,  water  tanks,  engines,  cars  and  other  ap- 
purtenances thereto  belonging ;  "  it  was  held  to  include  real 
estate  separated  from  its  right  of  way  by  a  street,  but  of  easy 
access  to  its  station  and  side  tracks  which  had  been  subse- 
quently purchased  and  thereon  erected  an  eating  house  to  ac- 
commodate the  employes  of  the  company,  its  passengers  and 
other  persons.  Omaha  d:  St,  L.  R,  Co.  v.  Wabash ^  St,  L.  J^ 
P.  R,  Co.,  108  Mo.  298  (18  S.  W.  Rep.  1101).  A  mort- 
gagee takes  the  benefit  of  an  after-acquired  title,  but  subject 
to  the  covenants  and  conditions  under  which  his  mortgagor 
acquires  it.  Lake  Erie  dt  W.  R,  R,  Co,  v.  Priest  ct  a/.,  181 
Ind.  418  (81  N.  E.  Rep.  77). 

Sec.  622.  Mortgage  to  secure  advances.  ^  Mort- 
gages  can  be  executed  to  secure  an  amount  to  become  due,  and 
show  sufficient  consideration  from  the  time  that  the  promised 
amount  is  actually  advanced."  Merchants  db  Partners^  Bank 
V.  Harvey  Plov)  Co.,  45  La.  1214  (14  So.  Rep.  189).  A 
mortgage  for  obligatory  advances  is  a  lien  from  the  date  of  its 
execution,  and  will  therefore  secure  such  advances,  although 
other  incumbrances  are  put  upon  the  property  before  such  ad- 
vances are  in  fact  made,  and  such  advances  are  not  affected 
by  the  mortgagee's  knowledge  of  the  subsequent  incumbrances. 
But  where  the  mortgagee  is  not  bound  to  make  the  advances^ 
and  has  actual  notice  of  a  later  incumbrance,  such  later  incum- 
brance will  take  precedence  of  the  first  mortgage,  as  to  all  ad- 
vances made  after  such  notice.  Savings  db  Loan  Soc,  v.  Bur- 
nett, Cal.  (87  Pac.  Rep.  180)  ;  Hymanv.  HauffctaL,. 
188  N.  Y.  48  (88  N.  E.  Rep.  785) ;  Lanahan  et  al.  v.  Latvton 
et  al,,  50  N.  J.  Eq.  276  (28  Atl.  Rep.  476).  A  mortgage  to 
secure  advances  made  in  good  faith  is  valid  against  the  gen- 
eral creditors  of  the  mortgagor  for  advances  not  exceeding  the 
sum  named  in  the  mortgage ;  and  by  agreement  of  the  parties 
such  mortgage  lien  may  extend  to  advances  made  after  its 
maturity.  Parol  evidence  is  admissible  to  show  the  real  nature 
of  the  transaction.     Louisville  Banking   Co.  v.  Leonard-^  90 
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Ky.  106  (18  S.  W.  Rep.  521).  Where  a  mortgage  is  given  to- 
secure  advances  made  within  a  specified  time  it  cannot  be  re- 
newed by  a  secret  agreement  to  secure  further  advances  made 
after  such  time  so  as  to  have  priority  over  a  second  mortgage, 
which  is  made  and  duly  recorded  thereafter,  although  given  to 
secure  an  antecedent  debt.  Norwood  v.  Norwood  ei  ai.y  86  S. 
C.  881  (15  S.  E.  Rep.  882). 

Sec.  623.  Deeds  construed  as  mortgages.  A  con- 
veyance which  is  intended  by  the  parties  to  operate  as  a  secur- 
ity for  the  payment  of  money  or  as  an  indemnity  ag^ainst  lia- 
bility should  be  treated  as  a  mortgage,  kelson  v.  Atkinson' 
et  al,  87  Neb.  577  (56  N.  W.  Rep.  818)  ;  Williams  et  al  v. 
Chambers,  Roy  d:    Co.,        Tex.   Civ.    App.  (26  S.  W. 

Rep.  270)  ;  Alderson  v.  Caskey,        Ky.  (24  S.  W.  Rep. 

629)  ;  Morrow  v.  Jones,  41  Neb.  867  (60  N.  W.  Rep.  869)  ; 
Robertson  v.  Moline,  Milburn  db  Stoddard   Wagon    Co., 
la.  (55  N.  W.  Rep.  495)  ;  Levisey  v.  Brown,  85  Neb.  Ill 

(52  N.  W.  Rep.  888)  ;  Brey  v.  Barbour  et  al.,         Ky. 
(20  S.  W.  Rep.  899)  ;    Winters  v.  Earl,        N.  J.  Eq. 
(28  Atl.  Rep.  15)  ;  Laird  v.  Wets  et  al.,  85  Tex.  98  (28  S. 
W.  Rep.  864)  ;    Jenkins  v.  Stewart,         Ky.  (16  S.  W. 

Rep.  856)  ;  Campbell  v.  Freeman,  99  Cal.  546  (84  Pac.  Rep. 
118).  It  is  well  settled  that  whenever  property  is  transferred, 
no  matter  in  what  form,  or  by  what  conveyance,  as  mere 
security  for  a  debt,  whether  from  the  debtor,  or  from  some 
other  person  at  his  request,  the  person  to  whom  the  transfer  is. 
made  takes  merely  as  a  mortgagee,  and  has  no  other  rights  or 
remedies  than  the  law  accords  to  mortgagees.  And  so,  also, 
where  the  owner  of  the  equity  of  redemption  procures  another 
to  advance  money  to  bid  in  his  property  on  sheriff's  sale,  and 
take  a  title  thereof  for  the  benefit  of  such  owner,  with  the 
understanding  that  he  will  reconvey  the  same  to  him  on  repay- 
ment  of  the  money  so  advanced,  the  transaction,  in  equity, 
constitutes  a  mortgage.  Phelan  v.  Fitzpairick,  84  Wis.  240 
(54  N.  W.  Rep.  614).  Citing,  Schriber  v.  LeClair,  66 
Wis.  579  (29  N.  W.  Rep.  570,  889)  ;  Hoile  v.  Bailey,  58 
Wis.  448  (17  N.  W.  Rep.  822)  ;  Swift  v.  Lumber  Co.,  71 
Wis.  476  (87  N.  W.  Rep.  441).  The  payment  of  a  debt  or 
the  performance  of  a  duty,  and  the  right  of  redemption  in  the 
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mortgagor  are  necessary  to  constitute  an  absolute  deed  a  mort- 
gage.    StriebyY,  Clinton  Hill  Lumber  d:  Manufg  Co.y 
N.  J.  (29  Atl.  Rep.  589) ;  Bacheller  ct  al.  v.  Bacheller^ 

144111.  471  (88  N.  E.  Rep.  24). 

A  land  contract  assigned  to  another  in  writing  but  de- 
signed as  security  for  debt  is  only  a  mortgage  and  the  purpose 
of  such  assignment  may  be  shown  by  parol  and  when  the  debt 
is  paid  the  lien  of  the  assignee  ceases.  Sckarman  v.  Schar^ 
man  et  a/.,  88  Neb.  89  (56  N.  W.  Rep.  704)  ;  Lavejoy  v. 
Chapman^  28  Ore.  571  (82  Pac.  Rep.  687).  An  absolute 
deed  made  by  the  owner  of  property  for  the  purpose  of  secur- 
ing money  due  to  third  persons,  in  connection  with  a  written 
acknowledgment  by  the  grantee  that  he  holds  it  for  that  pur- 
pose,  is  a  mortgage.  Where  property  so  held  is  deeded  back 
to  the  grantor,  with  the  consent  of  the  beneficiaries,  the  lien 
of  mortgage  is  lost;  and  such  consent  need  not  be  in  writing. 
First  National  Bank  \.  Kreig-et  al.^^l  Nev.  404  (82  Pac. 
Rep.  641).  A  conveyance  of  land  having  been  placed  in  a 
third  party!s  hands  as  an  escrow  till  payment  of  the  pur- 
chase money,  all  the  essential  incidents  of  a  mortgage  attach 
and  the  vendor  may  proceed  in  equity  to  have  a  lien  declared 
and  a  decree  for  the  sale.     Suddeth  et  al.   v.  Knight  et  aL^ 

Ala.  (14  So.  Rep.  475).     Where  an  agent  having  n 

the  funds  of  his  principal  with  authority  to  purchase  land 
therewith,  loans  the  same  and  takes  an  absolute  conveyance 
as  security,  his  principal,  by  accepting  the  deed,  will  be 
required  to  hold  it  as  a  mortgage.  Nye  v.  Swan  ct  aLj  49 
Minn.  481  (52  N.  W.  Rep.  89).  Where  a  conveyance  is  made 
a.nd  accepted  in  payment  of  an  existing  debt,  but  contains  a 
clause  providing  that  the  grantee  shall  convey  to  the  grantor 
upon  receiving  a  certain  sum  within  a  specified  time,  it  will 
be  construed  as  a  deed  with  option  to  purchase  and  not  as  a 
mortgage.  Beed  v.  Bond  et  al.,  96  Mich.  184  (55  N.  W. 
Rep.  619).  The  party  who  seeks  to  have  a  deed  declared  a 
mortgage  should  come  into  court  willing  and  prepared  to  do 
complete  equity.  Loder  v.  Allen  et  ux.y  50  N.  J.  Eq.  681 
(25  Atl.  Rep.  541).  An  action  to  declare  an  absolute  deed  a 
mortgage  will  not  lie  after  the  right  to  foreclose  is  barred  by 
the  statute  of  limitations.  Green  v.  Capps  et  aL,  142  111.  286 
,(81  N.  E.  Rep.  597).     A  decree  on  a  bill  pra3dng  to  have  a 
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conveyance  decreed  a  mortgage,  with  an  account,  does  not 
bar  a  claim  for  damages  on  account  of  the  mortgagee's  failure 
to  perform  stipulations  made  as  a  part  of  the  contract  of  loan* 
Musscy  V.  Bates  et  a/.,  65  Vt.  449  (27  Atl.  Rep.  167- ;  21  L.  R. 
A.  516).  Where  a  deed  absolute  on  its  face  is  in  fact  a  mort- 
gage, the  grantee  need  not  reconvey  before  suing  on  the 
mortgage  debt.  Kingsbury  v.  Fisher^  4  Colo.  App.  481  (86 
Pac.  Rep.  809) .  Ga.  Code,  §§  1969^1971,  applied— deed  made 
to  secure  a  debt.  Hunt  v.  New  Eugland  Mortgage  Security 
Co.y  92  Ga.  720  (19  S.  E.  Rep.  27). 

Sec.  624.  Deeds  construed  as  mortgages — Suffi- 
ciency of  proof.  It  is  held  that  in  order  to  support  a  finding 
that  an  absolute  deed  was  intended  to  be  a  mortgage  only 
the  evidence  must  be  so  clear,  convincing  and  satisfactory  as 
to  leave  in  the  mind  of  the  tryer  no  hesitation  or  substantial 
doubt;  and  that  in  reviewing  such  question  of  fact  upon 
appeal  the  same  strict  rule  must  be  applied  by  the  appellate 
court,     yasfer  v.  Hazen^        N.  Dak.  (58  N.  W.  Rep. 

454;  28  L.  R.  A.  58).  Citing,  Eames  v.  Hardin,  111  111. 
684;  Gassert  v.  Bogk,  7  Mont.  585  (19  Pac.  Rep.  281), 
affirmed  in  149  U.  S.  17  (18  Sup.  Ct.  788);  Locke  v.  Moulton, 
96  Cal.  21  (80  Pac.  Rep.  957)  ;  Ensminger  v.  Ensminger,  75 
la.  89  (89  N.  W.  Rep.  208) ;  Howland  v.  Blake,  97  U.  S. 
624 ;  Kent  v.  Lasley,  24  Wis.  654.  To  the  same  effect  is  the 
case  of  Blake  v,  Taylor,  142  III.  482  (82  N.  E.  Rep.  401).  It 
must  be  shown  that  the  agreement  that  the  conveyance  should 
operate  as  a  mortgage  was  contemporaneous  with  its  execu- 
tion, or,  if  subsequent,  that  it  was  supported  by  some  new 
consideration;  and  the  proof  of  the  agreement  must  be  clear 
and  convincing.  Ingram  v.  Illges  et  aL,  98  Ala.  511  (18  So. 
Rep.  548).  It  must  be  established  by  plain  and  convincing 
evidence  that  the  deed  was  intended  as  a  mortgage.  Penney 
et  al.  V.  Simmons,  99  CaA.  880(88  Pac.  Rep.  1121);  Gan- 
ceart  v.  Henry,  98  Cal.  281  (88  Pac.  Rep.  92) ;  Perot  v. 
Cooper,  17  Colo.  80(28  Pac.  Rep.  891 ;  81  Am.  St.  Rep.  258); 
Baird  v.  Reininghaus,  87  la.  167  (54  N.  W.  Rep.  148) ;  Mor- 
ris v.  Nyswanger,  S.  Dak.  (58  N.  W.  Rep. '800). 
The  burden  is  on  the  party  alleging  that  the  deed  is  not  what 
it  purports  to  be  on  its  face.      Winters  v.  Earl,        N.  J.  Eq. 
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(28  Atl.  Rep.  16).  It  may  be  shown  to  be  a  mortgage 
by  parol  evidence,  ^uinn  v.  Kellogg^  4  Colo.  App.  157  (85 
Pac.  Rep.  49)  ;  Ganceart  v.  Henry ^  98  Cal.  281  (88  Pac. 
Rep.  92)  ;  Mussey  v.  Bates  et  aL,  65  Vt.  449  (27  Atl.  Rep. 
167 ;  21  L.  R.  A.  516)  ;  Winters  v.  Earl,  N.  J.  Eq. 
(28  Atl.  Rep.  15)  ;  Hodges  et  al,  v.  Hiompsan^  Ala. 
(18  So.  Rep.  679).  Under  Ky.  Gen.  Stat.,  ch.  22,  §  1,  in  the 
absence  of  fraud  and  mistake,  an  absolute  deed  cannot  be 
shown  a  mortgage  by  parol  proof.  Crutcher  v.  Muir  JEx^r^ 
Etc.,  90  Ky.  142  (18  S.  W.  Rep.  485;  29  Am.  St.  Rep.  866). 
Where  there  is  no  evidence  of  the  existence  of  a  debt,  mere 
proof  of  an  agreement  between  the  parties  to  a  deed  that  the 
land  might  be  redeemed  is  not  sufficient  to  show  an  absolute 
deed  a  mortgage.  Fisher  et  aL  v.  Green  et  aLy  142  111.  80 
(81  N.  E.  Rep.  172).  Where  there  are  doubts  as  to  whether 
a  given  transaction  is  a  conditional  sale  or  a  mortgage,  they 
are  to  be  solved  in  favor  of  its  being  a  mortgage.  Keithley  v. 
Wood,        111.  (88  N.  E.^Rep.   149).     Cases  involving 

particular  facts  in  which  the  evidence  is  considered  and  held 
to  be  sufficient  to  establish  that  a  deed  absolute  on  its  face  was 
intended  as  a  mortgage.  Davis  v.  Hopkins,  18  Colo.  158  (32 
Fac.  Rep.  70)  ;  Byers  et  aL  v.  yohnston,         la.  (56  N. 

W.  Rep.  449)  ;  McCormick  v.  Herndon,  86  Wis.  449  (56  N. 
W.  Rep.  1097)  ;  King  v.  McCarthy,  50  Minn.  222  (52  N. 
W.  Rep.  648) ;  Locke  v.  Moulton  et  aL,  96  Cal.  21  (80  Pac. 
Rep.  957)  ;  Mahoney  v.  Bostwick,  96  Cal.  58  (80  Pac.  Rep. 
1020;  81  Am.  St.  Rep.  175) ;  Clark  v.  Landon,  90  Mich.  88 
(51  N.  W.  Rep.  857)  ;  Helbregv.  Schumann,  150  111-  12  (87 
N.  E.  Rep.  99)  ;  Lashley  v.  Souder  et  aL,  N.  J.  Eq. 
(24  Atl.  Rep.  919)  ;  McKee  v.  Griggs,  51  N.  J.  Eq.  178  (26 
Atl.  Rep.  158)  ;  Daly  v.  Ely,h\  N.  J.  Eq.  104  (26  Atl.  Rep. 
268)  ;  Lindsay  v.  Lindsay,  1  Colo.  App.  108  (27  Pac.  Rep. 
877)  ;  Baird  v.  Reininghaus,  87  la.  167  (54  N.  W.  Rep. 
148)  ;  Conant  v.  Risehorough,  189  111.  888  (28  N.  E.  Rep. 
789);  Rogers  v.  Davis,         la.  (59  N.  W.   Rep.   265). 

Cases  involving  particular  facts  in  which  the  evidence  is  con- 
sidered and  held  not  to  be  sufficient  to  establish  that  a  deed 
absolute  on  its  face  was  intended  as  a  mortgage.  Fletcher  v. 
Northcross,        Cal.  (82   Pac.   Rep.   828);    Wilkins  v. 


628  EPITOME  OP  CASES.  §  524, 525 

Durio  et  a/.,  45  La.  1119  (18  So.  Rep.  740);  Wallace  \. 
Smith  et  aL,  155  Pa.  St.  78  (25  Atl.  Rep.  807;  85  Am.  St. 
Rep.  868). 

Sec.  626.  Assumption  of  mortgages.  Where  it  is 
provided  in  a  deed  that  the  gi%intee  assumes  and  agrees  to  pay 
mortgagres  and  liens  he  thereby  becomes  personally  liable  to 
the  mortgagees  and  lienholders.  Stephenson  et  al.  v.  Elliott  et 
al.,  53  Kan.  550  (86  Pac.  Rep.  980)  ;  Burhank  v.  Roots,  4 
Colo.  App.  197  (85  Pac.  Rep.  275).  Such  an  assumption 
makes  the  grantee  the  principal  debtor  and  the  grantor  his 
surety.  Stanton  v.  Kenrick  et  al.,  185  Ind.  882  (85  N.  E. 
Rep.  19).  The  agreement  to  assume  and  pay  need  not  be  in 
the  deed  nor  need  it  necessarily  be  in  writing.  Reynolds  v. 
Deitz  et  al.,  89  Neb.  180  (58  N.  W.  Rep.  89).  The  original 
mortgagor  has  the  right  to  have  the  property  first  applied  to 
the  payment  of  the  debt,  or  restored  to  him  upon  his  paying 
it.  Bensieck  v.  Cook,  110  Mo.  178  (19  S.  W.  Rep.  642;  88 
Am.  St.  Rep.  422).  In  order  "to  create  a  personal  liability 
on  the  part  of  a  grantee  in  a  deed  to  pay  a  prior  mortgage  or 
lien  on  the  premises  conveyed,  the  covenant  or  words  used 
therein  must  clearly  import  that  the  obligation  was  intended 
by  the  grantor  and  knowingly  assumed  by  the  grantee.  Where 
a  grantee  of  land  takes  the  same  subject  to  a  certain  mortgage, 
he  does  not  thereby  assume  any  personal  liability,  but  simply 
takes  the  land  charged  with  a  mortgage  debt."  Hopper  et  aL 
,  V.  Calhoun,  52  Kan.  708  (85  Pac.  Rep.  816)  ;  Holcomh  v. 
Thompson  et  aL,  50  Kan.  598  (82  Pac.  Rep.  1091)  ;  Worley  v. 
Hineman  et  aL,  6  Ind.  App.  240  (88  N.  E.  Rep.  260). 
Where  a  person  assumes  a  mortgage  upon  real  estate  as  a 
part  of  the  consideration,  and  conveys  the  same  to  another, 
who  assumes  such  mortgage  as  a  part  of  the  consideration,  the 
first  grantee  stands  as  surety  for  the  second  grantee,  and,  if 
compelled  to  pay  the  debt,  may  recover  from  the  latter. 
St<roer  v.  Tompkins,  84  Neb.  465  (51 N.  W.  Rep.  1040).  One 
who  assumes  a  mortgage  and  agrees  to  pay  it  as  a  part  of  the 
purchase  price  cannot  resist  its  foreclosure  on  the  ground  of 
usury.  McKnight  v.  Phelps  et  aL,  87  Neb.  858  (56  N.  W. 
Rep.  722).  The  foreclosure  of  a  mortgage  against  a  mort- 
gagor and  his  grantee,  who  has  assumed  its  payment,  does  not 
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affect  the  personal  liability  of  such  grantee,  unless  such  liabil- 
ity be  actually  litigated  in  such  foreclosure  proceeding.  Wash- 
ington  L.  Ins,  Co,  v.  Marshall  et  aL,  56  Minn.  250  (57  N. 
W.  Rep.  658)  ;  McRae  et  al  v.  Kennedy  et  al.,  56  Minn.  266 
(57  N.  W.  Rep.  659)  ;  Rouse  y.  Bartholomew,  51  Kan.  425 
(82  Pac.  Rep.  1088) .  Where  a  conveyance  to  one  of  several 
purchasers  for  the  benefit  of  all,  recites  as  part  of  the  consider- 
ation that  the  grantee  named  as  trustee  assumed  to  pay  an  ex- 
isting mortgage,  it  is  not  to  be  inferred  of  necessity  that  those 
for  whom  the  trustee  was  acting  were  individually  liable  for  a 
deficiency  which  might  remain  unsatisfied  upon  the  foreclosure 
sale  of  the  mortgaged  premises.  Reynolds  v.  D'eltz  et  a/.,  89 
Neb.  180  (58  N.  W,  Rep.  89) .  Where  the  grantee  not  only 
assumes  the  mortgage  but  agrees  to  pay  the  indebtedness,  this 
obligation  is  binding  not  only  as  between  him  and  the  mort- 
gagor, but  also  as  between  him  and  the  assignee  of  the  mort- 
gage ;  and  a  release  from  the  agreement  by  the  grantor  made 
after  innocent  third  persons  have  bought  the  mortgage  notes, 
cannot  avail  such  grantee.  Fisk  v.  Stevens  et  al.y  Utah 
(38  Pac.  Rep.  248).  Purd.  Pa.  Dig.,  p.  1464,  applied. 
Lennox  v.  Brower,  160  Pa.  191  (28  Atl.  Rep.  889). 

Sec.  626.  Assignment  of  mortgages.  It  is  held  that 
the  assignment  and  transfer  of  the  note  carries  with  it  the  lien 
created  by  the  deed  of  trust  by  which  the  note  is  secured, 
Clark  V.  yones,  98  Tenn.  689  (27  S.  W.  Rep.  1009) ;  and 
that  the  mere  endorsement  of  the  note  carries  with  it  the 
mortgage  security,    Gumhle  v.  Boyer,         La.  (15  So. 

Rep.  84)  ;  Jenkins  v.  Wilkinson,  118  N.  C.  582  (18  S.  E. 
Rep.  696)  ;  Uliipple  v.  JRowler,  41  Neb.  675  (60  N.  W. 
Rep.  15).  An  assignment  of  a  mortgage  by  the  mortgagee 
or  a  conveyance  of  his  interest  in  the  land  does  not  pass  the 
debt.  Miller  v.  Boone  et  al.,  86  Tex.  74  (28  S.  W.  Rep. 
574)  ;  Johnson  v.    Clarke,         N.  J.  Eq.  (28  Atl.  Rep. 

558).  Where  the  legal  title  remains  in  the  mortgagor,  the 
sale  by  a  mortgagee  of  his  interest  in  the  mortgaged  property 
will  not  operate  as  a  transfer  of  the  mortgage  unless  there  is 
*  something  to  indicate  that  it  was  intended  to  assign  the  mort- 
gage. McCamant  v.  Roberts,  Tex.  (27  S.  W.  Rep. 
86).     In  the  absence  of  a  statute  the  assignment  need  not  be 


625  EPITOMB   OF  CASES.  §  526, 52T 

recorded.  Bamherscr  ct  aL  v.  Geiser  et  al.^  24  Ore.  208  (8S 
Pac.  Rep.  609).  Authority  to  assign  a  mortgage  as  agent 
need  not  be  in  writing.  Moreland  v.  Houghton^  94  Mich. 
548  (54  N.  W.  Rep.  285).  An  assignee  of  a  bond- and 
mortgage  takes  it  subject  to  all  the  equitable  defenses 
which  the  original  obligors  and  mortgagors  have  thereto. 
Magic  V.  Reynolds  et  aL,  51  N.  J.  Eq.  118  (26  Atl.  Rep. 
150);  Robeson  v.  Robeson  et  aL,  50  N.  J.  Eq.  465  (28 
Atl.  Rep.  612;  26  Atl.  Rep.  568)  ;  Patterson  v.  Rabb  et  aL, 
88  S.  C.  188  (17  S.  E.  Rep.  468).  The  assignment  of  a 
mortgage  on  the  margin  of  the  record  does  not  charge  the 
mortgagor  with  notice  of  the  assignment,  and  payment  by 
him  to  the  assignor  discharges  the  debt,  unless  he  has  actual 
notice  of  the  assignment.  Foster  v.  Carson  et  aL,  159  Pa. 
477  (28  Atl.  Rep.  856;  89  Am.  St.  Rep.  696).  A  wife  hav- 
ing dower  and  homestead  interest  in  the  land  mortgaged  by 
her  husband  and  sold  under  a  statutory  foreclosure  and  con- 
veyed by  sheriff's  deed  to  the  mortgagee,  if  she  pay  the  pur- 
chase price  with  interest  is  entitled  to  have  an  assignment  of 
the  mortgage  to  her.  Moore  v.  Smith,  95  Mich.  71  (54  N. 
W.  Rep.  701).  An  averment  of  the  transfer  of  a  mortgage 
coupled  with  the  allegation  that  the  pleader  is  the  holder  and 
ow^ner  of  the  notes  secured  is  sufficient.  Fisher  v.  Bouisson 
et  aL,  8  N.  Dak.  498  (57  N.  W.  Rep.  505).  Particular  facts 
held  to  constitute  an  assignment  of  a  mortgage,  Moreland  v. 
Houghton,  94  Mich.  548  (5i  N.  W.  Rep.  285). 

Sec.  527.  Assignment  of  mortgage  vrhere  legal  titlie 
is  in  the  mortgagee.  In  Missouri  it  is  held  that  an  assign- 
ment of  a  mortgage,  in  order  to  transfer  the  entire  legal  and 
equitable  interest  of  the  mortgagee,  must  be  by  deed  contain- 
ing such  words  of  grant  as  will  show  the  intention  of  the  par- 
ties to  make  a  complete  transfer.  When  a  formal  assignment 
is  thus  made  and  the  note,  bond  or  other  evidence  of  the  debt 
is  assigned  and  delivered,  the  assignee  will  be  vested  not  only 
with  the  legal  estate  but  will  be  vested  with  the  power  of  sale 
contained  in  the  mortgage.  The  mere  assignment  of  the 
deed  carries  with  it  the  mortgage  as  an  incident  which  may 
be  enforced  by  the  assignee  in  his  own  name  as  an  equitable 
assignment  by  way  gf  subrogation  whenever  right  and  justice 
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require  that  it  should  be  done ;  it  is  held  that  a  sale  of  the 
mortgaged  premises  which  is  ineffective  on  account  of  defects 
in  the  execution  of  the  power,  will  operate  as  an  equitable 
assignment  of  the  mortgage  to  the  purchaser  if  he  paid  the 
purchase-money  in  good  faith  and  was  applied  to  the  satisfac- 
tion of  the  mortgage  debt.  Lanier  v.  Mcintosh^  117  Mo.  508 
(28  S.  W.  Rep.  787;  88  Am.  St.  Rep.  676). 

Sec.   628.     Priorities   as  between    mortgagees.     A 

mortgage  executed  under  an  express  oral  agreement  that  it 
shall  be  subject  to  another  mortgage  does  not  acquire  priority 
over  the  latter,  as  between  the  immediate  parties,  by  being 
recorded  first.  Wallace  v.  McKenzie^  104  Cal.  180  (87  Pac. 
Rep.  859).  Where  mortgages  to  different  parties  are  executed 
at  the  same  time  without  authority  of  the  mortgagees,  filed  for 
record  at  the  same  time  and  are  subsequently  delivered  and 
accepted  by  the  mortgagees,  their  priority  is  to  be  determined 
by  the  date  and  conditions  of  the  acceptance.  Utlcy  v.  Dun- 
kelberger,  86  la.  469  (53  N.  W.  Rep.  408).  Where  notes  of 
the  same  date  secured  by  the  same  mortgage  mature  at  differ- 
ent times,  as  between  the  holders,  there  is  no  priority.  First 
National  Bank  of  Aberdeen  v.  Andrews  ct  aL^  7  Wash.  261 
(84  Pac.  Rep.  918 ;  88  Am.  St.  Rep.  885).  "  Where  a  mort- 
gagee or  creditor  holds  security  upon  two  properties  or  funds 
witli  perfect  liberty  to  resort  to  either  for  the  payment  of  his 
debt,  and  another  mortgagee  or  creditor  holds  a  junior  security 
upon  only  one  of  these  properties  or  funds,  equity  will  compel 
the  former  mortgagee  or  creditor  to  exhaust  the  property  or 
fund  upon  which  he  alone  has  security,  before  coming  upon 
the  latter  property  or  fund,  and  thereby  depriving  the  latter 
mortgagee  or  creditor  of  all  his  security. "  Equitable  Mortgage 
Co.  V.  Lowe  et  aL^  58  Kan.  89  (85  Pac.  Rep.  829).  A  mort- 
gage of  a  parcel  of  land,  made  and  recorded  before  the  mort- 
gagor acquires  title,  in  order  to  raise  part  of  the  purchase-money 
therefor,  held  not  to  take  precedence  of  a  mortgage  by  him  to 
the  vendor  for  the  remainder  of  tlie  purchase  price,  made  at 
the  time  of  the  execution  of  the  deed,  and  taken  by  the  latter 
in  good  faith,  and  without  notice  of  the  existence  of  such  prior 
mortgage.  The  lien  of  the  last  mortgage  attached  eo  instanti 
upon  the  execution  of  the  deed,  as  a  part  of  the  indivisible 
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transaction.  The  record  of  the  former  mortgage  is  not  notice 
to  such  vendor  under  the  recording  act,  and  is  not,  as  to  him, 
a  purchase-money  mortgage.  Sehoch  v.  Birdsall^  48  Minn. 
441  (51  N.  W.  Rep.  882).  In  a  recent  case  the  Supreme 
Court  of  Alabama  say  :  "  While  it  is  the  law  that  the  mere 
taking  of  a  new  note  and  mortgage,  the  debt  evinced  by  the 
former  and  the  property  embraced  in  the  latter  being  the  same, 
will  not  discharge  or  displace  the  lien  of  an  existing  mortgage, 
it  is  equally  self-settled  law  that,  where  the  new  transaction 
involves  the  payment  and  satisfaction  of  the  first  mortgage, 
the  mortgagee's  rights  are  dominated  by  intervening  liens  of 
third  persons,  liens  acquired  subsequently  to  the  execution  of 
the  first  and  prior  to  the  execution  of  the  second  mortgage. 
And  whether  the  taking  of  the  second  mortgage  is  a  payment 
of  the  first  depends  upon  the  intention  of  the  parties."  New 
England  Alortgage  Security  Co.  v.  Hirsck  etaLy  96  Ala.  282 

(11  So.  Rep.  68).  Citing,  Boyd  v.  Beck,  29  Ala.  708 ;  Hel- 
tneiag  v.  Franks  61  Ala.  67 ;  Bolles  v.  Chauncey^  8  Conn.  889 ; 

Walters  v.    Walters,  78  Ind.  425. 

Sec.  620.  Mortgage  executed  for  purchase-money — 
Priority  of.  In  a  recent  and  well  considered  case  the  supreme 
■court  of  Missouri  say  :  "  It  is  well-settled  la  w  that  a  person  can 
not  acquire  a  lien  upon  land  purchased  by  another  by  the  vol- 
untary and  unauthorized  payment  of  the  purchase-money 
therefor.  Truesdellv.  Callaway,  6  Mo.  605.  Nor  can  he, 
by  simply  paying  the  debt  due  the  vendor,  who  has  a  lien  for 
the  purchase- money,  be  subrogated  to  such  vendor's  lien. 
Nicol  V.  Dunn,  25  Ark.  129.  Something  more  is  required. 
If,  however,  a  part  or  all  of  the  purchase-money  remains  un- 
paid, and  a  person  advances  the  money  with  which  to  liqui- 
date the  debt  at  the  request  of  the  debtor,  with  the  under- 
standing and  agreement  with  him  that  he  is  to  have  a  mortgage 
on  the  land  to  secure  him  in  the  payment  of  the  purchase- 
money,  the  mortgage  to  be  executed  as  soon  as  the  money 
is  paid,  and  a  deed  executed  by  the  vendor,  and  in  pursuance 
of  this  agreement  the  money  is  paid,  the  deed  made,  and 
the  mortgage  executed,  and  delivered  to  the  lender,  then  it 
becomes  one  and  the  same  transaction,  and  the  mortgage 
•thus  given  will  take  precedence  of  all'  other  liens  or   incum- 
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brances."  Demeter  v.  Wilcox,  115  Mo.  684  (22  S.  W.  Rep. 
618 ;  87  Am.  St.  Rep.  422).  This  case  is  supported  by  Achey 
V.  Coleman,  92  Ga.  745  (19  S.  E.  Rep.  710)  ;  Price  v.  Davis 
etal.,         Ky.  (22   S.  W.  Rep.  816).     Where  a  vendor 

agreed  with  a  purchaser  to  sell  him  certain  real  estate  for 
part  cash  and  the  balance  to  be  secured  by  mortgage,  and  pur- 
suant to  this  agreement  a  deed  was  duly  executed  and  while 
the  mortgage  was  being  prepared  the  grantee  took  the  deed  to 
a  loan  office  and  there,  without  the  grantor's  knowledge  or 
consent,  negotiated  a  loan  upon  the  premises,  executing  a  mort- 
gage thereon  to  secure  the  same,  which  mortgage  was  imme* 
diately  recorded,  as  was  the  deed,  and  the  grantee  then  re- 
turned to  the  office  where  the  purchase-money  mortgage  was 
being  prepared  and  duly  executed  the  same  which  was  also 
recorded,  it  was  held  that  the  purchase-money  mortgage  had 
priority  over  the  mortgage  given  to  secure  the  loan  on  the 
ground  that  there  was  no  delivery  of  the  deed  at  the  time  the 
loan  was  negotiated  and  that  the  original  grantor  was  not 
guilty  of  negligence  in  allowing  the  deed  to  be  removed  from 
the  office  where  the  purchase-money  mortgage  was  being"  pre- 
pared, such  as  would  justify  an  estoppel  against  him.  Gould  v. 
Wise,  97  Cal.  582  (82  Pac.  Rep.  576 ;  88  Pac.  Rep.  828) .  Under 
Mo.  Rev.  Stat.  1889,  §  2420,  which  provides  that  no  convey- 
ance affecting  title  to  real  estate  shall  be  valid,  "  except 
between  the  parties  thereto,  and  such  as  have  actual  notice 
thereof,  until  the  same  shall  be  deposited  with  the  recorder  for 
record,"  it  is  held  that  a  mortgage  to  secure  a  loan  made  upon 
the  faith  of  a  clear  record  title  takes  precedence  of  another 
mortgage,  recorded  later,  to  secure  the  purchase  price,  where 
the  lender  had  no  notice  of  the  facts  creating  the  vendor's  lien 
at  the  time  of  making  the  loan.  Trigg  y,  Vertnillion  et  aL, 
118  Mo.  280  (20  S.  W.  Rep.  1047). 

Sec.   630.      Payment,  release   and   satisfaction.    A 

satisfaction  of  record  made  by  one  who  has  parted  with  his 
interest  in  the  mortgage  and  with  the  debt  secured  thereby  is 
void  as  to  the  real  owner  of  the  mortgage  security ;  and  a  sub- 
sequent mortgage  is  inferior  to  the  mortgage  thus  sought  to  be 
satisfied.  Wiscombetal,  v.  Cuhherly,  51  Kan.  580  (88 Pac.  Rep. 
820)  ;  Bamherser  et  al.  v.  Geiser  et  aL,  24  Ore.  208  (88  Pac. 
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Rep.  609),  applying  Hill's  Ore.  Code,  §  8081.  But  in  Nebraska 
it  is  held  that  such  a  satisfaction  will  protect  a  subsequent 
honajide  purchaser  who  acquires  rights  relying  upon  it  and 
without  any  notice  of  its  being  unauthorized.  Whipple  v. 
Fowler,  41  Neb.  675  (60  N.  W.  Rep.  15).  Citing,  Swartz's 
£x^rs  V.  Lcist,  18  O.  St.  419 ;  Bank  v.  Anderson,  14  la.  544 ; 

Vannice  v.  Bergen,  16  la.  555;  McClure  v.  Burr  is.  Id.  591 ; 

Cornogy.  Fuller,  80  la.  212;  Ogle  v.  Turpin,  102  111.  148; 
Ahren  v.  Freeman,  46  Minn.  156  (48  N.  W.  Rep.  677) ; 
Ltvermore  v.  Maxwell,  87  la.  705  (55  N.  W.  Rep.  87). 
Substantially  the  same  is  held  in  Vann  et  aL  v.  Marhury, 
Ala.  (14  So.  Rep.  278;  28  L.  R.  A.  825).     Citing, 

Swart z   V.   JLeist,  supra.     As  against  one  not  an   innocent 
purchaser,  the  entry  of    satisfaction  of    a  mortgage,   like  a 
receipt,  is  open  to  explanation,  and  it  may  be  shown  by  parol 
evidence  that  no  payment  was  in  fact  made.     Seiberlinget  aL 
V.  Tipton  et  al,  118  Mo.  878  (21  S.  W.  Rep.  4).     It  may  be 
shown  that  an  entry  of  satisfaction  was  made  through  a  mis- 
take of  fact,  or  that  the  one  making  the  entry  was  at  the  time 
ignorant   of    the   existence  of    a  second    mortgage   or   lien. 
Seiberling,  Miller  it  Co.  v.  Tipton  et  al.,  118  Mo.  878  (21  S. 
W.   Rep.  4).     The  presumption  of  payment  of  a  mortgage 
note    which   arises    from   an   entry  of  satisfaction   upon   the 
record  may  be  rebutted  by  proof.    Smith  et  al.  v.  Stark  et  aL, 
8  Colo.  App.  458  (84  Pac.  Rep.  258) ;  Lanier  v.  Mcintosh, 
117  Mo.  508  (28  S.  W.  Rep.  787;  88  Am.  St.  Rep.  676). 
Where  a  note  secured  by  a  mortgage  has  been  paid  in  full  and 
delivered  with  the  mortgage  to  the  mortgagor  it  operates  as  a 
full   satisfaction   of  the   mortgage,    and   an    assignment   and 
delivery  of  the  note  and  mortgage  by  the  original  mortgagee 
to  another  creditor  of  the  mortgagor,  as  a  security  for  debt, 
under  a  parol  arrangement  between  all  the  parties,  does  not 
revive  the  original  mortgage  or  create  any  valid  lien.     Bailey 
V.  JRockafellow  et  aL,  57  Ark.   216   (21  S.    W.   Rep.   227). 
Citing,  Thompson  v.  George,%Q  Ky.  811  (5  S.  W.  Rep.  760). 
As  a  general  rule  the  tender  of  the  full  amount  due  upon  a 
mortgage  will  operate  to  discharge  its  lien  if  the  tender  is  re- 
fused without  adequate  excuse ;  but  it  is  held  that  where  the 
assignee  of  a  mortgage  forecloses  the  mortgage  before  record- 
ing  the  assignment,  a  subsequent   refusal   by   the   assignee. 
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believing  that  she  had  acquired  title  by  the  foreclosure,  to 
accept  a  tender  by  the  mortgagor  of  the  amount  due  on  the 
mortgage,  exclusive  of  costs,  does  not  discharge  the  lien,  and 
the  assignee,  after  recording  the  assignment,  may  maintain  a 
bill  in  equity  to  foreclose  the  mortgage.  Renard  v.  Clinhy 
91  Mich.  1  (51  N.  W.  Rep.  692). 

Where  the  holder  of  a  second  mortgage  consents  to  the 
sale  of  the  timber  on  the  mortgaged  property,  and  accepts  the 
purchase  money,  he  releases  the  timber  from  the  lien  of  his 
mortgage.  Pratt  v.  Waterhouse^  158  Pa.  45  (27  Atl.  Rep. 
855).  The  payment  in  full  by  the  mortgagor  to  one  of  the 
executors  of  the  mortgagee  entitles  him  to  an  entry  of  satisfac- 
tion, though  made  without  the  consent  of  the  other  executor. 
Crawford  v.  Simon,  159  Pa.  585  (28  Atl.  Rep.  491).  Where 
a  mortgage  is  foreclosed  by  taking  possession  of  only  a  part  of 
the  mortgaged  premises,  and  that  part  is  of  greater  value  than 
the  mortgage  debt,  the  remaining  premises  stand  discharged 
of  the  mortgage.  Ray  v.  Scripture,  N.  H.  (29  Atl. 
Rep.  454) .  In  New  Jersey  it  is  held  that  a  release  of  a  mort- 
gage, as  to  a  portion  of  the  mortgaged  premises  sold  by  the 
mortgagor,  operates  as  an  extinguishment  of  the  mortgage  to 
that  extent,  and  on  foreclosure  against  the  portion  of  the  land 
still  remaining  in  the  mortgagor's  hands  he  is  entitled  to  be 
credited  with  the  value  of  the  tract  so  released.  Souther  v. 
Pearson  et  al.,         N.  J.  Eq.  (28  Atl.    Rep.   450).     A 

discharge  of  a  mortgage  obtained  by  undue  influence  will  be 
set  aside.  Worthington  v.  Major,  94  Mich.  825  (54  N.  W. 
Rep.  808).  The  holder  of  the  legal  title  may  compel  the 
assignee  of  a  mortgage,  which  has  been  paid  in  full,  to  enter 
the  proper  release  of  the  same,  where  the  only  reason  which 
he  urges  for  his  refusal  relate  to  the  land  itself,  and  not 
to  his  separate  interest  as  the  owner  of  the  mortgage;  he 
simply  seeking  to  assert  it  for  the  purpose  of  harassing  the 
holder  of  the  legal  title,  and  to  compel  him  to  do  what  he  i$ 
not  legally  or  equitably  bound  to  do.  Bush  v.  Freer,  91 
Mich.  815  (51  N.  W.  Rep.  1002).  N.  C.  Code,  §  1271, 
applied — release  and  satisfaction  of  a  trust  deed.  Browne  etaL 
V.  Davis,  109  N.  C.  28  (18  S.  E.  Rep.  708).  Mass.  Stat. 
1882,  ch.  287,  applied — petition   to  bar   action   on  san   undis- 
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charged  mortgage.      Tarbell,  Petitioner^  160  Mass.  407  (86 
N.  E.  Rep.  55). 

Sec.  531.  Satisfaction — Purchase  by  mortgagee. 
Where  the  mortgagor  sells  and  conveys  the  premises  to  a  third 
person,  who  expressly  assumes  the  payment  of  the  mortgage, 
and  such  third  person  sells  the  property  to  the  mortgagee, 
subject  to  the  mortgage,  and  the  mortgagee  pays  the  purchase 
price  and  enters  into  possession  and  enjoyment  of  the  property, 
but  causes  the  conveyance  to  be  made  to  another  for  the  pur- 
pose of  preventing  the  merging  of  the  mortgage  in  the  estate 
purchased,  the  transaction  amounts  to  the  payment  of  the 
mortgage  and  there  can  be  no  recovery  of  the  debt  in  an 
action  against  the  mortgagor.  National  Investment  Co,  v. 
Nordin^  50  Minn.  886  (52  N.  W.  Rep.  899).  A  conveyance 
of  the  fee  by  the  mortgagor  to  the  mortgagee  extmguishes  the 
mortgage.     Lyman  v.    Gedney^         111.  (29  N.   E.  Rep. 

282).     A  purchase  at  sheriff's  sale  by  the  mortgagee  operates, 
in  equity,  as  a  satisfaction  of  his  mortgage.      Greetishurg Fuel 
Co.  v.  Irwin  Nat.  Gas  Co.,  162  Pa.  St.  78  (29  Atl.Rep.  274). 
A  mortgagor  who  conveys  the  mortgaged  premises  to  the 
mortgagee  in  consideration  of  a  release  from  personal  liability 
cannot  afterwards  attack  the  conveyance  on  account  of  usury 
in  the  original  transaction.     Mason  et  al.  v.  Pierce,  142  111. 
881  (81  N.  E.  Rep.  508).     Where,  on  foreclosure  of  a  senior 
mortgage,  the  holder  of  such  mortgage  bids  in  the  property 
for  less  than   the  mortgage   debt,  a  redemption  by   a  junior 
mortgagee  gives  him  a  lien  on  the  land  and  extinguishes  the 
senior  mortgage,  regardless  of  the  balance  due  on  it.      Ogle  et 
al.  v.  Koerner  et  a/.,  140  111.  170  (29  N.  E.  Rep.  568).  Where 
the  holder  of  a  mortgage  surrenders  and  cancels  it,  taking  an 
absolute  deed  in  place  thereof  to   secure  his  debt,  the  lien  of 
the  mortgage  is   extinguished.     Patterson  v.  Evans  et  al, , 
91    Ga.   799  (18  S.  E.  Rep.   81).     Where   a   mortgagee   is 
induced  by  representations  of  the  mortgagor  as  to  the  condi- 
tion of  the   title   to   a   parcel   of  land,  or   the   regularity  or 
correctness   of  the  antecedent  proceeding  requisite  to  vest  the 
title  to  said  land,  to  surrender  his  note  and  mortgage  in  con- 
sideration of  a  deed  to  said  land,  and   such  representations 
prove  untrue,  and  the  note  which  the  mortgage  was  given  to 
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secure  has  not  in  fact  been  paid,  and  the  mortgagee  gets  noth- 
ing by  the  deed,  an  action  to  foreclose  the  mortgage  may  be 
maintained,  if  innocent  parties  have  not  in  the  meantime 
acquired  an  interest  in  the  mortgaged  premises.  Lovell  d  al 
V.  Wallet  al.,  81  Fla.  78  (12  So.  Rep.  659). 

Sec«  532.  Strict  foreclosure.  A  strict  foreclosure 
cannot  be  had  against  one  who  owns  the  fee  to  land.  Such  a 
foreclosure  could  only  be  had  where  the  statutory  foreclosure 
and  sale  are  inappropriate.  It  proceeds  upon  the  theory  that 
the  mortgagee  or  purchaser  has  acquired  the  legal  title  and 
obtained  possession  of  the  mortgaged  estate,  but  that  the  right 
and  equity  of  redemption  of  some  judgment  creditor,-  junior 
mortgagee,  or  other  person  standing  in  that  situation  has  not 
been  cut  off  or  barred.  In  such  cases  the  remedy  by  strict 
foreclosure  is  appropriate,  but  it  can  never  be  used  to  divest 
the  fee  when  it  is  once  vested  in  some  other  than  the  mort- 
gagee or  purchaser,  yackson  v.  Weaver ^  Ind.  (88 
N.  E.  Rep.  166). 

Sec.  633.  Foreclosure  by  suit — Parties.  The  bene- 
ficiary of  a  mortgage  made  in  the  form  of  a  trust  deed  may 
maintain  an  action  in  his  own  name  to  recover  the  debt  and 
foreclose  the  mortgage.  Hutchinson  v.  Myers  et  a/.,  52  Kan. 
290  (84  Pac.  Rep.  742).  In  an  equitable  action  to  foreclose 
a  real  estate  mortgage,  the  owner  of  the  equity  of  redemption 
is  the  only  necessary  party  defendant.     Carpenter  v.  Ingalls, 

S.   Dak.  (51  N.  W.  Rep.  948).     Upon  an  appeal 

from  a  foreclosure  proceedings  a  terre-tenant  who  was  not 
made  a  party  to  the  foreclosure  may  intervene  to  protect  his 
interest.  Packer  v.  Owens,  164  Pa.  St.  185  (80  Atl.  Rep. 
814).  In  Alabama  it  is  held  that  in  an  action  to  foreclose  a 
mortgage  only  those  claiming  title  subordinate  to  the  mort- 
gage can  be  made  parties.  Boiling  et  al,  v.  Pace  et  aL,  99 
Ala.  607  (12  So.  Rep.  796).  The  holder  of  the  legal  tide 
should  be  made  a  party.  Jordan  v.  Sayre  et  aL,  29  Fla.  100 
(10  So.  Rep.  828).  All  persons  claiming  an  interest  in 
mortgaged  premises  are  proper,  if  not  necessary,  parties  to  a 
suit  in  foreclosure,  and  when  made  parties  a  judgment  by  de- 
fault is  conclusive  against  the  judgment  defendants  as  to  any 
matter  adjudicated  by  the  judgment.      G* Bricn  et  al.  v.  MoJ" 
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ft  et  aL,  188  Ind.  660  (88  N.  E.  Rep.  616;  86  Am.  St.  Rep. 
566).  Foreclosure  proceedings  brought  after  the  death  of  the 
mortgagor,  to  which  neither  his  heirs  or  personal  representa- 
tives are  made  parties,  are  void.  Craven  ei  aL  v.  Bradley 
et  ahy  51  Kan.  886  (82  Pac.  Rep.  1112).  Proceedings  to 
foreclose,  to.  which  the  owner  of  the  equity  of  redemption  is 
not  made  a  party,  are  binding  upon  parties  thereto.  Brcnvn- 
ing  V.  Smith,         Ind.  (87  N.  E.  Rep.  540).     Where  the 

plaintiff  pending  foreclosure  assigns  his  interest  to  a  person 
not  a  party  plaintiff,  the  bill  must  be  dismissed,  unless  the 
latter  takes  proper  steps  to  establish  his  interest  on  the  rec- 
ord,    yohnson  v.    Clarke  et  al, ,         N.  J.  Eq.  (28  Atl. 
Rep.  558) .     The  holder  of  a  prior  mortgage  or  incumbrance  is 
not  a  necessary  party.     Stratton  v.  Reisdorph,  85  Neb.  814 
<53  N.  W.  Rep.  186)  ;  Burnett  v.  Hoffman  et  al.,  40  Neb. 
569  (58  N.  W.  Rep.  1184).     Where  the  mortgagor  has  parted 
with  his  interest  in  the  land  he  is  not  a  necessary  party  to  an 
action  of  foreclosure.      Gutzeit  v.  Pennie  et  aL,  98  Cal.  827 
(38   Pac.   Rep.  199);     Watts  v.    Creighton,  ^  la.  154    (52 
N.  W.  Rep.  12).     In  Texas  it  is  held  that  when  the  mort- 
gagor has  conveyed  the  mortgaged  premises   and  the  mort- 
gagee has  notice  of  the  conveyance  the  grantee  of  the  mort- 
gagor is  a  necessary  party  to  a  suit  for  foreclosure,  and  sale  of 
the  property  under  a  decree  to  which  he  is  not  a  party  does 
not  affect  his  right ;   and  after  the  sale  he  may  recover  the 
land  from  persons  claiming  under  a  foreclosure  sale  without 
making  a  return  or  tender  of  the  amount  paid  at  such  sale. 
Bradford  v.  Knowles,  86  Tex.  505  (25  S.  W.  Rep.  1117).    In 
an  action  to  foreclose  a  mortgage,  given  by  one  partner  to  se- 
cure the  partnership  debts,  the  other  partner  is  not  a  neces- 
sary   party.     London,   Paris  <&   American   Bank  v.    Smith 
^t  al.,  101  Cal.  415  (85  Pac.  Rep.  1027).     As  a  general  rule 
strangers  to  the  mortgage  are  not  proper  parties,  but  one 
asserting  an  adverse  claim  which  would  operate  to  defeat  the 
mortgagor's  title  may  properly  be  made  a  party.     Hunt  et  al. 
V.  Nolen,  40  S.  C.  284  (18  S.  E.  Rep.  798).     The  adminis- 
trator of  a  deceased  mortgagor  is  not  a  necessary  party,  but 
lie  is  a  proper  party.     N.  J.  Revision,  p.  768,  §  57,  applied. 
United   Security  Life  Ins.   <^    Trust   Co.  v.    Ott,         N.  J. 
(26  Atl.  Rep.  928). 
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Sec.  534.     Foreclosure  by  suit — Pleading  and  prac- 
tice.    Where  an  action  on   the  debt  secured  is  barred  by  the 
statute  of  limitations,  an  action  to  foreclose  cannot  be  main- 
tained.     CulpeiaLw.  Culp  etaL,         Kan.  (82Pac.  Rep. 
1118) ;  Kerr  v.  Lydeckcr,         O.  St.           (87N.  E.  Rep.  267; 
28  L.  R.  A.  842)  ;  Harding  v.  Durand,  188  III.  515  (28  N.E. 
Rep.  948).     But   a   contrary   rule   prevails  in  Missouri  and 
North  Carolina,  Tucker  v.  Wells  et  aL  ;  111  Mo.  899  (20  S.  W. 
Rep.  Jenkins  v.   Wilkinson  et  aL,   118  N.  C.  532  (18  S.  E. 
Rep.  696).     In  case  of  the  death  of  the  mortgagor,  the  right 
to  foreclose  is  not  lost  by  the  failure  of  the  mortgagee  to  file 
his  debt  as  a  claim  against  the  estate  of  the  mortgagor  within 
the  time  allowed  by  statute  for  filing  claims  against  an  estate, 
but  such  failure  precludes  the  mortgagee  from  asserting  any 
claim  to  the  general  assets  of  the  estate,  and  confines  him  to 
his  mortgage  security.     Andrews  v.  Morse  et  aLy  51  Kan.  80 
(32  Pac.  Rep.  640).     An  action  to  foreclose  a  mortgage  is  not 
an  action  **  founded  upon  an  instrument  in  writing  for  the  pay- 
ment of  money  only,"  within  the  meaning  of  S.  Dak.  Comp. 
Laws,  §  4927,  but  is  an  Action  to  subject  property  to  the  pay- 
ment of  a  debt.     Andrews  v.   Wynn,         S.  Dak.  (54  N- 
W.  Rep.  1047).     Where  a  defendant  alleges  title  in  a  third 
person  as  a  defense,  who  is  made  a  defendant,  the  result  of  the 
proceedings  will  be  treated  as  an  adjudication  of  the  question 
of  title  as  between  such  third  person  and  the  plaintiff.     Siaope 
V.  Schwartz,        Ky.           (15  S.  W.  Rep.  251).     Where  the 
debt  has  been  satisfied  by  the  sale  of  property  to  the  senior 
mortgagee  and  the  proceeding  held  void  and  the  property  pur- 
chased by  a  junior  mortgagee  upon  his  own  mortgage,  he  will 
not  be  entitled  in  equity  to  a   judgment  over  on  the  notes  se- 
cured by  the  first  mortgage.     Long  v.  Long,        Mo.  (28 
S.  W.  Rep.  69).     In  a  bill  filed  by  a  mortgagor  to  restrain  the 
foreclosure  of  a  mortgage,  there  can  be  no  decree  of  foreclosure 
of  the  mortgage — in  the  absence  of  a  cross-bill  by  the  mort- 
gagee praying  a  foreclosure — ^unless  the  complainant  makes  an 
offer  in  the  bill  to  submit  himself  to  the  authority  and  jurisdi^" 
tion  of  the  court.     Ross  v.  Ncv)  England  Mortgage  Security 
Co.y        Ala.          (18So.Rep.564).  Where  the  court  modifies 
a  master's  report  in  a  foreclosure  suit  it  is  proper  for  the  court 
to  add  to  the  findings  interest  accrued  since  the  date  of  the 


685  EPITOME    OP   CASES.  §  584 

■ 

report  without  referring  the  case  back  to  the  master.  Good^ 
win  ctal.  v.  Bishop  et  al.,  145  111.  421  (84  N.  E.  Rep.  47). 
A  deed  of  trust  containing  a  power  of  sale  may  be  foreclosed 
by  a  proceeding  in  equity,  but  in  such  case  the  maker  will  not 
be  required  to  pay  the  greater  expense  of  such  foreclosure  in 
equity  unless  some  good  and  sufficient  reason  be  shown  for 
taking  the  matter  into  court.  In  either  case  the  terms  of  the 
sale  prescribed  in  the  instrument  creating  the  lien  must  con- 
trol. Clark  V.  Jones,  98  Tenn.  689  (27  S.  W.  Rep.  1009). 
The  power  of  sale  is  cumulative  to  the  right  to  foreclose.^ 
Dupee  V.  Rose,         Utah  (87  Pac.  Rep.  567).     Where  a 

mortgagee  obtains,  under  a  foreclosure,  a  regular  sale  of  the* 
mortgaged  premises  for  a  fair  price,  he  is  entitled  to  a  confir* 
mation  and  satisfaction  of  his  decree,  without  regard  to  any 
equities  of  rights  acquired  in  the  mortgaged  premises  pendente 
lite.  Pendleton  v.  5/tfar,  56  Ark.  194  (19  S.  W.  Rep.  578). 
Foreclosure  may  be  had  before  the  note  is  due  upon  the  default 
of  the  mortgagor  where  the  mortgage  provides  that  the  mort- 
gagee may  declare  the  debt  due  and  proceed  to  foreclose  in  case 
of  such  default.  Taylor  v.  Alliance  Trust  Co.,  71  Miss.  694 
(15  So.  Rep.  121).  Where  a  mortgage  is  given  by  joint  own- 
ers of  land  to  secure  the  debt  of  one  of  them,  the  other  owners- 
being  merely  sureties,  the  court,  in  a  suit  to  foreclose,  will  first 
direct  partition,  so  that  the  share  of  the  principal  debtor  shall 
be  first  applied  on  the  debt.  Wheat  et  al.  v.  McBrayer, 
Ky.  (26  S.  W.  Rep.  809).     Under  the  provisions  of  N. 

Y.  Code  Civ.  Proc.,  §§  1626-1680,  where,  in  an  action  to  fore. 
close  a  mortgage  the  plaintiff  fails  to  establish  its  validity,  he 
is  not  entitled  to  recover  upon  the  bond  sought  to  be  secured 
by  the  mortgage,  although  the  execution  of  the  bond  is  averred 
in  the  complaint.  Dudley  v.  Congregation,  etc.  *of  St.  Fran- 
cis, 188  N.  Y.  451  (84  N.  E.  Rep.  281). 

Notwithstanding  Cal.  Code  Civ.  Proc.  §  726  prohibits 
more  than  one  action  to  recover  a  debt  or  enforce  a  mortgage, 
a  new  action  on  a  note  which  was  secured  by  a  mortgage  to 
recover  a  deficiency  left  on  the  foreclosure  of  the  mortgage, 
may  be  maintained.  Blumhcrg  v.  Birch,  99  Cal.  416  (84 Pac. 
Rep.  102 ;  87  Am.  St.  Rep.  67).  Under  Cal.  Code  Civ.  Proc. 
§g  726,  728,  it  is  held  that  foreclosure  may  be  had  for  non- 
payment of  interest,  payable  annually,  where  the  mortgagor 
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covenants  to  pay  the  note  ''  according  to  the  tenns  and  condi- 
tions thereof,"  although  it  is  provided  that  if  the  interest  is 
not  paid,  it  is  to  be  compounded  annually.  Toakatn  ct  ux,  v. 
JVhi^e  et  al,,  97  Cal.  286  (82  Pac.  Rep.  288).  Cal.  Code  Civ. 
Proc.  §  726  construed — second  action  on  note  for  deficiency. 
Felton  V.  West  et  aL,  102  Cal.  266  (86  Pac.  Rep.  676).  Cal. 
Code  Civ.  Proc.  §  957  construed — recovery  of  proceeds  of  void 
sale.     Patton  et  al,  v.  TTiomsony         Cal.  (88  Pac.  Rep. 

97).  2  S.  &  C.  Ann.  111.  Stat.  1688,  providing  that  mort- 
gages and  deeds  of  trust  can  only  be  foreclosed  by  a  suit  in 
case  of  the  death  of  the  mortgagor  or  owner  of  the  equity  of 
redemption,  does  not  have  a  retrospective  effect.  F'isher  et 
4il.  V.  Green  et  aL,  142  111.  80  (81  N.  E.  Rep.  172).  Minn. 
Gen.  Stat.  1878,  ch.  81,  §  24,  construed — recovery  of  treble 
damages.     Hobe  v.   Swifty         Minn.  (59  N.   W.   Rep. 

881).  Minn.  Laws,  1888,  ch.  112,  applied — ^invalid  foreclos- 
ure—curative act.  Morgan  et  aL  v.  Carter  et  aL^  54  Minn. 
141  (55  N.  W.  Rep.  1117).  Under  Mo.  Rev.  Stat.  1889,  § 
7089,  a  judgment  of  foreclosure  is  conclusive,  as  against  a 
prior  adverse  claim  of  right  by  a  party  to  such  judgment,  in 
respect  to  the  land  affected.  Kopp  v.  Blessings  121  Mo.  891 
<25  S.  W.  Rep.  757).  N.  H.  Gen.  Laws,  ch.  186,  §  14,  ap- 
plied. Ray  V.  Scripture,  N.  H.  (29  Atl.  Rep.  454). 
N.  Y.  Code  Civ.  Proc.  §  1627  applied — ^personal  judgment 
for  deficiency.  Frank  v.  Davis,  185  N.  Y.  275  (81  N.  E.  Rep. 
1100;  17  L.  R.  A.  806).  N.  Dak.  Comp.  Laws,  §  5484,  ap- 
plied. Fisher  v.  Bouisson  et  aL,  8  N.  Dak.  498  (57  N.  W. 
Rep.  505).  Under  the  Statutes  of  Ohio  it  is  held  that  after 
the  condition  of  a  mortgage  is  broken,  the  title  vests  in  the 
mortgagee,  who  may  sue  for  possession,  or  to  foreclose  his 
mortgage;  hence  an  action  for  foreclosure  is  not  '^  an  action 
for  the  recovery  of  title  or  possession  of  real  property,"  with- 
in the  meaning  of  Rev.  Stat.  §  4977,  but  the  action  is  upon  a 
specialty,  within  the  meaning  of  §  4980,  and  is  barred  in  fifteen 
years.  Kerr  v.  Lydecker,  O.  St.  (87  N.  E.  Rep. 
267 ;  28  L.  R.  A.  842).  In  South  Carolina,  no  personal  judg- 
ment can  be  rendered  for  a  deficiency  until  after  the  sale  and 
report  thereof  have  been  made.  Parr  v.  Lindler,  40  S.  C. 
198  (18  S.  E.  Rep.  686).     S.  C.  Code,  §  267  applied.      Clem- 
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son  Agricultural  College  v.  Pickens^         S.  C.  (20  S.  E. 

Rep.  401). 

Sec.  535.  Defenses  to  foreclosure  proceedings^ 
Where  a  note  secared  by  a  mortgage  has  been  transferred  for 
the  sole  purpose  of  evading  the  payment  of  taxes,  such  facts 
may  be  pleaded  as  a  defense  in  an  action  to  foreclose  the  mort- 
gage. Sheldon  et  ux.  v.  Pruessner  ei  al.^  52  Kan.  579  (85 
Pac.  Rep.  201 ;  22  L.  R.  A.  709).  The  fraudulent  alteration 
of  a  promissory  note  secured  by  a  mortgage  cancels  the  debt 
and  discharges  the  mortgage.  Walton  Plow  Co.  v.  Camp- 
heU,  85  Neb.  178  (52  N.  W.  Rep.  888;  16  L.  R.  A.  468). 
A  plea  of  nondelivery  by  the  mortgagor  or  nonacceptance  by 
the  mortgagee  is  a  good  defense  to  an  action  of  foreclosure. 
Ault  et  al.  V.  Blacktnan  et  a/.,  8  Wash.  St.  624  (86  Pac.  Rep. 
694).  A  defendant  in  a  foreclosure  suit  must  set  up  all  the 
defenses  to  which  he  is  entitled  or  be  barred.  Miller  v. 
Hardy  et  aL,  181  Ind.  18  (29  N.  E.  Rep.  776).  Where,  in  a 
foreclosure  suit,  the  defense  of  usury  is  relied  upon,  the  facts 
constituting  such  usury  should  be  clearly  set  up  in  the  answer 
and  proved  as  alleged.  Goodwin  et  aL  v.  Bishop  et  al, ,  145 
111.421  (84  N.  E.  Rep.  47). 

Sec.  536.    Junior  mortgagees — Foreclosure  of  prior 

■ 

mortgage.  In  New  York  it  is  held  that  the  right  to  a  judi- 
cial sale  of  mortgaged  premises  to  pay  the  debt  secured  is  an 
incident  of  the  mortgage  contract  which  must  not  be  impaired  ; 
but  where  the  plaintiff  in  a  foreclosure  suit  has  purchased  the 
premises  upon  the  sale  under  the  decree  and  has  taken  posses- 
sion, the  junior  mortgagee  not  having  been  made  a  party,  as 
to  him,  the  plaintiff  occupies  the  position  of  a  mortgagee  in 
possession,  and  whatever  estate  the  original  mortgagor  had  at 
the  time  of  the  execution  of  the  junior  mortgage  is  still  sub- 
ject to  its  lien  ;  and  in  order  to  bar  the  right  of  such  junior 
mortgagee  by  way  of  an  action  for  strict  foreclosure,  such 
plaintiff  must  show  that  he  purchased  in  good  faith,  relying 
upon  the  regularity  of  the  foreclosure  proceedings,  and  also 
that  the  junior  incumbrancer  had  knowledge  of  the  sale  and 
permitted  the  purchase  to  be  made  without  declaring  the  exis- 
tence of  his  incumbrance  or  calling  attention  to  the  defect  of 
parties  in  the  proceedings.     Moulton  v.  Cornish^  188  N.  Y, 
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188  (88  N,  E.  Rep.  842 ;  20  L.  R.  A.  870).  Where  a  junior 
mortgagee  is  made  a  party  to  a  suit  to  foreclose  a  senior  mort- 
gage,  and  subsequently  purchases  a  certificate  of  sale  issued  to 
the  plaintiff  on  his  purchase,  he  cannot,  as  against  a  judgment 
creditor  who  redeems  from  the  sale  after  the  junior  mort- 
gagee's time  for  redemption  has  expired,  assert  the  lien  of  his 
junior  mortgage.  Shroeder  v.  Bauer  et  aLy  140  111.  135  (29 
N.  E.  Rep.  560)  ;  following,  Lloyd  v.  Karnes,  45  111.  62.  In 
Illinois  it  is  held  that  after  a  foreclosure  sale  under  a  senior 
mortgage  a  junior  mortgagee  who  is  not  made  a  party  to  the 
first  foreclosure  cannot  foreclose  his  mortgage  without  first 
redeeming  from  the  sale.  Rose  v.  yames,  149  111.  60  (36  N. 
E.  Rep.  555).  As  long  as  the  holder  of  a  second  mortgage 
sees  land  enough  left  from  the  sale  under  the  first  mortgage, 
he  can ,  if  he  chooses,  refrain  from  bidding  on  such  sale,  and 
rely  for  his  security  upon  the  land  unsold,  or  he  may  bid 
enough  for  the  land  to  discharge  the  first  mortgage,  and  enforce 
his  security  upon  what  remains,  especially  when  the  owner  of 
the  remaining  parcel  is  upon  the  ground,  and  is  fully  apprised 
of  the  situation,  and  in  a  condition  to  protect  himself  by  also 
bidding  upon  the  parcel  or  parcels  sold.  Any  other  holding 
would  be  inequitable  and  unjust."  Watson  v.  Grand  Rapids 
4&  I.  R.  R.  Co.  et  al.,  91  Mich.  198  (51  N.  W.  Rep.  990). 

Sec.  537.  Junior  mortgagee — Redemption  and  sub- 
rogation. It  is  held  that  if  there  were  two  deeds  of  trust  on 
the  same  piece  of  land  executed  by  the  same  debtor  to  differ- 
ent parties  on  different  dates,  and  a  sale  occurs  under  the  first 
deed  of  trust  and  an  agent  of  the  holder  thereof  bids  in  the 
property  for  the  amount  of  the  debt,  paying  no  money  on  his 
bid,  and  afterwards  quitclaims  to  the  holder  of  the  second 
deed  of  trust,  who  pays  the  full  amount  of  such  debt  to  such 
agent,  who  in  turn  pays  it  to  his  principal,  and  this  is  done  to 
protect  the  junior  lien,  and  it  afterwards  turns  out  that  the 
sale  under  the  first  deed  of  trust  is  defective  and  no  title 
passes  thereby,  the  purchaser  from  the  agent  cannot  be  subro- 
gated to  the  rights  of  the  holder  of  the  first  incumbrance  and 
be  entitled  to  foreclose  that  deed  against  the  common  debtor ; 
and  if,  after  the  purchase  by  such  junior  lienor  and  possession 
by  him  he  proceeds  to  sell  under  his  own  incumbrance  and  bids 
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in  the  property  and  receives  a  deed  which  passes  to  him  the 
legal  title  and  such  sale  occurs  pending  the  former  litigation 
between  the  purchaser  who  now  seeks  subrogation  and  the 
common  debtor,  the  purchaser  under  the  second  deed  is  not 
entitled  to  subrogation  while  he  still  retains  the  legal  title  and 
possession  acquired  under  the  second  deed  of  trust  and  yet 
desires  to  foreclose  only  as  to  the  first  deed  of  trust.  Long\. 
Long.Wl  Mo.  12(19  S.  W.  Rep.  587).  Where  there  are 
two  recorded  incumbrances,  the  purchase  of  the  equity  of 
redemption  by  the  holder  of  the  senior  security  does  not  of 
itself  let  in  the  junior  mortgage  to  a  precedence  over  the 
former,  under  the  registry  laws  of  Missouri.  Wilson  v.  Van- 
stone  et  al.,  112  Mo.  815  (20  S.  W.  Rep.  612). 

Sec.  538,  Sales  upon  foreclosures  by  suit.  Where 
the  statute  (Wis.  Rev.  Stat.,  §  8162)  authorized  a  foreclosure 
sale  to  be  made  only  after  the  expiration  of  one  year  from 
judgment,  it  was  held  that  the  year  began  from  the  time  the 
judgment  was  signed  and  filed  and  the  costs  taxed,  and  not 
from  the  time  it  was  extended  on  the  record.  Meehan  v.  Blodg- 
sit,  86  Wis.  54  (57  N.  W.  Rep.  291).  For  further  applica- 
tion of  this  statute,  see  Hiles  v.  Milwaukee  P.  <&  L.  Co.^  85 
Wis.  90  (55  N.  W.  Rep.  175).  A  foreclosure  sale  based  upon 
a  judgment  rendered  on  service  by  publication  which  shows 
on  its  face  that  the  publication  was  not  in  accordance  with 
the  statute,  is  void  and  does  not  divest  the  title  of  the  mort- 
gagor. Mercantile  Trust  Co.  v.  South  Park  Residence  Cp,^ 
94  Ky.  271  (22  S.  W.  Rep.  814).  An  appraiser  is  not  dis- 
qualified from  purchasing,  it  not  appearing  that  he  intended 
to  purchase  at  the  time  of  the  appraisement.  Ison  et  aL  v. 
Kinnaird  et  al.,         Ky.  (17  S.  W.  Rep.  688).     After 

confirmation  of  a  foreclosure  sale,  parties  to  it  cannot  com- 
plain of  the  failure  of  the  oflicer  to  sell  the  parcels  in  the 
order  directed  by  the  decree.     Beard  et  al,  v.  Morris  et  al,^ 

Ky.  (19   S.    W.    Rep.    598).     An    officer's    return 

showing  a  sale  and  satisfaction  to  the  amount  bid  is  only 
J>rima  facie  proof  of  such  satisfaction.  Howell  Co,  v. 
Wheeler,  108  Mo.  294  (18  S.  W.  Rep.  1080).  It  is  not  nec- 
essary for  the  notice  to  state  the  amount  of  the  decree.  Strata 
Jon  V.  Reisdorph,  85  Neb.  814  (58  N.  W.  Rep.  186).     Ill 


§  588,  540  MORTGAGES.  640 

Rev.  Stat.,  ch.   77,  §  80,  applied— deed   to  purchaser — time 
within  which  it  must  be  procured.     Seeherger  v.   Weinberg^ 
111.  (87  N.  E.  Rep.  1088).     Ind.  Rev.  Stat.  1881,  § 

4894,  applied-— disposition  of  the  surplus  after  payment  ot  the 
mortgage.  Bell  v.  Corhin,  186  Ind.  269  (86  N.  E.  Rep. 
28).  Neb.  Code  Civ.  Proc,  §§  451-458,  852,  construed— 
proper  party  to  make  sale.  State  ex  reL  Elliott  v.  Holliday^ 
85  Neb.  827  (58  N.  W.  Rep.  142) ;  American  Inv.  Co.  v. 
Nye,  40  Neb.  720  (59  N.  W.  Rep.  855). 

Sec.  539.  Equitable  supervision  over  foreclosure 
sales.  It  is  held  that  the  question  of  whether  or  not  a  sale 
made  under  a  decree  of  foreclosure  should  be  confirmed,  re- 
jected, or  set  aside,  and  a  resale  ordered,  is  within  the  sound 
judicial  discretion  of  the  court ;  and  an  order  setting  aside 
such  sale,  and  ordering  a  resale,  may  be  ma'de  by  the  court 
when,  in  its  opinion,  the  price  bid  for  the  property  is  so  in- 
adequate as  to  work  injustice  to  the  parties,  though  the  pro- 
ceedings on  the  sale  may  have  been  regular,  and  the  sale  fairly 
made.'  Where  a  bid  is  made  for  certain  real  property  on  a 
mortgage  foreclosure  sale  made  under  a  decree  of  the  court, 
and  on  motion  of  plaintiff's  attorney  it  is  set  aside  by  the 
court  and  a  resale  ordered,  upon  the  ground  that  the  price  bid 
was  inadequate,  such  order,  though  made  without  notice  to  the 
bidder,  is  valid  and  binding  upon  all  parties  to  the  action,  in- 
cluding the  bidder  at  the  sale,  and  no  order  confirming  such 
sale  can  be  made  while  such  order  is  in  force.  State  ex  reL 
Kunz  V.  Campbell,         S.  Dak.  (60  N.  W.  Rep.  82). 

Sec.  640.  Power  of  sale.  A  power  of  sale  in  a  real 
estate  mortgage  is  a  power  coupled  with  an  interest,  and  is 
not  terminated  by  the  death  of  the  mortgagor.  Reilly  et  al.  v. 
Phillips  et  al.,        S.  Dak.  (57  N.  W.  Rep.  780).    See, 

2  Ballards'  Annual,  §§  462-465.  A  mortgagee  may  become  a 
purchaser  at  a  sale  under  a  power,  if  the  terms  of  the  mort- 
gage expressly  authorize  it,  provided  it  be  in  all  respects 
fairly  conducted,  Matthews  et  ux,  v.  Daniels  et  aL,  Ark. 
(21  S.  W.  Rep.  469) ;  and  may  recover  possession 
though  no  conveyance  be  executed  under  the  sale.  Hambrick 
v.  New  Eng.  M.  5.   Co.,        Ala.  (18  So.  Rep.   778). 

Under  a  power  authorizing  a  purchase   by   the  mortgagee, 
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another  may  purchase  and  receive  a  conveyance  as  trustee  for 
the  mortgagee.  Gamble  \\  Caldwell y  98  Ala.  577  (12  So. 
Rep.  424).  The  mortgagor  may  authorize  the  auctioneer  who 
shall  sell  the  property  under  the  power  to  execute  a  convey- 
ance to  the  purchaser.  Gamble  v.  Caldwell^  98  Ala.  577  (12 
So.  Rep.  424) .  Where  foreclosure  is  effected  by  a  sale  under 
a  power  the  mortgagee  is  entitled  to  be  reimbursed  for  attor- 
ney fees,  auctioneer's  fees,  and  such  other  incidental  expenses 
as  are  necessary  in  the  making  of  the  sale.  Snow  et  ah  v. 
Warwick  Institution  for  Savings,  17  R,  I.  66  (20  Atl.  Rep. 
94).  Where  usury  does  not  invalidate  the  mortgage,  a  sale 
under  the  power  will  not  be  enjoined  on  account  of  it,  unless 
the  debtor  brings  into  court  the  principal  and  legal  interest 
due.  Ferguson  v.  Sodon  et  al,.  111  Mo.  208  (19  S.  W.  Rep. 
727;  88  Am,  St.  Rep.  512).  Citing,  Tooke  v,  Newman,  75 
111.  215;  Powell  v.  Hopkins,  88  Md.  1;  Walker  v.  McCon- 
key,  88  Md.  75;  Eslava  v.  Crampton,  61  Ala.  507.  An  in- 
effectual attempt  to  make  a  sale  under  a  power  does  not  affect 
in  any  way  the  rights  of  the  parties  interested.  Miller  v. 
Boone  et  al.,  86  Tex.  74  (28  S.  W.  Rep.  574).  Minn.  Gen. 
Stat.  1878,  ch.  81,  §  5,  construed — service  of  notice  of  fore- 
closure sale  under  a  power.  Groffw,  National  Bank  of  Com- 
merce, 50  Minn.  848  (52  N.  W.  Rep.  984).  In  order  to  fore- 
close under  a  power,  the  notice  of  sale  must  be  signed  with 
the  names  of  all  who  appear  of  record  to  own  the  mortgage. 
Dunning  et  al.  v.  McDonald,  54  Minn.  1  (55  N.  W.  Rep. 
864). 

Sec.  541.  Foreclosure  by  advertisement — Sale  un- 
der deed  of  trust.  The  statutory  foreclosure  by  advertise- 
ment is  not  adapted  to  cases  where  there  are  conflicting  equi- 
ties which  can  only  be  properly  considered  and  protected  in  a 
court  of  chancery.  Drayton  v.  Chandler,  98  Mich.  888  (58 
N,  W.  Rep.  558).  A  mortgage  given  to  secure  the  payment 
of  commercial  paper  or  judgments  up  to  a  certain  fixed  amount 
is  not  given  to  secure  unliquidated  damages,  and  it  may  be 
foreclosed  by  advertisement.  Lewis  v.  Duane,  141  N.  Y.  802 
(86  N.  E.  Rep.  822).  Where  the  mortgagee's  lien  exists  by 
force  of  a  judicial  decree  rather  than  by  the  mortgage  itself, 
there  can  be  no  statutory  foreclosure  by  advertisement,  the 
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only  method  being  a  foreclosure  in  chancery.  Strong-  v.  Tom' 
linsotiy         Mich.  (50  N.  W.  Rep.  106).     The  successor 

or  assignee  of  a  trustee  In  a  trust  mortgage  may  make  a  valid 
sale.  Western  Maryland  /?.  /?.  Land  ^  Imp.  Co.  v.  Good' 
win,  77  Md.  271  (26  Atl.  Rep.  8l9).  A  statute  (Mo.  Rev. 
Stat.,  1879,  §§  551, 1054,  4089),  making  February  22d  a  pub- 
lic holiday,  does  not  prohibit  a  sale  on  that  day  under  a  power 
in  a  deed  of  trust.  Stewart  v.  Brown,  112  Mo.  171  (20  S. 
W.  Rep.  451).  The  sale  must  be  made  in  substantial  com- 
pliance with  the  terms  expressed  in  the  deed  of  trust,  Bomar 
V.   West,        Tex.  (28  S.  W.  Rep.  519) ;  and  the  notice 

must  correctly  state  the  amount  of  the  debt.  Child  \.  Mor- 
gan, 51  Minn.  116  (52  N.  W.  Rep.  1127).  When  a  building 
is  selected  and  occupied  by  the  proper  authorities  as  and  for  a 
court  house,  when  the  court  house  proper  is  destroyed,  or  is 
abandoned  for  any  good  cause,  a  sale  required  by  a  deed  of 
trust  to  be  made  at  the  court  house  door  may  be  made  at  such 
temporary  court  house  so  selected.  Biggs  v.  Owen,  120  Mo. 
176  (25  S.  W.  Rep.  856).  For  an  exhaustive  consideration  of 
this  subject,  see  Stewart  v.  Brown,  112  Mo.  171  (20  S.  W. 
Rep.  451)  ;  Maloney  et  al.  v.  Wehh  et  al.,  112  Mo.  575  (20  S. 
W.  Rep.  688).  A  sale  under  a  deed  of  trust  will  not  be  set 
aside  because  a  Sunday  intervening  between  the  first  and  last 
insertion  of  the  notice  was  reckoned  as  one  of  the  five  days 
prescribed.  Bowles  v.  B rower  et  al.,  89  Va.  466  (16  S.  E. 
Rep.  856).  The  utmost  good  faith,  fairness  and  impartiality 
must  characterize  the  execution  of  the  power  of  sale  in  a  deed 
of  trust.  Dunton  v.  Sharpe,  70Mi§s.  850  (12  So.  Rep.  800). 
A  sale  under  deed  of  trust  will  not  be  set  aside  for  a  mere 
irregularity  which  does  not  affect  the  substantial  right  of  the 
parties,  nor  for  an  inadequacy  of  price  unless  it  be  such  as  to 
shock  the  conscience  of  the  court.  Martin  v.  Barth  ct  al.,  4 
Colo.  App.  846  (86  Pac.  Rep.  72) ;  Harlin  v.  Nation, 
Mo.  (27  S.  W.  Rep.  830)  ;  Austin  v.   Hatch,  159  Mass. 

198  (84  N.  E.  Rep.  95).  And  in  Missouri  a  sale  will  not  be 
set  aside  on  the  sole  ground  that  the  price  paid  was  only  half 
the  value  of  the  property.  Maloney  ct  al.  v.  Webb  et  al.,  112 
Mo.  575  (20  S.  W.  Rep.  688).  It  is  held  that  where  a  mort- 
gagee purchases  at  his  own  sale,  either  directly  or  otherw^ise, 
he  holds  the  estate  as  he  held  under  the  mortgage,  subject  to 
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the  right  of  the  mortgagor  to  redeem.  Such  sale  is  not  void  but 
only  voidable.  The  mortgagee  still  has  the  right  to  recover 
possession  at  any  time  as  against  a  defaulting  mortgagor,  in 
an  action  brought  for  that  purpose.  Averitt  v.  Elliott^  109 
N.  C.  560  (18  S.  E.  Rep.  785).  It  is  held  that  where  a  trust 
deed  authorizes  a  sale  for  cash,  and  the  trustee,  who  is  also  the 
mortgagee  or  the  ag^nt  of  the  mortgagee,  purporting  to  sell 
for  cash,  gives  credit,  or  has  an  understanding  with  the  bidder 
that  credit  will  be  given  him  on  part  of  his  bid,  in  order  to 
induce  him  to  make  the  property  bring  the  full  amount  of  the 
debt  secured,  this  is  not  to  the  injury  of  the  mortgagor,  or 
those  claiming  under  him,  and  will  not  avoid  the  sale.  Chase 
V.  Birst  Nat.  Bank,  1  Tex.  Civ.  App.  595  (20  S.  W.  Rep. 
1027).  Citing,  Marsh  v.  Hubbard,  50  Tex.  208;  Ballinger 
V.  Bourland,  87  111.  518  (29  Am.  Rep.  69)  ;  Burr  v.  Bourden, 
61  111.  891.  Where  two  trust  deeds  were  executed  by  the 
same  person  on  the  same  property  on  the  same  day,  and  both 
were  recorded  in  the  same  volume  of  the  records,  parol  evi- 
dence is  admissible,  as  against  one  with  knowledge  of  the 
facts,  to  show  that  a  foreclosure  sale  made  by  the  trustee  was 
oinder  the  second,  and  not  the  first,  trust  deed,  though  the 
advertisement  of  sale  and  deed  by  trustee  recited  the  wrong 
page  of  the  record,  so  as  to  make  it  appear  that  the  sale  was 
under  the  first  trust  deed,  the  recitals  in  the  trustee's  deed 
being  as  applicable  to  one  trust  deed  as  the  other.  Breeman 
V.  Mojgit,  119  Mo.  280  (25  S.  W.  Rep.  87). 

Sec.  542.  Sale  under  povtrer — Construction  of  stat- 
utes. Upon  forclosure  of  a  mortgage  of  real  estate  under  a 
power  of  sale  it  ceases  to  be  a  security  for  the  debt,  and  the 
rights  of  the  mortgagor  and  purchaser  are  to  be  measured  by 
the  statute,  and  not  by  anything  in  the  mortgage,  so  that, 
though  it  pledge  the  rents,  the  purchaser  is  not  entitled  to 
them  during  the  year  for  redemption.  Pioneer  Savings  d; 
Loan  Co.  v.  Barnham,  50  Minn.  815  (52  N.  W.  Rep.  897). 
Minn.  Gen.  Laws  1888,  ch.  112,  construed— defective  notice. 
Burke  V.  Backus,  51  Minn.  174  (58  N.  W.  Rep.  458).  Under 
Minn  Gen.  Stat.  1878,  ch.  81,  a  person  cannot  legally  fore- 
close a  mortgage  upon  real  property  by  advertisement  when 
the  record   title  to   the   instrument  is  in  another.     Backus  v. 


§  542  MORTGAGES.  644 

Burke,  ^  Minn.  260  (51  N.  W.  Rep.  284)  ;  Burke  v.  Backus^ 
51  Minn.  174  (58  N.  W.  Rep.  458).  A  trustee's  sale  and  deed 
passes  the  legal  title ,  upon  which  ejectment  may  be  main* 
tained  unless  the  grantor  offer  to  redeem,  although  such  sale 
was  not  advertised  three  successive  weeks  twenty  days  prior 
to  it,  as  required  by  Missouri  Act  March  27,  1885.  Spring' 
field  Engine  <&  T7iresher  Co.  v.  Donovan,  120  Mo,  428  (26 
S.  W.  Rep.  586) .  In  Missouri  the  statute,  Acts  1887,  ch. 
147,  confers  upon  executors  and  administrators  of  deceased 
mortgagees  all  their  rights  and  duties  as  to  the  enforcement  of 
the  mortgage.  Touni  v.  Morrison,  109  N.  C.  520  (18  S.  E, 
Rep.  892).  N.  Dak.  Comp.  Laws,  §  5411,  construed.  McCann 
V.  Mortgage,  Bank  4&  Investment  Co,,  8  N.  Dak.  172  (54  N. 
W.  Rep.  1026).  The  failure  of  an  officer  making  sale  under 
foreclosure  by  advertisement  to  file  a  duplicate  certificate  of 
such  sale  in  the  office  of  the  register  of  deeds,  where  such 
mortgage  is  recorded,  within  ten  days  after  such  sale,  as  re- 
quired by,N.  Dak.  Comp.  Laws,  §  5420,  does  not  invalidate 
the  sale.  This  section  is  directory,  and  not  mandatory,  yohn- 
son  V.  Bay,  2  N.  Dak.  295  (50  N.  W.  Rep.  701).  Under  N. 
Dak.  Comp.  Laws,  §  5424,  the  officer  making  a  foreclosure 
sale  by  advertisement  is  required  to  pay  over  on  demand,  any 
surplus  remaining  in  his  hands,  ''  to  the  mortgagor,  his  legal 
representatives  or  assigns,"  and  where  the  mortgage  has  been 
executed  by  more  than  one  party,  the  right  to  such  surplus  is 
joint ;  and  the  title  to  such  surplus,  in  case  of  a  conveyance 
between  such  mortgagors,  is  fixed  by  their  relations  on  the 
day  the  sale  was  made.  .  Clyde  v.  Johnson,  N.  Dak. 
(58  N.  W.  Rep.  512).  N.  Dak.  Comp.  Laws,  §  5429,  applied 
— recovery  of  attorney  fees  by  mortgagee.  Johnson  v.  Day, 
2  N.  Dak.  295  (50  N.  W.  Rep.  701).  S.  Dak.  Comp.  Laws, 
§  5411  construed.  Commercial  Nat,  Bank  v.  Smith  et  al,^  1 
S.  Dak.  28  (44  N.  W.  Rep.  1024).  Under  S.  Dak.  Corop. 
Laws,  §§  5411,  5480,  only  a  mortgage  having  an  expressed 
power  of  sale  can  be  foreclosed  by  advertisement.  Grant  Co, 
V.  Colonial  £  U,  S.  Mortg.  Co.,         S.  Dak.  (58  N.  W. 

Rep.  746).  Where  a  trust  deed  provides  that  a  sale  there- 
under shall  be  made  at  the  court-house  door,  a  failure  to  make 
such  sale  at  the  "  court-house  door"  as  defined  by  Tex.  Rev. 
Stat.,  art.  2810,  renders  the  sale  void.    Miller  v.  Boone  et  al.y 
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86  Tex.  74  (28  S.  W.  Rep.  574).  Va.  Code,  §  2442,  applied 
— sale  under  trust  deed.  Miller  v.  Mann  et  aLy  88  Va.  212 
(IS  S.  E.  Rep.  887).  Under  Wis.  Rev.  Stat.,  §  8581,  a  pur- 
chase  by  the  mortgagee  upon  foreclosure  by  advertisement 
-will  be  set  aside  where  it  appears  that  the  same  was  not  made 
*'  fairly  and  in  good  faith."  Newman  v.  Odgen^  82  Wis.  58 
<51  N.  W.  Rep.  1091). 

Sec.  543.  Right  of  junior  incumbrancers  upon  sale 
under  poiver.  In  the  absence  of  fraud,  or  some  undue  ad- 
vantage being  taken,  the  law  imposes  no  duty  upon  a  person 
holding  a  prior  mortgage  or  deed  of  trust,  to  notifyy  one  hold- 
ing a  similar  subsequent  or  junior  lien  or  incumbrance  upon  the 
same  property,  of  his  intention  to  sell  the  property  under  his 
mortgage  or  deed  of  trust.  All  that  is  required  of  him  is  to  ad- 
vertise and  sell  the  property  according  to  the  terms  of  the  in- 
strument, and  that  the  sale  be  conducted  in  good  faith.  It 
will  not  do  that  suspicious  circumstances  may  be  connected 
with  the  sale,  but  proof  of  its  unfairness,  and  that  it  was 
fraudulent,  must  be  produced.  One  who  takes  so  perilous 
a  form  of  security  as  a  second  mortgage  must  ever  be  on  the 
alert,  lest  by  his  want  of  diligence  he  may  sufiPer  the  loss  of 
his  debt  thereby  secured.  Hardwicke  v.  Hamilton  et  aL^  121 
Mo.  465  (26  S.  W.  Rep.  842).  Where  a  mortgagee  fore- 
closes under  a  power  of  sale,  and  in  his  notice  claims  as  due, 
an  amount  greater  than  is  allowed  by  the  terms  of  the  mort- 
gage, and  bids  in  the  property  for  that  amount,  he  is  liable  to 
the  mortgagor  or  his  assigns  for  the  excess.  Where  land, 
which  is  subject  to  two  mortgages,  is  sold  on  the  first,  the  lien 
of  the  second  is  transferred  from  the  land  to  the  surplus  of  the 
proceeds  of  sale  after  satisfying  the  first  mortgage ;  and  the 
second  mortgagee  is  entitled  to  such  surplus  to  the  extent  neces- 
sary to  satisfy  his  mortgage,  although  by  its  terms  his  debt  is 
not  due.  Pagan  v.  People* s  Sav.  d:  Loan  Ass^n,  55  Minn. 
487  (57  N.  W.  Rep.  142).  To  an  action  by  the  executors  of 
a  deceased  mortgagor  to  recover  from  the  mortgagee  a  surplus 
of  the  proceeds  of  the  sale  of  the  mortgaged  premises  left  in 
the  hands  of  the  defendant  after  full  satisfaction  of  his  mort- 
gage debt,  it  is  not  a  good  defense  that  a  second  mortgagee  is 
entitled  to  an  action  against  the  defendant  to  recover  the  sur- 
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plus  which  the  plaintifTs  seek.     American  Mortgage   Co.  of 
Scotland  v.  Inzer  eiaL,  98  Ala.  608  (18  So.  Rep.  507). 

Sec.  544.  *  Installment  mortgages.  In  Indiana  it  is 
held  that  where  a  mortgage  is  given  to  secure  a  series  of  not;p& 
of  even  date,  maturing  at  different  times,  and  the  mortgage 
contains  a  provision  that  upon  the  failure  to  pay  any  one  of 
said  notes  at  maturity,  then  all  of  said  notes  shall  become  due 
and  payable,  and  the  mortgage  may  be  foreclosed ;  and  all  of 
said  notes  so  secured  are  assigned  to  different  parties  before 
maturity  of  any  of  them,  the  assignees  of  the  notes  take  a  fro 
tanto  interest  in  the  mortgage  security,  with  priority  according 
to  the  dates  at  which  their  notes  mature,  as  stated  in  the  notes, 
and  this  rule  of  priority  is  not  changed  by  the  default  of  the 
mortgagor  and  maker,  on  failure  to  pay  either  the  principal 
or  interest  of  any  note  at  maturity,  by  which  default  all  the 
notes  mature.  Horn  v.  Bennett  ei  al.^  185  Ind.  158  (34  N. 
£.  Rep.  821,  956).  In  Iowa  it  is  held  that  a  transfer  of  one 
of  several  notes  maturing  at  different  times  and  secured  by 
the  same  mortgage  operates  as  an  assignment  pro  tanto  of  the 
mortgage  and  that  the  proceeds  arising  from  the  sale  of  the 
mortgaged  property  should  be  first  applied  to  the  payment  of 
the  notes  in  the  order  of  time  in  which  they  fell  due ;  but  in 
Nebraska  the  several  holders  in  such  a  case  are  entitled  to 
share  pro  rata  in  the  proceeds ;  and  in  the  construction  by  the 
courts  of  Nebraska  of  a  mortgage  executed  in  Iowa  upon  real 
estate  situated  in  that  state,  the  law  of  Iowa  governs.  Whip- 
pie  V.  Fcnvler^  41  Neb.  675  (60  N.  W.  Rep.  15).  In  apply- 
ing the  Nebraska  rule  it  is  held  that  a  decree  of  foreclosure, 
to  which  the  holder  of  other  notes  secured  .by  the  same  mort- 
gage is  not  made  a  party,  does  not  bar  a  subsequent  foreclosure 
by  him.  Todd  v.  Creamer,  86  Neb.  480  (54  N.  W.  Rep. 
674).  This  case  is  supported  by  Bartlett  v.  Wade,  66  Vt. 
629  (80  Atl.  Rep.  4).  Under  How.  Mich.  Stat.,  §  8498, 
subd.  4,  a  foreclosure  for  one  installment  does  not  extinguish 
the  mortgage.  Edgar  v.  Edgar  et  aL,  96  Mich.  419  (56  N. 
W.  Rep.  15). 

Sec.  545.  Miscellaneous  notes.  After  a  mortgagor 
has  conveyed  the  premises  by  deed  he  has  no  power  to  create, 
revive,  renew  or  prolong  a  charge  thereon.     Klauher  et  aL 
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V.  Vigneron  et  a/.,         Cal.  (82  Pac.  Rep.  248).     In  Iowa 

it  is  held  that  when  mortgaged   property  is  alienated  it  must 
bear  its  share  of  the  mortgage  debt  pro  rata  according  to 
value,  and  without  regard  to  improvements  placed  thereon  by 
purchasers  subsequent  to  the  time  of  the  execution  of  the  mort- 
gage.     Witt  V.  Rice  et  al. ,         la.  (57  N.  W.  Rep.  951 ) . 
Citing-^  Bates  v.  Reddick^  2  la.  428;  Massie  v.   Wilson^  16 
la.    890;    Taylor  v.   Short's  Adtn'r,  27  la.  861;   Barney  v. 
Myers,  28  la.  472  ;  Tufts  v.  Stanley,  42  la.  628 ;  Huffy.  Far- 
well,  67  la.  298  (25  N.  W.  Rep.  252).     Where  a  deed  is  exe- 
cuted to  secure  a  surety  upon  appeal  bond  it  will  be  treated  as 
an  indemnity  mortgage  and  when  the  liability  upon  the  bond 
is  satisfied,  a  reconveyance  will  be  decreed ;  and,  where,  after 
the  execution  of  such  conveyance,  the  grantee  buys  in  a  tax 
title  it  will  not  prevent  such  reconveyance  upon  the  grantors 
reimbursing  the  amount  of  money  paid  out  for  lots  at  the  tax 
sale  with  interest.     Bender  v.    Zimmerman  et  al,,  122   Mo. 
194  (26  S.  W.  Rep.   978).     A   mortgagor   may  convey   his 
equity  of  redemption  to  his  mortgagee,  if  the  transaction  be 
free  from  fraud.      Goree  v.  Clements,  94  Ala.    887    (10  So. 
Rep.  906).     A  mortgagee  who  has  taken  other  security  for  a 
deed  may  waive   it  and  rely   solely  on  his  mortgage.     Hers- 
nerw.  Martin  et  ux.,  8  Wash.  St.  698  (86  Pac.  Rep.  1096). 
A  national  bank  has  power  to  take  an  assignment  of  a  mort- 
gage on  real  estate  to  secure  a  loan  made  at  the  time  of  the 
assignment.     First  National  Bank  of  Aberdeen  v.  Andrews 
et  al.,  7  Wash.  St.  261  (84  Pac.  Rep.  918).     In  Virginia  it  is 
held  that  where  a  debt  is  secured  by  a  bond  and  also  a  deed  of 
trust  upon  real  estate,  the  debt  is  not  merged  in  a  judgment 
upon  the  bond,  nor  is  the  deed  of  trust  affected  in  any  way  by 
such    judgment ;  and  that  no  change  in  the  evidence  of  the 
debt  or  anything   short  of  actual   payment   for  an   express 
release  will  operate  to   discharge  the  lien.      Gibson  et  ux,  v. 
Green's  Adm'r  et  al,  89  Va.  524  (16  S.  E.  Rep.  661).     In  a 
recent  case  the  supreme   court  of  Missouri  held  that  a  mort- 
gage duly  executed  by  a  married  woman  and  her  husband  to 
secure  her  debt,  evidenced  by  her  promissory  note,  which  is 
void,  is  valid  where  the  mortgage  does  not  show  upon  its  face 
that  the   debt  it  purports  to  secure  is  invalid,  and  from  its 
recitals  it  is  apparent  that  she  received  the  money  from  the 
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mortgagee  and  was  indebted  to  him  for  that  amount.  Meads 
et  aL  V.  Hutchinson  et  aL,  111  Mo.  620  (19  S.W.  Rep.  1111). 
The  lien  of  a  mortgage  extends  to  buildings  which  have  been 
removed  from  the  premises  subsequent  to  the  execution  of  the 
mortgage,  and  improvements  and  additions  made  to  such  build- 
ing will  not  destroy  its  identity  so  as  to  defeat  the  rights  of 
the  mortgagee.  Dakota  L.  £  T,  Co.  v.  Parmalee^  S. 
Dak.  (58  N.  W.  Rep.  811)  ;    Turner  v.  Mehane,  110  N. 

C.  418  (14  S.  E.  Rep.  974;  28  Am.  St.  Rep.  697).  The  mort- 
gage of  a  building,  in  the  absence  of  language  indicating  a 
different  intention  on  the  part  of  the  mortgagor,  passes  such 
an  interest  in  the  land  on  which  it  stands  as  is  essential  to  its 
use  and  enjoyment.      Wilds  v.  Ward^         Ind.  (87  N.  E. 

Rep.  974) .  A  mortgage  by  a  lessee  under  a  lease  giving  an 
option  of  purchase,  conveys  to  the  mortgagee  nothing  but  a 
lease-hold  interest.  Conn  v.  Tonner^  86  la.  577  (58  N.  W. 
Rep.  820).  As  to  whether  a  particular  transaction  is  a  mort- 
gage or  conditional  sale.  Goree  v.  Clements ^  94  Ala.  887  (10 
So.  Rep.  906).  Under  Cal.  Const.,  art.  18,  §  5,  providing  that 
**  every  contract  hereafter  made,  by  which  a  debtor  is  obli- 
gated to  pay  any  tax  or  assessment  on  money  loaned,  or  on 
any  mortgage,  deed  of  trust,  or  other  lien,  shall,  as  to  any 
interest  specified  therein,  and  as  to  such  tax  or  assessment,  be 
null  and  void,''  it  is  held  that  a  provision  in  a  mortgage  that, 
in  case  of  foreclosure,  the  mortgagee  may  include  therein  all 
payments  made  by  him  for  "  taxes  of  this  mortgage,  or  the 
money  hereby  secured,"  is  void.  Harrolson  v.  Barrett  et  aL^ 
99  Cal.  607  (84  Pac.  Rep.  842).  It  was  the  intention  of  the 
Louisiana  legislature  to  protect  property  bank  mortgages 
'*  against  any  adverse  right  of  ownership  or  possession  subse- 
quent to  their  date,  and  up  to  their  maturity  or  enforcement." 
Kcrnan  v.  BaLam  et  al.^  45  La.  799  (18  So.  Rep.  155).  In 
Nebraska  it  is  held  that  * '  under  the  provisions  of  §  17,  ch.  86, 
Comp.  St. ,  if  the  homestead  was  selected  from  the  separate 
property  of  either  husband  or  wife  it  vests  on  the  death  of  the 
person  from  whose  property  it  was  selected  in  the  survivor  for 
life,  and  afterwards  in  his  or  her  heirs,  forever,  etc.  This 
life  estate  the  survivor  may  mortgage,  and  the  purchaser,  un- 
der the  decree  of  foreclosure,  will  acquire  the  life  estate." 
Nebraska  L.  £  T,  Co.  v.  Smassall  et  al,^  88  Neb.  516  (57  N. 
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W.  Rep.  167).  A  statute  (Nev.  Gen.  Stat.,  §  8284)  which 
declares  that  a  mortgage  shall  not  be  regarded  as  a  convey-* 
ance  so  as  to  give  the  mortgagee  a  right  to  possession  w^ithout 
foreclosure  sale,  does  not  prevent  the  running  of  the  statute  of 
limitations  in  favor  of  a  mortgagee  in  adverse  possession  of  the 
premises.  Borden  v.  CAnc;,  21  Nev.  275  (80  Pac.  Rep.  821). 
Under  S.  C,  Act  1791  (5  Stat.  170)  a  mortgagor  is  still  the 
owner  in  fee  of  the  land  after  condition  broken.  Simms  v. 
Kearse,         S.  C*  (20  S.  E.  Rep.  19). 
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Sec.  646.  Knovrledge  sufficient  to  put  one  upon  in- 
quiry. Notice  does  not  always  mean  positive  information 
brought  directly  home  to  the  party  sought  to  be  charged ;  but 
in  equity  anything  which  will  put  a  prudent  man  upon  in- 
quiry is  notice y  and  g^oss  neglect  in  failing  to  make  inquiry 
when  surrounding  facts  suggest  the  existence  of  others  as  to 
the  facts  which  such  inquiry  would  reveal  is  tantamount  in 
courts  of  equity  to  actual  knowledge.  Connecticut  Mut. 
Life  Ins.  Co.  v.  Smith,  117  Mo.  261  (22  S.  W.  Rep.  628 ; 
S8  Am.  St.  Rep.  656)  ;  Taafee  v.  Kelley,  110  Mo.  127  (19  S. 
W.  Rep.  589)  ;  Loringv.  Groomcr  et  al.,  110  Mo.  682  (19  S. 
W.  Rep.  950)  ;  Seiber ling  Miller  £  Co,  v.  Tipton  et  aL,  118 
Mo.  878  (21  S.  W.  Rep.  4).  An  entry  of  satisfaction  of  a 
mortgage,  by  one  who  occupies  the  double  position  of  owner 
of  land  and  trustee  of  the  mortgage,  is  held  sufficient  to  put  a 
purchaser  on  inquiry  as  to  his  authority.  Kirsch  v.  Tozier, 
148  N.  Y.  890  (88  N.  E.  Rep.  875).  Record  notice  of  an 
unsatisfied  judgment  puts  a  purchaser  upon  inquiry  as  to  sub- 
sequent proceedings  thereon.  Pleckenstein  v.  Baxter,  114 
Mo.  498  (21  S.  W.  Rep.  852).  A  person  who  is  about  to 
purchase  land  upon  which  a  grade  for  a  railroad  is  constructed 
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is  warned  that  there  is  some  claim  of  right,  and  if  he  fails  to 
make  proper  inquiry  as  to  the  nature  of  the  claim  he  buys  at 
his  peril.  Chicago  <&  E.  /.  R.  R,  Co,  v.  Wright^  111. 
(88  N.  E.  Rep.  1062).  Knowledge  that  land  is  not  paid 
for  is  equivalent  to  notice  of  the  vendor's  lien.  Graham  v. 
West  ci  al.,         Tex.   Civ.  App.  (26  S.  W.  Rep.  920)  ; 

Koch  V.  Roth,  150  111.  212  (87  N.  E.  Rep.  817) ;  Overall  etal. 
V.  Taylor,  99  Ala.  12  (11  So.  Rep.  788).  It  is  held  that 
knowledge  of  a  dispute  as  to  the  title  to  land  is  sufficient  to 
put  a  prospective  purchaser  or  incumbrancer  upon  inquiry  as 
to  the  merits  of  the  dispute.  France  v.  Holmes,  84  la.  819^ 
(51  N.  W.  Rep.  152).  It  is  held  that  an  apparent  mutilation 
of  the  records  of  a  public  land  office  is  such  a  fact  as  will  put 
a  purchaser  upon  inquiry  as  to  the  title  of  the  land  affected, 
by  such  record.  Hedrick  v.  Atchison,  T.  £  S.  P.  R,  Co.y 
120  Mo.  516  (25  S.  W.  Rep.  759).  One  who  obtains  a  con- 
veyance of  property  with  notice  of  an  equity  in  relation 
thereto  binding  upon  his  grantor,  will  also  be  bound,  and 
knowledge  of  such  facts  as  would  put  an  ordinarily  prudent 
man  on  inquiry  as  to  the  title,  will  charge  him  wth  knowl- 
edge of  all  the  facts  to  which  an  investigation  would  have  led 
him,  and  wU  constitute  such  a  notice  of  the  equity  regarding 
the  title  as  to  put  him  on  inquiry.  Mason  et  aL  v.  Mullahey,14& 
111.  888  (84  N.  E.  Rep.  86).  Knowledge  of  boundaries  does 
not  necessarily  involve  knowledge  of  acreage  or  superficial 
area  and  of  itself  is  not  notice  of  what  a  tract  of  land  contains. 
Bstcs  V.  Odom,  91  Ga.  600  (18  S.  E.  Rep.  855).  Cases  in- 
volving particular  facts  held  not  sufficient  to  put  one  upon 
inquiry.  Hodges  v.  Winston,  94  Ala.  576  (10  So.  Rep.  585). 
Where  a  person  desiring  to  buy  land  from  a  devisee  consults 
an  attorney  (his  neighbor  and  usual  adviser)  as  to  the  title,, 
but  pays  him  no  re  tamer,  nor  employs  him  as  agent  in  the 
purchase,  he  is  not  charged  with  such  attorney's  knowledge,, 
elsewhere  derived,  of  a  lis  pendens  on  the  land.  Arringion  v. 
Arrington,  114  N.  C.  151  (19  S.  E.  Rep.  851).  In  order 
for  knowledge  by  one's  attorney  to  constitute  notice  such 
knowledge  must  be  obtained  in  the  course  of  his  employment 
for  the  party  sought  to  be  charged,  wth  notice.  Pacijic 
Manfg  Co.  V.  Brown  et  aL,  8  Wash  St.  847  (86  Pac.  Rep.  278). 
While  it  is  true  that  where  one  is  in  possession  of  such  facts 
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as  would  put  a  reasonably  prudent  man  upon  inquiry,  he  is 
bound  by  whatever  such  inquiry  would  have  disclosed ;  the 
facts  must  be  such  as  to  bind  the  conscience  of  the  party,  to 
alarm  him  and  put  him  upon  such  inquiry,  as  if  prosecuted, 
would  lead  him  to  a  knowledge  of  those  rights  with  which  it 
is  proposed  to  affect  him.  Vague  rumors  and  indeterminate 
suspicions  will  not  answer,  nor  will  general  assertions  made 
by  strangers  to  the  title  and  resting  on  hearsay  be  sufficient. 
Every  case  must  be  adjudged  upon  its  own  facts  and  the  proof 
should  be  clear  and  decisive.  Wear  v.  Williams^  85  la.  25& 
(52  N.  W.  Rep.  828). 

Sec.  547.  Records  as  notice.  A  purchaser  of  real 
estate  from  the  owner  of  record  is  not  chargeable  with  notice 
that  the  land  is  assessed  for  taxation  in  the  name  of  another 
person.  Raussain  et  aL  v.  Norton  et  aL^  58  Minn.  560  (56 
N.  W.  Rep.  747).  As  a  general  rule  the  record  of  a  deed 
affords  constructive  notice  of  what  the  deed  expresses  and  no 
more.  Gulf,  C.  d  S,  F.  R.  Co.  v.  Gill  et  aL,  86  Tex.  284 
(24  S.  W.  Rep.  502).  The  filing  of  a  mortgage  on  standing 
timber  for  record  as  a  chattel  mortgage  is  not  notice  to  a  sub- 
sequent purchaser.  Williams  v.  Hyde  et  al, ,  98  Mich.  152 
(57  N.W.  Rep.  98).  A  deed  recorded  in  the  mortgage  record 
or,  conversely,  a  mortgage  recorded  in  a  deed  record,  is  not  con- 
structive notice,  and  this  rests  upon  the  reasonable  presumption 
that  an  intending  purchaser  will  not  look  in  such  a  book  for  such 
an  instrument.     Drake  v.  Reggel,         Utah  (87  Pac.  Rep. 

588) .  Citing,  Neslin  v.  Wells,  104  U.  S.  428 ;  Luch's  Appeal, 
44  Pa.  St.  519;  Colomer  v.  Morgan,  18  La.  Ann.  202.  The 
record  of  a  mortgage  executed  by  one  who  is  not  in  the  chain  of 
title,  although  it  may  refer  to  an  unrecorded  deed  from  one  hav- 
ing title,  is  not  notice  sufficient  to  bind  a  subsequent  purchaser 
for  value.  Collins  v.  Aaron,  162  Pa.  St.  589  (29  Atl.  Rep.724) . 
The  description  of  the  grantee  in  a  deed  of  record  as  '*  trustee  " 
is  notice  that  the  property  is  or  may  be  held  under  a  trust  of 
some  description  and  puts  a  purchaser  upon  inquiry  as  to  the 
existence  and  nature  of  such  trust.  Mercantile  Nat,  Bank  v. 
Parsons  et  aL,M  Minn.  56  (55  N.  W.  Rep.  825 ;  40  Am.  St. 
Rep.  299).  The  expression  in  a  warranty  deed  **  except  as  to 
back  taxes  and  so  far  as  the  acts  of  said  grantor  are  concerned 
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this  is  to  be  a  warranty  deed  "  is  not  sufficient  to  put  a  pru- 
dent person  on  inquiry  as  to  whether  the  grantor  had  the  title 
to  the  land,  yennings  v.  Dockham  et  al,^  99  Mich.  258  (58 
N.  W.  Rep.  66).  The  record  of  a  mortgage  is  notice  of  the 
interest  of  the  mortgagor.  Pleasants  v.  Blodgett  et  aLy  89 
Neb.  741  (58  N.  W.  Rep.  428).  The  record  of  an  instrument 
required  by  law  to  be  sealed  is  sufficient  as  notice,  although 
the  record  does  not  show  a  copy  of  the  seal,  or  any  device 
representing  it,  provided  the  record  represents  on  its  face,  in 
any  other  way,  as  by  recitals  or  otherwise,  that  the  instrument 
was  sealed,  and  it  was  in  fact  duly  sealed.  Beardsley  v.  Day 
et  aL,  52  Minn.  451  (55  N.  W.  Rep.  46). 

Sec.  548.  Records — Defective  names*  The  subse- 
quent purchaser  is  affected  with  such  notice  as  the  index  en- 
tries afford,  and  if  they  are  of  such  a  character  as  would  in- 
duce a  cautious  and  prudent  man  to  make  an  examination  of 
the  title,  he  must  make  such  investigation.  An  ordinarily 
cautious  and  prudent  man  would  not  suspicion  that  Mary  Ann 
AUely  and  May  Alley  were  the  same  person.  Phillips  v* 
McKaiget  a/.,  86  Neb.  858  (55  N.  W.  Rep.  259).  A  record 
of  a  judgment  against  one  whose  christian  name  is  indicated 
only  by  initial  letters  is  sufficient  to  put  a  purchaser  on  inquiry. 
Pinney  v.  Russell  d  Co.,  52  Minn.  448  (54  N.  W.  Rep.  484) . 
Where  a  statute  required  that  the  index  to  a  judgment  lien 
should  show  the  name  of  each  plaintiff  and  each  defendant  in 
the  judgment,  it  was  held  that  *^  D.  and  A.  Openheimer  "  was 
sufficient  to  indicate  that  plaintiffs  were  **D.  Open- 
heimer  and  A.  Openheimer."  Openheimer  v.  Robin" 
son,  Tex.  (27  S..  W.  Rep.  95).  In  a  well  con- 
sidered case  the  authorities  are  reviewed  and  it  is  held  by  a 
divided  court  that  the  record  of  a  mortgage,  executed  by- 
Henry  N.  Ward,  under  the  name  of  Henry  M.  Ward,  is  con- 
structive notice  to  a  subsequent  mortgagee,  the  second  mort- 
gage being  executed  under  the  mortgagor's  true  name,  there 
being  no  evidence  that  there  was  any  other  person  in  the 
county  of  the  same  name  so  as  to  render  the  middle  name 
necessary  for  identification.  Finchcr  v.  Hanegan,  59  Ark. 
151  (26  S.  W.  Rep.  821).  Mitchell  Allen  and  Mitchell  Al- 
lain  are  idem  sonans,     Guertin  v.  Momhleau,  144  111.  82  (38 
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N.  E.  Rep.  49).      Citings    Chiniquy  v.    Catholic  Bishops  41 
111.  158. 

Sec.  549.  Service  by  publication.  In  Michigan  it  is 
held  that  an  action  to  reform  a  deed  may  be  begun  against  a 
non-resident  by  notice  by  publication.  Corson  v.  Shoemaker 
et  aL,  55  Minn.  886  (57  N.  W.  Rep.  184).  Under  Colo.  Code 
1887,  §  41,  requiring  the  aflidavitof  non-residents  to  be  made  by 
a  party  to  the  action,  it  is  held  that  the  affidavit  of  the  attor- 
ney of  such  party  is  not  sufficient.  Davis  v.  John  Mouat 
Lumber  Co.,  2  Colo.  App.  881  (81  Pac.  Rep.  187).  The  serv- 
ice of  summons  by  publication  is  not  invalidated  on  account 
of  one  of  the  publications  being  made  on  May  80th  (Memorial 
Day),  although  the  statute  (Minn.  Laws  1891,  ch.  122)  pro- 
vides that  *  *  no  civil  process  shall  be  served "  on  that  day. 
Malmgren  v.  Phinney,  50  Minn.  457  (52  N.  W.  Rep.  915;  18 
L.  R.  A.  758).  The  court  say:  **We  have  not  overlooked 
the  case  of  Sewall  v.  City  of  St.  Paul,  20  Minn.  511  (Gil. 
459) ,  in  which  it  was  held  that  a  notice  published  six  days, 
one  of  which  was  Sunday,  was  invalid,  although  there  is  re- 
spectable authority  holding  the  contrary.  See  Society  v. 
Thompson,  82  Cal.  847.  But  we  think  there  is  a  clear  distinc- 
tion between  a  publication  on  Sunday,  and  one  on  what  we 
may  term  a  **  secular  holiday."  The  Sunday  issue  is  com- 
monly considered  as  really  a  distinct  paper  from  the  issue  on 
week  days,  and  to  a  considerable  extent  circulates  among  a 
different  class  of  subscribers.  A  large  and  respectable  portion 
of  the  community  who  take  the  week-day  issues  do  not  take 
the  Sunday  issue.  Hence  a  publication  on  Sunday  would  not 
be  so  likely  to  come  to  the  attention  of  the  parties  for  whom 
it  is  intended.  It  would  not  be  so  likely  to  serve  the  purpose 
for  which  it  was  designed,  to  wit,  notice.  Not  so  with  papers 
issued  on  such  holidays  as  Memorial  day,  thePFourth  of  July, 
and  the  like,  which  are  part  of  the  regular  issue,  and  are  dis- 
tributed among  the  same  subscribers.  Again,  the  publication 
of  a  notice  does  not  come  within  the  spirit  of  the  statute. 
The  object  of  the  prohibition  against  serving  process  on  these 
holidays  is  to  prevent  any  interference  with  their  quiet  enjoy- 
ment or  observance,  either  by  the  intrusion  of  officers  to  serve 
process,  or  by  the  parties  being  compelled  to  obey  them  on 
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those  days.  This  reason  applies  to  personal  service,  but  not 
to  service  by  publication."  Minn.  Gen.  Stat.  1878,  ch.  81,  § 
28,  held  to  be  void.  Smith  v.  Hurd,  50 Minn.  508  (52  N.  W. 
Rep.  922 ;  86  Am.  St.  Rep.  661).  Personal  service  of  non-resi- 
dents dispenses  with  the  necessity  of  notice  by  publication. 
Seymour  v.  Harrison,  85  la.  180  (52  N.  W.  Rep.  114).  Un- 
der Neb.  Comp.  Stat.,  ch.  16,  §  100,  providing  for  a  notice  by 
publication  in  case  of  condemnation  proceedings  for  a  right  of 
way  of  a  railroad,  where  the  same  runs  through  the  lands  of 
any  "  non-resident  owner,"  it  is  held  that  the  word  "  non-resi- 
dent "  means  a  non-resident  of  the  state,  and  not  of  the  land 
conveyed,  or  of  the  county  where  it  is  situated.  Pacific  R. 
Co.  V.  Perkins,  86  Neb.  456  (54  N.  W.  Rep.  845).  Service 
by  publication  does  not  give  a  court  jurisdiction  to  render  per- 
sonal judgment.  Blumherg  v.  Birch,  99  Cal.  416  (84  Pac. 
Rep.  102;  87  Am.  St.  Rep.  67).  Where  the  statute  makes 
the  service  by  publication  equivalent  to  personal  service,  non- 
residents are  bound  thereby.  Cole  v.  Shelf,  98  Mich.  56  (56 
N.  W.  Rep.  1052). 

Sec.  650.  Miscellaneous  notes.  Where,  as  a  part  of 
the  consideration  for  granting  a  right  of  way,  a  railroad  com- 
pany agrees  in  writing  to  leave  open  and  maintain  a  drive  or 
cattle  way  under  its  grade,  for  the  benefit  of  the  adjacent  land 
owner,  and  the  written  agreement  is  not  recorded,  but  lost  or 
destroyed,  the  fact  that  the  passage  was  so  fenced  and  open 
as  to  be  in  continuous  use,  is  sufficient  notice  to  subsequent 
purchasers  of  the  railway  to  put  them  on  inquiry  as  to  the 
right  and  title  by  and  under  which  the  way  was  so  used. 
Rock  Island  db  P.  Ry.  Co.  v.  Dimick,  144  111.  628  (82  N.  E. 
Rep.  291 ;  19  L.  R,  A.  105).  One  who  claims  under  an  obli- 
gee of  an  unrecorded  bond  for  title  has  the  burden  to  prove 
notice  to  a  subsequent  purchaser  of  the  legal  record  title,  and 
a  recorded  conveyance  by  such  obligee  is  no  such  notice. 
Notice  to  a  subsequent  purchaser  of  a  conflicting  equity  in  the 
land  cannot  affect  the  title  conveyed  him  by  a  purchaser  of  the 
legal  title,  who  had  no  such  notice.     Peterson  v.  McCauley, 

Tex.  (25  S.   W.  Rep.  826).     A  statute  (Mo.  Rev. 

Stat.  1889,  §  812)  providing  for  the  awarding  by  judges  to  a 
newspaper  making  the  lowest  and  best  bid  the  publication  of 
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*^  all  advertisements,  judicial  notices,  and  orders  of  publica- 
tion required  by  law  to  be  made,"  does  not  invalidate  a  sale  of 
lands  under  a  power  contained  in  a  trust  deed  on  account  of 
the  notice  of  such  sale  being  published  in  a  paper  other  than 
the  one  designated.  Dart  v.  Bagley  et  al.^  110  Mo.  42  (19  S. 
W.  Rep.  811).  111.  Rev.  Stat.,ch.  77,  §  14;  ch.  100,  §  1,  ap- 
plied — notice  of  execution  sale— what  is  a"  public  newspaper" 
— proof  of  publication.  Maas  et  al.  v.  Hess  et  al. ,  140  111.  576 
(29  N.  E.  Rep.  887). 
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Sec.  661.  As  to  what  constitutes  a  nuisance. 
**  Where  one  has  filth  deposited  on  his  premises,  he  whose  dirt 
it  is  must  keep  it  that  it  may  not  trespass."  If  filthy  matter 
from  a  privy  or  the  like  is  permitted  to  percolate  through  the 
soil  of  the  adjacent  premises  and  befoul  a  neighbor's  well  or 
cellar,  such  facts  amount  to  a  nuisance  and  is  actionable  at 
common  law.  Anheuser-Busch  Brewing"  Ass^n  v.  Peterson^ 
41  Neb.  897  (60  N.  W.  Rep.  878).  The  pollution  of  the 
air  or  of  the  water,  either  above  ground  or  underneath  upon 
one's  own  land,  if  the  pollution  escapes  to  that  of  the  adjoin- 
ing property,  may  constitute  a  nuisance  for  which  an  action 
will  lie.  Price  v.  Oakficld  Highland  Creamery  Co,^  87  Wis. 
586  (58  N.  W.  Rep.  1056) ;  Hauck  et  ux.  v.'  Tide  Water 
Pipe-Line  Co.,  158  Pa.  St.  866  (26  Atl.  Rep.  644;  84  Am. 
St.  Rep.  710;  20  L.  R.  A.  642).  A  properly  protected  exca- 
vation under  a  sidewalk  is  not  a  nuisance.  Korte  v.  H,  C 
Akeley  Lumber  Co.,  54  Minn.  580  (56  N.  W.  Rep.  246).  The 
use  of  powerful  explosives  in  making  excavations  upon  one's 
own  land  as  to  the  adjacent  owner  is  held  not  to  be  a  private 
nuisance ^^r  se.  Booth  v.  /?.,  W»  <&  O.  T,  R,  R.  Co,,  140 
N.  Y.  267  (85  N.  E.  Rep.  952;  87  Am.  St.  Rep.  552). 
There  is  a  distinction  between  injuries  which   affect  the  air 
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merely  by  way  of  noises  and  disagreeable  gases,  resulting  in 
personal  discomfort,  and  those  which  injuriously  affect  the 
land  itself,  or  structures  upon  it.  As  to  the  former,  each  per- 
son living  in  society  must  submit  to  a  degree  of  discomfort 
depending  in  some  measure  upon  the  circumstances  of  his  resi- 
dence. As  to  the  latter,  the  owner  or  occupant  of  the  land  is 
entitled  to  enjoy  it  free  from  any  direct  injury  which  will  ap- 
preciably affect  its  value.  Hennessey  v.  Carmony  et  fix*.,  50 
N.  J.  Eq.  616  (25  Atl.  Rep.  874).  Carrying  on  an  offensive 
trade  for  twenty  years  in  the  same  place,  remote  from  build- 
ings and  public  roads,  does  not  entitle  the  owner  to  continue 
it  in  the  same  place  after  houses  have  been  built  and  roads 
laid  out  in  the  neighborhood,  to  the  occupants  and  travelers 
upon  which  it  is  a  nuisance.  In  such  cases,  prescription, 
whatever  the  length  of  time,  has  no  application.  Every  day's 
continuance  is  a  new  offense,  and  it  is  no  justification  that  the 
party  complaining  came  voluntarily  within  its  reach.  Where 
it  appears  that  the  odors  and  gases  from  a  fat  rendering  estab- 
lishment produce  headache,  nausea,  vomiting,  and  compel 
citizens  to  close  their  doors  and  windows,  both  by  day  and 
at  night,  and  interfere  with  them  in  the  enjoyment  of  their 
meals  and  of  sleep,  such  establishment  is  a  nuisance  ;  and  it  is 
the  duty  of  the  boards  of  health  in  such  cases  to  take  proper 
measure  for  their  abatement.  Board  of  Health  v.  JLcderery 
N.  J.  Eq.  (29  Atl.  Rep.  444).     The  erection  of  a 

stable  in  a  city  cannot  be  enjoined  as  a  nuisance  where  the 
same  has  been  erected  under  a  license  from  the  board  of  health 
as  provided  for  in  Mass.  Stat.  1891,  ch.  220.  White  v.  Ken- 
«^^,  157  Mass.  12  (81  N.  E.  Rep.  664).  The  erection  in  a 
street  of  a  pier  under  municipal  authority  is  not  a  nuisance. 
Gates  v.  Kansas  City  Bridge  d:  Term.  By,  Co.^  Ill  Mo.  28 
(19  S.  W.  Rep.  957).  A  brick-kiln  may  be  abated  as  a  nuis- 
ance, and  damages  recovered  for  injury  caused  by  smoke  there- 
from, though  the  smoke  may  be  added  to  by  other  factories. 
Harley  v.  Meri II  Brick  Co.,  88  la.  78  (48 N.  W.  Rep.  1000). 
The  erection  of  a  building  in  a  city  within  the  **  fire  limits'^ 
thereof,  out  of  a  forbidden  material,  is  per  se  a  nuisance,  and 
may  be  abated  by  the  city  without  notice  to  the  owner.  Mil- 
ler  V.  Sergeant,         Ind.  App.  (87  N.  E.  Rep.  418).     If 

the  comfortable  enjoyment  of  a  dwelling  will  be  essentially 
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interfered  with  by  dust,  smoke  or  offensive  odors,  relief  by  in-- 
junction  will  be  awarded.  Adams  v.  Ohio  Falls  Car  Co.^  181 
Ind.  875  (81  N.  E.  Rep.  57).  One  who  erects  a  structure 
upon  his  own  land  in  such  manner  that,  in  the  absence  of  the 
wrongful  act  of  third  parties  or  unusual  natural  causes,  falls 
upon  and  injures  the  property  of  an  adjoining  owner,  is  liable 
for  damages.    Cork  v.  Blossom^         Mass.  (88N.  E.Rep.. 

495). 

Sec.  552.  Structures  erected  under  license.  Tanks 
erected  by  a  private  person  upon  a  public  street  to  supply 
water  for  sprinkling  purposes,  under  a  license  from  the  city, 
as  between  the  licensee  and  the  city,  cannot  be  treated  as  a 
nuisance  nor  can  the  license  be  revoked  and  the  tanks  re- 
moved without  compensation  to  the  person  who  erected  them. 
Savage  v.  City  of  Salem,  28  Ore.  881  (81  Pac.  Rep.  882;  87 
Am.  St.  Rep.  688 ;  24  L.  R.  A.  787).  The  court  say  :  "  Since 
a  municipal  corporation  holds  its  control  and  power  over  the 
streets  in  trust  for  the  public,  it  has  no  authority  to  authorize 
or  permit  private  persons  or  corporations  to  erect  or  maintain 
permanent  obstructions  therein  for  purely  private  purposes ; 
but  it  may  authorize  such  erections  or  structures  by  private 
persons  or  corporations,  for  the  purpose  of  serving  the  public, 
foi'  private  gain ;  and  in  such  case,  although  such  structures 
may  in  fact  be  or  become  a  public  nuisance,  and  liable  to 
abatement  as  such,  they  cannot  be  held  to  be  a  nuisance  per 
se.^'  Citing,  Pettis  v.  Johnson,  56  Ind.  189;  Emerson  v. 
Babcock,  66  la.  257  (28  N.  W.  Rep.  656)  ;  Farrell  v.  Mayor, 
5  N.  Y.  Supp.  672;  Harris  v.  Thompson,  9  Barb.  850;  Com. 
V.  City  of  Boston,  97  Mass.  555. 

Sec.  653.  Overhanging  branches  of  trees — Obstruc- 
tions  of  streams.  Trees  whose  branches  extend  over  the  land 
of  another  are  not  nuisances,  except  to  the  extent  to  which  the 
branches  overhang  the  adjoining  land.  To  that  extent  they 
are  nuisances,  and  the  person  over  whose  land  they  extend 
may  cut  them  off,  or  have  his  action  for  damages,  and  an 
abatement  of  the  nuisance,  against  the  owner  or  occupant  of 
the  land  on  which  they  grow,  but  he  may  not  cut  down  the 
tree.  Neither  can  he  cut  the  branches  thereof,  beyond  the 
extent  to  which  they  overhang  his  soil.     Where  branches  of  a 
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tree  overhang  a  right  of  way,  constituting  a  nuisance,  the  rail- 
road may  remove  the  projecting  parts  without  giving  notice, 
when  the  adjoining  owner  knows  that  the  company  claims 
they  are  a  nuisance,  and  desires  their  removal,  which  he  re- 
fuses. Hickeyv*  Michigan  Cent.  R.  Co,,  96  Mich.  498  (55 
N.  W.  Rep.  989;  85  Am.  St.  Rep.  621 ;  21  L.  R.  A.  729). 
A  nuisance,  such  as  an  unreasonable  and  unnecessary  obstruc- 
tion of  a  navigable  stream,  may  be  public  in  its  general  effect 
upon  the  public,  and  at  the  same  time  private  as  to  those  in- 
dividuals who  suffer  a  special  and  particular  damage  there- 
from, distinct  and  apart  from  the  common  injury.  Persons 
using  such  streams  for  the  driving  of  logs  must  do  so  with  due 
deference  to  the  rights  of  other  parties  engaged  in  the  same 
business,  and  in  most  respects  such  streams  are  governed  by 
the  same  rules  as  are  highways  upon  land.  Page  et  al.  v. 
Mille  Lacs  Lumber  Co.,  58  Minn.  492  (55  N.  W.  Rep.   608). 

Sec.  564.  Liability  of  landlord  for  nuisance  caused 
by  tenant.  In  a  recent  case  the  supreme  court  of  Massa- 
chusetts say  :  "  If  the  nuisance  is  created  by  a  tenant  or  by 
a  former  owner  who  has  let  the  premises  to  a  tenant,  a  grantee 
subject  to  the  tenancy  in  consequence  of  the  purchase  and  the 
subsequent  receipt  of  rent  is  not  made  liable  to  third  persons 
for  the  use  which  the  tenant  continues  to  make  of  the  premises, 
even  if  it  constitutes  a  nuisance.  When  a  landlord  lets 
premises  with  a  nuisance  upon  them,  the  case  is  somewhat 
different.  If  the  condition  of  the  premises  of  itself  is  such  as 
to  constitute  a  nuisance,  it  has  been  held  that  by  the  letting 
the  landlord  authorizes  the  continuance  of  the  nuisance.  If 
the  premises  are  a  nuisance  not  in  themselves,  but  in  conse- 
quence of  the  use  made  of  them  by  the  tenant,  then  the  ques- 
tion is  whether  this  use  is  authorized  by  the  landlord.  If  the 
premises  can  be  used  by  the  tenant  in  the  manner  intended  by 
the  landlord,  either  as  shown  by  the  construction  of  the  prem- 
ises, or  by  the  terms  of  the  lease,  or  by  other  evidence,  with- 
out becoming  a  nuisance,  the  landlord  is  not  liable  for  the  acts 
or  neglect  of  the  tenant  which  creates  the  nuisance.  If  the 
tenant  creates  the  nuisance  without  authority  of  the  landlord, 
and  after  he  has  entered  into  occupation  as  tenant,  the  land- 
lord is  not  liable."     Lufkin  v.  Zane,  157  Mass.  117  (31  N. 
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E.  Rep.  757;  84  Am.  St.  Rep.  262;  17  L.  R.  A.  251).  A 
landlord  who  makes  a  new  lease  of  premises  upon  which  there 
is  an  existing  nuisance  becomes  chargeable  for  its  continuance, 
although  it  was  created  by  a  tenant  in  possession  under  the 
former  lease.  Pleischner  v.  Citizens*  Real  M state  rf  Inv. 
Co.,  25  Ore.  119  (85  Pac.  Rep.  174).  Particular  facts  held 
insufficient  to  make  a  landlord  liable  in  an  action  by  his 
tenant  for  maintaining  a  nuisance.  Kern  v.  Myll^  94  Mich. 
477  (54  N.  W.  Rep.  176). 

Sec.  555.     Parties,  pleading  and  practice.     It  is  not 

the  number   who   suffer,  but  the  nature  of  the  right  affected, 
which  determines  whether  an  action  will  lie.     If  the  nuisance 
only  affects  the  rights  enjoyed  by  citizens  as  a  part  of  the  pub- 
lic, as,  for  example,  the  right  to  travel  a  public  highway,  the 
only  redress  is  by  proceedings  in  the  name  of  the  state,  although 
only  one  man  has  been  actually  prejudiced.     If,  on  the  other 
hand,  the  right  interfered  with  is  a  private  one,  as  where  one 
suffers  damages  in  person  or  estate  by  reason  of  the  nuisance, 
an  action  will   lie,  whether  the   number  of   those  who  have 
suffered  is  one  or  one  hundred.     Aldrich   v.  City  of  Minne- 
apolis, 52  Minn.  164  (58  N.  W.  Rep.  1072).     An  individual 
who  suffers  peculiar  and  special  injury  on  account  of  a  public 
nuisance  may  maintain  an  action  for  its  abatement.     Canton 
Warehouse  Co,  v.  Potts,  69  Miss.  81  (10  So.  Rep.  448).     A 
private  individual   seeking  to  abate  a  public   nuisance   must 
show  that  he  is  specially  injured.     Adler  v.  J/.  -S.  R,  Co.  et 
aL,  188  N.  Y.  178  (88  N.  E.  Rep.  985).     Under  a  statute  (la. 
Code,  §  8881)  providing  that  one  injured  by  a  nuisance  may 
maintain  a  civil  action,  ''  in  which  action  the  nuisance  may  be 
enjoined   and  abated,  and  damages  also  recovered  therefor," 
one  recovering  damage  for  a  permanent  nuisance,  is  not  en- 
titled, as  a  matter  of  right,to  an  injunction,  or  an  order  for  the 
abatement  of   the  nuisance.     Downing  v.  City  of  Oskaloosa, 
86  la.  852  (58  N.  W.  Rep.  256).     See  opinion  for  review  of 
conflicting  authorities  on  this   subject.     Under  Iowa  Code,  § 
8881,  a  private  citizen  may  abate  a  nuisance  and  recover  dam- 
ages, though  his '  injury  is  similar  to  that   suffered  by  the  gen- 
eral public.     Harley  v.  Merrill  Brick   Co,,  88  la.  78  (48  N. 
W.  Rep.  1000).     An  action  to  remove  as  a  nuisance  the  ob- 


§  555,  556  NUISANCE.  660 

• 

struction  of  a  private  way  placed  thereon  by  one  of  several 
persons  claiming  the  land  over  which  the  way  is  situated,  may 
be  brought  against  the  person  erecting  the  obstruction,  without 
joining  the  other  claimants  as  codefendants.  Connor  v.  Hall 
d  Co,,  89  Ga.  257  (15  S.  E.  Rep.  808).  Before  a  municipal 
corporation  can  declare  a  dwelling  house  a  nuisance  and  cause 
it  to  be  removed,  it  must  resort  to  some  proper  judicial  pro* 
ceedings  and  give  the  owner  or  occupant  an  opportunity  to  be 
heard.  Tcass  v.  City  of  St.  Albans,  88  W.  Va.  1  (17  S.  E.  ' 
Rep.  400).  Unless  he  can  show  that  he  has  sustained  some 
special  injury  distinct  from  that  of  the  public  at  large,  the 
owner  of  land  near  by  and  adjoining  a  navigable  stream  can- 
not  maintain  an  action  for  damages  for  obstruction  by  a  via- 
duct. Potter  V.  Indiana  d  L.  M.  R.  Co,,  95  Mich.  889  (54 
N.  W.  Rep.  956) .  A  court  of  equity  having  jurisdiction  to 
enjoin  a  nuisance  may  also  award  damages.  Fleischner  v. 
Citizens*  Real  Estate  <&  Inv.  Co.,  25  Ore.  119  (85  Pac.  Rep. 
174).  No  action  will  lie  against  the  grantee  of  land  for  the 
continuance  of  a  nuisance  erected  by  his  grantor,  unless  he  has 
notice  to  abate  it,  and  such  notice  is  alleged ;  and  such  notice 
is  not  dispensed  with  by  Cal.  Civ.  Code,  §  8488.  Castle  v. 
Smith,        Cal.  (86  Pac.  Rep.  859). 

Sec.  556.     Continuing  nuisance — Successive  actions. 

Whenever  the  nuisance  is  of  such  character  that  its  contin- 
uance is  necessarily  an  injury  and  where  it  is  of  a  permanent 
character  that  will  continue  without  change  from  any  cause 
but  human  labor,  then  the  damage  is  original  damage  and  may 
be  at  once  fully  compensated ;  in  such  cases  successive  actions 
cannot  be  brought.  Hodge  v.  Shaiv,  85  la.  187  (52  N.  W. 
Rep.  8).  This  rule  applies  to  the  wrongful  taking  of  land  for 
railway  purposes,  yacksonvillc,  T<&  K.  W.  R.  Co,  v.  JLochwood, 
88  Fla.  578  (15  So.  Rep.  827,  886) .  If  a  private  structure  or 
other  work  on  land  is  the  cause  of  a  nuisance  or  other  tort  to 
the  plaintiff,  the  law  cannot  regard  it  as  permanent,  no  matter 
with  what  intention  it  was  built ;  and  damages  can  therefore 
be  recovered  only  to  the  date  of  the  commencement  of  the 
action,  yoseph  Schlitz  Brewing  Co.  v.  Compton,  142  111.  511 
(82  N.  E.  Rep.  698 ;  84  Am.  St.  Rep.  92 ;  18  L.  R.  A.  890) ; 
Rogers  v.  Coal  River  Boom  <&  Driving  Co.,  89  W.  Va.     272 
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(19  S.  E.  Rep.  401).  Where  the  nuisance  is  continued  suc- 
cessive actions  for  damages  may  be  maintained.  Steinke  ei  aL 
V.  Beniley  et  ah,  6  Ind.  App.  668  (84  N.  E.  Rep.  97). 

Sec*  557.  Miscellaneous  notes.  The  right  to  main- 
tain a  private  nuisance  may  be  acquired  by  prescription, 
Drew  et  aL  v.  Hicks  et  aL^         Cal.  (85  Pac.  Rep.  568)  ; 

but  the  right  to  maintain  a  public  nuisance  cannot,  Bowen  v. 
Wendt^  108  Cal.  286  (87  Pac,  Rep.  149).  The  doctrine  that 
one  purchasing  land  with  a  nuisance  already  upon  it  is  not 
to  be  held  liable  until  requested  to  remove  it  cannot  be 
invoked  for  the  benefit  of  one  who  was  an  actor  in  creating 
the  nuisance.  Steinke  et  aL  v.  Bentl^  et  aLy  6  Ind.  App. 
668  (84  N.  E.  Rep.  97).  A  state  may  regulate  or  prohibit 
the  carrying  on  of  any  business,  in  such  manner  and  place  as 
to  become  dangerous  or  detrimental  to  the  health,  morals  or 
good  order  of  the  community.  N.  Y.  Laws  1892,  ch.  646, 
applied.  People  v.  Rosenberg,  188  N.  Y.  410  (84  N.  E.  Rep. 
285).  N.  Y.  Laws  1885,  ch.  270,  construed  and  applied- 
power  of  municipal  board  of  health  to  define  and  abate  nui- 
sances. People  ex  reL  Copcutt  v.  Board  of  Healthy  140  N. 
Y.  1  (85  N.  E.  Rep.  820)  ;  Board  of  Health  v.  Copcutt,  140 
N.  Y.  12  (85  N.  E.  Rep.  448).  See  opinions  for  discussion 
of  this  subject.  The  doctrine  that  a  person  cannot  be  held 
liable  for  continuing  a  pre-existing  nuisance,  without  notice 
to  abate  it,  does  not  apply  to  an  illegal  obstruction  maintained 
in  a  public  highway.  Arpin  v.  Bowman,  88  Wis.  54  (58  N. 
W.  Rep.  151). 
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Sec.  558.  Agreements  in  restraint  of  partition.  A 
contract  between  cotenants,  in  which  it  is  stipulated  that  neither 
they  nor  those  claiming  under  them  shall  ever  maintain  a  suit 
for  partition  without  the  consent  of  all  the  tenants,  is  an  un- 
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reasonable  restraint  and  void.  Haeussler  v.  Mo.  Iran  Co,  et 
al.,  110  Mo.  188  (19  S.  W.  Rep.  75;  83  Am.  St,  Rep.  431; 
16  L.  R.  A.  220).  The  court  say  :  **  The  civil  law  refuses  to 
enforce  agreements  perpetually  waiving  the  right  of  partition. 
Domat  says :  *  It  is  always  free  for  every  one  of  those  who 
have  anything  in  common  among  them  to  divide  it,  and, 
although  they  may  agree  to  put  off  the  partition  to  a  certain 
time,  yet  they  can  make  no  such  agreement  as  never  to  come 
to  a  partition ;  for  it  would  be  contrary  to  good  manners  that 
the  proprietors  should  be  forced  to  have  always  an  occasion  of 
falling  out  by  reason  of  the  undivided  possession  of  a  common 
thing.'  Domat 's  Civil  Law  by  Strahan,  pt.  1,  bk.  2,  tit.  5,  % 
2,  art.  11.  And  Mr.  Freeman,  in  his  work  on  Co-Tenancy 
and  Partition  (g  442),  maintains  that  this  is  the  rule  in  Eng- 
land and  the  United  States.  Restraints  and  fetters  upon  the 
alienation  and  enjoyment  of  property  are  opposed  to  the  com- 
mon law,  and  especially  to  the  jurisprudence  of  to-day,  which, 
in  the  United  States,  at  least,  has  almost  wholly  lost  the  spirit 
and  genius  of  the  feudal  system  and  feudal  tenures,  0  Amer. 
Law  Reg.  (N.  S.)  898,  457.  Primogeniture  and  estates  tail, 
with  all  their  incidents,  find  but  little  favor  in  the  laws  of  this 
century.  The  right  of  partition  is  an  absolute  right  which 
yields  to  no  consideration  of  hardship  or  inconvenience. 
Freem.  Co-Ten.,  §  448.  Anything  that  militates  against  the 
right  is  repugnant  to  the  essential  characteristics  of  co-ten- 
ancy. AfiicAellw.  Slariuck,  10  Ma&B,  11.  And  the  tendency 
of  our  times  is  to  greater  freedom  of  sale  and  transfer  of  prop- 
erty, unfettered  by  conditions  or  limitations  of  the  right  of 
alienation." 

Sec.  669.  As  to  who  may  have  partition.  It  is  held 
that  a  life  tenant  and  a  remainderman  may  maintain  partition 
against  the  other  remaindermen  although  there  be  a  contin- 
gent estate  in  the  land  which  he  afterwards  vests  in  a  person 
not   then  in  being.     Sikemeier  v.    Galvin^         Mo.  (27 

S.  W.  Rep.  551).  A  sale  for  partition  may  be  had  where 
some  of  the  interests  are  in  remainder  and  contingent.  Courts 
are  not  slow,  in  proper  cases,  to  give  effect  to  the  general 
principle  that  every  one  has  a  right  to  enjoy  his  own  in  sever- 
alty; and  this  is  well  sustained  by  a  public  policy,  which  dis- 
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courages  everything  like  the  tying  up  of  property  and  the 
prevention  of  its  alienation.  If  there  are  so  many  contingent 
limitations  of  a  trust,  it  is  an  established  rule  that  it  is  suf- 
ficient to  bring  the  trustees  before  the  court,  together  with  him 
in  whom  the  first  remainder  of  inheritance  is  vested ;  and  all 
that  may  come  after  will  be  bound  by  the  decree,  though  not 
in  essCj  unless  there  be  fraud  and  collusion  between  the  trus- 
tees and  the  first  person  in  whom  the  remainder  of  inherit- 
ance is  vested.  Overman  v.  Tate^  N.  C.  (19  S.  E. 
Rep.  706).  See  contra,  Aydlctt  v.  Pendleton,  111  N.  C.  28 
(16  S.  E.  Rep.  8;  82  Am.  St.  Rep.  776),  applying  N.  C. 
Act  1887,  ch.  214  The  Michigan  statute,  How.  St.,  §§  5988, 
7850,  7852,  provide :  "  When  the  terms  of  a  widow  entitled 
to  dower  or  other  life  estate  in  the  lands  of  a  deceased  person 
shall  expire,  the  reversion  may  be  assigned  to  the  parties  en- 
titled to  the  same,  and  partition  thereof  be  made  in  the  man- 
ner prescribed  in  this  chapter  in  relation  to  other  estates  of 
deceased  persons.  All  persons  holding  lands  as  joint  tenants 
or  tenants  in  common,  may  have  partition  thereof  in  the  man- 
ner provided  in  this  chapter.  Such  suits  may  be  maintained 
by  any  person  who  has  an  estate  in  possession  in  the  lands  of 
which  partition  is  sought,  but  not  by  one  who  has  only  an 
estate  therein  in  remainder  or  reversion."  Construing  and 
applying  these  provisions,  it  is  held  that  a  person  who  has  an 
interest  in  his  wife's  life  estate  in  lands,  and  also  an  undivided 
interest  in  the  remainder,  cannot  maintain  an  action  of  par- 
tition against  his  wife  and  the  other  reversioners.  Metcalfe 
v.  Miller  et  a/.,  96  Mich.  459  (56  N.  W.  Rep.  16;  85  Am. 
St.  Rep.  617).  Under  the  statutes  of  Illinois  a  tenant  in 
common  of  a  reversion  subject  to  a  life  estate  may  maintain  a 
suit  for  partition  against  his  cotenants  before  the  expiration 
of  the  life  estate.  Drake  v.  Merkle,  111.  (88  N.  E. 
Rep.  654).  A  purchaser  of  an  undivided  interest  in  timber 
from  tenants  in  common  of  the  land  may  compel  a  partition 
of  the  land  in  order  that  their  interest  in  the  timber  may  be 
fixed.  Mee  v.  Benedict,  98  Mich.  260  (57  N.  W.  Rep.  175; 
89  Am.  St.  Rep.  548;  22  L.  R.  A.  641).  An  administrator, 
although  the  estate  be  insolvent,  cannot  have  partition. 
Throckmorton  v.  Pence,  121  Mo.  50  (25  S.  W.  Rep.  848). 
Mo.  Rev.  Stat.  1879,  §  8889,  construed — who  may  maintain 
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partition.  Atkinson  v.  Brady  et  aL,  114  Mo.  200  (21  S.  W. 
Rep.  480).  A  party  out  of  possession,  whose  title  is  denied, 
cannot  maintain  partition  against  one  in  possession,  claiming 
title.  McMurtry  v.  Keifner,  86  Neb.  522  (54  N.  W.  Rep. 
S44).  Under  N.  Y.  Code  Civ.  Proc.,  §  1548,  a  disseised  coten- 
ant  may  maintain  compulsory  partition.  Weston  v.  Stoddard 
et  aL,  187  N.  Y.  119  (88  N.  E.  Rep.  62;  88  Am.  St.  Rep. 
697 ;  20  L.  R.  A.  624) .  See  opinion  for  discussion  of  this 
subject.  Under  Wash.  Code  Proc,  §§  577,  588,  it  is  held  that 
partition  may  be  had  against  one  in  possession  claiming  ad- 
versely. Hillw.  Toung,  7  Wash.  St.  88  (84  Pac.  Rep.  144). 
In  Louisiana  it  is  held  that  an  executor  may  sue  for  the  par- 
tition of  partnership  property.  Smith  et  aL  v.  Sinnott^  44 
La.  An,  51  (10  So.  Rep.  418).  A  statute  compelling  the 
partition  of  the  real  estate  of  a  corporation  not  needed  for  its 
business  or  the  payment  of  its  debts  is  held  constitutional. 
Merchant  v.  Western  Land  Ass' n.^  56  Minn.  827  (57  N.  W. 
Rep.  981). 

Sec.  560.  Parol  partition.  A  parol  partition,  followed 
l>y  possession,  passes  the  equitable  title,  and  the  courts  will 
enforce  such  a  partition  by  vesting  the  legal  title  in  the 
respective  parties.  Sutton  v.  Porter,  119  Mo.  100  (24  S.  W. 
Rep.  760).  A  mere  oral  agreement  between  two  cotenants 
as  to  the  boundary  line  is  not  enforceable  as  a  partition  agree- 
ment. Sloan  V.  Grider,  Ky.  (25  S.  W.  Rep.  110). 
In  North  Carolina  it  is  held  that  a  parol  partition,  even  though 
followed  by  possession  thereunder,  is  void  under  the  statute  of 
frauds ;  but  that  if  a  cotenant  accept  a  deed  from  the  other 
cotenants,  which  deed  declares  that  the  portion  conveyed  was 
the  land  allotted  to  the  grantee  as  cotenant,  and  he  continues 
to  hold  under  the  deed,  he  will  be  estopped  to  contest  the 
validity  of  the  partition.  Port  et  al,  v.  Allen  et  al,^  110  N. 
C.  188  (14  S.  E.  Rep.  685).  In  Kentucky,  a  parol  partition 
of  lands  by  partners  was  held  void.  Duncan  v.  Duncan^  98 
Ky.  87  (18  S.  W.  Rep.  1022;  40  Am.  St.  Rep.  159).  A 
married  woman  may  bind  herself  by  parol  partition.  Afar  tin 
V.  Harris  et  aL,  Tex.  Civ.  App.  (26  S.  W.  Rep. 
91) ;  Sutton  v.  Porter,  119  Mo.  100  (24  S.  W.  Rep.  760). 
The  failure  of  the  husband  of  a  married  woman  to  join  her  in 
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the  execution  of  a  deed  made  in  pursuance  to  a  parol  partition 
in  which  she  is  interested,  renders  it  inoperative  as  a  convey- 
ance of  title,  but  it  does  not  invalidate  the  parol  partition. 
Such  deed  serves  to  show  to  whom  the  respective  parcels  were 
allotted.     Sutton  v.  Porter,  119  Mo.  100  (24  S.  W.  Rep.  760). 

Sec.  561.  Parties,  pleading  and  practice.  All  per- 
sons having  interest  in  the  lands  must  be  made  parties,  yones 
V.  Napier,  98  Ga.  582  (20  S.  E.  Rep.  41).  Partition  does 
not  affect  the  interest  of  third  persons,  and  hence  creditors  of 
the  parties  interested  are  not  proper  parties.  Stevens  v.  Mc- 
Cormicky  90  Va.  785  (19  S.  E.  Rep.  742).  In  an  action  to 
partition  land  owned  by  married  women  their  husbands  are 
proper  parties.     Bower  v.  Bowen,         Ind,  (88  N.  E.  Rep. 

826)  •  The  wives  of  tenants  in  common  are  not  necessary  par* 
ties  to  suit  for  partition.     Davis  v.  Lang,         111.  (88  N. 

E.  Rep.  685).  No  decree  of  partition  should  be  made  until 
all  the  defendants  to  the  bill  have  answered,  or  until  a  decree 
pro  confesso  has  been  regularly  entered  against  all  those  who 
fail  to  answer.  Benner  et  al.  v.  Street  et  aL,  82  Fla.  274  (18 
So.  Rep.  407).  A  complaint  for  partition  of  land  which  fails 
to  allege  a  present  interest  in  the  land,  is  insufficient.  Brown 
et  al.  V.  Br(ywn,  188  Ind.  476  (82  N.  E.  Rep.  1128 ;  88  N.  E. 
Rep.  615).  The  failure  of  the  petition  to  aver  the  value  and 
location  of  the  property  may  be  cured  by  amendment.  Fix 
V.  Koepke,  44  La.  Ann.  745  (11  So.  Rep.  89).  Facts  which 
entitle  a  party  to  equitable  relief  should  be  specially  pleaded. 
Wiedner  v.  Hell,         Tex.   Civ.   App.  (26  S.  W.  Rep. 

781).  Where  in  the  final  decree  the  description  differs  from 
that  in  the  interlocutory  decree  the  presumption  is  that  the  in- 
terlocutory decree  is  correct.  Loring  y.  G roomer  et  al,,  110 
Mo.  682  (19  S.  W.  Rep.  950).  Partition  of  a  decedent's  real 
estate  may  be  commenced  before  it  is  determined  that  the  per- 
sonal estate  is  sufficient  to  pay  debts,  but  no  decree  of  parti- 
tion can  be  rendered  till  such  determination,  although  the  par- 
ties give  bond  to  pay  all  demands  against  the  estate.  Iowa 
Code,  §  8805,  does  not  apply  to  such  a  case.  Clarity  v.  Sheri' 
dan,         la.  (59  N.  W.  Rep.   52).     The  fact  that,   by 

mistake  innocently  made,  only  a  part  of  the  estate  is  parti- 
tioned is  no  bar  to  the  partition  of  the  remainder.     Barnes  v. 
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Boardman,  157  Mass.  479  (82  N.  E.  Rep.  670).  Claims  for 
improvements  may  be  adjusted  in  partition  proceedings.  Mc- 
Lane  v.  Canales,         Tex.  (25  S.  W.  Rep.   29)  ;   Ward 

V.   Ward,         Ky.  (25   S.   W.   Rep.    112).      Where  one 

tenant  seeks  to  recover  for  improvements  he  may  be  held  to 
account  for  rents  which  he  has  received.  Peden  v.  Cavins  et 
al.,  1S4  Ind.  494  (34  N.  E.  Rep.  7;  89  Am.  St.  Rep.  276). 
In  the  absence  of  a  statute  so  providing,  attorney  fees  cannot 
be  allowed  as  part  of  the  costs  of  the  proceedings.  Hutts  et 
al.  V.  Martin,  184  Ind.  587  (88  N.  E.  Rep.  676).  Where 
rents  and  profits,  and  damages  caused  by  waste  are  claimed  in 
the  action  the  defendant  may  plead  as  a  set  off  expenses  in- 
curred in  making  necessary  repairs  on  the  premises.  Black- 
well  v.  McLean,  9  Wash.  St.  801  (87  Pac.  Rep.  817).  In  In- 
diana, where  a  paragraph  for  partition  is  joined  with  para- 
graphs stating  causes  of  action  of  exclusively  equitable  juris- 
diction prior  to  June  18,  1852,  the  parties  are  entitled  to  have 
the  issues  of  partition  tried  by  a  jury.  Ahernathy  et  al,  v. 
Allen  et  al.,  182  Ind.  84  (81 N.  E.  Rep.  584).  Florida  statute 
as  to  publication  for  absent  defendants  in  partition  proceed- 
ings construed.  Benner  et  al.  v.  Street  et  al.,  82  Fla.  274  (18 
So.  Rep.  407).  The  time  for  filing  a  bill  for  review  of  a  de- 
cree in  partition  runs  from  the  time  of  the  rendition  of  the 
decree,  and  not  from  the  time  of  the  commissioners'  report  or 
dismissal  of  the  suit,  yackson  et  al.  v.  Jackson  et  al. ,  144  111. 
274  (88  N.  E.  Rep.  51 ;  86  Am.  St.  Rep.  427).  Although 
the  common  estate  is  indivisible,  yet  where  one  of  the  tenants 
owns  other  land  adjoining  the  common  estate,  and  an  allot- 
ment can  readily  be  made  of  his  interest  so  as  to  allow  him  an 
outlet  to  a  public  highway  from  his  other  land,  without  do- 
ing injury  to  others,  such  allotment  should  be  made.  Conner 
V.  Cox  et  al.,         Ky.  (22   S.    W.    Rep.   605).     Where 

heirs  of  a  decedent  maintain  partition  proceedings  in  which 
certain  land  formerly  occupied  by  him  as  a  homestead  is  as- 
signed to  his  widow  as  dower,  she  being  a  party  to  the  parti- 
tion proceedings,  but  filing  no  answer  therein,  and  such  land 
not  being  partitioned  in  any  way,  she  and  her  heirs  are  not 
estopped  by  such  proceedings  from  subsequently  asserting  a 
fee  simple  ownership  in  the  homestead.  Case  et  al*  v.  Mitt- 
enburget  al.,  109  Mo.  811  (19  S.  W.  Rep.  40). 
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Sec.  662.  Same — Construction  of  statutes.  Ala. 
Code  1886,  §  8262,  applied — ^jurisdiction.  Gore  et  al,  v. 
Dickinson  et  aL,  98  Ala.  868  (11  So.  Rep.  748);  Kilgore  v. 
Kilgore,        Ala.  (15  So.  Rep.  897).     Under  Cal.  Code 

Civ.  Proc.,  §  764,  in  case  of  a  conveyance  by  one  tenant  in  com- 
mon of  a  particular  portion  of  the  estate  prior  to  partition,  the 
lands  described  will  be  set  off  to  his  grantee  if  it  can  be  done 
without  material  injury  to  the  interests  of  others.  McHarry 
V.  Stewart^        Cal.  (85  Pac.  Rep.  141).     2  S.  &  C.  111. 

Rev.  Stat.  1728,  applied — proceedings  where  one  tenant 
in  common  has  mortgaged  his  interest.  Spencer  v.  Wiley ^ 
149  HI.  56  (86  N.  E.  Rep.  627).  As  to  sufficiency  of  service 
upon  an  insane  defendant  under  Ky.  Civ.  Code,  §§  58,  490.. 
Finzer\,  Nevin  ei  aL,         Ky.  (18  S.   W.  Rep.    867)^ 

Ky.  Code,  g§  490,  491,  construed  and  applied.  Malone  v. 
Conn  et  aL,  95  Ky.  98  (28  S.  W.  Rep.  677) ;  Howard  v.. 
Singleton,  94  Ky.  886  (22  S.  W.  Rep.  887)  ;  Gray  v.  Corn- 
walPs  Assignee,  95  Ky.  566  (26  S.  W.  Rep.  1018)  ;  Duncan's 
Ex'r  V.  Owenshoro  Water  Co.,         Ky.  (15  S.  W.  Rep. 

528);  German  Bank  v.  Best  et  aL,        YL.y.  (14  S.  W. 

Rep.  954).  Procedure  in  Louisiana.  Covas  et  al,  wBertoulin  et 
a/.,  44  La.  Ann.  688  (11  So.  Rep.  148).  Mass.  Pub.  Stat.,  ch. 
178,  §§  48  et  seq.,  applied.  Marsh  v.  French,  159  Mass.  469 
(84  N.  E.  Rep.  698).  Mass.  Public  Stat.,ch.  178,  §  65,  ap- 
plied^-decree  of  sale.  Ramsey  v.  Humphrey,  Mass. 
(88  N.  E.  Rep.  975).  Under  Miss.  Code,  §  2576,  title  maybe 
tried  in  the  action.  Claughton  v.  Claughton  et  al. ,  70  Miss. 
884  (12  So.  Rep.  840).  Miss.  Code,  §§  2681,  2698,  applied. 
Martin  et  al.  v.  Gilleylen  et  al,  70  Miss.  824  (12  So.  Rep.  254). 
Under  Mo.  Rev.  Stat.,  §  7185,  providing  that  '*  every  person 
having  an  interest  in  such  premises,  whether  in  possession  or 
otherwise,  shall  be  made  a  party  to  such  partition,"  it  is  held 
that  the  failure  to  make  the  beneficiary  in  a  deed  of  trust  a 
party  is  no  ground  for  reversal  of  the  interlocutory  order  for 
sale.  Hiles  v.  Rule,  121  Mo.  248  (25  S.  W.  Rep.  959).  See 
Thompson  v.  Holden,  117  Mo.  118  (22  S.  W.  Rep.  905) ; 
Estes  v.  Nell,  108  Mo.  172  (18  S.  W.  Rep.  1006).  Under 
Mo. 'Rev.  Stat.  1879,  §  8846,  giving  guardians  and  curators  of 
the  estates  of  minors  full  power  to  act  for  them  in  partition 
proceeding^,  it  is  held  that  a  minor  defendant  in  such  proceed* 
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ings,  on  whom  no  service  of  process  has  been  made,  is  bound 
by  the  judgment,  where  his  appearance  was  entered  by  his 
general  curator.  Payne  et  aL  v.  Maseky  114  Mo.  681 
(21  S.  W.  Rep.  751).  Mo.  Rev.  Stat.  1889,  §  7188, 
applied — ^title  involved — right  to  jury  trial.  Benoist  v, 
Thomas,  121  Mo.  660  (27  S.  W.  Rep.  609).  N.  Y. 
Code  Civ.  Proc,  §§  1582,  1587,  applied.  Weston  v.  Stod- 
dard et  aL,  187  N.  Y.  119  (88  N.  E.  Rep.  62;  88  Am.  St. 
Rep.  697 ;  20  L.  R.  A.  624).  N.  Y.  Code  Civ.  Proc,  §  1544, 
applied.  Bowen  v.  Sweeney,  148  N.  Y.  849*(88  N.  E.  Rep, 
S71).  N.  C.  Laws  1887,  ch.  276,  applied— amendment  of 
petition.  Godwin  v.  Early  et  aL,  114  N.  C.  11  (18  S.  E. 
Rep.  978).  A  proceeding  for  partition  of  real  estate  brought 
under  ch.  9,  div.  7,  tit.  1,  of  the  Code  of  Civil  Procedure  in 
Ohio,  is  a  civil  action,  and  being  within  the  original  jurisdic- 
tion of  the  court  of  common  pleas,  and  the  parties  not  being 
entitled  to  a  jury,  the  cause  may  be  appealed  to  the  circuit 
court  under  sec.  5226,  Rev.  St.  Ohio.  McRohertsv.Lockwood 
St  aL,  49  O.  St.  874  (84  N.  E.  Rep.  784).  Under  Sayles'  Tex. 
Civ.  Stat.,  arts.  8479,  8480,  where  the  commissioners  report 
the  land  indivisible  they  must  state  their  reasons  for  such  opin- 
ion; and  the  right  of  an  interested  party  objecting  to  such  re- 
port to  try  the  issue  of  divisibility  cannot  be  denied  by  the 
court  because  it  is  satisfied,  from  the  report  and  plat,  that  his 
objections  are  not  well  founded.  Hensel  v.  Stum,  Tex. 
(25  S.  W.  Rep.  817).  Vt.  Rev.  Laws,  §  2259,  applied. 
In  re  Parsons'  Estate,  64  Vt.  198  (28  Atl.  Rep.  519).  Va. 
Code,  1887,  §  8454,  applied.  Stevens  v.  McCormick,  90  Va. 
785  (19  S.  E.  Rep.  742).  2  Hill's  Wash.  Code,  §§  584,  60S, 
applied — ^manner  of  sale.  Blackwell  v.  McLean,  9  Wash.  St. 
501  (87  Pac.  Rep.  817).  Although  the  verdict  of  a  jury  on  a 
question  of  fact  in  partition  proceedings,  under  Wis.  Rev. 
Stat.,  §  8129,  is  not  conclusive,  but  merely  advisory,  yet  if  the 
court  erroneously  instruct  a  jury  and  afterwards  adopt  their 
finding,  the  error  in  the  instruction  will  be  held  material  and 
fatal  to  the  judgment.  Williams  v.  Williams,  82  Wis.  898 
(52  N.  W.  Rep.  429). 

Sec.  563.     Equitable  practice — Pleadings — Commis- 
sioners' report.     In  a  bill  of  equity  for  partition  it  is  not 
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necessary  for  plaintiff  to  make  formal  deraig^ment  of  title,  or 
any  deraignment  further  than  is  necessary  to  show  how  the 
parties  became  co-owners  and  are  entitled  to  partition,  des* 
cribing  and  locating  the  premises,  alleging  that  the  parties 
hold  the  same  together  and  undivided,  giving  the  quantity  of 
estate  according  to  the  facts,  and  the  undivided  interest,  or 
show  that  which  each  is  entitled  to,  making  the  proper 'parties » 
and  praying  for  partition,  etc.  When  the  action  and  report 
of  the  commissioners  is  excepted  to  on  the  ground  that  they  have 
not  set  apart  and  assigned  to  any  one  his  just  and  full  share,, 
unless  it  appear  that  the  commissioners  misunderstood  or  failed 
to  perform  such  duty,  or  acted  on  a  wrong  principle,  the 
court  will  not  sustain  such  exception,  except  it  be  shown  by  a 
clear  and  decided  preponderance  of  evidence  that  the  commis- 
sioners have  made  an  unequal  and  unfair  partition.  Ransom 
V.  High  et  al,  87  W.  Va.  888  (17  S.  E.  Rep.  418;  88  Am. 
St.  Rep.  67). 

Sec.  564.  Owelty.  In  Kentucky,  under  Gen.  Stat. ,  ch» 
68,  art.  5,  §  6,  it  is  held  that  where  a  partition  cannot  be  made 
without  the  giving  of  owelty,  the  land  must  be  sold  and  the 
proceeds  distributed.  Wren  v.  Gibson^  90  Ky.  189  (18  S.  W. 
Rep.  766).  Where  a  statute  requires  compensation  to  be 
made  in  case  of  inequalities  in  partition  proceedings,  a  judg- 
ment making  partition  which  is  silent  as  to  compensation  is 
conclusive  that  no  inequality  existed.  Burger  v.  Beste^  98 
Mich.  156  (57  N.  W.  Rep.  99).  Under  a  statute  (S.  C.  Act, 
Feb.  19, 1791,  §  7)  providing  that  where  land  cannot  be  fairly 
divided  it  may  be  given  to  one  or  more  parties  in  interest  on 
payment  to  the  other  parties  of  the  value  of  their  share,  it  is 
held  that  in  case  partition  is  made  in  this  manner  the  party 
taking  the  land  does  not  get  title  until  the  payment  of  the 
amount  decreed  to  be  paid  to  the  others  interested.  McKib- 
ben  V.  Salinas  et  al,  86  S.  C.  279  (15  S.  E.  Rep.  208,  548). 
The  payment  of  the  amount  so  assessed  under  this  statute  will 
be  presumed  20  years  after  suit  to  foreclose  such  lien  might 
have  been  brought,  in  the  absence  of  proof  to  the  contrary. 
Simms  v.  Kearse^        S.  C.  (20  S.  E.  Rep.  19).     Where 

land  cannot  be  divided,  and  is  assigned  to  one  heir  on  con- 
dition that  the  value  of  another's  share  be  paid  in  money,  pur- 
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chasers  with  knowledge  take  the  land  burdened  with  this  obli- 
gation, and  the  taking  of  a  note  by  the  one  to  whom  the 
payment  is  due  does  not  release  the  land.  McKihben  v. 
Salinas,         S.  C.  (19  S.  E.  Rep.  802). 

Sec.  565.     Sale  for  the  purpose  of  division.     In  the 

absence  of  any  statute  on  the  subject,  a  sale  may  be  ordered 
by  the  court  where  the  land  cannot  be  conveniently  divided, 
Holley  V.  Glover,  86  S.  Car.  404  (15  S.  E.  Rep.  605)  ;  and  it 
is  not  necessary  that  commissioners  be  appointed  to  view  the 
land  and  report  this*  fact  to  the  court,  it  being  sufficient  for 
the  record  to  show  that  the  facts  reasonably  warrant  a  sale. 
Stevens  v.  McCormick,  90  Va.  785  (19  S.  E.  Rep.  742). 
An  interlocutory  decree  for  a  sale  and  payment  of  a  certain 
sum  to  one  holding  in  life  estate  may  be  modified  by  striking 
out  such  provision  where  the  death  of  the  life  tenant  occurs 
before  the  sale.  Mingay  v.  Lackey,  142  N.  Y.  449  (87  N. 
E.  Rep.  471).  Where  the  property  is  subject  to  a  mortgage 
and  a  sale  is  ordered,  the  mortgage  debt  must  be  first  paid 
out  of  the  proceeds.  Shivers  v.  Hand  ei  al.,  50  N.  J.  Eq. 
281  (24  Atl.  Rep.  911).  A  purchase  at  a  partition  sale 
by  one  who  as  heir  has  an  interest  in  the  property  is 
not  invalidated  by  the  fact  that  he  is  also  a  trustee  of  one 
of  the   other   heirs.      Hopper  v.  Hopper,  Md.  (29 

Atl.  Rep.  611).  A  purchaser  at  a  sale  made  on  partition  can 
not  refuse  to  complete  his  purchase  on  the  ground  that  the 
proof  was  insufficient  to  support  the  decree  for  sale,  where 
it  appears  that  the  court  had  jurisdiction  of  all  the  parties  and 
the  subject  matter.     Friddle  et  aL  v.  Kohn,         Ky.  (20 

S.  W.  Rep.  274).  A  purchaser  at  a  partition  sale  instituted 
by  the  foreign  guardian  of  non-resident  minor  heirs  cannot  be 
compelled  to  complete  his  purchase  without  proof  that  the 
plaintiff  was  appointed  guardian  according  to  the  laws  of  the 
state  where  the  minors  reside.  Williams  et  al.  v.  Duncan,  92 
Ky.  125  (17  S.  W.  Rep.  880).  When  a  report  of  sale  in  par- 
tition is  made  and  exceptions  thereto  are  filed,  and  no  further 
steps  are  taken,  the  inference  is  that  the  sale,  and  not  the  ex- 
ception, is  abandoned.  Alsohrook  v,  JEggleston  et  al,,  69  Miss. 
888  (18  So.  Rep.  850).  Ala.  Code,  §  2105,  construed-— sale  of 
decedent's  land  by  the  probate  court  for  the  purpose  of  distri- 
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bution — ^jurisdiction  of  the  court  and  conclusiveness  of  its 
decree,  yones  ct  al.  v.  Woodstock  Iron  Co,  et  aL^  95  Ala.  551 
(10  So.  Rep.  685). 

Sec.  566.  Trial  of  title.  The  supreme  court  of  New 
York  say:  *'A  partition  of  land  by  action  does  not  create 
title  where  none  existed  before.  The  sole  effect  can  be  to  gfive 
title  in  severalty  where  before  it  was  in  common ;  and  it  estab- 
lishes and  settles  the  title  between  the  parties  to  the  action 
and  their  privies.  It  cannot  have  greater  effect  than  a  volun- 
tary partition  of  the  land  by  and  between  all  the  parties  inter- 
ested therein."  Greenleaf  et  aL  v.  B.^  F^.  iib  C.  /.  R.  Co,  et 
al.,  141  N.  Y.  895  (86  N.  E.  Rep.  898).  In  ordinary  parti- 
tion  proceedings,  it  is  presumed  that  title  is  not  in  issue 
and  ordinarily  heirs  cannot  in  partition  have  legal  liens  ad- 
justed while  an  administration  is  pending.      Greene  v.  Brown , 

Ind.  (88  N.  E.  Rep.  519).     Questions  of  title  may  be 

determined  in  partition  proceedings.  Gore  et  aL  v.  Dickin- 
son et  aL,  98  Ala.  868  (11  So.  Rep.  748)  ;  Trainor  v.  Green- 
ough,  145  111.  548  (82  N.  E.  Rep.  545) ;  Branson  v.  Studa- 
baker,  188  Ind.  147  (88  N.  E.  Rep.  98).  '«  An  act  of  partition 
is  not  an  act '  translative  '  of,  but  only  '  declaratory  '  of,  prop- 
erty. It  does  not  create  a  new  title,  or  give  a  new  possession, 
and  it  does  not  serve  as  a  basis  for  the  prescription  of  10  years." 
Kernan  v.  Baham  et  aL,  45  La.  799  (18  So.  Rep.  155).  In 
Florida  it  is  held  that  a  proceeding  for  the  partition  of  lands 
under  the  statute,  is  not  at  law,  but  in  chancery,  and  was  not 
intended  as  a  substitute  for,  or  equivalent  of,  an  action  of 
ejectment,  or  to  be  used  for  the  sole  purpose  of  testing  a  legal 
title,  or  trying  an  issue  on  the  same.  Rivas  v.  Summers,  88 
Fla.  589  (15  So.  Rep.  819).  Reviewing  and  distinguishing. 
Street  v.  Benner,  20  Fla.  700.  In  New  Jersey  it  is  held  that 
as  a  general  rule  if  title  to  lands  is  disputed  the  right  must  be 
established  at  law  and  the  bill  for  partition  may  be  retained 
until  it  is  settled.  Vreeland  v.  Vreeland  et  aL,  49  N.  J.  Eq. 
822  (24  Atl.  Rep.  551)  ;  Slockbower  v.  Kanouse,  49  N.  J.  Eq, 
592  (26  Atl.  Rep.  888).  A  final  judgment  in  partition  is  con- 
clusive of  the  rights  of  the  parties  in  the  lands  sought  to  be 
partitioned.  Christy  v.  Spring  Valley  Water  Works,  97  Cal. 
21  (81  Pac.  Rep.  1110).     In  South  Carolina  a  jury  trial  is  al- 
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lowe.d  of  the   issues   as   to   title  as  made  by  the  pleadings. 
Capell  et  al.  v.  Moses,  86  S.  C.  559  (15  S.  E.  Rep.  711). 

Sec.  567.  Implied  warranty  of  title.  Parties  to  a 
partition,  whether  coparceners,  joint-tenants,  or  tenants  in 
common,  are  liable  upon  an  implied  warranty  of  title  when 
loss  occurs  after  partition,  but  this  implied  warranty  does  not, 
like  an  express  covenant,  run  with  the  land.  If  either  of  the 
parties  sells  and  conveys  in  fee  and  his  grantee  is  evicted,  he 
cannot  enter  on  the  other  allotments.  This  implied  warranty 
runs  only  in  favor  of  the  tenants  and  their  heirs.  By  the 
death  of  one  of  the  tenants,  the  privity  of  estate  is  not 
destroyed  and  the  right  under  this  implied  warranty  passes  by 
operation  of  law  to  his  heirs,  ypnes  v.  Bigstaff,  95  Ky.  895 
(25  S.  W.  Rep.  889). 

Sec.  568.  Miscellaneous  notes.  It  is  held  that  where 
a  tenant  in  common  has  undertaken  to  place  a  burden  upon 
the  common  property,,  such  as  a  right  of  way,  when  partition 
is  made,  if  practicable,  it  should  be  so  made  as  to  allot  to  such 
tenant  the  portion  upon  which  the  burden  has  been  placed. 
Charleston,  C  &  C,  R.  Co.  v.  Leech  et  aL,  89  S.  C.  446  (17 
S.  E.  Rep.  994).  Where  a  will  directs  that  the  property  devised 
shall  be  mapped,  and  divided  into  a  certain  number  of  parts 
of  equal  value,  each  part  to  be  numbered,  and  the  devisees  to 
determine  by  lot  which  part  shall  belong  to  each  in  severalty, 
and  they  enter  into  an  agreement  for  carrying  out  these  pro- 
visions, and  do  carry  them  out,  each  party  takes  title  to  the 
parcel  he  draws  by  force  of  the  devise  without  deeds  from  the 
others.  Blackman  v.  Striker,  142  N.  Y.  555  (87  N.  E.  Rep. 
484).  A  conveyance  made  in  settlement  of  a  partition  suit  by 
which  the  property  in  question  is  divided  among  the  parties 
interested,  in  the  absence  of  a  showing  to  the  contrary,  will  be 
presumed  to  be  in  full  settlement.  Burnham  v.  Rosenbergtr, 
110  Mo.  468  (19  S.  W.  Rep.  782).  Partition  deeds  will  not 
be  held  invalid  after  a  long  lapse  of  time,  merely  on  account 
of  an  irregularity  in  the  number  of  commissioners  appointed  to 
make  partition.  Smith  v.  Norment,  94  Ky.  624  (28  S.  W. 
Rep.  870;  24  S.  W.  Rep.  488). 
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Sec.  569.  As  to  what  constitutes  partnership  real 
estate.  Realty  purchased  with  partnership  funds  for  the  use 
of  the  partnership  is  partnership  property,  though  the  title  be 
taken  in  the  name  of  the  individual  members.  May  et  aU  v. 
Nerw  Orleans  db  CarroUton  R,  R.  Co.^  44  La.  An.  444  (10 
So.  Rep.  769) ;  Betts  v.  Letcher,  1  S.  Dak.  182  (46  N.  W. 
Rep.  198)  ;  Goldthwaitc  v.  Janney,        Ala.  (15  So.  Rep. 

660)  ;  Chandler  v.  Jessup,  182  Ind.  851  (81  N.  E.  Rep. 
1109).  The  mere  use  of  land  by  a  firm  does  not  make  it  part- 
nership property.  Where  land  was  bought  with  the  individ- 
ual funds  of  partners  and  conveyed  to  them  in  undivided  in- 
terest prior  to  the  forming  of  the  partnership,  their  subsequent 
use  of  it  for  partnership  purposes  will  not  make  it  partnership 
real   estate.     Robinson  Bank  v.  Miller,         111.  (88  N. 

E.  Rep.  1078).  See,  Gunnison^,  Erie  Dime  Savings  iib  L, 
Co.,  157  Pa.  St.  808  (27  Atl.  Rep.  747).  A  parol  agreement 
that  real  estate  shall  become  partnership  property  does  not 
make  it  such.  Real  estate  purchased  for  partnership  purposes 
and  appropriated  to  those  purposes,  paid  for  by  partnership 
funds,  and  necessary  for  partnership  purposes,  always  becomes 
partnership  property.  These  elements  must  unite  in  order  to 
make  real  estate  necessarily  partnership  property.  Dodson  v. 
Dodson,         Ore.  (37  Pac.  Rep.  542).     Particular  state 

of  facts  held  not  to  create  partnership  of  real  estate.  Thomp- 
son V.  Holden,  117  Mo.  118  (22  S.  W.  Rep.  905).  A  particu- 
lar state  of  facts  held  to  create  a  partnership  in  real  estate. 
Winstanley  v.  Gleyrc,  146  111.  27  (84  N.  E.  Rep.  628)  ;  Eur- 
her  V.  Page,  148  111.  622  (82  N.  E.  Rep.  444).  Land  pur- 
chased  by  partners  for  the  use  of  the  firm  with  its  funds,  in  the 
absence  of  any  agreement  or  design  that  it  shall  be  held  for 
their  separate  use,  equity  will  vest  it   in  their  firm  capacity, 
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whether  the  title  is  in  all  the  partners,  or  less  than  all.  A 
deed  conveying  such  land  executed  by  one  partner  in  the  firm 
name,  in  the  presence  and  with  consent  of  his  copartners,  will 
operate  as  an  effectual  conveyance.  Ferguson  v.  Hanaucr^ 
56  Ark.  179  (19  S.  W.  Rep.  749). 

Sec.  570.  Miscellaneous  notes.  Partnership  realty 
will  be  treated  as  personalty  until  all  the  partnership  affairs 
are  adjusted,  Toung  v.  Thrasher^  115  Mo.  222  (21  S.  W. 
Rep.  1104)  ;  Woodward- Holmes  Co,  v.  Nudd^  Minn. 
(59  N.  W.  Rep.  1010)  ;  Weld  v.  Johnson  Manf,  Co.,  86  Wis 
522  (57  N.  W.  874)  ;  but  this  rule  does  not  extend  so  far  as 
to  change  the  method  by  which  it  must  be  transferred  or  con- 
veyed. Duncan  v.  Duncan,  98  Ky.  87  (18  S.  W.  Rep.  1022; 
40  Am.  St.  Rep.  159).  A  bona  Jidc  purchaser  or  mortgagee 
of  firm  property  from  one  of  the  partners  holding  legal  title 
will  take  it  free  from  partnership  claims.  Robinson  Bank  v. 
Miller,        111.  (88  N.  E.  Rep.  1078).     After  the  death 

of  a  partner,  the  title  to  partnership  real  estate  may  be  con- 
veyed by  a  deed  of  the  surviving  partner,  in  which  the  heirs 
of  the  deceased  partner  join.  Carter  v.  Flcxner,  Ky. 
(17  S.  W.  Rep.  851).  If,  after  the  dissolution  of  a  partner- 
ship by  the  death  of  one  of  the  members,  a  surviving  partner, 
in  the  name  of  the  firm,  conveys  land  which  constituted  a 
portion  of  the  partnership  assets,  in  part  payment  of  a  debt 
for  which  neither  the  firm  nor  its  assets  were  liable,  the 
creditor  holding  such  debt  took  nothing  by  the  deed,  except 
the  individual  interest  in  the  land  of  the  partner  who  executed 
the  deed,  and  took  that  interest  subject  to  the  payment  of  the 
partnership  debts,  and  subject,  also,  to  any  prior  conveyance 
of  the  land  by  that  partner,  of  which  the  creditor  had  notice. 
First  Nat.  Bank  v.  Cody,  98  Ga.  127  (19  S.  E.  Rep.  881). 
Where,  in  case  of  the  death  of  a  partner,  there  is  not  enough 
personal  property  to  pay  the  firm  debts,  then  the  surviving 
partner  has  the  right  to  sell  sufificient  real  property  for  such 
purpose ;  and  if  he  does  it  in  good  faith,  and  for  a  valuable 
consideration,  but  without  first  obtaining  an  order  from  the 
court,  such  sale  passes  the  equitable  title  of  the  premises  to 
the  purchaser,  and  the  devisees  or  heirs  can  be  compelled  to 
convey  the  legal  title.     Barton  ct  al,  v.  Lovejoy  et  al,,  56 
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Minn.  880  (57  N.  W.  Rep.  985).  On  the  death  of  a  partner 
who  became  surety  for  the  firm  by  mortgaging  his  land  to 
secure  its  indebtedness,  the  mortgage  may  be  foreclosed  with- 
out first  exhausting  his  remedies  against  the  surviving  partner. 
JLandon^  Paris  db  American  Bank  v.  Smith  et  al.^  101  Cal. 
415  (85  Pac.  Rep.  1027) .  The  purchase  of  land  by  one  partner 
at  a  foreclosure  sale  made  under  a  mortgage,  the  payment  of 
which  the  firm  had  assumed  as  purchaser  of  the  land,  does  not 
entitle  such  partner  to  a  deed  of  the  land,  but  operates  merely 
as  a  satisfaction  of  the  mortgage.  Freeman  v.  Afoffit,  119 
Mo.  280  (25  S.  W.  Rep.  87).  A  partnership  creditor  has  no 
lien  on  partnership  property  for  the  purpose  of  paying  his 
debts,  though  a  court  of  equity  will  enforce  in  his  favor  the 
lien  which  exists  as  between  the  partners  themselves  for  the 
payment  of  debts,  unless  estopped  ;  but  no  estoppel  is  created 
by  the  fact  that  the  deceased  partner  appointed  the  survivor 
his  executor  without  bond,  bequeathing  to  him  all  the  prop- 
erty after  payment  of  debts.  Goldsmith  v.  Eichold  et  al, ,  94 
Ala.  116  (10  So.  Rep.  80;  88  Am.  St.  Rep.  97).  One  of  a 
firm  composed  of  two  partners,  may  in  the  presence  of,  and 
with  the  consent  of  the  other,  execute  a  mortgage  as  security 
for  a  firm  debt,  and  it  will  be  binding  upon  the  firm.  Greer 
V.  Ferguson,  56  Ark.  824  (  19  S.  W.  Rep.  966)- 


PARTY  WALLS. 
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Sec.  671*  Contracts  in  respect  to.  Contracts  in 
respect  to  party  walls  attach  to  the  land  and  bind  subsequent 
grantees  with  notice  either  actual  or  constructive.  Garmire 
V.  Willy,  86  Neb.  840  (54  N.  W.  Rep.  562)  ;  King  v.  Wight, 
155  Mass.  444  (29  N.  E.  Rep.  644).  In  a  recent  and  well 
considered  case  it  is  held  that  the  provision  in  a  party  wall 
contract  that  the  rights  of  the  parties  shall  continue  "  so  long 
as  the  wall  shall  stan'd,"  means  that  such  rights  should  con- 
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tinue  so  long  as  the  wall  shall  remain  fit  for  use  as  a  party 
wall.  Odd  Fellows'  Hall  Asso.  v.  Hegele,  24  Ore.  16  (82 
Pac.  Rep.  679).  The  court  say :  "A  party  wall  is  a  wall 
built  partly  on  the  land  of  another  fdr  the  common  benefit  of 
both.  The  adjoining  owners  are  joint  owners  or  tenants  in 
common  of  the  party  wall.  *Each  is  possessed  in  severalty 
of  his  own  soil  up  to  the  dividing  line,  and  of  that  portion  of 
the  wall  which  rests  upon  it ;  but  the  soil  of  each,  with  the 
wall  belonging  to  him,  is  burdened  with  an  easement  or  servi- 
tude in  favor  of  the  other  to  the  end  that  it  may  afford  a  sup- 
port to  the  wall  and  buildings  of  each  other.'  The  purpose  of 
the  wall  is  support  to  the  timbers  of  the  contiguous  build- 
ings. The  easements  are  mutual,  and  relate  to  the  wall  only, 
and  necessarily  continue  no  longer  than  the  wall  remains  safe 
and  fit  for  the  purpose  it  was  intended  to  serve.  As  long  as 
the  wall  remains  fit  and  suitable  for  use,  the  easement  of  sup- 
port exists."     Citings  Hoffman  v.  Kuhtty  57  Miss.  746. 

Sec.  572.  Miscellaneous  notes — Construction  of 
statutes.  Merely  building  a  wall  by  one  of  two  adjacent 
owners,  and  placing  the  same  in  equal  proportions  on  each  lot, 
does  not  make  it  a  party  wall  in  absence  of  agreement  to  that 
effect.  The  owner  of  the  lot  adjacent  has  no  right  to  have 
the  windows  in  the  wall  closed  before  he  makes  it  a  wall  in 
common.  Oldstein  v.  Poremen'^s  Bldg.  Ass^n^  44  La.  492 
(10  So.  Rep.  928).  It  is  held  that  one  owner  of  a  party  wall 
may  remove  it  and  erect  a  new  wall  if  the  work  is  done  in  a 
reasonable  time  and  the  other  owner  is  reimbursed  with  a 
reasonable  expense  in  protecting  his  property  during  the 
change.  Putzell  v.  Drovers  db  Mechanics*  Nat,  Bank^  78 
Md.  849  (28  Atl.  Rep.  276;  22  L.  R.  A.  682).  It  is  held 
that  the  owner  of  land,  in  building  a  party  wall  partly  upon 
his  own  land  and  partly  upon  that  lying  adjacent,  has  no 
right,  against  the  objection  of  the  adjacent  owner,  to  leave 
openings  in  the  wall  for  windows,  to  be  used  for  his  own  con- 
venience until  such  time  as  his  neighbor  shall  build  upon  the 
adjacent  land.  By  usage  the  words  *'  party  wall"  and  "  par- 
tition wall"  have  come  to  mean  a  solid  wall.  Nortnille\, 
Gill,  159  Mass.  427  (84  N.  E.  Rep.  548).  As  to  liability  of 
adjoining  owner  for  use  of  party  wall,  see,  Allen  v.  Evans ^ 
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161   Mass.  485  (87   N.  E.  Rep.  571)  ;    Pfieffer  v.  Matthews, 
161  Mass.  487  (87  N.  E.  Rep.  571)  ;    Walker  v.  Stetson, 
Mass.  (88  N.  E.  Rep.  18).     A   party  wall   is  a  mutual 

convenience  and  benefit  to  adjoining  property  owners  and  the 
only  restriction   upon  its  use  by  either   is  that  such  use  shall 
not  be  detrimental  to  the  other.     Negus  v.  Becker^  148  N.  Y. 
808  (88  N.  E.  Rep.  290;  25  L.  R.  A.  667).      Where  one  of 
two  adjoining  owners  erects  a  wall  and  the  other  by  compli- 
ance with  a  statute  acquires  the  right  to  use  such  wall  as  a 
common  party  wall,  the  original  builder  thereof  cannot  com- 
plain that  such  use,  in  a  manner,  changes  a  portion  of  the  front 
of  his  building  and  mars  its  appearance.     Freeman  v.  Herv)in, 
84  la.  485  (51 N.  W.  Rep.  169) .    Cal.  Act,  March  9, 1885;  regu- 
lating the  erection  of  party  walls  in  cities  and  towns  construed. 
Western    Granite  db  Marble   Co.  v.   Knickerbocker,  108  Cal. 
Ill  (87  Pac.  Rep.  192).  Under  Iowa  Code,  §  2080,  which  pro- 
vides that  ''this  chapter  shall  not  prevent  adjoining  proprie- 
tors from  entering  into  special  agreements  about  walls  on  the 
lines  between  them ;  but  no  evidence  of  such  agreement  shall 
be  competent  unless  it  be  in  writing,"  it  is  held  that  an  oral 
agreement  for  the  erection  of  a  party  wall  on  a  line  between 
two  owners  is  a  special  agreement  within  the  meaning  of  this 
statute,  and  can  be  proven  only  as  provided  therein.     Part  per- 
formance does  not  change  this  rule,  and  Code,  §  8665,  provid- 
ing that  part  performance  shall  take  certain  cases  out  of  the 
statute  of  frauds,  does  not  apply.     Price  v.  Lien,  84  la.  590 
{51  N.  W.  Rep.  52).     Iowa  Code,  §  2019,  providing  that  the 
owner  of  a  lot  in  a  city  or  town    '  *  who  is  about  to  build  con- 
tiguous to  the  land  of  his  neighbor  may,  if  there  be  no  wall  on 
the  line  between  them,  build  a  brick  or  stone  wall  at  least  as 
high  as  the  first  story,       *       *       *      and  rest  the  one-half  of 
the  same  on  his  neighbor's  land,"  was  intended  to  apply  to  a 
party  who  desires   to  erect  a  building  on   a  lot   adjoining  a 
vacant  lot ;  and  does  not  authorize  the  erection  of  such  a  wall 
where  it   will  result   in   the  destruction  of  a  portion   of   his 
neighbor's  building.       Cornell  v.  Bickley,  85  la.  219  (52  N. 
W.  Rep.  192).     Particular  facts  held  to  constitute  such  use  of 
a  wall  constructed  under  this  statute  as  will  entitle  the  ownei 
thereof  to   recover   half   its   value.     Decre^     Wells   <&  Co,  v. 
Weir-Shugart  Co.,         la.  (59  N.  W.  Rep.  255).     Par- 
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ticular  facts  held  not  to  constitute  such  an  "  use  "  of  a  party 
wall  as  to  render  the  user  liable  for  one-half  of  its  value  under 
the  provisions  of  Iowa  Code,  §  2019.  Sheldon  Bank  v. 
i?(?^c£?,  84  la.  288  (50  N  W.  Rep.,  986).  Pa.  Act  May  7, 1855, 
(Pub.  Laws  466);  Act  May  20,  1857  (Pub.  Laws,  p:  590), 
applied.  Deringer  et  ux.  v.  Augusta  Hotel  Co.  et  aL^  155- 
Pa.  609  (26  Atl.  Rep.  769). 


.    PLATS  AND  SURVEYS. 


EPITOME  OP  CA8E8. 

Sec.  573.  Original  field  notes  and  plats.  Field  notes' 
and  plats  of  the  original  government  survey  are  competent 
evidence  in  ascertaining  where  monuments  are  located  in  case 
a  government  comer  is  destroyed  or  the  point  where  it  was 
originally  placed  cannot  be  found,  or  the  location  of  the  original 
comer  is  in  dispute,  but  when  it  is  shown  by  uncontradicted 
evidence  that  a  section  comer  was  located  at  a  certain  point, 
such  location  must  control.  Woods  v.  West^  40  Neb.  807  (58 
N.  W.  Rep.  988).  There  is  a  presumption  that  field  notes 
are  correct.  Worthington  v.  Boughman  et  al.^  84  Tex.  480 
(19  S.  W.  Rep.  770)  ;  Greer  v.  Squire,  9  Wash.  St.  859  (87 
Pac.  Rep.  545).  The  actual  calls  of  the  field-notes,  if  sus- 
ceptible of  ascertainment,  will  not  yield  to  an  object  that  is 
not  called  for,  although  it  may  be  ascertained.  Ratliff  el  aL 
V.  Burleson,        Tex.  Civ.  App.  (26  S.  W.  Rep.  1008). 

Where  there  is  a  call  in  the  field  notes  of  a  younger  survey 
for  the  west  line  and  southwest  comer  and  northwest  comer 
of  an  older  survey,  the  west  line  of  such  older  survey  cannot 
be  run  at  a  different  variation  than  that  called  for  in  its  field 
notes,  to  reach  an  unmarked  tree  which  cannot  be  clearly 
identified  as  the  original  corner.  In  such  a  case  the  west  line 
of  the  older  survey  should  be  run  at  its  proper  course  and  dis- 
tance. Williams  et  aL  v.  Beckman,  6  Tex.  Civ.  App.  789  (2& 
S.  W.   Rep.  652).     Field  notes  which  show  the  survey  ta 
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have  been  made  in  accordance  with  law  are  presumed  to  be 
correct,  and  can  only  be  overcome  by  clear  and  at  satisfactory 
evidence.  Hanson  v.  Township  of  Red  Rock  et  a/.,  S. 
Dak.         (57  N.  W.  Rep.  11). 

Sec.  574.  Conflicts  between  surveys.  In  a  recent 
case  it  is  said :  '*  Avoidance  of  conflict  has  been  deemed  of 
more  importance  than  a  literal  observance  of  calls,  and  as  a 
consequence  it  has  been  made  the  duty  of  the  surveyor  to  de- 
part from  the  calls  when  and  so  far  as  it  may  be  necessary  to 
prevent  interference  with  prior  claims ;  and  if  in  doing  this 
he  keeps  reasonably  within  the  scope  of  the  particular  entry 
being  surveyed,  his  survey  is  good,  and  binding  upon  all  per- 
sons whose  claims  originated  subsequent  to  that  entry.  Some 
latitude  is  necessarily  allowed  to  the  surveyor.  Neither  the 
survey  nor  the  grant  issued  in  accordance  with  it  can  be 
avoided  merely  upon  the  ground  that  he  might  have  surveyed 
the  entry  differently."  Walker  v.  Phillips^  92  Tenn.  495  (22 
S.  W.  Rep.  888).  A  resurvey  must  follow  the  original  gov- 
ernment survey  whenever  it  can  be  identified.  Randall  et  aL 
V.  Burk  Tp.  et  aL,        S.  Dak.  (57  N.  W.   Rep.  4)  ; 

Greer  v.  Squire,  9  Wash.  St.  859  (87  Pac.  Rep.  545).  In 
case  two  surveys  overlap,  the  one  first  made  has  priority, 
especially  where  the  other  is  bounded  with  express  reference 
to  the  first.  VanAmhurgh  v.  Hiit  et  a/.,  115  Mo.  607  (22 
S.  W.  Rep.  686) .  Lines  marked  upon  an  actual  survey  con- 
trol over  the  general  description  *'up  the  bayou."  Lutcher 
£  Moore  Lumber  Co.  v.  Hart^        Tex.  Civ.  App.  (26 

S.  W.  Rep,  94).  In  the  absence  of  calls  for  artificial  or  nat- 
ural objects,  courses  and  distances  control  the  lines  of  a  survey. 
Ratliffv,  Burleson,         Tex.  Civ.  App.  (25  S.  W.  Rep. 

988)  ;  Ratliffct  aL  v.  Burleson,         Tex.  Civ.  App.  (26 

S.  W.  Rep.  1008). 

Sec.  575.  Miscellaneous  notes.  A  survey  made 
tinder  the  provisions  of  §  5955,  R.  S.  Ind.  1881,  is,  during  the 
period  of  three  years  thereafter,  prima  facie  evidence  of  the 
comers  and  lines  established  thereby,  and  after  that  time,  if 
no  appeal  has  been  taken,  it  becomes  conclusive  evidence  of 
the  same.  Sinn  v.  King,  181  Ind.  188.(81  N.  E.  Rep.  48). 
A  municipality,  in  accepting  and  approving  a  plat,  performs 
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a  discretionary  or  judicial  act,  which  the  courts  will  not  re- 
view unless  some  distinct  legal  duty  has  been  violated.  I^unke 
V.  Ciiyof  St.  Louis,  122  Mo.  182  (26  S.  W.  Rep.  1084).  The 
court  cite  :  Mc Arthur  v.  Saginaw  City,  58  Mich.  857  (25 
N.  W.  Rep.  818)  ;  Brevoort  v.  City  of  Detroit,  24  Mich.  822; 
Collins  V.  Mayor,  77  Ga.  745 ;  City  of  Anderson  v.  East,  117 
Ind.  126  (19  N.  E.  Rep.  726)  ;  2  Dill.  Mun.  Corp.  (4th  Ed.), 
§§  940,  950,  966,  and  cases  cited ;  Elliott,  Roads  &  S.  851, 
852,  874, 875,  and  cases  cited ;  Murtaugh  v.  City  of  St.  Louis , 
44  Mo.  479.  A  conveyance  of  real  estate  by  reference  to 
a  plat  is  not  affected  by  the  invalidity  of  the  plat.  Toung  v. 
Cosgrove,  88  la.  682  (49  N.  W.  Rep.  1040),  111.  Rev.  Stat. 
1874,  ch.  109,  §  7,  applied — ^vacation  of  plats.  Chicago  An- 
derson Pressed  Brick  Co,  v.  City  of  Chicago  et  al.,  188  111. 
628  (28  N.  E*  Rep.  756).  Rule  as  to  adjustment  of  defi- 
ciencies in  government  surveys.  Caylor  v.  Luzadder,  Ind. 
(86  N.  E.  Rep.  909).  N.  C.  Code,  §  2769,  applied- 
duty  of  county  surveyor.  Redmond  et  al.  v.  MuUenax,  118 
N.  C.  505  (18  S.  E.  Rep.  708).  As  to  when  it  is  allowable 
in  tracing  a  description  to  run  the  survey  in  an  inverse  order. 
Northwood  v.  Crawford,  114  N.  C.  518  (19  S.  E.  Rep.  849). 
Monuments  control  courses  and  distances.  Bland  v.  Smith, 
Tex.  Civ.  App.  (26   S.   W.  Rep.  778).     Rules  for 

establishing  comers,  see,  Gerke  v.  Lucas,         la.  (60  N. 

W.  Rep.  588). 


POSSESSION. 


BXON  V.   DANCKE. 
(24  Ore.  110.) 

Bona  fide  purchaser— Possession  of   grantor  as 

notice  of  a  defeasance.  Where,  by  statute,  actual  notice  of 
a  defeasance  is  made  necessary  in  order  that  it  may  bind  a  pur- 
chaser from  the  grantee,  the  open,  exclusive  and  notorious  posses- 
sion of  the  grantor  is  not  sufficient  to  put  such  purchaser  upon 
inquiry. 
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BBAN,  J. 

Sec.  576.  Statement  of  the  case.  This  is  a  suit  to 
declare  a  deed  absolute  in  form  to  be  a  mortage,  and  for 
leave  to  redeem.  The  facts  are  that  on  April  80,  1885,  H.  C. 
Carmack,  John  Kenworthy,  C.  C.  Hall,  and  John  S.  Sim- 
mons, at  the  request  of  John  Exon,  the  husband  of  plaintiff, 
borrowed  of  the  First  National  Bank  of  East  Portland,  on 
their  individual  note,  the  sum  of  $1,050,  and  delivered  the 
same  to  Exon,  to  enable  him  to  pay  off  and  discharge  certain 
indebtedness  of  his,  then  due  and  owing.  In  order  to  secure 
and  save  them  harmless  from  any  loss  by  reason  of  having 
given  this  note,  the  plaintiff  and  her  husband  made,  executed 
and  delivered  to  them  a  warranty  deed  for  the  premises  in 
controversy,  which  belonged  to  the  plaintiff,  and  upon  which 
there  was  at  the  time  a  mortgage  for  about  $1,200  in  favor  of 
one  Pearcy,  which  deed  was  duly  recorded  in  the  records  of 
Multnomah  county.  At  the  time  of  the  execution  and  deliv- 
ery of  the  deed,  Carmack,  Kenworthy,  Hall,  and  Simmons 
executed  and  delivered  to  John  Exon,  the  husband  of  plaintiff, 
a  defeasance,  or  instrument  in  writing,  by  the  terms  of  which 
they  agreed  that  in  the  event  of  Exon's  paying,  or  causing  to 
be  paid,  their  said  note  and  interest  according  to  its  terms, 
with  all  taxes  assessed  on  the  land,  and  in  all  things  saving 
them  harmless  by  reason  of  making  the  note,  they  would 
reconvey  the  premises  to  Exon  or  his  assigns,  but  this  defea- 
sance was  not  recorded.  The  plaintiff* remained  in  the  open, 
exclusive,  and  notorious  possession  of  the  premises  from  the 
date  of  deed  until  the  27th  of  September,  1886,  when,  the 
note  to  the  bank  not  having  been  paid,  Kenworthy  and  his 
associates  sold  and  conveyed  the  property  to  the  defendant, 
Michael  Dancke,  for  the  sum  of  $2,700  in  cash — that  being  the 
best  sum  obtainable  therefor— which  they  applied  in  payment 
of  the  note  to  the  bank  and  the  first  mortgage  on  the  prop- 
erty, delivering  the  surplus  to  the  plaintiff's  son,  for  her  use 
and  benefit ;  and,  on  the  26th  of  the  following  month,  Dancke 
took  possession  of  the  property,  and  has  continued  to  live  upon 
and  occupy  the  same  ever  since.  From  the  evidence  it  appears 
that  at  the  time  Dancke  purchased  he  had  actual  knowledge 
that  plaintiff  was  in  the  open,  notorious  and  exclusive  posses- 
sion of  the  property,  but  a  careful  examination  of  the  record 


§  676  POSSESSION.  682 

fails  to  disclose  that  he  had  any  knowledge  or  notice  of 
her  claim  thereto  unless  he  is  chargeable  with  notice  from 
her  possession.  He  made  his  contract  for  the  purchase  of 
the  proprety  in  good  faith  with  Ken  worthy,  in  whom  he 
had  cofindence  and  who  represented  to  him  that  the  title 
was  good  and  that  he  was  authorized  to  make  the  sale, 
but  did  not  disclose  the  manner  in  which  he  and  his  asso- 
ciates became  the  owners  of  the  property,  or  that  Mrs.  Exon 
or  any  other  person  had  any  interest  therein  or  claim  thereto, 
but  assured  him  that  the  title  was  good  and  that  a  deed  from 
him  and  his  associates  would  convey  a  perfect  title.         ' 

Assuming,  but  without  deciding,  that  the  conveyance 
from  plainti£F  and  her  husband  to  Kenworthy  and  his  asso- 
ciates, as  between  themselves,  was  a  mortgage,  and  not  a  con- 
ditional deed,  we  shall  proceed  to  examine  the  only  question 
we  deem  material  in  the  case,  and  that  is  whether  the  posses- 
sion by  plaintiff  at  the  time  of  the  purchase  by  Dancke  was 
sufficient  to  put  him  upon  inquiry  as  to  her  equitable  title,  or 
charge  him  with  notice  of  her  claim  to  the  property.  By  § 
8029,  Hill's  Code,  it  is  provided  that  **  when  a  deed  purports 
to  be  an  absolute  conveyance,  in  terms,  but  is  made  or  intended 
to  be  made  defeasible  by  force  of  a  deed  of  defeasance,  or  other 
instrument  for  that  purpose,  the  original  conveyance  shall  not 
be  thereby  defeated  or  affected,  as  against  any  person  other 
than  the  maker  of  the  defeasance,  or  his  heirs  or  devisees,  or 
persons  having  actual  notice  thereof,  unless  the  instrument  of 
defeasance  shall  have  been  recorded  in  the  office  for  the  record- 
ing of  deeds  and  mortgages  of  the  county  where  the  lands  lie.'* 
This  statute  is,  in  substance,  found  in  many  of  the  states  of 
the  Union,  and  the  construction  of  the  term  *' actual  notice," 
as  used  therein,  has  been  the  subject  of  much  judicial  contro- 
versy and  conflict  of  opinion.  We  do  not  deem  it  necessary 
at  this  time  to  indicate  our  views  thereon,  but  shall  assume 
the  true  rule  to  be  that  notice,  within  the  meaning  of  the  stat- 
ute, must  be  held  to  be  actual  when  the  subsequent  purchaser 
has  actual  knowledge  of  such  facts  as  would  ''put  a  prudent 
man  upon  inquiry,  which,  if  prosecuted  with  ordinary  dili- 
gence, would  lead  to  actual  notice  of  the  right  or  title  in  con- 
flict with  that  which  he  is  about  to  purchase."     Brinkman  v. 
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y<mes^  44  Wis.  499,  which  contains  an  exhaustive  and  able 
examination  of  the  question. 

Sec.  577.  Possession  as  notice.  As  a  general  rule 
the  authorities  declare  that  open,  notorious,  and  exclusive 
possession  and  occupation  of  real  estate  by  a  stranger  to  the 
title  is  sufficient  to  put  a  purchaser  from  a  vendor  out  of  pos- 
session upon  inquiry  as  to  the  legal  and  equitable  rights  of  the 
party  in  possession.  Stannis  v.  Nicholson^  2  Ore.  882; 
Bohlman  v.  Coffin^  4  Ore.  818;  Petrain  v.  Kiernan^  28  Ore.. 
455  (82  Pac.  Rep.  158).  But  whether  this  rule  applies  to  a 
purchaser  from  a  vendee  whose  vendor  remains  in  possession 
after  having  put  upon  record  a  deed  conveying  the  title,  prop* 
erly  executed,  acknowledged,  and  recorded,  the  authorities 
are  in  conflict.  In  Pell  v.  McElroy^  86  Cal.  268,  which  is  a. 
leading  case  upon  the  subject,  the  court  discusses  the  question- 
at  length  and  arrives  at  the  conclusion  that  the  continued  pos- 
session of  the  vendor  after  the  conveyance  of  the  title  is  in 
fact  in  conflict  with  the  legal  effect  of  his  deed  and  is  pre- 
sumptive evidence  that  he  still  retains  an  interest  in  the 
premises,  and  is  sufficient  to  subject  the  purchaser  to  the  gen- 
eral rule  as  to  the  effect  of  notice  given  by  possession.  As  a 
reason  for  this  conclusion  the  court  say :  ''  An  absolute  deed 
divests  the  grantor,  not  only  of  his  legal  title,  but  right  of 
possession,  and,  when  such  grantor  is  found  in  the  exclusive 
possession  of  the  granted  premises  long  after  the  delivery  of 
his  deed,  here  is  a  fact  antagonistic  to  the  fact  and  legal  effect 
of  the  deed;  and  we  cannot  appreciate  the  justice,  sound 
reasoning,  or  policy  of  a  rule  which  would  authorize  a  subse- 
quent purchaser,  while  such  fact  of  possession  continues,  to 
give  controlling  prominence  to  the  fact  and  legal  effect  of  the 
deed,  in  utter  disregard  of  the  other  notorious,  prominent,  an- 
tagonistic fact  of  exclusive  possession  in  the  original  grantor. 
He  cannot  be  regarded  as  a  purchaser  in  good  faith  who  neg- 
ligently or  willfully  closes  his  eyes  to  visible,  pertinent  facts, 
indicating  adverse  interest  or  incumbrances  upon  the  estate 
he  seeks  to  acquire,  and  indulges  in  possibilities  or  probabili- 
ties, and  acts  upon  doubtful  presumptions,  when  by  the  exer- 
cise of  prudent,  reasonable  diligence  he  could  fully  inform 
himself  of  the  real  facts  of  the  case."     And  there  are  other 


§  577*  578  POSSESSION.  684 

authorities  which  maintain  this  to  be  the  correct  doctrine. 
Brinkman  v.  yoneSy  44  Wis.  498 ;  N'ew  v.  Wheaton^  24  Minn. 
406 ;  Hopkins  v.  Garrard^  7  B.  Mon.  812 ;  Grimstone  v. 
Carter,  8  Paige  420  (24  Am.  Dec.  280)  ;  Railroad  Co.  v. 
McCullough,  59  111.  166;  2  Devi.  Deeds,  §§  764,  765. 

Sec.  578.  Same — ^The  rule  held  not  to  apply  to  the 
continued  possession  of  a  grantor  after  conveyance  of  rec- 
ord. We  are  of  the  opinion  that  the  reason,  as  well  as  the 
decided  preponderance,  of  the  authorities,  is  to  the  effect  that 
a  purchaser  from  a  vendee,  whose  vendor  remains  in  posses- 
sion, is  not  bound  to  inquire  further  as  to  the  title  when  he 
finds  on  record  a  deed  from  such  vendor,  properly  conveying 
the  title  to  the  person  from  whom  he  is  about  to  purchase. 
Any  inquiry  suggested  by  such  possession  is  fully  answered  by 
the  record,  and  is  prosecuted  sufficiently  far  when  the  escamina- 
tion  of  the  record  discloses  a  deed  from  the  person  in  posses- 
sion to  the  person  who  offers  to  sell,  and  who  is  claiming  and 
asserting  title  under  such  deed.  In  Massachusetts,  under  a 
statute  similar  to  that  of  this  state,  the  supreme  court  has  re- 
peatedly held  that  the  open  and  notorious  possession  by  the 
grantor  will  not  be  sufficient  to  impart  notice  to  the  purchaser, 
of  an  unrecorded  defeasance.  Pomroy  v.  Stevens y  11  Mete. 
(Mass.)  244;  Hennessey  v.  Andrews ^  6  Cush,  170;  Newhall 
-V.  Pierce^  5  Pick.  450 ;  Parker  v.  Osgood^  8  Allen  487 ;  Lamb 
V.  Pierce^  118  Mass.  72.  In  Bloomer  v.  Henderson^  8  Mich. 
404  (77  Am.  Dec.  458),  Mr.  Justice  Christiancy,  after  ad- 
verting to  the  fact  that  open  and  peaceable  possession  by  a 
stranger  to  the  title  is  notice  to  the  world  of  the  possessor's 
legal  and  equitable  rights,  says  :  '*  But  the  object  of  the  law 
in  holding  such  possession  constructive  notice,  where  it  has 
been  so  held,  is  to  protect  the  possessor  from  the  acts  of  others, 
who  did  not  derive  their  title  from  him ;  not  to  protect  him 
against  his  own  acts ;  and  especially  against  his  own  deed.  If 
a  party  executes  and  delivers  to  another  a  solemn  deed  of  con- 
veyance of  the  land  itself,  and  suffers  that  deed  to  go  upon  re- 
cord, he  says  to  all  the  world,  *  Whatever  right  I  have,  or 
may  have  claimed  to  have,  in  this  land,  I  have  conveyed  to 
my  grantee ;  and,  though  I  am  yet  in  possession,  it  is  for  a 
temporary  purpose,   without  claim  of  right,  and  merely  as  a 
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tenant  at  sufferance  to  my  grantee.'  This  is  the  natural  in- 
ference to  be  drawn  from  the  recorded  deed,  and,  in  the  minds 
of  all  men,  would  be  calculated  to  dispense  with  the  necessity 
of  further  inquiry  upon  the  point.  All  presumption  of  right, 
or  claim  of  right,  is  rebutted  by  his  own  act  and  deed.  One 
of  the  main  objects  of  the  registry  law  would  be  defeated  by 
any  other  rule."  So  in  VanKeuren  v.  Railroad  Co.,  88  N.  J. 
Law  167,  Van  Syckel,  J.,  while  admitting  the  full  force  of  the 
general  rule  of  notice  by  possession,  declares  that  ^^  this  rule 
does  not  apply  to  a  vendor  remaining  in  possession,  so  as  to 
require  a  purchaser  from  his  grantee  to  inquire  whether  he  ha& 
reserved  any  interest  in  the  land  conveyed.  So  far  as  the  pur- 
chaser is  concerned,  the  vendor's  deed  is  conclusive  upon  that 
subject.  Having  declared,  by  his  conveyance,  that  he  makes 
no  reservation,  he  is  estopped  from  setting  up  any  secret  ar- 
rangement by  which  his  grant  is  impaired.  The  well-settled 
rule  applies  to  this  case, — that  a  party  is  estopped  from  im- 
peaching or  contradicting  his  own  deed,  or  denying  that  he 
granted  the  premises  which  his  deed  purports  to  convey."  And 
in  Crassen  v.  Sivoveland,  22  Ind.  484,  under  a'  statute  identical 
with  ours,  in  discussing  the  question  now  before  us,  the  court 
said  :  "  But  it  is  claimed  that,  as  it  was  found  that  Swove- 
land  was  in  possession  of  the  land  at  the  time  that  Whitney 
purchased  it,  this  was  constructive  notice.  As  a  general  prop- 
osition the  doctrine  that  possession  of  real  estate  is  construct- 
ive notice  to  all  the  world  of  the  rights  of  .the  parties  in 
possession  is  conceded.  But  the  doctrine  has  no  application  to 
the  case  before  us.  *  *  *  Our  statute  on  the  subject  of 
registry  *  *  «  requires  actual  notice  to  defeat  a  pur- 
chaser, where  the  defeasance  has  not  been  duly  recorded. 
Possession  has  never  been  held  anything  more  than  construct- 
ive notice.  Such  constructive  notice  does  not  come  within 
the  statute.  This  is  in  accordance  with  the  authorities.  Says 
an  elementary  writer :  *  Nor  will  the  continued  possession  by 
the  grantor  of  land,  after  the  making  of  his  deed,  be  notice  of 
a  defeasance  held  by  him,  which  is  not  recorded.'  1  Washb. 
Real  Prop.,  p.  495,  §  22."  In  McCuUoch  v.  Cosher,  5  Watts 
&  S.  427,  it  is  held  that  possession  of  land  is  notice  of  every 
title  under  which  the  occupant  claims  it,  unless  he  has  put 
upon    record  a  title  inconsistent  with  his  possession.      Mr. 
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Bigelow,  in  his  excellent  work  on  the  Law  of  Fraud,  (page 
898,)  says  that  "  the  rule  of  notice  by  possession  does  not  ap- 
ply in  favor  of  a  vendor  remaining  in  possession  after  an  abso- 
lute conveyance  so  as  to  require  a  purchaser  from  his  grantee 
to  inquire  whether  be  has  reserved  any  interest  in  the  land 
^conveyed.  So  far  as  the  purchaser  is  concerned,  the  vendor's 
deed  is  conclusive.  Having  declared  by  his  deed  that  he 
makes  no  reservation,  he  cannot  afterwards  set  up  any  secret 
arrangement  by  which  his  grant  is  impaired."  In  Eylar  v. 
Eylar^  60  Tex.  815,  the  court  declared  that  the  sole  office 
which  possession  performs  in  the  matter  of  notice  is  to  put  a 
person  desiring  to  purchase  upon  inquiry,  and  that  it  has  no 
effect  in  determining  what  the  inquiry  shall  be,  or  of  whom  it 
shall  be  made ;  and  if  the  inquiry  is  prosecuted  to  the  highest 
source  which  the  law  of  the  land  declares  shall  exist  for  the 
•determination  of  title,  and  to  the  source  which  the  parties 
have  created  as  the  highest  evidence  of  their  respective  rights, 
•can  it  be  true  that  it  is  further  necessary  to  examine  sources 
inferior,  and  make  inquiry  as  to  whether  or  not  there  are 
claims,  or  even  rights,  in  others,  not  evidenced  as  the  law  re- 
quires, or  otherwise  the  purchaser  be  charged  with  construct- 
ive notice  of  secret  vices  in  the  title  which  he  buys?  To  so 
hold,  we  are  of  the  opinion,  would  be  to  strike  at  the  very 
foundation  of  the  policy  upon  which  the  registration  laws 
rest."  As  bearing  upon  the  discussion  of  this  question,  and, 
in  effect,  declaring  the  same  rule  as  the  authorities  heretofore 
cited,  see  16  Amer.  &  Eng.  Enc.  Law,  808;  Humphrey  v. 
Hurd,  29  Mich.  44 ;  Tuttle  v.  CTiurchman^  74  Ind.  811 ;  Brophy 
M.Co.  V.  Brophy  etc.,  M.  Co.,  15  Nev.  101;  Scott  y,  Galla- 
gher, 14  Serg.  &  R.  882  (16  Am.  Dec.  508)  ;  Bank  y'.  Batty, 
80  N.  J.  Eq.  126;  Bingham  v.  Kirkland,  84  N.  J.  Eq.  280; 
Koon  V.  Tramel,  71  la.  182  (82  N.  W.  Rep.  248)  ;  Cook  v. 
Travis,  20  N.  Y.  400. 

Upon  a  review  of  the  whole  case,  in  the  light  of  the  au- 
thorities, we  are  of  the  opinion  that  Dancke,  in  the  absence  of 
actual  notice  of  plaintiffs  equity,  had  a  right  to  rely  upon  her 
deed  of  record  in  Kenworthy  and  his  associates,  and  to  assume 
that  she  continued  in  possession  of  the  premises  in  subordina- 
tion to  the  title  of  her  vendees.     He  is  therefore  entitled  to  the 
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protection  of  a  bona  Jide  purchaser  for  value,  and  the  decree 
must  be  affirmed. 

Sec.  579«    Possession  as  evidence  of  title.    Upon 

the  precise  question  presented  by  the  principal  case  there  is  an  irrec- 
oncilable conflict  of  authority.  Recent  cases  in  Minnesota  and 
Nebraska  hold  that  possession  by  a  vendor  after  the  recording  of 
his  absolute  conveyance  to  another  is  notice  of  some  rig-ht  claimed 
by  him,  the  same  as  possession  by  a  strang-er  to  the  record  title. 
Qof^.  8taU  Bank  of  Minneapolis,  50  Minn.  234  (52  N.  W.  Rep.  651;  36 
Am.  St.  Rep.  640);  Kahre  v.  Bundle  et  aL,  38  Neb.  315  (56  N.  W.  Rep. 
888).  For  an  exhaustive  collation  of  authority  upon  this  subject, 
see,  2  Balla^ds'  Annual,  §  490  and  note.  Actual  possession  of  land 
is  prima  facie  proof  of  ownership.  Weetem  Union  Telegraph  Co,  v. 
Beame,        Tex.  Civ.  App.  (26  S.  W.  Rep.  478).    Possession  of 

real  property  is  notice  of  the  rig-ht,  title  or  interest  of  the  possessor. 
PleasaTUe  v.  Blodgett  et  al.,  39  Neb.  741  (58  N.  W.  Rep.  423);  Scharman 
V.  Scharman  et  aL,  38  Neb.  39  (56  N.  W.  Rep.  704);  Prine  v.  Syverson  et 
oL,  37  Neb.  860  (56  N.  W.  Rep.  714);  Bom  v.  Hendrix  etal,  110  N.  C. 
403  (15  8.  E.  Rep.  4).  Neponset  Land  dk  Livestock  Co.  v.  Dixon, 
Utah  (37  Pac.  Rep.  673);  Gamble  v.  Hamilton  dk  Howae,  31  Fla.  401 

<12  So.  Rep.  229);  Morrison  v.  Morrison  et  al.,  140  111.  560  (30  N.  E.  Rep. 
768);  Lane  v.  Lane  et  al.,  113  Mo.  504  (21  S.  W.  Rep.  99);  MaUette  et  al 
V.  Kahter,  141  111.  70  (30  N.  E.  Rep.  549);  Springfield  Homestead  Ass'n 
V.  BoU,  137  111.  205  (27  N.  E.  Rep-  184;  31  Am.  St.  Rep.  358).  The 
presumption  of  notice  which  arises  from  possession  may  be  rebutted 
by  x>roof  showing*  that  an  inquiry  duly  and  reasonably  made  failed 
to  disclose  any  equitable  or  leg'al  title  in  the  occupant.  Belts  v. 
LeUher,  1  8.  Dak.  182  (46  N.  W.  Rep.  193).  The  possession  of  land, 
in  order  to  be  notice  of  the  rights  of  the  one  in  possession,  must  be 
a  present  possession  and  must  be  shown  by  residence  on  the  land  or 
by  acts  of  dominion  over  it  and  not  mere  casual  entries.  Bous^ 
sain  et  al.  v.  Norton  et  al.,  53  Minn..  560  (55  N.  W.  Rep.  747); 
HoUand  v.  Brown,  140  N.  Y.  344  (35  N.  E.  Rep.  577).  A 
woman  having  inherited  land  from  her  father,  who  died  in  possession 
and  having  continued  in  xx>ssession,and  her  husband  having,  at  their 
marriage,  come  to  reside  with  her  on  the  land,  her  possession  is  to 
be  referred  to  her  title  and  not  to  his.  Hawkins  v.  Boss,  Ala. 
(14  So.  Rep.  278).  Possession  by  a  wife,  to  whom  her  husband 
has  conveyed  by  an  unrecorded  deed,  is  not  notice  of  her  title,  the 
parties  continuing  to  live  on  the  lot  as  before  the  conveyance.  Mot- 
ley V.  Jones  etal.,^  Ala.  443  (13  So.  Rep.  782).  Title  in  fee  to  land 
may  be  acquired  by  possession  or  limitation.  An  easement  is  an 
eFtate  in  land,  and  may  therefore  be  held  in  fee.  Branson  v.  Studa- 
baker,  133  Ind.  147  (33  N.  E.  Rep.  98).  Possession  by  a  lessee  is  not 
notice  to  a  purchaser  of  the  premises  that  the  title  of  the  lessor  has 
been  assigned  to  another.     Steel  v.  DeMay,        Mich.  (60  N.  W. 

Rep.  684).    Where  an  owner  in  possession  by  a  tenant  conveys  the 
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land,  and  the  tenant  attorns  to  the  grantee  and  the  deed  remains 
unrecorded,  the  xx>sseBsion  of  the  tenant  is  notice  of  the  grantee's 
title  to  one  who  buys  the  land  at  an  execution  sale  ag'ainst  the 
grantor.     Duncan  v.  MattUa,        Tex.  Civ.  App.  (26  S.  W.  Rep. 

638).  The  xx>8ses8ion  of  a  eettui  que  truH  is  notice  to  the  purchaser 
from  the  holder  of  the  legal  title  of  all  the  facts  constituting'  the 
trust.  Pe^osn  e<  a2L  T.Jri0man6taZ.»  23  Ore.  455  (32  Pac.  Rep.  158).  'He 
court  say:  *'The  effect  of  possession  is  to  excite  inquiry  with 
reference  to  the  title  and  operates  as  effectually  to  notify  a  pur- 
chaser as  any  other  circumstance,  the  knowledge  of  which  may  be 
brought  home  to  him." 
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Sec.  580*  Miscellaneous  notes.  It  is  held  that  where 
an  attorney  in  fact,  having  unrestricted  power  to  sell  land, 
platted  the  same,  and  sold  all  the  lots  by  numbers,  the  fee  in 
the  streets  of  the  plat  passed  to  the  grantee,  whether  the  attor- 
ney had  power  to  dedicate  the  streets  to  the  public  or  not. 
Anthony  et  al,\.  City  of  Providence  ^         R.  I.  (28  Atl.  Rep. 

766).  Where  one  by  writing  empowers  another  to  sell  land, 
implying  a  cash  sale,  and  the  agent  simply  transfers  the  writ- 
ing to  a  third  person,  without  payment  of  purchase-money, 
this  is  not  a  sale.  A  mere  proposal  to  sell  land  does  not  be- 
come a  sale  until  accepted,  and  notice  of  acceptance  given  the 
proposer.  A  power  of  attorney  may  fix  a  limit  of  time  within 
which  the  agent  is  to  do  the  act.  Where  it  fixes  a  reasonable 
time  fordoing  the  act,  it  must  be  done  by  the  agent  within  a  rea- 
sonable time,  in  order  to  bind  the  principal.  A  proposal  of  sale 
made  under  such  power  must  be  accepted  within  a  reasonable 
time  from  the  date  of  the  power.  One  dealing  with  an  agent 
acting  under  written  power  is  taken  to  deal  with  the  power 
spread  out  before  him,  and  must  inspect  it  to  see  whether  the 
agent's  act  is  authorized  by  the  power ;  and  one  dealing  with  a 
special  agent  does  so  at  his  peril.  He  must  be  careful  to  see  that 
the  agent's  authority  covers  the  act  he  does.  An  agent  appointed 
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by  parol  to  sell  land  cannot  receive  purchase-money,  unless  so 
authorized  by  his  power.  A  power  of  attorney  merely  to  sell 
land  implies  that  the  agent  shall  sell  for  cash,  and  he  cannot 
sell  for  credit  in  the  absence  of  authority  contained  in  such 
power  of  attorney.     Dyer  v,  Duffy ^        W.  Va.  (19  S. 

E.  Rep.  540).  A  recital  of  a  fact  in  power  of  attorney  to 
convey  land  is  not,  as  against  a  subsequent  grantee  from  the 
grantor  of  the  power,  evidence  to  identify  the  land  intended 
by  the  power  with  that  subsequently  granted.  King  v.  Pills- 
hury^  50  Minn.  48  (52  N.  W.  Rep.  181).  A  power  of  attor- 
ney is  to  be  strictly  construed  and  cannot  be  enlarged  by  con- 
struction. Pen/old  V.  Warner,  96  Mich.  179  (55  N.  W.  Rep.' 
680 ;  85  Am.  St.  Rep.  591).  The  deed  must  be  both  executed 
and  delivered  prior  to  the  death  of  the  principal.  Kent  v.  Cecily 
Tex.  (25  S.  W.  Rep.  715).     A  power  of  attorney 

may  be  created  by  any  kind  of  a  written  instrument,  which 
affords  clear  and  sufficient  proof  of  the  authorization  to  sell, 

Whcelage  v.  Lotz,  44  La.  Ann.  600  (10  So.  Rep.  988).  A 
power  of  attorney,  like  a  deed,  is  valid  as  between  the  parties 
without  being  attested  or  recorded.  Slaughter  v.  Bernards , 
88  Wis.  Ill  (59  N.  W.  Rep.  576).  Where  a  power  of  attorney 
is  executed  in  blank,  no  person  being  named  as  attorney,  a  per- 
son whose  name  is  inserted  in  such  blank  without  authority  from 
the  grantor  acquires  no  rights  or  power  thereby,  and  his  acts  are 
void.  Coxv.  Manvel,  50  Minn.  87  (52  N.  W.  Rep.  278).  A 
deed  by  G.,  as  attorney  for  the  **  heirs  of  A.,"  conveys  no  title, 
the  names  of  the  heirs  not  appearing  in  the  deed,  and  there  being 
no  reference  to  the  power  of  attorney  containing  them.  Bald- 
win V.  Goldfranky  Tex.  Civ.  App.  (26  S.  W.  Rep. 
156).     For  construction  of  particular  powers  of  attorney,  see, 

Weare  v.  Williams,  85  la.  258  (52  N.  W.  Rep.  828) ;  Delano 
V.  Jacoby,  96  Cal.  275  (81  Pac.  Rep.  290;  81  Am.  St.  Rep. 
201). 
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Sec.  681.  School  lands.  U.  S.  Rev.  Stat.,  §§  1946, 
2268,  2275,  applied — rights  of  settler  before  survey.  In  con- 
struing Gantt's  Ark.  Dig. ,  §  5568,  which  provides  that  where 
a  purchaser  of  school  land  fails  to  pay  two  installments  of 
interest  upon  the  purchase -money  he  shall  forfeit  said  purchase, 
it  is  held  that  a  default  does  not  rescind  the  contract,  but  the 
purchaser  remains  liable  for  the  amount  of  the  purchase- 
jnoney.  Orr  v.  State,  56  Ark.  107  (19  S.  W.  Rep.  819). 
Cal.  Pol.  Code,  §  8514,  applied— certificate  of  purchase— con- 
clusiveness of,  and  right  to  purchase  from  holder.  McFatd 
V.  Pfankuch  et  al.,  98  Cal.  400  (88  Pac.  Rep.  897).  State 
school  lieu  lands — construction  and  application  of  miscella- 
neous statutes.     People  ex  reL  Sadie  v.  Noyo  Lumber  Co., 

Cal.  (84  Pac.  Rep.  96).     Ind.  Rev.   Stat.  1881,  §§ 

4328,  4829,  applied — lease  of  school  lands.  Anderson  v. 
Prairie  School  Township  et  al,,  1  Ind.  App.  84  (27  N.  E. 
Rep.  489).  Kan.  Gen.  Stat.,  pars.  5780,  6959,  applied- 
sale  for  taxes — right  of  purchaser.  Larahee  v.  Prather^  51 
Kan.  748  (88  Pac.  Rep.  608).  Cal.  Pol.  Code,  §§  8495,  8500, 
applied— right  to  purchase — false  affidavit.  Fairbanks  v. 
Lampkin,  101  Cal.  520  (86  Pac.  Rep.  6).  Rights  acquired 
by  state  by  mere  selection  of  lands  of  United  States  to  supply 
deficiencies  of  school  lands.  Baker  et  al.  v.  Jatnison^  54 
Minn.  17  (55  N.  W.  Rep.  749).  Act  of  Congress  May  19th, 
1852  (10  Stat.,  p.  6)  ;  Act  of  Congress  Feb.  25th,  1854,  ap- 
plied— sale  of  school  lands  by  the  state  of  Mississippi.  Board 
of  Supervisors  V.  East  Mississippi  Mills  Co.,  Miss. 
(16  So.  Rep.  210).  Miss.  Code,  1892,  §§  4144,  4146,  applied, 
— action  to  establish  title.  Wrig-ht  v.  Lauderdale  Co,,  71 
Miss.  800  (15  So.  Rep.  116)  ;  Carroll  Co.  v.  Jones,  71  Miss. 
S47  (15  So.  Rep.  106);  Bolivar   Co.  v.    Coleman,  71  Miss. 


691  EPITOME   OF    CASES.  §  581 

882  (15  So.  Rep.  107).  Exception  in  grant  of  land  by- 
United  States  to  Missouri  under  Act  June  15,  1864.  Cum- 
mings  et  al,  v.  Powell,  116  Mo.  478  (21  S.  W.  Rep,  1079;  88 
Am.  St.  Rep.  610).  The  state  alone  can  take  advantage  of  a 
breach  of  condition  in  a  contract  of  sale  providing  that  it  shall 
not  be  assigned  except  by  indorsement  in  writing  and  the 
failure  to  so  indorse  an  assignment,  does  not  make  it  void. 
Burrows  v.  Hoveland  et  a/.,  40  Neb.  464  (58  N.  W.  Rep. 
947) .  Forfeiture  of  contract  of  purchase  for  non-payment  of 
interest.  State  ex  rel.  Hershey  v.  Clark,  89  Neb.  899  (58 
N.  W.  Rep.  585).  A  vendee  in  a  contract  of  a  sale  of 
land  made  to  him  by  the  state  has  such  an  interest  as  may  be 
sold  or  mortgaged.  Burrows  v.  Hoveland  et  a/.,  40  Neb.  464 
(58  N.  W.  Rep.  947).  School  fund  mortgage — ^false  certifi- 
cate of  title.  Pennoyer  et  aL  v.  Willis,  Ore.  (82 
Pac.  Rep.  57)  ;  Pennoyer  et  al,  v.  Willis,  Ore.  (86 
Pac.  Rep.  568).  Tex.  Acts,  1887,  p.  85,  §  8,  applied.  Rich- 
ardson et  aL  v.  Westmoreland,  Tex.  Civ.  App.  (19 
S.  W.  Rep.  482).  Tex.  Act,  July  5th,  1887,  construed  and 
applied— classification,  lease  and  sale  of  school  lands.  Brown 
v.  Shiner,  84  Tex.  505  (19  S.  W.  Rep. 686).  Tex.  Act,  April 
8,  1889,  construed  and  applied.  Cameron  v.  State,  Tex. 
Civ.  App.  (26  S.  W.  Rep.  869).  Act  Cong.,  Feb.  22, 
1889;  March  2,  1858,  and  Wash.  Const.,  Art.  16,  §  2,  con- 
strued and  applied.  Romine  v.  State,  7  Wash.  St.  215  (84 
Pac.  Rep.  924).  Wash.  Laws  1890,  p.  441,  applied— ex- 
penses of  sale  by  county  commissioners.  Bickerton  et  aL  v. 
Grimes,  8  Wash.  St.  451  (86  Pac.  Rep.  252).  Wash.  Gen. 
Stat.,  §  2146— sale  of  school  lands — appraisement  of  improve- 
ments of  lessee.  Wilkes  y,  Davies,  8  Wash.  St.  112  (85 
Pac.  Rep.  611 ;  28  L.  R.  A.  108).  A  bona  fide  settler  of 
school  lands  who  has  made  improvements  intending  to  pur- 
chase, does  not  lose  his  possessory  right  by  removal  from  the 
territory,  where  he  places  an  agent  or  tenant  in  possession  to 
hold  the  land  for  him.  Hyndman  v.  Stowe,  9  Utah  28  (88 
Pac.  Rep.  227).  W.  Va.  Code  1887,  ch.  105,  applied— action 
by  commissioner  of  school  lands.  Hays  v.  Camden'* s  Heirs  et 
aL,  88  W.  Va.  109  (18  S.  E.  Rep.  461)  ;  Wiant  et  aL  v.  Hays 
etaL,  88W.  Va.  681  (18  S.  E.  Rep.  807).  Wis.  Const., 
Art.  10,  §§2,8;  Laws  1885,  ch.  222,  construed  and  applied — 
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legislative  control — sale  of  school  lands.  State  ex  reL  Sweet 
et  al.  V.  Cunningham  et  aL,88  Wis.  81  (57  N.  W.  Rep.  1119 ; 
59  N.  W.  Rep.  508). 

Sec.  582.  Swamp  lands.  The  bed  of  a  once  naviga- 
ble stream,  but  which  had  never  been  acquired  as  *^  swamp 
and  overflowed"  land  from  the  United  States,  under  Act 
Cong.,  Sept.  28,  1860,  is  not  included  under  that  designation 
in  the  statutes  authorizing  the  sale  of  state  lands.  JBdwards 
V.  Rolley,  96  Cal.  408  (81  Pac.  Rep.  267 ;  81  Am.  St.  Rep. 
284)  •  For  further  construction  and  application  of  this  statute, 
see,  Sherman  v.  A.  P,  Cook  Co.,  8  Mich.  61  (57  N.  W.  Rep. 
28)  ;  Crapo  v.  Township  of  Troy,  98  Mich.  685  (57  N.  W. 
Rep.  806)  ;  Bailey  v.  Callanan,  87  la.  107  (58  N.  W.  Rep. 
1074)  ;  American  Emigrant  Co.  v.  FuUer,  88  la.  599  (50  N. 
W.  Rep.  48)  ;  American  Emigrant  Co.  v.  Rogers  Locomotive 
Machine  Works,  88  la.  612  (50  N.  W.  Rep.  52)  ;  Hays  v. 
McCormick,  88  la.  89  (49  N.  W.  Rep.  69)  ;  Tolleston  Club 
V.  State,        Ind.  (88  N.  E.  Rep.  214).      See,  Heckman 

V.  Sv)ett  et  al.,  99  Cal.  808  (88  Pac.  Rep.  1099),  for  construc- 
tion of  this  act,  in  connection  with  Cal.  Act,  April  28,  1855, 
as  to  the  title  to  an  island  formed  in  a  navigable  stream.  Ore. 
Act,  Oct.  26,  1870;  Act,  Feb.,  18,  1878,  applied.  Husbands 
V.  Mosier,        Ore.  (37  Pac.  Rep.  80). 

Sec.  583.  Mining  l^nds.  The  rights  of  one  locating 
lands  as  a  mining  claim  under  U.  S.  Rev.  Stat.,  §§  2819-2825 
are  merely  possessory  until  all  the  conditions  entitling  him  to 
the  patent  are  fully  performed.  Duffy  et  of.  v.  Mix  et  al.,  24 
Ore.  265  (88  Pac.  Rep.  807).  But  he  may  maintain  suit  to 
restrain  threatened  waste  and  trespass.  Allen  et  al.  v.  Dun- 
lap  et  al,,  24  Ore.  229  (88  Pac.  Rep.  675).  Under  U.  S.  Rev. 
Stat. ,  §  2824,  in  case  of  a  person  applying  f^r  a  patent  to  min- 
ing land  abandons  the  same,  and  ceases  to  work  on  it,  no  cer- 
tificate of  purchase  having  been  obtained^  the  claim  may  be  re- 
located. South  End  Mining  Co*  v.  Tinney^  Nev. 
(85  Pac.  Rep.  89)  ;  Johnson  v.  Toung,  18  Colo.  625  (84  Pac. 
Rep.  178).  Where  a  locator  permits  an  adjoining  occupant 
to  patent  that  part  of  his  claim  on  which  is  located  his  discov- 
ery shaft  the  remainder  reverts  to  public  lands  and  is  reloca- 
table.    Miller  v.    Gerard,  8  Colo.  App.  278  (88  Pac.  Rep. 
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09).  IT.  S.  Rev.  Stat.,  §§  2825,  2826,  construed  and  applied 
-—action  to  determine  adverse  claims.  Hoffman  v.  Beacher^ 
12  Mont.  489  (81  Pac.  Rep.  92);  Croninet  al.  v.  Bear  Creek 
Gold  Min.  Co.,        Ida.  (82  Pac.  Rep.  204)  ;  Becker  v. 

Pugh,  17  Colo.  248  (29  Pac.  Rep.  178).  U.  S.  Rev.  Stat., 
§§  2820,  2828,  2882,  2886,  construed  and  applied— rig^hts  of 
tunnel  claimants-— intersecting  veins.  Stinchfield  v.  Gillis, 
96  Cal.  88  (80  Pac.  Rep.  889)  ;  Watervale  Min.  Co.  v.  Leach 
et  al.  ,         Ariz.  (88  Pac.  Rep.  418) ;  Ellet  v.  Campbell 

18  Colo.  510  (88  Pac.  Rep.  521);  Wilhelm  v.  Silvester,  101 
Cal.  858  (85  Pac.  Rep.  997).  See,  2  Ballards'  Annual,  §§ 
449  468*  Land  containing  a  deposit  of  stone,  entirely  devoid 
of  ore,  cannot  be  located  as  a  mining  claim.  Wheeler  v.  Smithy 
6  Wash.  St.  704  (82  Pac.  Rep.  784),  applying  Act  Cong., 
June  8,  1878,  and  disapproving  Freezer  v.  Sweeney,  8  Mont. 
508  (21  Pac.  Rep.  20).  Lands  granted  to  a  state  for  school 
fund  purposes  cannot  be  located  as  mineral  lands.  Act,  Cong. 
March  2,  1868;  Act  Feb.  22,  1889,  applied.  Wheeler  v. 
Smith,  6  Wash.  St.  704  (82  Pac.  Rep.  784).  Extent  of 
ownership  conveyed  by  a  mining  patent,  yones  v.  Prospect 
Mountain  Tunnel  Co.,  21  Nev.  88d  (81  Pac.  Rep.  642).  As 
to  validity  of  location  on  agricultural  land.  Richard  v.  Wolf- 
ling,  98  Cal.  195(82  Pac.  Rep.  971),  Construction  of  a 
prospecting  agreement.  McLaughlin  v.  Thompson,  2  Colo. 
App.  186  (29  Pac.  Rep.  816).  U.  S.  Stat.,  §  2880,  applied- 
placer  mining  claim.  McDonald  v.  Montana  Wood  Co. ,  14 
Mont.  88  (85  Pac.  Rep.  668).  Colo.  Gen.  Stat.,  §  2409, 
applied.  Johnson  v.  Toung,  18  Colo.  626  (84  Pac.  Rep. 
178).  Minn.  Laws  1889,  ch.  22,  applied— -^leasing  of  mineral 
lands.  Baker  v.  Jamison,  54  Minn.  17  (55  N.  W.  Rep.  749). 
**  Patented  mines "  are  within  the  provisions  of  Nev.  Gen. 
Stat.,  §  8682.     South  End  Mining  Co.  v.  Tinney,  Nev. 

(86  Pac.  Rep.  89).  The  mining  law  of  Nevada  does 
not  require  that  a  notice  of  location  shall  contain  a  reference 
to  the  permanent  monument  or  natural  object ;  it  is  the  record 
of  the  location  that  must  contain  this  reference.  Poujade  et 
nl.  V.  Ryan,  21  Nev.  449  (88  Pac.  Rep.  659).  N.  Y.  Laws, 
1890,  ch.  411,  construed  and  applied — title  of  minerals  in  pub- 
lic lands — bright  to  mine.  Moore  v.  Brown,  189  N.  Y.  127 
<34  N.  E.  Rep.  772). 
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Sec.  584.  Town-site  lands.  Where  a  patent  to  a 
town-site  has  issued,  a  conveyance  from  the  town  authorities 
vests  title  in  fee,  except  as  to  such  land  as  was  known  to  con- 
tain valuable  mines  before  the  issuance  of  the  patent.  Mc  Cor- 
mick  v.  Sutton  et  aL,  97  Cal.  878  (82  Pac.  Rep.  444).  Where 
the  district  Judge  conveys  a  lot  in  a  platted  town-site  fronting 
upon  a  street  laid  out  along  the  bank  or  shore  of  a  navigable 
lake,  the  grantee  takes  the  fee  title,  subject  to  the  public  ease- 
ment, to  the  entire  street  to  low  water  mark,  including  all 
riparian  rights.  Wait  v.  May^  48  Minn.  458  (51  N.  W.  Rep. 
471)  ;  but  in  Montana  it  is  held  that  the  fee  in  the  streets  and 
alleys  of  a  town  platted  upon  lands  entered  as  a  town-site 
under  U.  S.  Rev.  Stat,  §  2887,  and  Mont.  Laws  1867,  p.  601, 
§§  8-5,  remains  in  the  trustee  and  does  not  pass  to  purchasers 
of  lots  receiving  a  conveyance  from  him,  Hershfield  et  aL  v. 
Rocky  Mt.  Bell  Telephone  Co.,  12  Mont.  102  (29  Pac.  Rep. 
888).  When  land  is  settled  upon  and  occupied  as  a  town-site, 
and  lots  are  sold,  the  purchasers  of  lots  abutting  on  a  street 
acquire  easement  of  access,  light  and  air,  and  the  right  to  have 
the  street  perpetually  kept  open,  although  the  fee  belongs  to 
the  municipality.  Dooly  Block  et  al.  y.  Salt  Lake  Rapid  T. 
Co.,  9  Utah  81  (88  Pac.  Rep.  229).  U.  S.  Rev.  Stat.,  §§ 
2880-2887,  construed  and  applied.  Goldberg-  v.  Kidd,  S. 
Dak.  (58  N.  W.  Rep.  574) ;  City  of  Pueblo  v.  Budd,  19 

Colo.  579  (86  Pac.  Rep.  599)  ;  Hayward  v.  Trustees  of  Red 
Cliff,         Colo.  (86  Pac.  Rep.  795)  ;    Webber  v.  Petty,  2 

Colo.  App.  68  (29  Pac.  Rep.  1016).  After  the  judge  makes 
the  entry,  pays  the  price  and  receives  his  patent,  he  is  vested 
with  the  legal  title.  Wheeler  v.  Wade,  1  Colo.  App.  66  (27 
Pac.  Rep.  719).  And  a  deed  executed  by  the  commis- 
sioner appointed  by  the  corporate  authorities  of  the  town 
for  that  purpose  is  of  no  effect.  Rice  v.  Goodwin,  2  Colo. 
App.  267  (80  Pac.  Rep.  880).  A  conveyance  by  a  county 
judge  of  the  proper  county,  as  trustee  of  a  town-site,  is  pre- 
sumptively valid  and  authorized,  but  such  presumption  is  not 
conclusive.     Goldberg  v.  Kidd,         S.  Dak.  (58  N.  W. 

Rep.  574).     The  county  judge  as  trustee  has  no  power  to 
dedicate  a  portion  of  the  land  to  the  public  as  a  highw^ay. 
City  of  Pueblo  v.  Budd,  19  Colo.  579  (86  Pac.  Rep.  699) ; 
Village  of  Buffalo  v.  Harling,  50  Minn.  551  (52  N.  W.  Rep, 
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981).  Particular  occupancy  held  insufficient  to  entitle  one  to 
a'  conveyance  under  the  town-site  act.  Pascoe  v.  Green ^  18 
Colo.  826  (82  Pac.  Rep.  824).  See,  Webber  \,  Petty,  2  Colo, 
App.  68  (29  Pac.  Rep.  1016).  Colo.  Gen.  Stat.,  1888,  ch. 
108,  construed  and  applied.  Rice  v.  Goodwin^  2  Colo.  App. 
267  (80  Pac.  Rep.  880).  Colo.  Laws,  1881,  p.  289,  §  4,  held 
void.  City  of  Pueblo  v.  Budd,  19  Colo.  579  (86  Pac.  Rep. 
599).  2  Utah  Comp.  Laws,  1888,  p.  144,  construed  and  ap- 
plied, Rogers  v.  Thomson,  9  Utah  46  (88  Pac.  Rep.  284). 
Effect  of  error  in  survey.  Neill  v.  y or  dan,  Mont. 
(88  Pac.  Rep.  228). 

Sec.  585.  Grants  to  railroads.  The  right  of  way 
privilege  conferred  by  the  act  of  March  8rd,  1875  (1  Supp. 
Rev.  Stat.  U.  S.,  pp.91,  92),  does  not  attach  on  the  filing  and 
acceptance  of  the  railway  company's  articles  of  incorporation 
and  proofs  of  organization,  but  when  the  line  of  road  is  defi- 
nitely fixed,  either  by  actual  construction  or  the  filing  of  a  map 
showing  its  definite  location.  Denver  d:  R,  G.  R.  Co:  v. 
Hanoun,  19  Colo.  162  (84  Pac.  Rep.  888)  ;  Enoch  v.  Spokane 
Falls  d:  N.  R.  Co,,  6  Wash.  898  (88  Pac.  Rep.  966).  A 
pre-emptor  who  has  filed  his  declaratory  statement,  but  has 
not  paid  for  the  land,  has  a  *' possessory  claim,"  within  the 
meaning  of  section  8  of  this  statute,  and  is  entitled  to  com- 
pensation for  the  right  of  way  taken  through  his  land.  Enoch 
V.  Spokane  Palls  d:  N.  R.  Co,,  6  Wash.  898  (88  Pac.  Rep. 
966).  This  statute  did  not  convey  a  present  right  of  way  to 
all  railroad  companies  that  thereafter  might  be  organized  over 
the  public  lands  then  belonging  to  the  United  States,  but  such 
grant  took  effect  only  upon  the  approval  of  the  location  of  the 
road  by  the  Secretary  of  the  Interior ;  and  where  the  report  of 
the  commissioners  condemning  the  right  of  way  for  a  railroad 
was  filed  before  its  location  was  so  approved,  the  landowner's 
right  to  compensation  is  not  taken  away  by  a  subsequent  ap- 
proval. Chicago,  K.  d:  N.  R.  Co,  v.  Van  Cleave,  52  Kan. 
665  (88  Pac.  Rep.  472).  For  further  construction  and  appli- 
cation of  the  statute  see  Johnson  v.  Bridal  Veil  Lumbering 
Co. ,  24  Ore.  182  (88  Pac.  Rep.  528) ;  Kinion  v.  Kansas  City^ 
PL  S.  d  M.  R.  Co, ,  118  Mo.  577  (24  S.  W.  Rep.  686)  ;  John^ 
son  V.  Bridal  Veil  Lumbering  Co.,  24  Ore.  182  (88  Pac.  Rep. 
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528).  Act  Cong.,  July  Ist,  1862,  as  amended  by  Act  July  2, 
1664,  construed— construction  of  grant  of  lands  to  Central 
Pacific  Railroad  Company  of  California.  Peers  y.  Deluchi 
et  aL,  21  Nev.  164  (26  Pac.  Rep.  228);  State  v.  Central  Pac. 
Ry.  O.,  21  Nev.  94  (26  Pac.  Rep.  442).  Act  Cong.,  May 
12,  1864,  construed  and  applied.  Prince  Investment  Co.  t. 
Bheim,  55  Minn.  86  (56  N.  W.  Rep.  289)  ;  Sioux  City  d^  St. 
P.  R.  Co.  V.  Countryman,  88  la.  172  (49  N.  W.  Rep.  72); 
Bovme  v.  Bilsland,  88  la.  162  (49  N,  W.  Rep.  161).  Act 
Cong.,  July  27,  1866;  Act.  Cong.,  April  20,  1871;  Act 
Cong.,  July  6,  1886,  construed  and  applied«*grant  of  land  to 
Atlantic  &  Pacific  R.  R.  Co. — forfeiture.  Atlantic  rf  P,  R, 
R.  Co.  V.  Mingus\        N.  M.  (84  Pac.  Rep.  592).     Act 

Cong.,  June  8,  1856,  construed  and  applied«*grant  of  lands  to 
state  of  Louisiana  as  trustee  for  railroad.  State  v.  V.  S.  d 
P.  R.  R.  Co.,  44  La.  981  (11  So.  Rep.  865).  Act  Cong., 
June  8,  1856 ;  Mich.  Gen.  Laws,  1857,  No.  126,  construed 
and  applied-^-grant  of  land  to  state  of  Michigan  to  aid  in  con- 
structing a  railroad.  Tillotson  v.  Webber ,  96  Mich.  144  (55 
N.  W.  Rep.  887)  ;  Crafo  v.  7>.  of  Troy,  98  Mich.  635  (57 
N.  W.  Rep.  806).  Rights  of  one  having  made  a  homestead 
entry  as  against  a  railroad  grant.  Winona  <k  St.  P.  Land 
Co.  V.  Ebilcisor,  52  Minn.  812  (54  N.  W.  Rep.  91).  See, 
Charlton  v.   Southern  Pac.  R.    Co.,         Cal.  (88   Pac. 

Rep.  1119).  Construction  of  congressional  grant  of  land  to 
Northern  Pac.  R.  R.  Co.  Grandin  et  al.  v.  LaBar,  8  N. 
Dak.  446  (57  N.  W.  Rep.  241)  ;  Resser  v.  Carney,  52  Minn. 
897  (54  N.  W.  Rep.  89).  Act  Cong.,  Sept.  29,  1890,  con- 
strued and  applied— forfeiture  of  grant  to  Northern  Pac.  R.  R. 
Co.  Johnson  v.  Bridal  Veil  Lumbering  Co.,  24  Ore.  182  (88 
Pac.  Rep.  528).  Mo.  Local  Acts,  1885,  p.  469;  Laws  1856- 
57,  p.  85,  applied.  Wilson  v.  Beckwith,  117  Mo.  61  (22 
S.  W.  Rep.  689). 

Sec.  686.      Pre-emption — Homestead.     One  cannot 

acquire  any  right  by  entering  upon  land  for  the  purpose  of 
taking  it  as  a  homestead,  while  it  is  in  the  actual  possession 
of  another,  during  the  latter's  temporary  absence.  Rourke  v. 
McNally  etaL,  98  Cal.  291  (88  Pac.  Rep.  62).  Unless  for- 
bidden by  positive  law,  contracts  made  by  actual  settlers  on 
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lands,  concerning  their  possessory  rights,  and  concerning  the 
title  to  be  acquired  in  future  from  the  United  States,  are  valid, 
as  between  the  parties,  though  there  be  at  the  time  no  act  of 
congress  by  which  title  may  be  acquired.  McKennan  v. 
Winn,  1  Okla.  827  (88  Pac.  Rep.  582;  22  L.  R.  A.  501). 
Rights  of  one  entering  a  homestead  are  not  afiPected  by  the 
fact  that  he  has  previously  agreed  with  another  who  is  furnish- 
ing the  purchase  money  to  convey  the  land  to  him  when  his 
title  becomes  complete.     Mulloy  v.Cook^         Ala.  (10  So. 

Rep.  849).  Under  the  United  States  Rev.  Stat.,  §  2268, 
which  prohibits  the  transfer  of  pre-emption  rights  until  the 
patent  has  been  issued,  it  is  held  that  where  one  has  delivered 
final  proof  of  his  pre-emption  claim  as  required  by  the  statute 
and  paid  the  purchase  price,  so  that  there  remains  nothing 
further  for  him  to  do,  and  the  government  has  but  one  duty  to 
perform,  that  of  issuing  the  certificate  of  purchase  and  the 
patent  based  thereon,  he  may  transfer  the  land  by  deed  of  con- 
veyance. Merrill  v.  Clark,  108  Cal.  867  (87  Pac.  Rep.  288). 
To  the  same  effect  is  the  case  of  Gregory  v.  Kenyan,  84  Neb. 
640  (62  N.  W.  Rep.  685) ,  citing  many  authorities.  Nor  does 
this  statute  invalidate  a  mortgage  executed  before  final 
proof  and  payment.  Stewart  v.  Powers,  98  Cal.  514  (88  Pac. 
Rep.  486)  ;  Norris  v.  Heald,  12  Mont.  282  (29  Pac.  Rep. 
1121;  88  Am.  St.  Rep.  681).  The  right  of  one  contesting 
and  procuring  the  cancellation  of  any  homestead  entry  to  enter 
such  lands  within  thirty  days,  given  by  Act  Cong.,  May  14, 
1880,  is  not  assignable.  Dameron  v.  DingBe,  1  Colo,  App. 
486  (29  Pac.  Rep.  805).  The  right  given  to  a  soldier  home- 
steader by  U.  S.  Rev.  Stat.,  §  2806,  to  enter  additional  lands 
sufficient  to  make  up,  with  the  original  homestead  entry,  160 
acres,  is  assignable.  Webster  v.  Luther,  50  Minn.  77  (52  N. 
W.  Rep.  271);  Montague  v.  McCarroll,         Utah  (86 

Pac.  Rep.  50).  On  the  filing  of  a  homestead  entry  upon  pub- 
lic land,  for  which  a  patent  is  subsequently  issued,  rights  in  a 
stream  flowing  over  the  land  become  vested  in  the  homestead 
settler,  and  the  waters  thereof  are  no  longer  subject  to  the 
right  of  appropriation.  Francis  and  Carland,  J  J. ,  dissenting. 
Sturr  V.  Beck,         Dak.  (50   N.    W.   Rep.  486).     Im- 

provements made  by  a  homestead  entryman  during  his  occu- 
pancy to  acquire  title  are  his  property,  and  are  subject  to  taxa- 
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tion  as  such.  (Oklahoma  Stat.,  ch.  75,  §  8  applied).  Crocker 
V.  JDonovany  1  Okla.  165  (80  Pac.  Rep.  874).  The  affidavits 
and  declaratory  statements  of  persons  having  entered  under 
the  pre-emption  laws  of  the  United  States,  filed  in  the  proper 
land-office,  are  conclusive  evidence  of  the  existence  of  all  facts 
necessary  to  give  the  right  of  pre-emption,  and  under  Nev. 
Gen.  Stat.  §  8618  such  papers  may  be  proved  by  certified 
copies  from  the  register  of  the  land-office.  Peers  v.  Deluchi 
et  al.,  21  Nev.  164  (26  Pac.  Rep.  228).  A  person  entering  a 
homestead  under  the  laws  of  the  United  States  acquires  a 
vested  right  therein  at  the  expiration  of  five  years  from  entry, 
but  no  estate  in  the  land  vests  in  him  until  he  has  complied 
with  the  required  conditions.  Lorvcll  et  al,  y»  Wall  et  al.^  81 
Fla.  78  (12  So.  Rep.  659).  Citing,  Newkirk  v.  Marshall^ 
85  Kan.  77  (10  Pac.  Rep.  571)  ;  Thrift  v.  Delaney,  69  Cal. 
188  (10  Pac.  Rep.  475)  ;  Coleman  v.  McCormick,  87  Minn* 
179  (88  N.  W.  Rep.  556).  The  fact  that  one  settling  on 
vacant  land  does  not  know  that  the  land  is  vacant,  does  not 
excuse  her  from  filing  her  application  for  a  homestead  within 
thirty  days  in  order  to  retain  her  priority  of  right  thereto,  yones 
V.  Hart,        Tex.  (25  S.  W.  Rep.  704).     One  who  has 

occupied  government  land,  improved  and  cultivated  it  with 
the  intention  of  making  it  his  homestead,  but  failed  to  file  pre- 
liminary affidavit,  make  payment  or  perform  any  of  the  condi- 
tions precedent  to  the  establishment  of  his  rights  under  the 
homestead  laws,  forfeits  all  right  to  obtain  the  land  by  neglect- 
ing to  contest  the  States  selection  of  said  land  for  University 
purposes  before  approval.     Higgins  v.  Board  of  Trustees  of 

University  of  Alabama,  94  Ala.  880  (10  So.  Rep.  812).  Cit- 
ing, U.  S.  Rev.  Stat.,  §§  2286-96.  The  commissioner  of  the 
general  land  office,  under  the  direction  of  the  secretary  of  the 
interior,  has  authority  to  cancel  a  final  homestead  receipt,  and 
set  aside  the  entry,  at  any  time  before  the  patent  issues,  and 
one  who  purchases  or  takes  a  mortgage  from  the  entry-maa 
after  a  final  receipt  is  given,  takes  subject  to  this  power. 
Kohn  V.  Barr,  52  Kan.  269  (84  Pac.  Rep.  880)  ;  Fernald  v. 

Winch,  50  Kan.  79  (81  Pac.  Rep.  665);  Stvigart  v.  Walker, 
49  Kan.  100  (80  Pac.  Rep.  162),  citing  many  authorities;  but 
he  can  only  exercise  such  power  when  acting  judicially,  and 
he  can  only  act  judicially  upon  such  persons  and  matters  over 
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which  he  has  acquired  jurisdiction  in  the  manner  prescribed 
by  the  law  and  rules  of  the  interior  department  of  the  United 
States.     Risdon  v.  Davenport^         S.  Dak.  (57  N.  W. 

Rep.  482).  A  decision  of  the  interior  department  to  cancel 
inchoate  rights  acquired  by  homestead  entry,  is  prima  facie 
correct.      Holmes  v.  State^        Ala.  (14  So.  Rep.  51). 

Where  one  who  has  entered  land  under  the  laws  of  the  United 
States  for  the  reclamation  of  desert  lands  relinquished  his  entry 
and  at  the  same  time  homesteaded  the  land,  it  was  held  that  there 
was  not  such  a  reverter  to  the  United  States  as  to  give  another 
the  right  of  way  for  a  ditch  previously  constructed  through  such 
land.  Clear  Creek  Z.  <&  D.  Co.  v.  Kilkenny y  Wyo. 
(86  Pac.  Rep.  819).  An  applicant  for  public  land  acquires  a 
vested  interest  by  the  issuance  of  the  certificate  of  entry  al- 
though the  application  misdescribed  the  land.  Hedrick  v. 
Atchison^  T.  d  S.  F.  R.  Co.,  120  Mo.  516  (25  S.  W.  Rep. 
759).  As  to  the  effect  of  misdescription  in  application  tO' 
enter,  see,  Hedrick  v.  Beeler,  110  Mo.  91  (19  S.  W.  Rep.  492). 

Sec.  687.  Pre-emption  and  homesteads — Construc- 
tion of  statutes.  U.  S.  Rev.  Stat.,  §  2801,  applied — com- 
mutation of  homestead  entry.  Johnson  v.  Bridal  Veil  Lum- 
bering Co.,  24  Ore.  182  (88  Pac.  Rep.  528).  U.  S.  Rev. 
Stat.,  §  2278,  applied — appeal  from  land  commissioner.  God- 
dingy.  Decker,  8  Colo.  App.  198  (82  Pac.  Rep.  882).  U.  S^ 
Rev.  Stat.,  §§  2278,  2289,  2290,  construed.  McHarryv. 
Stewart,        Cal.  (85  Pac.  Rep.  141).     U.  S.  Rev.  Stat.,. 

§  2288,  applied — right  of  homesteader  to  convey  right  of  way 
to  a  railroad.  Kinion  v.  Kansas  City,  Ft.  S.  <&  M.  R.  Co.,. 
118  Mo.  577  (24  S.  W.  Rep.  686).  U.  S.  Rev.  Stat,,  §  2258; 
Act  Cong.,  March  8,  1877  (19  Stat.  892),  construed  and 
applied— preemption  of  land  in  city  limits.  Houlton  v.  Chi- 
cago, St.  P.,  M.  £  O.  Ry.  Co.,  86  Wis.  59  (56  N.  W.  Rep. 
886)  ;  Algar  v.  Hill,  6  Wash.  St.  858  (88  Pac.  Rep.  872). 
Act  of  Cong.,  June  15,  1880  (1  Supp.,  U.  S.  Rev.  Stat.,  p. 
558),  applied.  Dewhurst  v.  Wright,  29  Fla.  228  (10  So. 
Rep.  682).  Act  Cong.,  1884,  ch.  214,  applied— rights  of  a 
settler  upon  a  military  reservation.  Johnson  v.  Drew,  84 
Fla.  180  (15  So.  Rep.  780).  Act.  Cong.,  March  2,  1889  (25- 
Stat.   1005),  construed  and  applied— opening  of  Oklahoma 
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lands.     Payne  v.  Foster,         Okla.  (88  Pac.  Rep.  424); 

Smith  V.  T&wnsend,  1  Okla.  117  (29  Pac.  Rep.  80).  20  U. 
S.  Stat.,  89,  authorizing  the  sale  of  land  "  unfit  for  cultiva- 
tion "  and  **  valuable  chiefly  for  timber  "  does  not  prevent  a 
homestead  entry  of  such  land,  yohnson  v.  Bridal  Veil  Lum- 
hering  Co,y  24  Ore.  182  (88  Pac.  Rep.  528).  Colo.  Gen. 
Stat.,  ch.  90,  construed-— right  of  preemption  claimant  to 
maintain  an  action  for  trespass.  Martin  v.  Pittman,  8  Colo. 
App.  220  (82  Pac.  Rep.  840).  Iowa  Code,  §§  2241-2248 ;  U. 
S.  Rev.  Stat.,  §  2269,  applied— right  of  surviving  widow  of 
claimant.  Wood  v.  Murray,  85  la.  505  (62  N.  W.  Rep.  856). 
Neb.  Code  Civ.  Proc.,  §  411,  applied— certificate  of  entry  as 
proof,  of  title.  Headleyw.  Coffman,  88  Neb.  68  (56  N.  W. 
Rep.  701). 

Sec.  588.  Prioritiea — Equitable  principlea.  It  is  held 
that  one  who  first  initiates  proceedings  to  acquire  the  legal 
title  to  public  land  has  the  superior  right  thereto,  if  he  does  or 
offers  to  do  all  that  the  law  requires  of  him  in  order  to  entitle 
him  to  a  patent  therefor ;  and  if,  by  the  wrong  or  mistake  of 
the  officers  of  the  land  department,  he  fails  to  decure  the  legal 
title  from  the  government,  and  a  patent  is  issued  to  another, 
with  notice  of  his  prior  rights,  a  court  of  equity  will,  under 
«ach  circumstances,  protect  the  first  applicant  by  decreeing  that 
the  person  who  has  thus  taken  the  legal  title  conveyed  by  the 
patent  holds  such  title  in  trust  for  him  who  was  first  in  time 
in  the  commencement  of  proceedings  to  acquire  such  title. 
However,  before  any  equitable  rights  can  accrue  there  must  be 
a  valid  selection  of  the  land  and  that  selection  must  be  ap- 
proved by  the  secretary  of  the  interior.  Roberts  v.  Gebhart^ 
104  Cal.  67  (87  Pac.  Rep.  782).  In  a  recent  case  the  supreme 
•court  of  Oklahoma  say  :  * '  A  court  of  equity  has  no  power  or 
authority  to  hear  and  determine  any  question  of  title  to  public 
lands  until  the  land  department  or  tribunal  having  special  jvr- 
isdiction  in  such  matters  has  determined  to  whom  the  title 
belongs,  and  the  United  States  has  parted  with  her  title  to  the 
same.  And,  before  a  court  of  equity  will  intercede  to  declare 
the  holder  of  the  legal  title  a  trustee  for  an  adverse  claimant, 
«uch  adverse  claimant  must  show  in  his  bill  for  relief  that  he 
has  availed  himself  of  all  the  right  before  the  land  department 
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officials,  and  that  he  has  performed  every  requirement  of  the 
law  and  rules  regulating  the  acquiring  of  title  applicable  to 
the  land  he  claims ;  and  he  cannot  set  up  his  own  laches, 
neglect,  mistake,  or  inadvertence  as  an  excuse  for  a  failure  to 
comply  with  the  law,  unless  such  default  was  brought  about 
by  the  fraud,  wrong,  or  misconduct  of  his  adversary,"  Thvine 
V.  Carey,         Okla.  (87  Pac.  Rep.  1096). 

Sec.  589^.  Patents.  A  patentee  takes  subject  to  pre- 
vious grants  for  public  highways  made  by  the  government. 
Bequette  v.  Patterson^  104  Cal.  282  (87  Pac.  Rep.  917).  A 
patent  from  the  state,  not  void  on  its  face,  cannot  be  collat- 
erally attacked.  N.  2*.,  C  ilb  H,  7?.  /?.  R.  Co.  v.  Aldridge^ 
185  N.  Y.  88  (82  N.  E.  Rep.  50;  17  L.  R.  A.  516).  De- 
Lancey  v.  Piepgras,  188  N.  Y.  26  (88  N.  E.  Rep.  822). 
Citing-^  8  Wash,  on  Real  Prop.  (5th  ed.),  p.  205;  People  v. 
Afauran,  5  Den.  889;  People  v.  Livingston,  8  Barb.  277; 
Steiner  v.  Coxe,  4  Penn.  St.  28 ;  Hill  v.  Miller,  86  Mo.  182 ; 
U,  S,  v.  Arredondo,  6  Pet.  691 ;  Bagnell  v.  Broderick,  18  Id. 
486;  E.  (3.  Blakeslee  Mfg.  Co.  v.  Blakeslee,  129  N.  Y.  155, 
160.  A  patent  purporting  to  have  been  issued  under  the  au- 
thority of  the  United  States  will  be  regarded  as  prima  facie 
valid,  but  it  may  be  shown  by  one  defending  against  the  title 
claimed  thereunder  that  the  patent  was  issued  without  author- 
ity and  is  therefore  void.  Johnson  v.  Drerw,  84  Fla.  180  (15 
So.  Rep.  780).  Citing,  Doolan  v.  Carr^  125  U.  S.  Rep.  618 
(8  Sup.  Ct.  Rep.  1228),  and  authorities  cited;  Knight  v. 
Association,  142  U.  S.  161  (12  Sup.  Ct.  Rep.  258);  Foss  v. 
Hinkell,  78  Cal.  158  (20  Pac.  Rep.  898)  ;  Wilcox  v.  Jack- 
son,  18  Pet.  498.  A  patent  issued  without  authority  is  void, 
and  it  may  be  assailed  by  one  whose  rights  are  founded  upon 
a  mere  naked  possession  without  any  connection  with  the 
origrinal  source  of  title.  Edwards  v.  Rolley,  96  Cal.  408  (81 
Pac.  Rep.  267;  81  Am.  St.  Rep.  234).  It  is  held  by  a 
divided  court  that  where  a  party  who  has  abandoned  his 
application  for  a  patent  to  a  mining  claim  and  has  ceased  to 
work  the  same  for  several  years  fraudulently  procurs  a  patent 
thereto,  after  another  party  has  relocated  and  worked  such 
claim  according  to  the  mining  law,  he  will  be  declared  to  hold 
as  a  trustee  for  the  latter ;  and  the  party  making  such  reloca- 
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tion  according  to  law,  being  in  possession  of  the  claim,  is  in 
such  privity  with  the  United  States  that  he  can  contest  the 
title  of  the  patentee.     South  End  Mining  Co,  t.  Tinney  et  al. , 

Nev.  (85  Pac.  Rep.  89).     A  patent  for  public  lands, 

reciting  that  a  named  party  has  purchased  all  the  unsurveyed 
sea  marsh  in  a  certain  township  and  range,  west  of  the  Mis- 
sissippi river,  excepting  certain  surveyed  lots  situated  on  the 
river,  containing  a  certain  number  of  acres,  and  extending 
1>ack  to  a  certain  named  bay  according  to  the  official  plat  of 
the  survey  of  said  lands  in  the  state  land  office,  does  not  evi- 
dence a  sale^^r  avers ionem.  State  v.  Buck^  La.  (15 
So.  Rep.  581).  The  Kentucky  Gen.  Stat,  ch.  109,  §  8,  pro- 
vides :  "  That  none  but  vacant  land  shall  be  subject  to  appro- 
priation under  this  chapter.  Every  entry,  survey  or  patent 
made  or  issued  under  this  chapter  shall  be  void,  so  far  as  it 
embraces  land  previously  entered,  surveyed  or  patented." 
Construing  and  applying  this  statute  the  supreme  court  of 
that  state  say  :  "  The  object  of  this  provision  of  the  statute  is 
to  discourage  the  nefarious  practice  of  searching  out  defects  in 
patents,  and  then  knowingly  entering  the  lands  which  have 
been  honestly  entered  and  surveyed  and  paid  for  by  the  paten- 
tee, and  also  to  destroy  the  power  of  junior  entries  or  surveys 
or  patents  (either  or  all),  which  has  been  honestly  and  legally 
made,  and  returned  as  required  by  law.  If  a  person  enters 
land,  and  pays  for  it,  and  complies  with  the  statute,  in  having 
the  entry  and  survey  made  in  the  time  fixed  by  law,  no  other 
person  has  any  right  either  to  enter,  survey,  or  patent  the 
same  land;  and,  whenever  the  commonwealth  lawfully 
patents  the  land  once,  it  cannot,  for  any  cause,  patent  the 
same  land  again  as  vacant  or  unappropriated  land,  for  that 
would  breed  confusion  and  contention."      Terry  v.  JohnsoHy 

Ky.  (29  S.  W.    Rep.    984).     Where  parties  claim 

land  under  conflicting  titles  from  the  state,  their  rights  must 
be  determined  by  priority  of  the  valid  location  and  not  by  the 
mere  issuance  of  the  patent.  A  survey  under  a  valid  location, 
although  unpatented,  will  prevail  over  a  patent  issued  under 
a  location  subsequently  made  upon  the  same  land.  Whitman 
V.  Rhomhcrg,         Tex.  (25  S.  W.  Rep.  451).     An  enterer 

is  entitled  to  the  quantity  of  the  land  called  for  in  his  entry, 
the  entry  being  special,  and  he  not  being  restricted  by  older 
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<:laims,  navigable  water  courses,  or  the  calls  of  his  locations  ; 
but  is  not  allowed  to  depart  from  his  entry,  and  take  other 
lands  not  within  its  scope  or  sphere.  Walker  v.  PhillipSy  92 
Tenn.  495  (22  S.  W.  Rep.  888). 

Sec.  590.  Cancellation  of  patent  for  fraud.  In  a  well 
considered  case  the  authorities  are  reviewed  and  it  is  held  that 
a  patent  will  not  be  cancelled  on  the  ground  that  it  was  pro- 
cured by  the  fraud  of  the  patentee  where  the  land  has  passed 
into  the  hand  of  a  bona  Jide  purchaser  for  value  and  without 
notice  of  the  fraud,  even  though  such  purchase  was  made  be- 
fore such  patent  was  issued  and  while  the  patentee  had  only 
an  equitable  title,  and  that  where  the  state  seeks  to  annul  a  pat- 
ent on  the  ground  of  fraud  the  proof  must  be  clear  and  con- 
vincing. People  V.  Swifl  et  aL,  96  Cal.  165  (81  Pac.  Rep. 
16).  Citing,  Cole  dc.  Co,  v.  United  States,  128  U.  S.  807  (8 
Sup.  Ct.  Rep.  181)  ;  Maxwell  Land  Grant  Case,  121  U.  S. 
881  (7  Sup.  Ct.  Rep.  1015). 

Sec.  691.     Grants  of  public   lands — Riparian  rights. 
When  the  United  States  has  disposed  of  the  lands  bordering 
on  a  meandered  lake,  by  patent,  without  reservation  or  restric- 
tion, it  has  nothing  left  to  convey,  Knudsonv.  Omanson, 
Utah  (87  Pac.  Rep.  250) ;  and  any  patent  thereafter  issued 

for  land  forming  the  bed,  or  former  bed  of  the  lake,  is  void  and 
inoperative.  Where  the  United  States  has  made  grants,without 
reservation  or  restriction,  of  public  lands  bounded  on  streams  or 
other  waters,  the  question  whether  the  land  forming  the  beds  of 
the  "waters  belong  to  the  state,  or  to  the  owners  of  the  riparian 
lands,  is  to  be  determined  entirely  by  the  law  of  the  state  in 
which  the  lands  lie.  Lam-prey  v.  Metcalf,  52  Minn.  181  (58 
N.  W.  Rep.  1189;  88^m.  St.  Rep.  541).  An  owner  of  lots 
on  a  meander  line,  which  was  supposed  to  separate  such  lots 
from  a  lake  which  in  fact  did  not  exist,  does  not  own  the  land 
covered  by  the  supposed  lake,  but  it  is  a  part  of  the  unsurveyed 
domain  of  the  United  States,  Grant  v.  Hemphill,  la. 
(59  N.  W.  Rep.  263)  ;  but  a  patent  purporting  to  con- 
vey land  under  water  of  a  meandered  lake  is  not  void,  but 
voidable  only  at  the  suit  of  the  United  States  in  a  proceeding 
to  which  the  patentee  is  a  party,  Lamprey  v.  Mead,  54  Minn. 
290  (55  N.  W.  Rep.  1182;  40  Am.  St.  Rep.  828). 
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Sec.  692.  Construction  of  local  statutes.  Ark.  Act 
of  1887 9  applied — sale  of  internal  improvement  lands.  McLain 
V.  Duncan,  57  Ark.  49  (20  S.  W.  Rep.  597) •  Cal.  Const., 
art.  17,  §  8,  construed — to  whom  state  lands  may  be  granted. 
Goldberg  v.  Thompson,  96  Cal.  117  (80  Pac.  Rep.  1019). 
Mills'  Ann.  Colo.  Stat.,  §§  8684,  8686;  Laws  1891,  p.  256, 
construed  and  applied — lease  of  state  lands.  In  releasing  of 
State  Lands,  18  Colo.  859  (82  Pac.  Rep.  986).  Colo.  Gen. 
Stat.,  §  1810,  applied— certificate  of  register  and  receiver  as 
evidence  of  title.  Godding  v.  Decker,  8  Colo.  App.  198  (82 
Pac.  Rep.  882).  Sale  of  leased  state  lands — ^misrepresenta- 
tions of  purchaser.  People  v.  Tynon,  2  Colo.  App.  181  (29 
Pac.  Rep.  809).  Ky.  Gen,  Stat.,  ch.  109,  §  8,  applied— valid- 
ity of  entry,  survey  or  patent  of  lands  previously  entered,  sur- 
veyed or  patented.  Bryant  <&  Co.  v.  Wood  £  Co.,  90  Ky. 
580  (14  S.  W.  Rep.  498);  Goosling  v.  Smith,  90  Ky.  157 
(18  S.  W.  Rep.  487).  Ky.  Act,  Dec.  22,  1798,  applied— do- 
nation to  Bracken  Academy — revocation.  Graded  School 
Dist.  No.  iS  V.  Trustees  of  Bracken  Academy,  95  Ky.  486  (26 
S.  W.  Rep.  8).  Ky.  Act  1815,  applied — appropriation  of 
lands  under  treasury  warrant  claims.  Rains  v.  King,  Ky. 
(19  S.  W.  Rep.  829).  Gen.  Stat.,  §  827,  applied— pur- 
chase of  state  lands.  State  ex  rel.  Powningy.  yones,  21  Nev. 
510  (84  Pac.  Rep.  450).  1  N.  Y.  Rev.  Stat.  208,  §  27,  ap- 
plied^grant  of  land  under  the  waters  of  a  navigable  river  to 
the  proprietor  of  ** adjacent  lands."  People  ex  rel,  Blakslee  v. 
Commissioners,  185  N.  Y.  447  (82  N.  E.  Rep.  189).  N.  Y. 
Laws,  1819,  ch.  222;  Laws  1824,  ch.225;  Laws  1825,  ch.  251, 
applied— sale  of  land  for  the  non-payment  of  quit-rent.  De 
Lanceyy.  Piepgras,  188  N.  Y.  26  (88  N.  E.  Rep.  822).  N. 
C.  Code,  §§  1277,  2786,  applied— titled  derived  from  state — 
void  entries— remedies.  McNamee  v.  Alexander,  109  N.  C. 
242  (18  S.  E.  Rep.  777).  Under  42  Ohio  Laws,  p.  6,  a  pur- 
chaser from  the  state  of  land  which  has  already  been  sold  to 
another  acquires  no  title,  but  may  recover  the  money  paid  by 
him  with  interest.  Webster  v.  Clear,  49  O.  St.  892  (81  N. 
E.  Rep.  744).  Sayles'  Tex.  Civ.  Stat.,  Art.  8984,  applied- 
pre-emption  of  state  lands.  Mc  Carthy  v.  Gomez,  85  Tex.  10 
(19  S.  W.  Rep.  999).  Tex.  Act,  May  26,  1878;  Mar.  18, 
1875,  applied.     Stvetman  v.  Sanders,  85  Tex.  294  (20  S.  W. 
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Rep.  124).  Tex.  Act,  1889,  ch.  54,  p.  48,  applied — unappro- 
priated state  lands — ^preferences  given  to  bona  jide  settlers. 
Hume  V.  Gracy,  86  Tex.  671  (27  S.  W.  Rep.  584).  Tex.  Act, 
April  9,  1881,  applied — location  of  land  certificates— correc- 
tion— rights  of  school  fund.  Smith  v.  Mc  Gaughey^  Tex* 
(26  S.  W.  Rep.  1078).  Pasch.  Tex.  Dig.,  Art.  7097,  ap- 
plied— forfeiture  of  location  of  land  certificates.  Seibert  v. 
Richardson^  86  Tex.  295  (24  S.  W.  Rep.  261)  ;  see  Seibert  v. 
Richardson,  5  Tex.  Civ.  App.  504  (28  S.  W.  Rep.  899). 
Pasch.  Tex.  Dig.,  Art.  4574;  Act,  Feb.  10,  1852,  applied — 
land  certificates — "floats" — power  of  administrator,  yones 
V.  Lee,  86  Tex.  25  (22  S.  W.  Rep.  886, 1092).  Tex.  Act,  April 
12,  1888 ;  Act,  Feb.  16, 1885 ;  Act,  Feb.  28, 1885,  applied— for- 
feiture of  purchase  of  state  lands.  Berrendo  Stock  Co,  v.  Mc' 
Carty,  85  Tex.  412  (21  S.  W.  Rep.  598) ; Berrendo  StockCo.  v. 
McCarty,         Tex.  Civ.  App.  (20  S.  W.  Rep.  988).  Tex. 

Act,  Jan.  14,  1889 ;  Sp.  Act,  May  80,  1878 ;  Sp.  Act,  March 
18,  1875,  applied— dedication  of  public  lands  to  county — 
abandonment^reversion .  State  v.  Travis  Co.,  85  Tex.  485 
(21  S.  W.  Rep.  1029).  Tex.  Sp.  Act,  Feb.  11,  1850,  applied. 
Lyne  v.  Sanford,  82  Tex.  58  (19  S.  W.  Rep.  847 ;  27  Am.  St. 
Rep.  852).  Tex.  Act,  April  9, 1881,  construed  and  applied — 
grant  of  land  certificate  to  persons  disabled  in  aid  of  confeder- 
ate states.  Daivson  v.  McLeary,  Tex.  (25  S.  W.  Rep. 
705)  ;  Greenwood  v.  McLeary,  Tex.  (25  S.  W.  Rep. 
708).  Wash.  Act,  March  26,  1890;  March  9,  1898,  construed 
and  applied-— disposition  of  tide  and  shore  lands.  Allen  v. 
Forrest,  8  Wash.  700  (86  Pac.  Rep.  971 ;  24  L.  R.  A.  606). 
Wash.  Sess.  Laws,  1890,  p.  481,  construed — purchase  of  tide 
lands — prior  rights  of  upland  owner.  West  Coast  Imp,  Co, 
V.  Winsor,  8  Wash.  St.  490  (36  Pac.  Rep.  441).  Wash  Code, 
§§  2170,  2171,  applied.  Union  Wharf  Co.  v.  Katz,  8  Wash. 
St.  889  (86  Pac.  Rep.  276).  Tex.  Rev.  Stat.,  Arts.  8989- 
8950,  construed  and  applied — **  Homestead  Donations."  Busk 
V.  Lowrie,  86  Tex.  128  (28  S.  W.  Rep.  988)  ;  McCarthy  v. 
Gomez,  85  Tex.  10  (19  S.  W.  Rep.  999).  Wash.  Gen.  Stat., 
§§  2168,  2172,  construed  and  applied — plat  of  tide  lands — 
right  to  preference  as  purchasers — "  improvers."  McKenzie 
V.  Woodin,  9  Wash.  St.  414  (87  Pac.  Rep.  668).  Under 
Wash.  Code  Proc.,  §  649,  and  Gen.  Stat.,  §  1572,  tide  lands 
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belonging  to  the  state  cannot  be  appropriated  for  the  right  of 
way  of  a  railroad.  Seattle  M.  R.  Co.  v.  State^  7  Wash.  St. 
150  (84  Pac.  Rep.  551 ;  88  Am.  St.  Rep.  866;  22  L.  R.  A. 
217).  Wash.  Laws,  1889-90,  p.  485,  construed — ^right  to  pur- 
chase  tide  lands.  Morse  v.  O'  Connelly  7  Wash.  St.  117  (84 
Pac.  Rep.  426). 

Sec.  503.  Miscellaneous  notes.  The  land  depart- 
ment of  the  government  will  not  be  interfered  with  by  the 
courts  while  it  has  charge  of  any  contest  proceedings  between 
adverse  claimants  of  the  land.  Adams  v.  Couchy  1  Okla.  17 
(26  Pac.  Rep.  1009).  Until  the  title  passes  from  the  United 
States,  exclusive  jurisdiction  to  determine  the  rights  of  adverse 
claimants  rests  in  that  department  of  government  charged  by 
law  with  the  disposal  of  public  lands,  Grandin  v.  La 
Bar,  8  N.  Dak.  446  (57  N.  W.  Rep.  241)  ;  Herhcin  v.  War- 
ren,  Okla.  (85  Pac.  Rep.  575)  ;  and  its  decisions 
upon  all  questions  of  fact  are  conclusive  upon  the  parties 
and  binding  upon  the  courts,  unless  they  are  vitiated  by 
fraud  and  imposition,  Freese  v.  Rusk^  Kan.  (88 
Pac.  Rep.  255) ;  see,  yohnson  v.  Bridal  Veil  Lumbering 
Co.,  24  Ore.  182  (88  Pac.  Rep.  528).  It  is  held  by  a 
divided  court  that,  pending  the  decision  of  the  land  depart- 
ment, of  the  question  of  title  as  between  conflicting  claim- 
ants, courts  have  jurisdiction  to  determine  the  right  of  posses- 
sion between  them,  Sproat  v.  Durland,  Okla.  (85 
Pac.  Rep.  682) ;  this  case  is  followed  in  Peckham  v.  Paught, 

Okla.  (87  Pac.  Rep.  1085)  ;  but  there  seems  to  be 

much  conflict  in  the  decisions  of  this  court  on  this  point;  see, 
Sproat  V.  Durland,         Okla.  (85  Pac.   Rep.  682,  886)  ; 

Commager  v.  Dicks,  1  Okla.  82  (28  Pac.  Rep.  864).  Courts 
have  jurisdiction  to  protect  the  possession  of  a  prior  claimant 
from  the  acts  of  a  trespasser.  Wood  v.  Murray,  85  la.  505 
(52  N.  W.  Rep.  856).  Rights  of  the  British  government  to 
enforce  a  forfeiture  on  account  of  a  grant  of  land  became 
vested  in  the  people  of  the  state  at  the  termination  of  the 
Revolution.  De  Lancey  v.  Piepgras,  138  N.  Y.  26  (88  N 
E.  Rep.  822).  A  person  may  purchase  and  take  a  conveyance 
of  the  improvements  and  possessory  right  of  a  sei"*^ler  on  unsur- 
veyed  public  lands  and  occupy  the  land,  through  tenants,  and 
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proof  of  such  possession  is  sufficient  title  to  maintain  ejectment 
against  a  trespasser  or  against  one  who  enters  with  such 
•owner's  consent  and  afterwards  refuses  to  surrender  posses- 
sion. Brown  v.  Killabrcw,  21  Nev.  487  (88  Pac.  Rep.  865) ; 
Gander  v.  Miller,  21  Nev.  180  (27  Pac.  Rep.  888).  A  stat- 
ute declaring  ^*  that  the  state  doth  hereby  grant  to  the  mayor 
and  aldermen  of  Jersey  City,  in  fee  simple,"  a  certain  defined 
tract  of  land  under  tide-water,  passes  the  title  in  prcesenti, 
without  acceptance  on  the  part  of  the  city,  ycrsey  City  v. 
American  Dock  and  Improvement  Co.y  54  N.  J.  L.  215  (28 
Atl.  Rep.  682).  A  '*  not-so-competent  Indian"  having  a 
patent  to  lands  in  Michigan  under  the  treaty  of  August  2, 
1885,  and  October  18,  1864,  has  the  right  to  the  use,  occu- 
pancy, and  enjoyment  of  the  land,  but  he  cannot  alienate  it, 
either  directly  or  indirectly,  except  with  the  consent  of  the 
Secretary  of  the  Interior.  Auditor  General  v.  Williams,  94 
Mich.  180  (58  N.  W.  Rep.  1097).  The  fact  that  land  entered 
by  the  probate  judge,  trustee  under  the  patent,  as  part  of  a 
townsite,  was  not  included  in  a  plat  of  the  site,  does  not  give 
one  the  right  to  enter  it  as  public  land  included  in  a  govern- 
ment subdivision.  Brooke  v.  yordan,  14  Mont.  875  (30 
Pac.  Rep.  450).  Osage  Indian  lands.  Freese  v.  Scouten 
et  al.,  58  Kan.  847  (86  Pac.  Rep.  741).  An  agree- 
ment, by  one  holding  title  under  the  desert  land  act  of 
1877,  to  convey  title  to  same  after  patent  shall  have  been 
obtained,    is   valid.      Arnold  v.    Christy,  Ariz.  (8& 

Pac.  Rep.  619).  Act  Cong.,  July  26,  1866,  applied— water 
rights  and  ditches  on  public  lands,  yacob  v.  Lorenz,  98  Cal.  882 
(88  Pac.  Rep.  119) .  Indian  titles— construction  of  treaties  with 
the  Cherokee  Nation,  y or  dan  v.  Goldman,  1  Okla.  406  (84 
Pac.  Rep.  871)  ;  Guthrie  v.  Hall,  1  Okla.  454  (84  Pac.  Rep. 
880).  Act  Cong.,  June  18,  1812,  applied — confirmation  of 
title  to  town  lots.  Baird  v.  St,  Louis  Hospital  Ass^n,  116 
Mo.  419  (21  S.  W.  Rep.  11;  22  S.  W.  Rep.  726).  U.  S. 
Rev.  Stat.,  §§  2895,  2896,  construed  and  applied — survey  of 
public  lands — distribution  of  excess  or  deficiency.  Goiter- 
mann  v.  Schiermeyer,  111  Mo.  404  (19  S.  W.  Rep.  484;  20 
S.  W.  Rep.  161).  Entries  of  public  land,  valid  when  made, 
vest  an  inchoate  legal  right,  to  be  perfected  by  a  patent  in  con- 
formity therewith  ;  and  a   subsequent  legislative    act  cannot 
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relate  back  so  as  to  destroy  this  right.  Kirksey  v.  Turner^ 
95  Ky.  226  (24  S.  W.  Rep.  620).  A  patent,  valid  on  its  face, 
cannot  be  collaterally  attacked.  Kirksey  v.  Turner^  95  Ky. 
226  (24  S.  W.  Rep.  620).  One  who  forges  an  assignment  of 
a  land  warrant  and  makes  an  entry  thereunder,  which  is  sub- 
sequently ^ncelled  by  the  government,  does  not  acquire  any 
equity  therein  as  against  the  government.  Kohn  v.  Barr,  52 
Kan.  269  (84  Pac.  Rep.  880).  Acts  Cong.,  Aug.  11,  1876; 
May  28,  1880,  applied — taxation  of  the  "  Osage  Trust  and 
Diminished  Reserve  Lands."  Logan  v.  Board  of  Com* rs^  hi 
Kan.  747  (88  Pac.  Rep.  608).  Act  Cong.,  July  28,  1866,  ap- 
plied— Mexican  land  grant — rights  of  purchaser  in  good  faith' 
of  land  excluded  from  the  final  survey.  Watriss  v.  Reedy 
99  Cal.  184  (88  Pac.  Rep.  775).  Act  Cong.,  July 
22,  1854,  ch.  108;  Act  Cong.,  July  15,  1870,  ch.  292, 
applied^Mexican  land  grants.  Santa  Rita  Land  & 
Min.    Co,    V.   Mercer y         Ariz.  (88   Pac.    Rep.   944). 

Act  Cong.,  July  2,  1886,  applied — reservation  in  a  grant  by 
the  Government— construction.  Burlington  Gaslight  Co,  v. 
B.,  C.  R.  <&  N.  R.  Co.,        la.  (59   N.   W.   Rep.   292). 

Act  Cong.,  Sept.  28,  1850;  Act  Cong.,  March  22,  1852, 
applied — military  land  warrant^  power  of  attorney — ^assign- 
ment, yohns  V.  Warren,  85  la.  800  (52  N.  W.  Rep.  280). 
Act  Cong.,  June  28,  1860,  applied-^ntry  under  bounty  war- 
rant— cancellation.  Durham  v.  Hussman,  la.  (55 
N.  W.  Rep.  11).  U.  S.  Rev.  Stat.,  §  2868,  construed  and 
applied — location  of  Indian  script  under  treaty  of  1854  w^ith 
the  Chippewa  Indians.  Fee  v.  Brown^  17  Colo.  510  (80  Pac. 
Rep.  840).  Where  there  are  conflicting  claims  to  public 
lands,  the  inadvertent  issue  of  a  patent  to  one  of  the  claim- 
ants, pending  an  appeal  to  the  Secretary  of  the  Interior  from  a 
decision  of  the  land  department,  is  an  irregularity  which  can- 
not affect  the  rights  of  the  parties.  Bryggcr  v.  Schweitzer ^  5 
Wash.  St.  564  (82  Pac.  Rep.  462).  Spanish  land  grants  in 
New  Mexico.  Chavez  v.  Chavez  De  Sanchez^  N.  M. 
(82  Pac.  Rep.  187) 


QUIETING  TITfeg. 


WALLv.  MAGNB8. 
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Quieting  Title— Construction  of  statute.    Sections  255 

and  256  of  the  Civil  Code  simplj  recognize  the  old  chancery  proceed- 
ing-, wherebj  a  partj  in  possession  of  real  prox>ert7  might  compel 
one  claiming  an  adverse  estate  or  interest  to  come  into  court;  sx>ecif7 
its  nature,  and  have  the  controversy  adjudicated.  While  plaintiff, 
to  maintain  the  statutory  action,  must  aver  and  prove  his  possession 
coupled  with  title,  the  duty  is  devolved  upon  defendant  of  asserting 
an  adverse  interest  in  himself,  and  specifying  its  nature;  and 
before  defendant  can  put  plaintiff  upon  proof  touching  his  posses- 
sion and  title,  he  must  plead  accordingly.  The  statute  in  effect 
confers  upon  defendant  the  alternative  of  either  asserting  an  ad- 
verse claim,  and  pleading  its  nature,  or  of  disclaiming  or  filing  no 

answer. 

(SyUabtis  by  the  Court,) 

Hblm,  J. 

Sec.  694.  Statement  of  the  case.  Since  one  of  the 
questions  presented  for  determination  is  decisive  of  this  appeal, 
it  alone  will  be  considered.  The  action  was  instituted  by 
appellant,  Wall,  under  section  255  of  the  Civil  Code,  to  quiet 
his  title  to  certain  premises  in  the  town  of  Highlands.  His 
complaint  averred — Firsi^  possession  of  the  premises  in  dis- 
pute ;  second^  ownership  in  fee  thereof,  and  the  assertion  by 
defendant  of  an  adverse  estate  or  interest  therein;  and,  thirds 
that  the  alleged  adverse  interest  of  defendant  was  entirely  de- 
void of  legal  foundation  or  right.  To  this  complaint  an 
answ^er  was  filed  which — Firsts  traversed  and  put  in  issue 
plaintiff's  averments  of  possession  and  ownership  ;  and,  sec- 
ondly y  pleaded,  in  two  separate  defenses,  possession  under 
color  of  title,  together  with  the  payment  of  taxes  for  the 
period  of  five  years  next  preceding  the  commencement  of 
suit.  Upon  demurrer,  the  two  defenses  of  the  answer  last 
above  mentioned  were   held   bad.     No   leave   to  amend    was 
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prayed  or  granted.  The  trial,  therefore,  proceeded  entirely 
upon  the  issues  touching  plaintifTs  possession  and  ownership. 
The  record  shows  that  the  decree  in  favor  of  defendant  was 
predicated  upon  plaintifiPs  failure  to  sustain  the  issue  of  posses- 
sion. The  position  taken  in  this  court  by  counsel  for  appellee 
is  that  the  statute  devolved  upon  plaintiff  below  the  duty  of 
maintaining,  by  averment  and  proof,  his  possession  and  title 
before  defendant  could  be  called  upon  to  aver  or  prove  the 
nature  of  his  adverse  claim  or  interest. 

Sec.  696.  Statutes  construed  —  Authorities  re- 
viewed. This  contention-  of  defendant's  counsel  is  not 
unsustained  by  adjudicated  cases.  Pennie  v.  Hildreth^  81 
Cal.  127  (22  Pac.  Rep.  898)  ;  Babe  v.  Phelps,  65  Mo.  27 ; 
Blasdel  v.  Williams,  9  Nev.  161 ;  Flint  v.  Dulany,  87  Kan. 
B82  (15  Pac.  Rep.  208).  The  statute  in  question  reads  :  "An 
action  may  be  brought  by  any  person  in  possession,  by  him- 
self or  his  tenants  of  real  property,  against  any  person  who 
claims  an  estate  therein  adverse  to  him  for  the  purpose  of 
determining  such  adverse  claim,  estate  or  interest."  '*  If  the 
defendant  in  such  action  disclaim  in  his  answer  any  interest 
or  estate  in  the  property,  or  suffer  judgment  to  be  taken 
against  him  without  answer,  the  plaintiff  shall  not  recover 
costs."  Sections  255,  256,  Civil  Code  1887.  These  pro- 
visions  simply  recognize  in  statutory  form  the  familiar 
chancery  proceeding  whereby  a  party  in  possession  of  real 
property  might  compel  persons  claiming  adverse  estates  or 
interests  to  come  into  court,  specify  the  nature  of  their  claims, 
and  have  them  fully  and  finally  adjudicated.  "  Originally, 
and  independent  of  statute,"  says  Mr.  Pomeroy,  '*  this  partic- 
ular jurisdiction  of  equity  was  only  invoked  when  either  many 
persons  asserted  titles  adverse  to  that  of  the  plaintiff,  or  when 
one  person  repeatedly  asserted  his  title  by  a  succession  of  legal 
actions,  all  of  which  had  failed."  Pom.  Rem.  &  Rem.  Rights, 
§  369.  The  scope  of  the  equity  proceeding  thus  defined  is 
broader  than  when  first  adopted.  Its  undoubted  origin  lay  in 
the  fact  that  parties  in  possession  were,  owing  largely  to  fic- 
tions attending  the  action  of  ejectment,  subjected  to  multifa- 
rious and  harassing  suits  by  the  same  adverse  claimant.  Thus 
its  ancient  use  was  simply  to  prevent  the  annoyance  and  ex- 


711  WALL    V.    M AGNES.  §  595 

pense  of  repeated  legal  actions  having  no  substantial  merit. 
Curtis  V.  Sutter^  15  Cal.  259.  Mr.  Pomeroy  follows  the 
foregoing  definition  with  the  observation  that  the  statute  ob- 
viously enlarges  the  functions  of  the  modem  equity  proceed- 
ing. But  the  very  essence  of  the  enlarged  statutory  proceed- 
ing remains  the  same  as  it  was  in  equity,  viz.,  to  compel  one 
asserting  an  adverse  interest  in  the  property  to  aver  and  try 
such  asserted  interest.  The  words  employed  are  :  **  An  ac- 
tion may  be  brought  ♦  •  *  for  the  purpose  of  determin- 
ing such  adverse  claim,  estate,  or  interest."  No  language 
could  more  plainly  or  more  forcibly  express  the  leading  and 
controlling  object  of  this  legislation.  While,  therefore,  it  is 
true  that,  in  order  to  maintain  the  statutory  action,  plaintiff 
must  aver  and  prove  his  possession,  coupled  {Stark  v.  Starrs^ 
6  Wall.  402)  with  title,  legal  or  equitable,  it  is  no  less  true 
that  defendant  must  assert  some  adverse  claim  or  interest.  If 
defendant  be  not  asserting  an  adverse  claim,  there  is  nothing 
to  try.  The  language  of  the  statute  requiring  plaintiff  to  be 
in  possession  is  no  more  emphatic  and  mandatory  than  is  that 
requiring  the  existence  of  an  alleged  conflicting  interest.  The 
statutory  proceeding  is  in  this  respect  unlike  the  action  of 
ejectment ;  if  defendant  does  not  assert  an  adverse  interest  in 
himself,  he  cannot  be  permitted  to  put  plaintiff  upon  proof  of 
his  possession  and  title.  It  is  sufficient  if,  after  pleading  pos- 
session and  ownership  by  plaintiff,  the  complaint  aver  gener- 
ally that  defendant  claims  some  adverse  estate  or  interest,  and 
that  such  claim  is  unfounded.  Elyw  Railroad  Co,^  129  U.  S. 
291  (9  Sup.  Ct.  Rep.  298).  It  is  for  defendant,  if  he  relies 
upon  an  adverse  interest,  to  plead  ifs  nature  by  answer.  And 
plaintiff  is  entitled  to  the  judgment  of  the  court  upon  demur- 
rer as  to  whether  defendant's  interest  thus  pleaded  has  any 
foundation  in  law.  Railroad  Co,  v.  Oyler^  60  Ind.  888. 
When  defendant  has  shown  by  his  answer  that  he  asserts  such 
an  adverse  interest,  legal  or  equitable,  as,  if  sustained  by 
proof,  might  entitle  him  to  relief  in  connection  with  the  prop- 
erty, then,  and  not  till  then,  is  he  in  position,  under  the  stat- 
ute, to  try  the  issue  of  plaintiff's  possession  and  ownership. 
The  suggestion  made  in  Babe  v.  Phelps^  supra^  that,  because 
the  answer  contained  no  denial  of  plaintiff's  allegation  that 
defendant  claimed  an  adverse  interest  in  the  premises,  the  ex- 
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istence  of  such  claim  became  an  admitted  fact,  and  thus 
enabled  defendant  to  try  the  issue  of  plaintifTs  possession 
without  first  pleading  the  nature  of  his  adverse  interest,  is  not 
satisfactory ;  for,  in  the Jirst  place,  as  we  have  seen,  the  law 
puts  upon  defendant,  and  not  upon  plaintiff,  the  burden  of 
specifying  the  particular  nature  of  the  adverse  claim ;  and, 
secondy  defendant's  failure  to  respond  to  this  portion  of  the 
complaint  includes  also  an  admission  of  the  other  essential 
averment  that  his  pretended  claim  is  without  foundation 
either  in  law  or  in  fact.  The  latter  admission,  defendant 
having  failed  to  affirmatively  plead  any  interest,  may  be 
equivalent  in  law  to  a  disclaimer. 

Sec.  596.  Quieting  title — Pleading  by  defendant. 
But  the  obvious  purpose  of  the  statute  to  require  defendant, 
as  a  condition  precedent  to  trial,  to  plead  the  nature  of  his  ad- 
verse claim,  is  shown  by  another  circumstance.  This  statute 
affirmatively  provides  for  a  disclaimer  by  defendant  of  any 
estate  or  interest,  if  he  intends  to  assert  none  ;  and  the  precau- 
tion is  taken  to  enact  that,  in  the  event  of  such  disclaimer,  or 
even  in  the  event  that  defendant  files  no  answer,  plaintiff  shall 
not  recover  his  costs.  It  is  assumed  thlit  plaintiffs  will  some- 
times be  mistaken,  and  defendants  are  advised  what  they  shall 
do  in  such  cases.  This  provision  fairly  evinces  an  intent  to 
declare  that  if  defendant  does  not  assert  an  adverse  claim  or 
interest,  legal  or  equitable,  he  shall  either  remain  entirely 
silent,  or  else  disclaim.  The  statute  says,  in  effect,  to  him : 
"  You  shall  not  put  plaintiff  upon  proof  of  his  possession  and 
title,  unless  you  assert  by.  plea  an  adverse  interest  in  the 
premises.  You  have  the  alternative  of  either  asserting  a  claim 
and  pleading  its  nature,  or  of  disclaiming  or  filing  no  answer." 

Numerous  authorities  employ  language  that  tends  to  sus- 
tain the  foregoing  construction  of  the  statute.  "An  allega- 
tion that  the  defendant  claims  an  adverse  estate  or  interest  is 
sufficient,  without  further  defining  it,  to  put  him  to  a  dis- 
claimer, or  to  allegation  and  proof  of  the  estate  or  interest 
which  he  claims."  Ely  v.  Railroad  Co.j  sufra,  "  These 
(allegations  in  the  complaint  of  possession  by  plaintiff  and  ad- 
verse claim  by  defendant)  are  sufficient  to  require  the  nature 
and  character  of  the  adverse  claim  on  the  part  of  the  defend- 
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ant  to  be  set  up,  inquired  into,  and  judicially  determined,  and 
the  question  of  title  finally  settled."  Mining-  Co.  v.  Kerr^ 
180  U.  S.  256  (9  Sup.  Ct.  Rep.  511).  "In  this  condition, 
the  possessor  of  the  land  *  *  *  may  compel  his  adver- 
saries to  come  into  court,  assert  their  titles,  and  have  the  con- 
troversies put  to  rest  in  the  single  judgment."  Pom.  Rem. 
&  Rem.  Rights,  §  869,  supra.  "  He  (the  party  in  pos- 
session) can,  immediately  upon  knowledge  of  the  assertion  of 
such  claim,  require  the  nature  and  character  of  the  adverse 
estate  or  interest  to  be  produced,  exposed,  and  judicially  deter- 
mined, and  the  question  of  title  to  be  thus  forever  quieted." 
Curtis  V.  Sutter^  supra.  *'  He  (the  party  in  possession)  can 
then  at  once  commence  his  suit,  and  require  the  nature  and 
character  of  such  adverse  estate  or  interest  to  be  set  forth  and 
subjected  to  judicial  investigation  and  determination."  Stark 
v.  StarrSy  supra.  **  Under  that  section,  the  owner  in  posses- 
sion •  *  *  could  require  the  nature  and  character  of  the 
adverse  estate  or  interest  '  to  be  produced,  exposed,  and  judi- 
cially determined.'  "  People  v.  Center ^  66  Cal.  551  (5  Pac. 
Rep.  268;  6  Pac.  Rep.  481).  **  The  intention  of  the  legisla- 
ture •  ♦  •  was  to  require  the  defendant  *  *  *  to 
produce  and  prove  his  title."  Mr.  Justice  Ha wley,  dissenting, 
in  Blasdely.  Williams  ^  supra.  In  y or  dan  v.  Stevens  ^^^o. 
861,  defendant  first  denied  plaintiff's  allegations  of  title  and 
possession,  and  then  disclaimed  any  adverse  estate  or  interest. 
The  court  say:  '*  After  thus  disclaiming  title,  the  defendant 
had  no  right  to  raise  any  issue  in  the  case,  and  that  part  of  his 
answer  denying  plaintiff's  possession  was  in  law  a  nullity.  It 
is  only  where  he  claims  title  by  his  answer  that  he  can  pro- 
ceed to  show  cause  why  he  should  not  be  required  to  bring  an 
action."  As  we  view  the  case,  the  court  below  committed  a 
fatal  error  in  proceeding  to  trial  under  the  pleadings.  The 
judgment  will  be  reversed,  and  the  cause  remanded,  with  leave 
to  defendant  to  amend  his  answer,  should  he  be  so  advised. 

Sec.  597.  Parties,  pleading  and  practice  in  actions 

to  quiet  title-  All  parties  claiming-  title  or  interest  in  the  prop- 
erty affected  should  be  made  parties.  Donrnan  v.  Brereton,  140111. 153 
•(29  N.  E.  Rep.  703).  In  Indiana  it  is  held  that  where  a  married  man 
has  conveyed  land  by  deed  in  which  his  wife  did  not  join  and 
the  land  was  subsequently  sold  for  taxes,  his  wife  is  a  necessary 
party  to  an  action  brought  by  the  purchaser  at  such  tax  sale  to  quiet 
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his  title.     Thomson  v.  MeCorkk,        Ind.  (36  N.  E.  Rep.  211).     It  i& 

sufficient  to  allege  that  the  defendant  claims  some  adverse  inter- 
est in  the  land  without  specifying*  the  nature  of  it.  AffUer  v. 
Conlon,  3  Colo.  App.  185  (:^2  Pac.  Rep.  721);  Campbell  y.  Disney,  93  Ky. 
41  (18  S.  W.  Rep.  1027).  Title  having  been  specifically  set  forth  in  a 
bill  to  confirm,  the  complainant  is  under  Miss.  Code  1880,  §  1892, 
relieved  of  the  necessity  of  producing  evidence  of  his  title  when  the 
respondent  fails  to  deny  it  specifically.  Bennett  v.  Chaffe  et  aL^  69 
Miss  279  (13  So.  Rep.  731).  A  complaint  to  quiet  title  challenges 
whatever  title,  interest  or  estate,  any  of  the  parties  defendant  may 
claim  in  the  premises,  and  if  they  fail  to  assert  their  interest,  they 
are  concluded  by  the  decree,  and  the  property  is  freed  from  all 
claims  of  whatsoever  nature  existing  at  the  time  of  the  institution 
of  the  suit.  And  this  rule  applies  to  a  married  woman.  Tanguey  v. 
(yConneU,  132  Ind.  62  (31  N.  E.  Rep.  469).  It  is  too  late  to  object  to 
the  complaint  for  the  reason  that  it  does  not  allege  that  the  defend- 
ant asserts  some  hostile  title  after  he  has  answered  setting  up  a 
claim  of  title.  Cleland  v.  Casgrain,  92  Mich.  139  (52  N.  W.  Rep.  460). 
One  who  has  acquired  title  by  adverse  possession  may  maintain  ain 
action  to  quiet  his  title.  Dean  v.  Ooddard,  55  Minn.  290  (56  K. 
W.  Rep.  1060);  Torrent  Fire-Engine  Co,  No.  6  v.  MohtU^  Ala. 
(14  So.  Rep.  557).  It  is  held  that  one  having  only  constru^ct- 
ive  possession  of  wild  and  unimproved  land  may  invoke  equity 
to  remove  a  cloud  from  his  title.  ChraTiam  v.  Florida  Land  dt  Mort. 
Co,,  33  Fla.  356  (14  So.  Rep.  796).  In  an  action  under  Kan.  Civ. 
Code,  §  594,  the  plaintiff  must  allege  that  he  is  in  actual  posses- 
sion of  the  land;  but  it  is  held  that  in  an  action  by  an  owner 
of  land  to  quiet  his  title,  and  for  equitable  relief,  other  than  that 
provided  for  in  this  section,  an  allegation  of  possession  is  not  nec- 
essary. Westbrook  v.  Schmuus,  51  Kan.  658  (33  Pac.  Rep.  306).  In 
Kentucky  a  bill  in  equity  to  quiet  title  must  show  that  the  plaintiff 
is  in  actual  possession.     Oatdy  v.  Weldon,        Ky.  (14  S.  W.  Rep. 

680).  But  it  is  held  that  title  may  be  determined  in  an  action  to 
stay  waste  under  Ky.  Gen.  Stat.  1888,  App.  1,  which  provides  that 
such  action  may  be  maintained  by  one  not  in  possession.  Bryant  it 
Co.  V.  Wood  df  Co.,90  Ky.  530  (14  S.  W.  Rep.  498).  The  plaintiff  is 
entitled  to  a  judgment  either  refusing  or  granting  his  prayer  to 
quiet  title,  no  matter  how  insignificant  the  character  of  defendant's 
claim.  Quint  w,  McMuUin,  103  Cal.  381  (37  Pac.  Rep.  381).  A  decree 
in  an  action  to  quiet  title  establishes  the  title  of  the  party  in  whose 
favor  it  is  rendered  from  the  date  of  its  rendition.  Knudson  v. 
Litchfield,  87  la.  Ill  (54  N.  W.  Rep.  199);  Great  Bend  Land  db  Lot  Co.  v. 
Cole,  52  Kan.  790  (35  Pac.  Rep.  827).  A  judgment  rendered  against  a 
married  woman  and  her  husband  quieting  the  title  to  land  owned 
by  the  husband  during  coverture,  which,  prior  to  the  action  he  alone 
conveyed,  is  binding  on  the  wife  after  the  husband's  death,  and 
prevents  her  from  subsequently  asserting  any  interest  in  the  prop- 
erty.   Overruling  Curran  v.  Driver,  33  Ind.  480;  Tanguey  v.  O'ConnOl^ 
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132  Ind.  62  (31  N.  B.  Rep.  469).  Where  the  facts  allegrcd  in  the 
answer  entitle  the  defendant  to  a  jadg'ment  establishing  his  title  it 
is  not  error  for  the  court  to  render  such  a  judgment,  although  there 
is  no  counter-claim  or  cross-complaint  demanding  such  relief. 
Perego  \  .  Dodge  etal^d  Utah  3  (83  Pac.  Rep.  221).  An  action  to  quiet 
title  cannot  be  defeated  by  one  who  has  taken  possession  forcibly 
on  the  ground  that  the  evicted  party  has  an  adequate  remedy  at 
law.  Btgehic  v.  Sanfard,  08  Mich.  657  (57  N.  W.  Rep.  1037).  Title 
may  be  quieted  upon  service  by  publication.  Knudson  v.  Litchfield, 
87  la.  Ill  (54  N.  W.  Rep.  199).  In  an  action  under  the  statute  of 
Minnesota  to  determine  an  adverse  claim  to  real  estate  an  equitable 
title  cannot  be  proven  where  a  legal  title  is  pleaded.  Stuart  v. 
Lcncry^  49  Minn.  91  (51  N.  W.  Rep.  662).  Mere  "liens"  are  not 
primarily  within  the  purview  of  North  Dakota  Comp,  Laws,  §  4449, 
concerning  an  action  to  determine  adverse  **  estates  and  interests'^ 
in  real  estate,  but  where  the  question  of  a  lien  has  once  been  ad- 
judicated in  such  an  action,  without  objection,  it  will  be  too  late, 
after  judgment,  to  raise  the  technical  objection  that  *'  liens  "  cannot 
be  litigated  in  such  an  action.  Power  v.  Bowdle,  3  N.  Dak.  107  (54  K. 
W.  Rep.  404;  21  h,  R.  A.  328).  There  is  a  single  action  to  quiet 
title  in  Indiana,  and  it  is  triable  by  jury.  Puterbaugh  v.  Puierbaugh^ 
131  Ind.  288  (30  N.  E.  Rep.  519;  15  L.  R.  A.  341).  In  Maryland  it  is 
held  that  an  action  to  quiet  title  will  not  lie  unless  the  claimant  has 
both  possession  and  legal  title.  Textor  v.  Shipley,  77  Md.  473  (2& 
Atl.  Rep.  1019;  28  Atl.  Rep.  1060).  Particular  facts  held  not  to  con- 
stitute sufficient  proof  of  the  right  of  possession.  Reid  v.  Robreeht, 
102  Cal.  520  (36  Pac.  Rep.  875).  In  Texas  it  is  held  that  in  an  action 
to  try  title  the  defendant  may  show  that  the  deed  under  which  the 
plaintiff  claims  is  a  mortgage  and  that  the  debt  secured  is  barred 
by  limitation,  without  making  any  tender  of  the  amount  of  the 
debt,     McKeen  y.*James,        Tex.  (27  S.  W.  Rep.  59).     When  title 

has  been  fairly  tried  in  a  court  of  competent  jurisdiction  and  the 
possession  taken  thereunder  and  held  in  peace  for  many  years  and 
then  is  challenged  by  a  large  number,  all  claiming  under  a  common 
title,  it  would  be  inequitable  and  unjust  to  compel  the  party  in 
possession  to  litigate  with  all  these  claimants  separately;  and 
equity  has  jurisdiction  to  entertain  an  action  in  the  nature  of  a  bill 
of  i>eace  against  all  the  parties  to  restrain  them  from  a  multiplicity 
of  actions;  and  married  women,  although  under  disabilities,  are 
proper  parties  defendant  in  such  action.  Porter  v.  Reed,  Mo. 
(27  S.  W.  Rep.  351).  Under  the  Missouri  statute,  giving  one  in 
XX>8session  the  right  to  maintain  an  action  to  compel  the  adverse 
claimant  to  institute  proceedings  to  try  title,  it  is  held  that  such 
possessions  must  be  actual,  bona  fide  and  exclusive  of  the  adverse 
claim,  and  if  as  between  them,  the  possession  appears  to  be  mixed 
or  doubtful,  the  petitioner  has  not  made  out  a  case  for  compelling 
the  respondent  rather  than  himself  to  institute  an  action  to  try  title. 
Daudt  V.  Keen,        Mo.  (27  S.  W.  Rep.  361).    In  action  to  quiet 
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title,  the  plaintifiF  must  recover  on  the  strength  of  his  own  title  and 
not  on  the  weakness  of  that  of  his  adversary.  Blodgett  v.  McMurtry^ 
39  Neb.  210  (57  N.  W.  Rep.  986). 

Sec.  598.     Same— Construction  of  statutes.    Colo. 

Civ.  Code,  (  255,  applied — sufficient  rig^ht  of  possession  to  maintain 
the  action.    Merchantt^  State  Bank  v.   Porter,        Colo.  (37  Pac. 

Kep.  960).  Under  Cal.  Code  Civ.  Proc.,  §  738,  a  jury  cannot  be  de- 
manded where  the  only  issue  is  whether  defendant  is  entitled  to  the 
jspecific  performance  of  a  contract  for  purchase.  Crocker  etoLy, 
Carpenter  et  al.,  98  Cal.  418  (33  Pac.  Rep.  271).  Cal.  Code  Civ.  Proc,, 
§  739,  construed — disclaimer  by  defendant.  Pa^iker  et  aL  v.  Doray  et 
-aLy        Cal.  (34  Pac.  Rep.    628).     Under  Cal.  Const.,  art.  6,  §  5, 

the  action  must  be  commenced  in  the  county  where  the  real  estate  is 
4aituated.  Pacific  TacM  Club  v.  BausaUo  Bay  Water  Co, ,  98  Cal.  487 
<33  Pac.  Rep.  322).  111.  Rev.  Stat.  1891,  ch.  116,  §(  6-29,  construed 
and  applied — Burnt  Records  Act — pleading-  and  practice  in  an 
action  to  establish  title  to  land  where  the  records  have  been  de- 
stroyed. Hardin  v.  FuUer,  141  111.  308  (30  N.  E.  Rep.  1053).  Ind.  Rev. 
^tat.  1894,  §  272,  applied — transfer  of  subject  matter  pending-  the 
«.ction.  8?ied  v.  Disney y        Ind.  (38  N.  E.  Rep.  594).  Ind.  Rev.  Stat. 

1894,  §  1084,  applied — disclaimer — costs.  Scobey  v.  Thompeon,  Ind. 
App.  (37  N.  E.  Rep.  277).  Miss.  Code  1880,  §  1892,  applied.  Bet^ 
nett  V.  Chafe  et  ah,  69  Miss.  279  (13  So.  Rep.  731.)  Mo.  Rev.  Stat.  art. 
4,  ch.  58,  applied.  Anthony  v.  Beal  et  aL,  111  Mo.  637  (20  S.  W.  Rep. 
326).  Mo.  Rev.  Stat.  1889,  art.  4,  ch.  159,  applied— action  to  estab- 
lish title  in  case  of  lost  deed.  Lane  v.  I/ine  et  al.,  113  Mo.  504 
<21  S.  W.  Rep.  99).  Under  Mo.  Rev.  Stat.,  ^  2092,  which  gives  a 
a,  claimant  in  possession  of  real  estate  the  right  to  file  a  petition 
requiring  one  having  an  adverse  claim  to  bring  suit  to  try  his  alleg-ed 
title,  the  court  does  not,  in  acting  on  such  petition,  try  the  question 
of  title,  but  determines  whether  the  plaintiff  is  in  possession,  seized 
of  the  necessary  estate,  &c.,  and  whether  the  defendant  claims  ad- 
versely thereto,  and  having-  found  these  conditions,  must  order 
^defendant  to  bring  an  action  unless  he  shows  sufficient  cause  why 
lie  should  not;  and  such  defendant  may  be  ordered  to  bring-  the 
action,  though  his  claim  is  only  an  equitable  one.  CoUtne  Beal  Estate 
BWg  Ass'n  v.  Johnson,  120  Mo.  299  (25  S.  W.  Rep.  190).  N.  C.  Acts 
1893,  ch.  6,  applied.  British  dt  American  Mortg,  Co,  v.  Long  et  aL,  113  N. 
<:.  123  (18  S.  E.  Rep.  165).  S.  Dak.  Civ.  Code,  ch.  25,  applied— action  to 
determine  title — evidence  admissible.  Wood  y.  Conrad,  2  S.  Dak. 
405  (50  N.  W.  Rep.  903).  Utah  Code,  §  940,  subd.  5,  construed— right 
to  recover  costs.    Dudley  v.  Facer  et  al.,  8  Utah  403  (32  Pac.  Rep.  668). 
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Sec.  599.  As  to  when  the  action  may  be  main- 
tained. A  court  of  equity  has  inherent  power  to  remove  a 
cloud  from  a  title,  independent  of  any  statute.  Cleland  v. 
Casgrain,  92  Mich.  189  (52  N.  W.  Rep.  460).  A  complain- 
ant seeking  to  cancel  the  title  of  his  adversary  must  show 
either  a  good  legal  or  equitable  title  in  himself.  Wilkinson  v. 
Hiller  et  aL,  71  Miss.  678  (14  So.  Rep.  442).  Under  a. 
Minnesota  statute  one  in  possession  of  land  may  maintain  an 
action  to  determine  adverse  claims  without  showing  title  irk 
himself.  Child  v.  Morgan^  51  Minn.  116  (52  N.  W.  Rep.. 
1127).  In  Washington  it  is  held  that  an  heir  cannot  main- 
tain  a  suit  to  quiet  title  to  his  ancestor's  land  until  after  the 
close  of  the  administration  of  the  estate.  Hazelton  et  aL  v. 
Bogardus  et  al.^^  Wash.  St.  102  (85  Pac.  Rep.  602).  A 
statute  (Cal.  Code  Civ.  Proc.,  §  1452),  giving  devisees  the 
right  to  maintain  the  action,  extends  to  their  grantees,  yor^ 
dan  V.  Fay^yi  Cal.  264  (88  Pac.  Rep.  95).  An  action  can- 
not be  maintained  under  Colo.  Civ.  Code,  §  255,  by  one  who 
has  conveyed  the  legal  title,  and  wrongfully  retains  posses- 
sion. Walker  v.  Pogue  et  al.^  2  Colo.  App.  149  (29  Pac. 
Rep.  1017).  Under  Ark.  Acts  1891,  p.  182,  a  claimant  of 
land  who  alleges  possession  may  resort  to  equity  to  cancel  a 
claim  of  title  held  by  a  defendant  who  also  alleges  possession. 
Love  V.  Bryson,  57  Ark.  589  (22  S.  W.  Rep.  841).  Under 
Neb.  Comp.  Stat.,  ch.  78,  §§  57-59,  any  person  claiming  title 
to  real  estate,  whether  in  or  out  of  possession,  may  maintain  a 
suit  against  one  who  claims  an  adverse  estate  or  interest  there- 
in for  the  purpose  of  determining  such  estate  and  quieting  his 
title.  Force  y.  Stuhhs,  41  Neb.  271  (59  N.  W.  Rep.  798). 
Overruling  in  part  State  v.  Sioux  City  <&  P,  P,  P,  Co.,  7 
Neb.  857.  An  action  to  quiet  title  will  not  lie  against  a 
claim  which  is  void  upon  its  face.  Colline  Peal  Estate  S 
Bid* g  Ass' n  V.  Johnson,  120  Mo.  299  (25  S.  W.  Rep.  190). 
But  it  is  held  that  the  action  will  lie  to  cancel  a  tax  deed, 
which  is  void,  where  the  statute  makes  such  deeds  conclusive 
evidence  of  the  regularity  of  the  sale,  and  presumptive  evi- 
dence of  the  regularity  of  all  prior  proceedings.  Sanders  v. 
D(nvns,    141    N.    Y.    422    (86    N.    E.    Rep.    891).     The 
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action  will  lie  for  the  removal  of  a  tax  illegally  assessed. 
Tygarfs  Vai.  Bank  v.  Town  of  Philip  ft  et  al,^  88  W.  Va. 
219  (J8  S.  E.  Rep.  489).  The  action  will  lie  under  Ky. 
Stat.,  March  9th,  1854,  although  the  adverse  claim  of  title  is 
worthless,  if  it  is  hostile  and  is  a  cloud  upon  plaintiff's  title, 
which  depreciates  its  market  value.  Campbell  v.  Disney^  98 
Ky.  41  (18  S.  W.  Rep.  1027).  Title  to  an  easement  may  be 
quieted.  Pacific  Tacht  Club  v,  Sausalito  Bay  Water  Co., 
98  Cal.  487(88  Pac.  Rep.  822).  Equity  may  interfere  to 
prevent  a  threatened  cloud  on  title  where  there  appears  to  be 
a  determination  to  create  such  a  cloud,  and  the  danger  is  not 
merely  speculative  or  potential.  King  v.  Townshend^  141  N. 
Y.  858  (86  N.  E.  Rep.  513).  Under  the  statute  of  1870  of 
New  Jersey  the  action  can  only  be  brought  when  it  is  beyond 
the  power  of  the  claimant  to  test  the  adverse  claim  by  any  of 
the  ordinary  processes  of  the  law.  Albro  v.  Dayton^  50  N.  J. 
Eq.  574  (25  Atl.  Rep.  937) .  It  is  held  that  an  administrator's 
deed,  purporting  to  be  given  under  order  of  court,  where  the 
records  of  the  court  fail  to  show  any  authority  for  its  execu- 
tion, is  not  a  record  title  within  the  meaning  of  a  statute 
authorizing  suits  to  remove  clouds  from  **  record  titles."  Arn- 
old V.  Reed,        Mass.  (88  N.  E.  Rep.  1182). 

Sec.  600.  As  to  ivhat  is  a  cloud  upon  title.  A  void- 
able decree  for  the  sale  of  specified  real  estate  is  a  cloud  there- 
on, ^uinhy  v.  Slipper  et  al.,  7  Wash.  St.  475  (85  Pac.  Rep. 
116 ;  88  Am.  St  Rep.  899).  In  order  for  outstanding  convey- 
ances to  be  a  cloud  upon  title,  it  is  necessary  that  they,  of 
themselves,  or  in  connection  with  alleged  extrinsic  facts, 
should  constitute  an  apparent  title  ;  that  is,  one  upon  which  a 
recovery  could  or  might  be  had  against  the  true  owner,  were 
he  in  possession,  and  relying  upon  possession  alone.  Any- 
thing which  would  force  him  to  attack  the  adverse  title,  or  to 
exhibit  his  own,  would  be  a  cloud.  Anything  which  would 
not  have  this  effect  would  be  no  cloud.  Thompson  et  aL  v. 
Etowah  Iron  Co.  et  aL,  91  Ga.  588  (17  S.  E.  Rep.  668).  A 
recorded  contract  for  the  sale  of  land  will  be  treated  as  a  cloud 
upon  the  title.  Monson  et  aL  v.  Kill,  144  111.  248  (88  N.  E. 
Rep.  48).  Citings  Larmon  v.  yordan,  56  111.  204;  5«i  v. 
Morehouse,  79  111.   216.     A  paper  which  does  not  purport  to 
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convey  any  interest  in  land  but  asserts  an  equitable  right  there- 
in, although  improperly  admitted  to  record,  does  not  constitute 
a  cloud  upon  the  title.  Leeds  v.  Wheeler^  157  Mass.  67  (81 
N.  £.  Rep.  709) .  A  mortgage  executed  by  one  in  possession, 
haying  an  option  to  buy  which  he  has  never  exercised  but  after- 
wards legally  rescinded,  constitutes  a  cloud  upon  the  owner's 
title.  McCauleyx.  Coe,  150  111.  811  (87  N.  E.  Rep.  282). 
Under  S.  Dak.  Comp.  Laws,  §§  4644, 4645,  an  instrument  con* 
stitutes  no  cloud  upon  title,  if  its  invalidity  appear  on  its  face, 
or  if  it  necessarily  appear  in  the  evidence  which  the  party 
claiming  under  it  must  offer  in  order  to  enforce  it.  Grant  Co. 
V.  Colonial  d  U.  S.  Mortg.  Co.,        S.  Dak.  (58  N.  W. 

Rep.  746). 

Sec.  601.  Trespass  to  try  title.  In  an  action  of  tres- 
pass to  try  title,  in  order  that  a  party  may  avail  himself 
of.  facts  constituting  the  basis  of  equitable  relief,  such 
facts  must  be  pleaded.  Groesbeeck  et  al,  v.  Crow^  85  Tex. 
200  (20  S.  W.  Rep.  49).  Where  both  parties  claim 
from  a  common  grantor,  and  the  plaintiff  shows  title 
in  himself  through  an  execution  sale  against  such  grantor, 
he  makes  9i  prima  facie  case,  and  is  not  required  to  show 
the  falsity  of  defendant's  title.  Simmons  Hardware  Co,  v. 
Davis,        Tex.  (27   S.  W.  Rep.  62).     If   the  plaintiff 

recover  part  of  the  land  sued  for,  he  is  entitled  to  costs  and  a 
writ  of  possession  as  to  such  part.  Meyer  v.  Kirlicks,  Tex. 
(25  S.  W.  Rep.  652).  A  verdict  may  be  directed  for 
the  defendant  where  the  evidence  shows  no  right  or  title  in 
the  plaintiff,  as  against  him.  Gulf,  W.  T.  4&  P.  Ry.  Co,  v. 
Cornell  et  aL,  84  Tex.  541  (19  S.  W.  Rep.  703).  To  recover 
on  the  strength  of  possession  alone,  it  must  be  actual  and  cor- 
poreal, not  merely  constructive.  Conn  v.  Franklin  et  al,^ 
Tex.  (19  S.    W.  Rep.    126).      Where  plaintiff's   title  is 

based  upon  a  pre-emption  claim  he  must  show  full  compliance 
w^ith  the  law.    Conn  v,  Franklin  et  al,,         Tex  (19  S.W. 

Rep.  126).  An- answer  which  shows  that  the  defendant  has 
simply  the  rights  of  a  mortgagee  out  of  possession  does  not 
constitute  a  defense  to  the  plaintiff's  right  to  recover  possession. 
Basse  v.  Cadwallader  et  al.,         Tex.  (24  S.   W.  Rep. 

798).     Mass.  Pub.  Stat.,  ch.  176,  applied.    Slater  \,  Manches- 
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ter,  160  Mass.  471  (86  N.  E.  Rep.  810).  In  trespass  to  try  title, 
plaintiff  cannot  recover  where  his  own  testimony  shows  that 
he  placed  defendant  in  possession  of  the  premises  as  mortga- 
gee, which  mortgage  plaintiff  does  not  offer  to  pay.  In  tres- 
pass to  try  title,  where  plaintiff  seeks  to  set  aside  a  deed 
as  a  cloud  on  title,  and  the  answer  alleges  that  the  deed 
was  intended  as  a  mortgage,  and  plaintiff's  evidence  tends  to 
support  the  allegation,  it  is  proper  to  submit  to  the  jury  the 
question  whether  the  instrument  was  intended  as  a  mortgage, 
though  the  question  was  not  raised  by  the  complaint.  Batescn 
V.  Choate  ct  al.,  85  Tex.  289  (20  S.  W.  Rep.  64). 
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Sec.  602.    Jurisdiction — As  to  when  title  is  involved. 

An  action  on  a  covenant  against  incumbrances  involves  title. 
Dyke  V.  Rule,  49  O.  St.  580  (81  N.  E.  Rep.  882).  Where, 
in  ejectment,  the  issue  is  whether  a  contract  to  purchase  the 
land  was  abandoned  by  defendant,  concerning  which  a  suit 
for  specific  performance  is  pending  in  another  court,  title  is 
involved.  Boone  v.  Drake,  109  N.  C.  79  (18  S.  E.  Rep.  724). 
Where,  in  an  action  for  trespass,  the  defense  rests  upon  ad- 
verse claim  of  possession,  **  title"  is  involved  within  the 
meaning  of  Mo.  Const.  1875,  art.  6,  §  12 ;  Rev.  Stat.  1889, 
§  6570.  Musicky.  Kansas  City,  S.  £.  M,  Ry.  Co.,  114  Mo. 
809  (21  S.  W.  Rep.  491).  Mere  allegations  as  to  the  right  of 
possession  do  not  involve  title  so  as  to  oust  jurisdiction  on 
that  account.  Kelley  et  aL  v.  Andrew,  8  Colo.  App.  122  (32 
Pac.  Rep,  175).  Hill's  Oregon  Code,  §  908,  denying  justices 
jurisdiction  of  **  an  action  in  which  title  to  real  property  shall 
come  into  question,"  does  not  include  an  action  by  a  locator 
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of  a  mine,  who  has  not  yet  acquired  a  paten-t  thereto,  to 
recover  possession  thereof,  ^^ffy  ^^  ^^«  v.  Mix  et  aL^  24  Ore. 
265  (38  Pac.  Rep.  807).  A  statute  (Tex.  Rev.  Stat.,  art. 
1164)  denying  a  court  jurisdiction  in  an  action  for  the  recovery 
of  land  or  enforcement  of  a  lien  thereon,  does  not  include  a 
suit  for  damages  for  breach  of  warranty  of  title.  McGregor 
v.  Tabor  et  aL,  Tex.  Civ.  App.  (26  S.  W.  Rep.  448). 
In  order  for  a  justice  of  the  peace  to  lose  jurisdiction  under 
Iowa  Code,  §  8585,  on  account  of  tide  to  real  estate  being  in- 
volved, the  question  of  title  must  be  put  in  issue  by  pleadings 
supported  by  affidavit.  Delzell  v.  Burlington^  C,  B,  <&  N, 
Ry.    Co.,        la.  (56  N.  W.  Rep.  488).     An   action  to 

recover  the  purchase  money  paid  for  standing  timber  does  not 
involve  a  question  of  title  to  real  estate  so  as  to  bar  the  juris- 
diction of  a  justice  of  the  peace  under  Minn.  Gen.  Stat.  1878, 
ch.  65,  §  87.  Herrick  v.  Newell,  49  Minn.  198  (51  N.  W. 
Rep.  819).  An  action  to  enforce  a  vendor's  lien  does  not  in- 
volve title  to  real  estate.  Mo.  Act,  March  2,  1874,  applied. 
Bailey  \.  Winn  et  al.,  118  Mo.  155  (20  S.  W.  Rep.  21).  Va. 
Code,  §  8455,  applied.  Sellers'  Ex'r  v.  Reed  et  a/.,  88  Va. 
877  (18  S.  E.  Rep.  754).  Statute  of  Illinois  determining  juris- 
diction upon  the  question  as  to  whether  or  not  a  freehold  is 
involved,  applied.     Franklin  v.  McDonald,         111.  (88 

N.  E.  Rep.  921), 

Sec.  603.  Equitable  and  legal  jurisdiction.  In 
Colorado  it  is  held  by  a  divided  court  that :  **  In  an  action  to 
recover  possession  of  land,  the  court  has  jurisdiction  to  deter- 
mine whether  a  deed  relied  upon  to  prove  title  is  forged,  and 
also  whether  the  grantor  in  such  deed  had  sufficient  mental 
capacity  to  execute  the  same."  Elder  v.  Schumacher,  18 
Colo.  488  (88  Pac.  Rep.  175).  Where  equity  has  jurisdiction 
on  account  of  an  issue  which  is  removed  by  a  conveyance,  it 
may  retain  jurisdiction  to  determine  an  issue  which  of  itself 
would  not  have  given  jurisdiction,  in  order  to  avoid  a  multi- 
plicity of  suits.  Van  Allen  v.  New  Tork  E» R,  Co,,  144 N.  Y. 
174  (88  N.  E.  Rep.  997) ;  Chase  v.  Broughton,  93  Mich.  285 
(54  N.  W.  Rep.  44).  Where  the  original  bill  does  not  give 
jurisdiction,  but  the  cross  bill  of  the  defendant  does,  equity 
will  retain  jurisdiction.      Goodrum  v.  Aycrs,  56  Ark.  98  (19 
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S.  W.  Rep.  97).  The  proper  forum  to  try  title  to  land  is  a 
court  of  law,  and  this  jurisdiction  cannot  be  waived  at  pleas- 
ure in  favor  of  a  court  of  equity  under  the  pretense  of  remov- 
ing clouds  from  titles.  Niles  v.  Strong-,Q2  Conn.  95  (25  Atl. 
Rep.  459).  In  California  it  is  held  that  a  chancery  court  has  no 
power  to  probate  a  will.  McDanicl  et  ah  v.  Pattison  et  al,^ 
98  Cal.  86  (27  Pac.  Rep.  651 ;  82  Pac.  Rep.  805).  Equity 
will  not  enforce  the  right  of  a  creditor  to  resort  to  the  real 
estate  of  his  deceased  debtor  until  his  claim  has  been  estab- 
lished in  the  manner  prescribed  by  the  statute  for  proving  claims 
against  decedent's  estate.  Hogan  v.  Kavanaugh  et  aL^  188 
N.  Y.  417  (84  N.  E.  Rep.  292).  Equity  will  not  enforce  a 
forfeiture,  it  will  not  divest  a  vested  estate  by  enforcing  a  for- 
feiture for  breach  of  a  subsequent  condition.  In  such  case 
the  party  is  left  to  his  legal  remedy.  Craig  v.  Hukill  et  aL^ 
87  W.  Va.  520  (16  S.  E.  Rep.  868).  A  court  of  equity  will 
dismiss  a  bill  if  it  be  grounded  upon  a  mere  legal  title.  Rogers 
et  aL  V.  Rogers  ^/  a/. ,  17  R.  1 .  628  (24  Atl.  Rep.  46) .  Where  a 
court  has  jurisdiction  of  the  proper  parties,  it  may  compel 
them  to  do  equity  in  relation  to  lands  located  without  its  juris- 
diction in  another  county  or  state,  yohnson  v.  Wadsworth^ 
24  Ore.  494  (84  Pac.  Rep.  18).  Courts  of  equity  are  slow  to 
lend  their  aid  to  enforce  a  statutory  lien  or  determine  priorities 
between  statutory  liens  where  no  equitable  circumstances  are 
shown.  Mobile  Savings  Bank  v.  Burke ^  94  Ala.  125  (10 
So.  Rep.  828). 

Sec.  604.  Jurisdiction — Land  vrithin  or  vrithout  the 
foruni.  In  Illinois  it  is  held  that  jurisdiction  of  the  person 
invests  the  court  with  power  to  proceed  to  final  decree  in  all 
that  class  of  cases  where  it  is  sought  to  compel  the  execution 
or  cancellation  of  deeds  to  lands.  Where  the  relief  sought 
does  not  require  the  court  to  deal  directly  with  the  estate  it- 
self, the  proceeding  does  not  affect  real  estate,  within  the 
meaning  of  the  third  section  of  the  chancery  act;  and  the  court, 
having  the  parties  in  interest  all  before  it,  may  proceed,  al- 
though the  land  to  which  the  controversy  relates  may  lie  with- 
out the  jurisdiction  of  the  court.  The  decree  in  such  cases  set- 
tles the  rights  of  the  parties  before  the  court  with  respect  to 
some  contract,  conveyance  or  fraudulent  conduct,  and,  by  at- 
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tachment  or  other  coercive  means,  compels  the  offending  party 
to  comply  with  the  requirements  of  the  decree.  Hayes  v. 
O'Brien,  149  111-  408  (87  N.  E.  Rep.  78 ;  28  L.  R.  A.  555). 
In  case  of  fraud  of  trust  or  of  contract  the  jurisdiction  of  a 
court  of  chancery  is  sustainable  wherever  the  person  be  found, 
although  lands  not  within  the  jurisdiction  of  that  court  may  be 
a£Pected  by  the  decree.     Gilliland  v.  Inabnity        la.  (60 

N.  W.  Rep.  211).  In  New  York  it  is  held  that,  while  it  is  a 
general  rule  that  actions  for  injuries  to  real  estate  must  be 
brought  in  the  forum  where  the  real  estate  is  situated,  the  su- 
preme court  of  that  state  is  not  prohibited  from  entertaining 
an  action  to  recover  damages  to  real  property  in  another  state ; 
and  that  where  the  parties  to  such  action  appear  and  come  to 
trial  without  objecting  to  the  authority  of  the  court  the  judg- 
ment rendered  is  neither  void  nor  voidable.  Senteni^et  al,  v. 
Ladew  ct  al.,  140  N.  Y.  468  (85  N.  E.  Rep.  650;  87  Am.  St. 
Rep.  669).  It  is  held  that  in  an  equitable  procedure  to  fore- 
close a  mortgage  upon  real  estate  situated  in  another  jurisdic- 
tion  after  breach  of  conditions,  the  court  may,  when  necessary 
to  prevent  loss  or  protect  rights  of  the  mortgagee,  by  proper 
decree,  compel  the  mortgagor  to  convey  to  the  mortgagee  the 
equity  of  redemption,  after  default  in  payment  of  the  amount 
found  by  the  court  to  be  due,  within  the  time  fixed  by  the 
court ;  but  such  relief  will  only  be  granted  under  unusual  and 
extraordinary  circumstances.  Eaton  v.  McCall,  86  Me.  846 
(29  Atl.  Rep.  1108).  In  Alabama  it  is  held  that  the  probate 
court,  having  jurisdiction  of  the  guardianship,  has  jurisdiction 
to  order  the  sale  of  the  ward's  land  in  any  county  in  the  state. 
Matthews  y! Matthews,         Ala.  (16  So.  Rep.  91). 

Sec.  605.  Law  of  place.  Where  mortgage  notes  are 
made  payable  in  a  state  other  than  where  the  debtor  lives  and 
the  land  is  situated,  it  is  competent  for  the  parties  to  contract 
that  the  law  of  the  latter  state  shall  control  as  to  the  rate  of 
interest.  Smith  v.  Parsons,  55  Minn.  520  (57  N.  W.  Rep. 
811).  A  parol  contract  for  the  sale  of  land  in  another  state, 
executed  in  that  state,  is  enforcible  in  Illinois,  in  the  absence 
of  any  proof  that  the  laws  of  such  other  state  require  such 
contracts  to  be  in  writing,  since  a  contract,  valid  where  exe- 
cuted, is  enforcible,  even  though  it  would  be  invalid  if  executed 
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in  the  state  in  which  suit  is  brought.  Miller  v.  Wilson^  146 
111.  528  (84  N.  E.  Rep.  1111 ;  87  Am.  St.  Rep.  186),  revers- 
ing,  42  111.  882,  and  citinff,  Roundtree  v.  Baker ^  52  111.  241 ; 
Edwards  v.  Kearzey^  96  U.  S.  595 ;  Cochran  v.  Ward,  5  Ind. 
App.  89  (29  N.  E.  Rep.  795;  81 N.  E.  Rep.  581).  In  Louis- 
iana it  is  provided  that  the  form  and  effect  of  public  and  private 
written  instruments  are  governed  by  the  laws  and  usages  of  the 
place  where  they  are  passed  or  executed ;  but  the  effect  of  acts 
passed  in  one  country  to  have  effect  in  another  country  is  reg- 
ulated by  the  laws  of  the  country  where  such  acts  are  to  have 
effect.  La.  Rev.  Civ.  Code,  art.  10.  Gales  v.  Gailher, 
La.  (15  So.  Rep.  50).     In  Indiana  it  is  held  that  whether 

a  deed  executed  in  Indiana  conveying  land  in  another  state 
contains  the  covenant  of  seisin  that  runs  with  the  land  is  a 
question  to  be  decided  by  the  law  of  Indiana.  Worley  v. 
Hineman  et  al.,  6  Ind.  App.  240  (88  N.  E.  Rep.  260).  In 
Missouri  it  is  held  that  the  right  to  attach  the  land  of  a 
married  woman  for  debt,  is  to  be  determined  by  the  law  of  the 
place  where  the  land  is  and  not  by  that  of  the  place  where  the 
parties  reside  and  the  contract  is  made.  Ruhe  v.  Buck^ 
Mo.  (27  S.  W.  Rep.  412 ;  25  L.  R.  A.  178). 

Sec.  606.  Jurisdiction — Miscellaneous  notes — Stat- 
utes construed.  Under  the  Michigan  statute  title  to  land 
cannot  be  tried  in  a  summary  proceeding  before  a  magistrate 
for  possession,  but  the  jurisdiction  of  the  magistrate  cannot  be 
ousted  by  a  mere  unverified  plea  of  title.  Butler  v.  Berirand, 
97  Mich.  59  (56  N.  W.  Rep.  842).  Questions  of  title  cannot 
be  tried  in  the  recorder's  court  of  Detroit,  Michigan,  in  a 
criminal  prosecution  for  obstructing  a  public  alley.  People  v. 
Stott,  90  Mich.  848  (51  N.  W.  Rep.  509).  How  far  the 
title  of  a  proprietor  of  land  on  the  margin  of  a  navigable  river 
extends,  is  not  a  federal  question,  even  though  he  claim  under 
a  grant  from  the  United  States.  Webb  et  al.  v.  City  of  Dent- 
opolis,        Ala.  (18    So.    Rep.    289;  21   L.  R.  A.  62). 

In  Texas  it  is  held  that  after  an  administration  is  closed,  the 
county  court  has  no  jurisdiction  of  an  action  against  the  ad- 
ministrator to  set  aside  for  fraud  sales  of  real  estate  made 
through  the  probate  court.  Nicholson  v.  Harvey^,  Tex. 
(25  S.  W.  Rep.  458).     In  Tennessee  it  is  held  that  in  a 
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proceeding  to  sell  the  land  of  the  decedent  to  pay  debts,  the 
county  court  may  order  the  land  sold  if  the  decedent  has  a 
record  title,  but  it  has  no  jurisdiction  to  determine  conflicting 
claims  to  title.  IValsA  v.  CrooJky  91  Tenn,  888  (19  S.  W. 
Rep.  19) .  When  a  suit  to  foreclose  a  mortgage  is  brought  in 
a  court  of  general  jurisdiction,  and  the  assignee  in  bankruptcy 
has  relinquished  the  property  to  the  incumbrancers,  the  juris- 
diction of  the  court  to  entertain  a  foreclosure  suit  is  full  and 
complete.  Miller  v.  Hardy  et  aL,  181  Ind.  18  (29  N.  E. 
Rep.  776).  Citing,  McHenry  v.  La  Socicte,  95  U.  S.  58; 
Jones  on  Mort.,§  1282.  The  jurisdiction  of  the  person  of 
a  defendant  in  a  partition  suit  acquired  by  summons,  does  not 
authorize  the  court  to  adjudicate  against  such  defendant  the 
adverse  claims  of  one  who  is  made  a  party  to  the  suit  subse- 
quent to  the  summons.  Roller  v.  Reid,  Tex.  (25  S. 
W.  Rep.  624).  In  a  recent  case  it  is  held  by  a  divided  court 
that  where  the  record  in  partition  fails  to  show  that  the  court 
acquired  jurisdiction  of  a  defendant  or  his  interest,  either  by 
summons  or  by  publication  of  notice,  a  recital  in  the  record  of 
the  judgment,  *^Now,  at  this  day,  come  the  said  parties,  by 
their  respective  attorneys,"  following  the  title  of  the  cause  in 
which  such  defendant's  name  appears  among  the  other  defend- 
ants, is  sufficient  to  support  the  judgment  against  defendant 
in  collateral  attack.  Bell  v.  Brinkman,  Mo.  (27  S. 
W.'Rep.  874).  A  recital  in  the  judgment  that  **  now,  on  this 
day,  come  the  said  parties  by  their  attorneys,"  is  not  conclu- 
sive evidence  of  the  appearance  of  a  defendant  not  served  by 
summons,  on  account  of  his  residence  being  unknown,  and 
upon  whom  an  attempt  to  serve  by  publication  had  failed. 
Bell  V.  Brinkman,         Mo.           (24  S.  W.  Rep.  205). 

Under  Mass.  Stat.  1888,  ch.  228,  §  18,  a  bill  to  redeem 
from  a  mortgage  may  be  brought  in  any  county  where  a  tran- 
sitory personal  action  between  the  same  parties  might  be 
brought.  Dary  v.  Kane,  158  Mass.  876  (88  N.  E.  Rep.  527). 
In  an  action  to  establish  lost  boundaries  'under  Iowa  Acts, 
15th  Gen.  Assem.,  ch.  8,  §  2,  the  court  of  the  county  in  which 
is  situated  the  land  of  the  party  who  makes  the  application 
has  jurisdiction,  although  the  boundary  in  dispute  is  the 
boundary  ot  the  county,  and  some  of  the  lands  to  be  affected 
lie  within  an  adjoining  county.      Tooman  v.  Hidlehaugh,  88 
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la.  180  (49  N.  W.  Rep.  79).  Ky.  Civ.  Code,  §  62,  which 
provides  that  actions  for  the  recovery,  partition,  sale  under 
mortgage,  or  injury  to  real  property,  must  be  brought  in  the 
county  in  which  the  subject  of  the  action,  or  some  part  thereof , 
is  situated,  does  not  apply  to  an  action  to  rescind  a  contract  for 
the  sale  of  land.  Thompson  v.  Elmore  et  a/.,  Ky. 
(18  S.  W.  Rep.  285).  This  statute  includes  an  action  of 
trespass  for  cutting  and  removing  timber,  Meehan  ei  al,  v. 
Edwards  et  al,  92  Ky.  574  (18  S.  W.  Rep.  519).  It  applies 
to  actions  to  enforce  a  vendor's  lien.  Collins  v.  Park  et  al,y 
98  Ky.  6  (18  S.  W.  Rep.  1018).  Under  Ky.  Civ.  Code,  §  62, 
an  action  for  specific  performance  and  the  enforcement  of  a 
vendor's  lien  must  be  brought  in  the  county  where  the  land  or 
some  portion  thereof  is  situated,  and  §  876,  providing  that 
'^  in  an  action  to  enforce  a  mortgage  or  other  lien,  judgment 
may  be  rendered  for  the  sale  of  the  property,  and  for  the 
recovery  of  the  debt  against  defendant  personally,"  it  is  held 
that  in  such  an  action  a  personal  judgment  may  be  rendered 
against  the  defendant,  though  he  was  not  a  resident  of,  nor 
summoned  in,  such  county.  Collins  v.  Park  et  al. ,  98  Ky.  6 
(18  S.  W.  Rep.  1018).  Under  Cal.  Const.,  art.  6,  §  5,  actions 
to  recover  possession  of,  quiet  title  to,  or  enforce  liens  upon 
real  estate  must  be  commenced  in  the  county  in  which  it  i& 
situated.  Pacific  Tacht  Club  v.  Sausalito  Bay  Water  Co,y 
98  Cal.  487  (88  Pac.  Rep.  822).  Cal.  Const,  art.  6,  §  5, 
applied.  Southern  Pac.  R.  Co.  v.  Pixley,  108  Cal.  118  (87 
Pac.  Rep.  194).  Ind.  Rev.  Stat.,  1894,  §  7106,  applied- 
jurisdiction  of  Justice  of  the  Peace  for  the  recovery  of  land. 
Blair  v.   Porter,         Ind.  (88  N.   E.   Rep.   874).     Ky. 

Civ.  Code,  Tit.  10,  ch.  15 ;  Tit.  10,  ch.  14,  g  68,  applied. 
Danforth  dc.  v.  Moss,  90  Ky.  246  (18  S.  W.  Rep.  881).  Ky. 
Civ.  Code,  §  62,  applied — actions  for  the  sale  of  real  estate. 
Mechanics^  Trust    Co.  et  al.  v.  Cobb,         Ky.  (20  S.  W. 

Rep.  891).  Mass.  Pub.  Stat.,  ch. '151,  §  4,  applied — general 
equity  jurisdiction  of  supreme  court.  Billings  y.  Mann,  156 
Mass.  208  (80  N.  E.  Rep.  1186).  Tex.  Rev.  Stat,  art.  1198,  con- 
strued— jurisdiction  of  actions  for  fraud.  Booths  v.  Eeist  eX 
al.,        Tex  (19  S.  W.  Rep.  898).-  Cal.  Code  Civ.  Proc., 

§  1675,  construed — ^jurisdiction  of  probate  court  to  make  parti- 
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tion.  Buckley  v.  Superior  Court  of  San  Francisco  County,  102 
Cal.  6  (86  Pac.  Rep.  860). 

Sec.  607.  Demand  and  tender.  Where  a  demand  is 
necessary  it  must  be  made  within  a  reasonable  time  and  the 
fact  that  the  party  upon  whom  it  is  to  be  made  is  absent  from 
the  state  is  not  an  excuse  for  an  unreasonable  delay.  Seculo- 
vich  V.  Morton,  101  Cal.  678  (86  Pac.  Rep.  887;  40  Am.  St. 
Rep.  106).  In  an  action  for  reformation  of  an  instrument  no 
demand  is  necessary.      Wails  v.  State ,         Ind,  (88  N.  E. 

Rep.  177).  The  failure  to  make  a  tender  cannot  be  taken 
advantage  of  by  one  whose  fraudulent  conduct  in  any  way 
prevented  such  tender.  Moore  v.  Smithy  95  Mich.  71  (54 
N.  W.  Rep.  701).  It  is  held  by  a  divided  court  that  in  order 
to  keep  a  tender  good  the  party  making  it  has  the  burden  of 
showing,  when  such  tender  is  denied,  that  at  all  times 
between  the  tender  and  *the  plea  he  has  held  in  readiness  an 
amount  of  money  equal  to  the  tender.  McCalley  v.  Otey 
et  al.y  99  Ala.  584  (12  So.  Rep.  406).  A  tender  in  order  to 
be  good  must  be  for  the  full  amount  due.  Brown  v.  Book- 
slaver  et  al..         111.  (81  N.  E.  Rep.  17).     He  who  seeks 

equity  must  come  with  clean  hands.  When  he  would  have  a 
cloud  removed  from  his  title  by  cancellation  of  a  mortgage 
illegally  executed,  he  must  offer  to  repay  the  amount  he  has  re- 
ceived on  such  mortgage  with  lawful  interest  before  he  can 
receive  the  aid  of  a  court  of  equity.  Gridcr  et  ux  v.  Ameri- 
can Freehold  Land  Mort.  Co.,  99  Ala.  281  (12  So.  Rep.  775). 
It  is  held  that  a  party  seeking  to  set  aside  a  conveyance  on 
the  ground  of  fraud,  should  return,  or  offer  to  return,  all  he 
has  received  under  it,  or  show  a  valid  excuse  for  failure  to 
make  such  tender.  Dunbar  v.  Sever ence  et  al.,  50  Kan.  895 
(81  Pac.  Rep.  1055).  It  is  held  that  where  a  party  seeks  the 
aid  of  a  court  to  rescind  a  contract,  it  is  not  necessary  that  he 
should  have  previously  attempted  a  rescission,  or  made  any 
tender  to  the  other  party,  except  where  such  tender  is  neces- 
sary to  put  the  other  party  in  default.  Nelson  v.  Carlson,  54 
Minn.  90  (55  N.  W.  Rep.  821).  In  an  action  by  a  vendor 
for  the  whole  of  the  purchase  money  or  of  the  last  installment, 
he  is  not  excused  from  making  a  tender  of  the  deed  by  the  de- 
fault of  the  vendee  to  pay   prior  installments  of  purchase- 
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money.  Underwood  v,  TVw,  7  Wash.  St.  297  (84  Pac.  Rep. 
1100).  In  Minnesota  it  is  held  that  in  actions  for  specific  per- 
formance it  is  only  necessary  that  the  plaintifiF  make  offer  to 
perform  in  his  complaint.  His  failure  to  make  a  tender 
before  suit  can  only  affect  the  question  of  costs.  Minneapo- 
lis^ Si.  P.  d:  S.  S.  Af.  R.  Co.  V.  Chisholm  et  al.^  55  Minn. 
874  (57  N.  W.  Rep.  68).  One  owning  a  house  standing 
upon  another^s  land,  having  a  right  to  remove  the  same,  can 
not  recover  damages  of  the  landowner  for  withholding  posses- 
sion, without  first  making  a  demand  to  be  allowed  to  enter 
and  remove  the  house.  JSastman  v.  Comm*rs  of  Burke  Co., 
114  N.  C.  524  (19  S.  E.  Rep.  599). 

Sec.  608.     Former  adjudication — As  to  when  con- 
clusive.    An   adjudication   of  title  conclusively    binds    the 
parties  and  their  privies.     Spear  et  ah  v.  Tidball  ei  al.^  40 
Neb.  107  (58  N.  W.  Rep.  708)  ;  Mitchell  v.    Chisholm, 
Minn.  (58  N.  W.  Rep.  878)  ;  Muhle  v.  New  Tork  T.  d 

M.  R.  Co.,  86  Tex.  459  (25  S.  W.  Rep.  607) ;  Fowler  et  al. 
V.  Osborne  et  al..  Ill  N.  C.  404  (16  S.  E.  Rep.  470) ;  Mc- 
Neely  v.  Hyde,  46  La.  (15  So.  Rep.  167)  ;  Dowell  et  al. 

V.  Applegate  et  al.,  24  Ore.  440  (88  Pac.  Rep.  987).  Pro- 
ceedings  under  a  statute  for  the  condemnation  of  a  right  of 
way  and  the  assessment  of  damages  is  an  adjudication  as  to  all 
damages  occasioned  by  the  proper  construction  and  operation 
of  the  road.  Atchison  <&  N.  R.  Co.  v.  Forney,  85  Neb.  607 
(58  N.  W.  Rep.  585;  87  Am.  St.  Rep.  450) ;  San  Antonio 
£  A.  P.  R.  R.  Co.  V.  Lougorio,        Tex.  (25  S.  W.  Rep. 

1020) .  But  this  rule  applies  only  to  lands  actually  embraced 
in  such  proceedings.  Atchison  d:  N.  R.  Co.  v.  Boerner,  84 
Neb.  240  (51  N.  W.  Rep.  842 ;  88  Am.  St.  Rep.  687).  It  is 
held  that  the  owner  of  a  mortgage,  by  an  unrecorded  assign- 
ment, is  bound  by  proceedings  in  foreclosure  of  a  prior  mort- 
gage in  this  court,  to  which  his  assignor  was  made  a  party  de- 
fendant by  reason  of  his  apparent  ownership  of  the  mortgage, 
so  far  as  the  mortgaged  premises  are  concerned,  although  he 
was  not  a  party  to  such  proceedings.  Although  the  decree  in 
such  foreclosure  proceedings  may  have  been  founded  upon 
misconception  of  fact,  it  cannot  be  challenged  collaterally.  It 
must  be  attacked,  if  at  all,  by  direct  application  to  the  court 
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that  made  it,  or  in  due  course  of  appellate  procedure.  Can- 
non  V.  Wright  et  aL,  49  N,  J.  Eq.  17  (28  Atl.  Rep.  285). 
Where  a  mortgagee  assigns  the  note  and  mortgage  for  the 
purpose  of  haying  the  mortgage  foreclosed  by  his  assignee, 
and  regains  title  thereto  after  a  decree  has  been  rendered 
against  his  assignee  in  the  foreclosure  suit,  such  decree  is  con- 
clusive against  him  as  to  all  matters  that  were  or  might  have  been 
litigated  therein.      Cheney  v.  Patton  et  al,^         111.  (84  N. 

E.  Rep.  416).  The  action  of  the  land  office  in  issuing  a 
patent  for  any  of  the  public  lands  subject  to  sale,  by  pre-emp- 
tion or  otherwise,  is  conclusive  of  the  legal  title.  Colhurn  v. 
Northern  Pac,  R.  Co.,  18  Mont.  476  (84  Pac.  Rep.  1017). 
Where,  in  an  action  for  one  installment  of  purchase  money, 
the  whole  transaction  being  before  the  court,  it  is  adjudicated 
that  there  is  no  vendor's  lien,  such  adjudication  is  a  bar  to  the 
claim  of  any  such  lien  on  a  subsequent  installment.  Jiacy  v. 
Bller  etal.,  8  Ind.  App.  286  (86  N.  E.  Rep.  1088).  When 
the  senior  mortgagee  is  made  a  defendant  and  fails  to  assert 
his  superior  lien  and  there  is  a  judgment  decreeing  a  junior 
mortgage  to  be  a  first  lien,  he  is  concluded  thereby.  English 
v.  Aldrich,  182  Ind.  500  (81  N.  E.  Rep.  456;  82  Am.  St.  Rep. 
270).  An  adjudication  in  condemnation  proceedinp^s  as  to  the 
value  of  the  property  taken  is  conclusive  upon  the  parties 
thereto  in  an  action  of  injunction.  N.  Y.  Laws  1850,  ch.  140, 
applied.  Oberf elder  v.  M.  E.  R.  Co.  et  al,  188  N.  Y.  181 
{88  N.  E.  Rep.  987) .  Where,  in  an  action  for  the  recovery  of 
land,  the  defendant's  claim  under  color  of  title  was  adjudicated 
adversely  to  him  he  cannot  afterwards  maintain  an  action  for 
improvements  as  a  holder  under  color  of  title  under  N.  C. 
Code,  §  478.  Bryan  v.  Alexander,  111  N.  C.  142  (15  S.  E. 
Rep.  1061).  It  is  held  that  judgment  in  an  action  of  eject- 
ment, upon  a  general  issue,  concludes  the  parties  thereto  on 
the  question  of  title.  Peterson  v.  Alhach,  51  Kan.  150  (82 
Pac.  Rep.  917).  A  supreme  court  may  consider  a  previous 
decision  by  it  in  a  case  between  the  same  parties  as  establish- 
ing plaintiff's  right  to  sue,  though  he  fail  to  plead  it,  if  he  had  no 
chance  so  to  do.  Wilkes  v.  Davies,  8  Wash.  St.  112  (85  Pac. 
Rep.  611 ;  28  L.  R.  A.  108).  If,  while  a  suit  is  pending  and 
undetermined,  the  parties  thereto  submit  the  controversy  in- 
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volved,  without  objection,  to  another  tribunal  having  jurisdic- 
tion of  the  subject  matter,  its  judgment  is  binding  upon  them. 
Gregory  v.  Kenyan,  84  Neb.  640  (52  N.  W.  Rep.  685).  As 
against  a  necessary  party  a  former  adjudication  is  not  invalid 
because  of  the  non- joinder  of  his  wife.  Curtis  v.  Fowler  et 
al,  99  Mich.  240  (58  N.  W.  Rep.  68).  One  who  brings  an 
action  to  foreclose  his  recorded  mechanic's  lien  against  certain 
premises  as  the  property  of  another,  is  estopped  from  assert- 
ing title  in  himself  adverse  to  the  title  of  his  alleged  debtor. 
Hamilton  et  al.  v.  Williford,  90  Ga.  210  (15  S.  E.  Rep.  758). 

Sec.  609.  Former  adjudication — ^As  to  when  not 
conclusive.  An  adjudication  of  title  does  not  bind  those  who 
are  not  parties  to  such  adjudication  and  who  do  not  claim  un- 
der such  parties.  Lord  v.  Thomas  et  ux,,  Cal.  (86 
Pac.  Rep.  872)  ;  Reddicky.  Meffert,  82  Fla.  409^(18  So.  Rep. 
894).  A  judgment  in  ejectment  unfavorable  to  the  vendor  is 
no  bar  to  a  subsequent  bill  to  enforce  a  vendor's  lien.  Harper 
V.  Campbell,  Ala,  (14  So.. Rep.  650).  In  a  partition 
proceeding  the  decree  is  not  an  adjudication  of  title  unless  the 
pleadings  be  so  framed  as  to  raise  and  settle  the  question  of 
title.  Stephenson  v.  Boody,  Ind.  (88  N.  E.  Rep. 
881).  A  judgment  does  not  operate  as  an  estoppel  in  a  subse- 
quent action  between  the  parties,  as  to  immaterial  and  unes- 
sential facts,  even  though  put  in  issue  by  the  pleadings  and 
directly  decided ;  it  is  simply  final  as  to  facts  litigated  and  de- 
cided therein,  having  such  a  relation  to  the  issue.  House  v. 
Lockwood  et  al.,  187  N.  Y.  259  (88  N.  E.  Rep.  595).  A 
judgment  for  the  lessor  in  an  action  for  forcible  detainer  is  not 
conclusive  as  to  the  amount  of  rent  claimed  to  be  due.  Keat- 
ing w.  Springer,  146  111.  481  (84  N.  E.  Rep.  805;  87  Am.  St. 
Rep.  175;  22  L.  R.  A.  544).  An  application  for  a  writ  of 
assistance  by  a  purchaser  at  a  foreclosure  sale  is  not  barred  by 
the  fact  that  the  applicant  had  been  defeated  in  an  action  of 
forcible  detainer,  where,  at  the  time  of  trial  for  forcible  de- 
tainer, the  purchaser  had  not  established  his  right  to  possession 
by  serving  on  the  party  in  possession  a  copy  of  the  decree  as 
provided  for  in  the  decree  itself.  Vahle  et  al,  v.  Brackensieck^ 
145  111.  281  (84  N.  E.  Rep.  524).  Citing,  Cochran  v.  P'olger, 
116  111.  194  (5  N.  E.  Rep.  888);  Oglesbyy.  Pearce,  68  lU. 
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220;  Kissenger  v.  Whittaker,  82  111.  22;  Aldrich  v.  Sharf,  8 
Scam.  261 ;  Jackson  v.  Warren,  82  111.  840.  A  landlord  is 
not  bound  by  a  judgment  in  ejectment  against  the  tenant  un- 
less he  have  actual  notice  of  the  pendency  of  the  suit  or  act- 
ually appears  and  participates  in  the  defense.  Sheets  v.  Joy- 
ner,        Ind.  (88  N.  £•  Rep.  880).     Maintaining  an  un- 

successful action  for  the  rescission  of  a  real  contract  does  not 
preclude  the  plainti£F  from  subsequently  recovering  in  an 
action  for  a  breach  of  the  representations  and  warranty  of  such 
title.  Marshall  v.  Gilman,  62  Minn.  88  (58  N,  W.  Rep. 
811).  A  material  man  having  obtained  a  lien  on  property  and 
purchased  at  the  sale  thereunder,  is  not  precluded  from  after- 
nvards  filing  a  bill  in  equity  against  mortgagees  of  the  property,, 
of  whose  rights  he  was  ignorant  when  the  previous  suit  was 
filed  and  who  were  not  parties  to  it.  Birmingham  B.  -dk,  L, 
A.  V.  May  £  T.  H.  Co.,  99  Ala.  276  (18  So.  Rep.  612). 

Sec.  610.  Former  adjudication — Extent  to  which 
title  is  involved.  An  adjudication  in  an  action  to  try  title  is 
conclusive  upon  all  claims  of  title  which  the  parties  to  the 
action  then  had.  Des  Moines  ik  Ft,  D.  R,  Co,  v.  Bullard  ef 
al.,         la.  (56  N.  W.  Rep.  498)  ;  Smith  v.  Bald-win,  85- 

la.  570  (52  N.  W.  Rep.  495)  ;  Elsom  v.  Comstock,  150  111. 
808  (87  N.  E.  Rep.  207) ;  Morarity  v.  Calloway  et  at.,  184 
Ind.  508  (84  N.  E.  Rep.  226)  ;  Chiles  v.  Champenois  etal,, 
69  Miss.  608  (18  So.  Rep.  840).  It  is  a  general  rule  that  a 
former  judgment  concludes  all  matters  that  under  the  pleading 
could  have  been  properly  litigated,  but  when  it  appears  that 
a  matter  was  not  in  fact  adjudicated  the  former  recovery  is- 
not  res  adjudicata,     Linberg  v.  Pinks,         Tex.  (25  S. 

W.  Rep.  789).  An  adjudication  is  conclusive  upon  the  par- 
ties only  as  to  matters  actually  and  necessarily  decided.  Lord 
V.   Thomas  etux,^        Cal.  (86  Pac.  Rep.  872).     Where 

the  record  conclusively  shows  that  title  was  in  issue,  parol 
evidence  is  not  admissible  to  show  that  it  was  not  litigated. 
Freeman  v.  McAninch,        Tex.  (27  S.   W.   Rep.  97), 

A  judgment  entered  upon  the  stipulation  of  the  parties  that 
the  action  shall  be  dismissed  "on  its  merits"  is  an  adjudica- 
tion of  the  rights  involved  in  the  pleadings.  Cameron  v, 
Chicago,  M.  d  St,  P.  R,  Co.,  51  Minn.  158  (58  N.  W.  Rep. 
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199) .  In  an  action  by  the  landowner  to  set  aside,  as  a  cloud  on 
title,  a  contract  of  sale,  a  decree  dismissing  the  complaint  on  the 
ground  that  the  contract  was  void,  and  constituted  no  cloud,  is  a 
complete  bar  to  a  subsequent  action  by  defendant  in  the  first  ac- 
tion to  enforce  the  contract  specifically.  Gordan  v.  yohnson^  8 
Colo.  App.  189  (82  Pac.  Rep.  847).  Where  a  party  to  an  action 
for  partition  acquires  an  independent  title  by  deed  during  the 
pendency  of  the  suit  apd  before  decree,  and  does  not  assert 
such  title  in  that  action,  he  will  be  concluded  by  the  judg- 
ment therein  from  setting  it  up  in  a  subsequent  action  for  par- 
tition of  the  same  property.  Phillips  v.  Winter^  Cal. 
(87  Pac.  Rep.  154).  Where  the  parties  are  the  same 
the  legal  effect  of  the  former  judgment,  as  a  bar,  is  not  im- 
paired because  the  subject-matter  of  the  second  suit  is  differ- 
ent, provided  the  second  suit  involves  the  same  title  and  de- 
pends upon  the  same  question.  Hodge  v.  Shaw^  85  la.  187 
<52  N.  W.  Rep.  8).  Citing,  Doty  v.  Brown,  4  N.  Y.  71; 
Burt  V.  Sternburgy  4  Cow.  559;  and  Aurora  v.  West^  7 
Wall.  82. 

Sec.  611.    As  to  when  an  injunction  will  lie.     It  is 

held  that  a  court  of  equity  will  not  interfere  by  injunction  to 
compel  a  landowner  who  has  sunk  a  gas  well  on  his  own 
premises  without  malice  or  neglect  to  stop  the  flow  of  gas 
therefrom,  which  has  proven  insufficient  in  quantity  to  enable 
him  to  utilize  it,  at  the  suit  of  adjoining  owners,  whose  wells 
yield  gas  in  sufficient  quantities  to  enable  them  to  utilize  and 
market  it,  though  defendant's  well  drains  the  common  reser- 
voir, and  thus  will  ultimately  reduce  the  flow  of  the  plaintiff's 
wells.  Hague  et  al.  v.  Wheeler  et  al.,  157  Pa.  St.  824  (27 
Atl.  Rep.  714;  87  Am.  St.  Rep.  786;  22  L.  R.  A.  141). 
An  injunction  will  not  lie  where  there  is  an  adequate  legal 
remedy,  and  this  principle  applies  to  defective  proceedings  for 
the  condemnation  of  land  for  street  purposes,  Rockwell  v. 
Bowers  et  al,,         la.  (55  N.  W.   Rep.  1)  ;    Carney  v. 

Hadley,  82  Fla.  844  (14  So.  Rep.  4;  87  Am.  St.  Rep.  101; 
22  L.  R.  A.  288)  ;  nor  to  prevent  injuries  which  are  merely 
fanciful  or  theoretical,  Lorenz  et  al.  v.  Waldron,  96  Cal. 
248  (81  Pac.  Rep.  54).  A  court  of  equity  will  not  interfere 
by  injunction  to  prevent  a  public  nuisance  or  to  abate  one 
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already  existing,  at  the  instance  of  a  private  party,  unless  he 
shows  a  special  injury  distinct  from  the  public  actually  sus- 
tained or  justly  apprehended.  Esson  v.  Wattier^  25  Ore.  7 
(84  Pac.  Rep.  756)  ;  Sherman  v.  BcllowSy  24  Ore.  558  (84 
Pac.  Rep.  549).  Injunction  will  not  lie  where  the  complain- 
ing party  has  a  complete  remedy  at  law.  Detroit^  G.  H  d: 
M.  R.  Co.  V.  Detroit  db  C.of  P.  db  B,  91  Mich.  444  (52  N. 
W.  Rep.  52)  ;  Conner  et  aL  v.  Covington  Transfer  Ry.  Co, 
et  al.,         Ky.  (19   S.  W.  Rep.  597);  Hawkinberry  v. 

Snodgrass,  89  W.  Va.  882  (19  S.  E.  Rep.  417)  ;  Hutaffv^ 
Adrian  it  Vollers,  112  N.  C.  259  (17  S.  E.  Rep.  78)  ;  City  of 
Rockland  v.  Rockland  Water  Co.,  86  Me.  55  (29  Atl.  Rep. 
985).  After  a  building  has  been  wrongfully  removed  fron^ 
the  premises  upon  which  it  was  erected  into  a  public  street,^ 
an  injunction  to  prevent  its  removal  will  not  lie.  Stowell  v.. 
Waddingham  et  al.,  100  Cal.  7  (84  Pac.  Rep.  486). 

An  injunction  will  lie  to  compel  the  removal  of  a  dam 
"which  has  been  erected  upon  the  land  of  a  third  person  and 
causes  an  overflow  of  plaintiff's  land  and  defendants  cannot 
object  on  the  ground  that  they  would  be  a  trespasser  in  going 
upon  the  the  land  to  remove  the  dam.  Troe  v.  Larson,  84  la. 
649  (51  N.  W.  Rep.  179;  85  Am.  St.  Rep.  886).  It  will  lie 
to  prevent  a  wrongful  interference  with  a  private  right  of 
way,  Lathrop  v.  Eisner,  93  Mich.  599  (58  N.  W,  Rep.  791)  ; 
to  prevent  the  collection  of  taxes  on  exempt  property,  even 
though  the  owner  has  not  endeavored  to  avoid  the  taxes  before 
the  municipal  authorities,  Roschill  Cemetery  Co.  v.  Kern,  147 
111.  488  (85  N.  E.  Rep.  240)  ;  to  prevent  the  removal  of  a  wooden 
building  to  a  point  within  the  fire  limits,  in  violation  of  a  city 
ordinance,      Kaufman  v.  Stein,         Ind.  (87  N.  E.  Rep. 

883)  ;  to  prevent  the  illegal  vacation   of  a  highway,  Moffit  v. 
Brainard,         la.  (60  N.  W.  Rep.  226)  ;  to  prevent  the 

removal   of    mineral  oils,     Williamson  v.  yones,         W.  Va. 

(19  S.  E.  Rep,  486;  25  L.  R.  A.  222)  ;  to  prevent  the 
sale  of  land  under  a  deed  of  trust  pending  an  action  to  cancel 
the  deed,  Davis  v.  Lassittr,  112  N.  C.  128  (16  S.  E.  Rep. 
899)  ;  to  prevent  an  illegal  sale,  TTiompson  v.  Herring,  45  La. 

(18  So.  Rep.  898)  ;  to  prevent  improper  and  oppressive 
proceedings  under  a  power  of  sale  in  a  deed  of  trust ;  Mc- 
Calley  v.  Otcy  et  aL,  99  Ala.  584  (12  So.  Rep.  406);  to  pre- 
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vent  the  closing  of  a  private  alley,  Newell  et  aL  v.  Sass^  142 
111.  104  (81  N.  E.  Rep.  176) ;  to  prevent  the  boring  of  a  gas  well 
to  the  injury  of  another,  Indianapolis  Nat.  Gas  Co,  v.  Kihhcy^ 
185  Ind.  857  (85  N.  E.  Rep.  892) ;  to  prevent  an  interference 
with  flowing  water,  Lake  Erie  db  W,  R.  R.  Co.  v.  Toung 
et  aL,  185  Ind.  426  (85  N.  E.  Rep.  177);  Nicholson  v.  Getch 
^lly  96  Cal.  894  (81  Pac,  Rep.  265)  ;  and  to  prevent  a  tres- 
pass, Baltimore  Belt  R,  R.  v.  Lee,  75  Md.  596  (28  Atl.  Rep. 
901).  A  tenant,  independent  of  his  landlord,  may  have  an 
injunction  restraining  the  maintenance  of  a  nuisance  by  his 
neighbor.  State  ex  rcl.  Violet t  el  a/,  v.  King;  46  La.  ( 14  So. 
Rep.  428).  An  injunction  will  lie  to  restrain  the  erection  of  an 
unsightly  fence,  maliciously  constructed  as  the  outcome  of  a 
quarrel  between  the  parties.  Kirhrwood  v.  Pinegan,  95 
Mich.  548  (55  N.  W.  Rep.  457).  An  injunction  will  lie 
-against  a  nuisance  where  it  is  permanent,  and  the  injuries 
caused  by  it,  though  small,  are  frequent  and  annoying,  not 
easily  measurable  or  adequately  compensated  for  by  actions  at 
law.  Proprietors  of  Maine  Wharf  v.  Proprietors  of  Custom 
House  Wharf  85  Me.  175  (27  Atl.  Rep.  98). 

Sec.  612.  Receivers.  The  court  may,  in  the  exercise  of  a 
sound  discretion,  appoint  a  receiver  pending  an  action  to  fore- 
close a  mortgage,  where  the  premises  are  subject  to  a  prior 
mortgage  made  by  a  party  who  is  insolvent,  and  the  premises 
are  insufficient  security  for  both  mortgages,  and  the  owner, 
being  in  possession  of  the  premises,  refuses  to  keep  down  the 
interest  on  such  first  mortgage.     Haugan  v.  Netland,  51  Minn. 
552  (58  N.,W.  Rep.  878).     As  to  when  a  receiver  may  be 
appointed  to  take  charge  of  a  railroad,  see.  State  ex  rel,  Mcr- 
riam  v.  Ross,  122  Mo.  485  (25  S.  W.  Rep.  947;  28  L.  R.  A. 
584) .     As  to  when  a  receiver  will  be  appointed  where  the  title 
to  land  is  in  dispute  and  the  party  in   possession  is  insolvent, 
see,  Lovctt  v.  Slocumh,   109  N.  C.  110  (18  S!  E.  Rep.  898). 
The  practice  of  appointing  receivers  ex  parte  is  not  tolerated 
by  the  courts  except  in  cases  of  the  gravest  emergency,  and  to 
prevent  irreparable  injury.      Grandin  v.  La  Bar,  2  N.  Dak. 
206  (50  N.  W.  Rep.  151) .     Where  the  statute,  in  case  of  a  fore- 
closure sale,  gives  the  purchaser  the  right  to  the  rents  and  profits 
from  the  time  of  the  sale  until  the  expiration  of  the  time  given 
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for  redemption,  but  gives  the  judgment  debtor  the  right  to  the 
possession  of  the  premises  during  that  period,  a  receiver  will 
not  be  appointed  for  the  premises  before  the  expiration  of  the 
period  allowed  for  redemption.  West  v.  Conani,  100  CaL  281 
(84  Pac.  Rep.  705).  A  party  asking  for  the  appointment  of  a 
receiver  under  Iowa  Code,  §  2908,  must  show  that  he  has  some 
probable  right  to  or  interest  in  the  property  which  is  in  contro- 
versy and  that  the  property,  or  its  rents  and  profits,  are  in 
danger  of  being  lost  or  materially  injured  or  impaired.  Clark 
V.  Raymond y  86  la.  661  (58  N.  W.  Rep.  854).  Particular 
facts  considered  and  held  not  sufficient  to  authorize  the  appoint- 
ment of  a  receiver  in  an  action  of  ejectment.  State  ex  rel, 
Greenland  v.  Sec,  Jud,  Dist,  Ct.  et  al.^  18  Mont,  416  (84  Pac. 
Rep.  609) .  Ky.  Civ.  Code,  §  298,  applied.  Bromley  et  aL  v. 
McCalPs  Adm'x.,         Ky.  (18  S.  W.  Rep,  1016). 

Sec.  613,  Parties  to  actions.  The  children  of  a  cestui 
que  trust  are  not  necessary  parties  to  a  proceeding  to  set  aside 
the  trust  deed  while  the  cestui  que  trust  is  living,  since  they 
have  yet  no  vested  interest.  Green  et  aL  v.  Grant  et  aL^  148 
111.  61  (82  N.  E.  Rep.  869;  18  L.  R.  A.  881).  A  trust  deed 
providing  that  the  trustee  shall  pay  the  rents  and  profits  of  land 
to  his  cestui  que  trusty  and  at  the  death  of  the  cestui  que  trusty 
convey  the  land  to  the  surviving  children  of  the  cestui  que 
trust  if  any  survive,  creates  an  estate  in  the  trustee  with  con- 
tingent remainder.  The  vesting  of  the  remainder  depending 
upon  the  uncertain  event  of  there  being  surviving  children  and 
and  not  upon  the  death  of  the  cestui  que  trust.  The  children 
of  the  cestui  que  trusty  though  in  being  at  the  time  of  the  exe- 
cution of  the  trust  deed,  are  not  necessary  parties  to  a  proceed- 
ing to  set  aside  the  trust  deed.  T'emple  et  ah  v.  Scott  et  aLy 
148  111.  290  (82  N.  E.  Rep.  866).  Where,  in  a  suit  to  fore- 
close a  mortgage,  all  the  persons  having  vested  estates,  and 
some  of  those  having  contingent  estates  in  remainder,  are 
made  parties  defendant,  a  decree  of  foreclosure  rendered  there- 
in is  binding  upon  a  person  bom  pending  the  suit  whose  only 
interest  is  a  contingent  remainder  of  the  same  class  as  that  of 
those  who  are  parties  to  the  suit,  since  such  person  is  before 
the  court  by  representation.  Mc Campbell  v.  Mason ^  lU. 
(88  N.  E.  Rep.  672).    The  Supreme  Court  of  New  York 
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say:  *' Where  an  estate  is  vested  in  persons  living  subject 
only  to  the  contingency  that  persons  may  be  bom  who  will 
hava  an  interest  therein,  the  living  owners  of  the  estate,  for  all 
purposes  of  any  litigation  in  reference  thereto  and  afiFecting 
the  jurisdiction  of  the  courts  to  deal  with  the  same,  represent 
the  whole  estate,  and  stand  not  only  for  themselves,  but  also 
for  the  persons  unborn.  This  is  a  rule  of  convenience,  and  al- 
most of  necessity.  The  rights  of  persons  unborn  are  suffi- 
ciently cared  for,  if,  when  the  estate  shall  be  sold  under  a 
regular  and  valid  judgment,  its  proceeds  take  its  place  and  are 
secured  in  some  way  for  such  persons."  Kent  et  aL  v.  Church 
of  St.  Michael,  186  N.  Y.  10  (82  N.  E.  Rep.  704 ;  82  Am.  SL 
Rep.  698 ;  18  L.  R.  A.  881).  One  who  has  agreed  to  sell  real 
estate,  but  retains  title  to  secure  payment,  may  maintain  a  suit 
as  the  party  in  interest.     Price  v.  Baldauf,         la.  (57 

N.  W.  Rep.  710).  In  an  action  to  foreclose  a  vendor's  lien, 
all  who  claim  an  adverse  interest  in  the  land  should  be  made 
parties.     Looney  v.   Simpson,         Tex.  (26  S.  W.   Rep. 

1065),  affirming  Looney  v.  Simpson,  Tex.  Civ.  App. 
(25  S.  W.  Rep.  476).  In  a  suit  in  equity  to  compel  specific 
performance  of  a  contract  for  the  conveyance  of  land  adverse 
claimants  in  possession  cannot  be  made  parties  unless  their 
claims  be  in  some  manner  connected  with  the  plaintiff's  equity, 
or  with  the  title  of  the  vendor  in  the  contract.  Ashley  v.  Lit- 
tle Rock,  56  Ark,  891  (19  S.  W.  Rep.  1058.)  An  heir  may 
bring  the  suit  which  should  properly  have  been  brought  by 
the  administrator  of  his  deceased  upon  a  showing  that  the  de- 
ceased had  never  been  a  resident  of  the  United  States,  had 
never  done  any  business  therein,  that  all  the  debts  owing  by  him 
at  the  date  of  his  death  had  been  fully  paid,  and  that  there  was 
no  necessity  for  adminstration.  Tucker  v.  Brown,  9  Wash. 
St.  857  (37  Pac.  Rep.  456).  A  devisee  of  the  subject  matter 
of  a  real  action  is  the  "  successor  in  interest  "  within  the  mean- 
ing of  N.  Y.  Code  Civ.  Proc,  §  757.  Higgins  v.  MayoVy 
etc.,  o/N.  r.,  186  N.  Y.  214  (82  N.  E.  Rep.  772).  In  an 
equitable  action  for  contribution  by  a  surety  it  is  not  necessary 
to  make  parties,  the  personal  representatives  of  insolvent  de- 
ceased co-sureties,  for  whom  the  plaintiff  has  been  compelled 
to  pay  money.  Holsberry  et  aL  v.  Poling  et  aL,  88  W.  Va. 
186  (18  S.  E.  Rep.  485).     Under  W.  Va.  Code,  ch.  189,  §  7, 
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a  sale  of  real  estate  should  not  be  decreed  until  all  lien  holders 
have  been  made  parties.  Lough  v.  JMichael  et  al.y  87  W.  Va. 
679  (17  S.  E.  Rep.  181).  In  an  action  affecting  the  title  of  a 
decedent's  realty  his  heirs  should  be  made  parties.  B oilman 
Bros.  Co.  V.  Warner  et  aL,  88  S.  C.  464  (17  S.  E.  Rep.  228). 
Where,  in  an  action  on  an  instrument  signed  by  one  designated 
as  *'  trustee,"  it  does  not  appear  that  the  party  is  trustee  for 
anyone,  the  words  being  m^xoiy  descriptio  personaCy  the  cestui 
que  trust  is  not  a  necessary  party.  Moss  v.  yohnson^  86  S.  C. 
551  (15  S.  E.  Rep.  709).  One  who  holds  real  estate  under  a 
contract  of  purchase  which  he  has  sufficiently  performed  to 
entitle  him  to  a  deed  may  maintain  an  action  for  injury  to  the 
land,  B'remonty  E.  d:  M.  V,  /?.  Co,  v.  Setrig-kt^  84  Neb. 
258  (51  N.  W.  Rep.  888). 

Sec.  614.  Pleading.  An  allegation  of  ownership  in 
fee  simple  is  gpod  as  a  statement  of  fact.  Grace  v.  Ballou  et 
aL,         S.  Dak.  (56  N.  W.  Rep,  1075).     The  prayer  for 

general  relief  in  a  complaint  to  quiet  title  does  not  authorize  a 
judgment  in  partition.  Stivers  et  al.  v.  Gardner ^  la. 
(55  N.  W.  Rep.  516).  Fraud  should  be  specially  pleaded. 
Burr  is  v.  Adams  et  al.,  96  Cal.  664  (81  Pac.  Rep.  565). 
Under  a  prayer  for  general  relief  the  court  can  properly  decree 
'whatever  relief  is  consistent  with  and  justified  by  the  facts 
alleged  in  the  bill.  Davidson  v.  Burke,  148  111.  189  (82  N. 
E.  Rep.  514;  86  Am.  St.  Rep.  867).  It  is  error  to  render  a 
judgment  annulling  a  conveyance  on  account  of  incapacity  of 
the  grantor  upon  a  complaint  which  seeks  to  have  it  set  aside 
solely  on  the  ground  that  its  execution  was  procured  by 
fraud.  Mines  v.  Horner,  86  la.  594  (58  N.  W.  Rep.  817). 
A  demand  for  damages  on  account  of  the  unlawful  mainte- 
nance and  operation  of  a  railroad  may  be  united  with  an  action 
for  an  injunction  against  its  continuance.  Lamming  v. 
Galusha  et  aL,  185  N.  Y.  289  (81  N.  E.  Rep.  1024).  An 
action  by  one  tenant  in  common  to  recover  lands  adversely 
held  by  his  cotenant  may  be  joined  with  an  action  for  rents 
and  profits  and  for  partition,  Tate  et  al.  v.  Goff,  89  Ga.  184 
(15  S.  E.  Rep.  80),  An  action  to  establish  a  resulting  trust 
in  land,  and  for  partition  of  the  same,  may  be  joined.  Buchanan 
V.  Buchanan  et  al.,  88  S.  C.  410  (17  S.  E.  Rep.  218).     One 
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seeking  to  enforce  a  right  under  a  written  instrument  under  a 
name  different  from  that  given  in  the  instrument,  facts  show- 
ing the  sameness  of  the  persons  should  be  pleaded.  Andrews 
V.   Wynn,  S.  Dak.  (54  N.  W.  Rep.  1047).    One  who 

attempts,  in  an  action  against  an  equitable  owner  of  land,  to 
assert  a  mortgage,  executed  in  fraud  of  the  defendant's  rights 
by  the  holder  of  a  legal  title,  is  required  to  show  affirmatively 
that  he  took  such  mortgage  for  value,  without  notice  of  the 
equities  of  the  defendant,  and  relying  upon  the  apparent 
ownership  of  the  mortgagor.  Phoenix  Mut.  Life  Ins,  Co,  v. 
Brown  et  aL,  87  Neb.  705  (56  N.  W.  Rep.  488). 

Sec.  615.  Practice — Miscellaneous  notes.  Where 
all  the  facts  entitling  the  defendant  to  affirmative  relief  are 
properly  pleaded  in  his  answer,  equity  will  decree  substan- 
tial justice,  even  though  the  answer  contains  no  specific  prayer 
for  relief.  Cooley  v.  Harris,  92  Mich.  126  (52  N.  W.  Rep. 
997).  An  amendment  to  remedy  a  clerical  error  in  a  decree 
of  foreclosure  on  stipulation  of  the  parties,  which  does  not 
change  its  form,  force  or  effect,  will  not  operate  to  extend  the 
time  named  in  the  decree  in  which  the  mortgagor  may  pay  the 
debt.  Vail  V.  Arkell  et  al.,  146  111.  863  (84  N.  E.  Rep.  937). 
Where  one  who  is  made  a  party  to  a  real  action,  in  order  to 
require  him  to  assert  whatever  interest  he  may  have,  suffers 
default,  it  is  an  admission  that  his  interest,  whatever  it  may  be, 
is  inferior  to  that  of  the  plaintiff.  Lincoln  Nat,  Bank  v.  Vir- 
gin ct  aL,  86  Neb.  785  (55  N.  W.  Rep.  218).  In  an  action  of 
trespass  to  try  title,  it  is  held  that  the  defense  of  estoppel  is 
admissible  under  a  plea  of  not  guilty.    Eddie  et  al.  v.  Tinnin, 

Tex.  Civ.  App.  (26  S.  W.  Rep.  782).     A  defendant 

in  a  real  action  is  not  to  be  deprived  of  any  defense  because 
one  is  inconsistent  one  with  another.  McDonald  v.  South- 
ern California  R.  Co.,  101  Cal.  206  (85  Pac.  Rep.  648). 
^uo  warranto  is  not  the  proper  proceeding  by  which  to  test 
the  question  as  to  whether  a  sale  by  a  county  board  of  prop- 
erty belonging  to  the  county  to  one  of  its  members  is  void  on 
the  ground  of  public  policy.  McDonald  v.  Supervisors,  91 
Mich.  459  (51  N.  W.  Rep.  1114).  Under  Neb.  Code,  §  463, 
upon  the  death  of  the  plaintiff,  in  an  action  to  set  aside  a  deed 
and  to  quiet  title  the  action  may  be  revived  and  continued  in 


789  EPITOME   OF   CASES.  §  615,  616 

the  names  of  his  heirs  at  law.  Rakes  v.  Brown ^  84  Neb. 
804  (51  N.  W.  Rep.  848). 

Sec.  616.  New  trial  as  of  right.  A  voluntary  dis- 
missal of  his  suit  by  the  plaintiff  without  the  consent  of  the 
defendant  after  the  grant  of  a  new  trial  as  of  right,  has  the 
■efiFect  of  restoring  the  conclusive  character  of  the  vacated 
judgment,  on  the  ground  that  it  was  only  vacated  for  the  one 
purpose  under  the  statute,  and  that  was  to  allow  the  defeated 
plaintiff  one  more  trial,  and  only  one,  if  he  chose  to  avail  him- 
self thereof,  and  if  he  did  not  so  choose  he  must  be  held  bound 
by  the  previous  judgment  and  abide  by  it.      Ferris  v,  Udell^ 

Ind.  (38  N.  E.  Rep.  180).      Citings  Cunningham  v. 

City  of  Milwaukee y  13  Wis.  188 ;  Fraser  v.  Weller^  6  McLean 
11,  Fed.  Cas.  No.  5,064.  The  principal  case  is  followed  in, 
Ferris  v.  Berkshire  Ins,   Co,^         Ind.  (38  N.  E.  Rep. 

609) .  A  new  trial  as  of  right  will  not  be  granted  where  the 
question  of  title  adjudicated  is  only  incident  to  the  main  con- 
troversy. Bennett  v.  Closson^  Ind.  (88  N.  E.  Rep. 
46).  It  is  held  that  where  a  cause  proceeds  to  judgment, 
which  embraces  a  substantive  cause  of  action,  in  which  a  new 
trial  as  a  matter  of  right  is  not  allowable,  then,  even  though  it 
embraces  other  causes  in  which  a  new  trial  as  of  right  is  allow- 
able, the  policy  of  the  law  is  to  regard  the  cause  of  action  as 
controlling  in  which  a  second  trial  as  of  right  is  not  permitted. 
Poolet  al.  V.  Davis  et  al.,  185  Ind.  828  (84  N.  E.Rep.  1180). 
N.  Y.  Code  Civ.  Proc,  §  1525,  applied.  Compton  v.  **  The 
Chelsea^'  189  N.  Y.  538  (34  N.  E.  Rep.  1090)  ;  De  Lancey 
^.  Piepgras,  141  N.  Y.  88  (85  N.  E.  Rep.  1089).  The  right 
to  a  new  trial  as  of  right,  under  Wis.  Rev.  Stat.,§  8092,  exists 
only  in  actions  of  ejectment,  as  defined  in  §  8078.  Maurer  v. 
Stiner,  82  Wis.  99  (51  N.  W.  Rep.  1101).  Minn.  Gen.  Stat. 
1878,  ch.  75,  §  11,  construed.  Godfreys,  Valentine^  50 'Minn, 
284  (52  N.  W.  Rep.  648)  ;  City  of  St.  Paul  v.  Chicago,  M. 
d:  St.  P.  Ry.  Co.,  49  Minn.  88  (51  N.  W.  Rep.  662).  S.  C. 
Act  1879  construed.  Columbia  Water-Power  Co.  v.  Colum- 
bia Land  d  Inv,  Co.,  S.  C.  (20  S.  E.  Rep.  878). 
Colo.  Code,  §  272,  construed.  Snider  v.  Rinehart,  18  Colo.  18 
(81  Pac.  Rep.  716). 
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Sec.  617.  Evidence — Declarations.  Declarations  by 
a  grantor  either  before  or  after  the  execution  of  his  deed, 
which  tend  to  disparage  the  title  conveyed  by  his  deed,  are 
inadmissible.  Francis  v.  Wilkinson,  147  111.  870  (85  N.  E. 
Rep.  150) ;  Hart  v.  Randolph,  142  111.  521  (82  N.  E.  Rep. 
517) ;  Force s  Heirs  v.  Mills,        La.  (14  So.  Rep.  845). 

The  declarations  of  one  in  actual  possession  showing  that  he 
claims  to  be  the  owner  are  admissible  to  show  the  character 
of  his  possession.  Stockton  Sav.  Bank  v.  Staples  et  ux,,  98 
Cal.  189  (82  Pac.  Rep.  986)  ;  Nashville,  C.  £  St.  Z.  F.  Co. 
V.  Hammond,        Ala.  (15  So.  Rep.  985)  ;    Westcnfelder 

V.   Green,  24  Ore.  448  (84  Pac.  Rep.  28).     Declarations  of 
the  grantor   made  at  the  time  of  the  sale   are    admissible. 
Windus  V.  James  et  aL,        Tex.  (19  S.  W.  Rep.  878). 

In  a  recent  case  the  supreme  court  of  New  Hampshire  say : 
"  The  declarations  of  a  deceased  former  owner  of  land,  made 
while  in  possession,  are  competent  upon  the  question  of  his 
boundaries,  in  favor  as  well  as  against  one  claiming  under 
him.  Either  party  may  put  in  the  declarations  of  a  deceased 
former  owner,  on  the  question  of  boundary,  but  on  the  ques- 
tion of  the  weight  of  the  evidence  it  is  much  stronger  for  the 
party  who  put  them  in,  where  they  are  against  the  interest  of 
the  person  who  made  them."  Nutter  v.  Tucker,  N.  H. 
(80  Atl.  Rep.  852).  Where  the  issue  is  the  execution 
and  delivery  of  a  deed  by  a  deceased  person,  the  declarations 
of  the  grantor  in  derogation  of  the  title  alleged  to  have  been 
conveyed  thereby  and  made  subsequent  to  the  time  of  it» 
alleged  execution  in  order  to  be  admissible  must  have  been 
made  in  connection  with  some  act  of  ownership.  It  is  held 
that  the  mere  possession  of  such  grantor  is  not  sufficient  to 
render  such  declarations  admissible  against  those  claiming 
under  the  deed.     Rohhins  v.  Spencer,         Ind.  (88  N.  E. 

Rep.  522).  In  New  York  it  is  held  that  the  declarations  of  a 
deceased  person,  made  when  he  was  in  possession  of  real 
estate,  in  reference  to  his  title  thereto,  which  were  against  his 
interest,  may  be  given  in  evidence  even  in  an  action  between 
third  parties  where  the  title  comes  in  question.  Lyon  v. 
Ricker,  141  N.  Y.  225  (86  N.  E.  Rep.  189).  It  is  held  that 
where  the  intent  to  dedicate  certain  property  to  the  public 
use  is  the  specific  subject  of  inquiry,  the  declarations  made  by 
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the  owner  of  the  property,  in  connection  with  acts  relied 
upon  as  constituting  the  dedication,  become  in  law  a  part  of 
the  res  gcstce.  These  declarations  are  admissible,  whether 
they  tend  to  show  that  the  acts  were  performed  with  an  intent 
to  dedicate,  or  the  converse ;  and  the  owner  and  his  successors, 
as  well  as  the  opposing  party,  are  entitled  to  have  them  before 
the  jury.  City  of  Denver  v.  yacobson^  17  Colo.  497  (80  Pac. 
Rep.  246).  Declarations  of  a  person  in  possession  in  assertion 
of  his  title  are  inadmissible  if  not  within  the  rule  of  res  gest<s. 
Law  V.  Schaffer  et  al,  24  Ore.  239  (88  Pac.  Rep.  678).  The 
self -disserving  admissions  of  a  predecessor  in  title  are  as  a 
rule  admissible  against  those  who  claim  under  .  him,  when 
made  at  the  time  he  was  in  possession,  and  the  rule  admits 
maps,  recitals  in  deeds,  monuments,  and  boundaries,  of  which 
such  predecessor  during  his  ownership  was  author.  Dunn  v. 
Eaton,  92  Tenn.  748  (28  S.  W.  Rep.  168).  Declarations  of 
a  grantor  in  disparagement  of  the  title  conveyed  are  not 
admissible.  Ord  et  al.  v.  Ord  et  aL,  99  Cal.  528  (84  Pac. 
Rep.  88)  ;  Harding  et  al.  v.  Wright,  119  Mo.  1  (24  S.  W. 
Rep.  211)  ;  Hicks  et  al.  v.  Sharp,  89  Ga.  811  (15  S.  E.  Rep. 
814)  ;  Roby  v.  New  York  Cent.  <&  H.  /?.  R.  Co.,  142  N.  Y. 
176  (86  N.  E.  Rep.  1058).  One  who  executes  a  disclaimer  of 
all  right  in  particular  premises  cannot  invalidate  it,  or  make 
evidence  for  himself,  by  subsequent  declarations  in  his  own 
favor.  Lawrence  v.  Wilson,  160  Mass.  804  (85  N.  E.  Rep. 
459). 

Sec.  618.  Proof  of  title.  Ordinarily  it  is  not  proper  to 
prove  title  by  parol  evidence,  but  when  proof  is  made  by  that 
class  of  evidence,  without  objection  and  without  contradiction 
the  fact  of  ownership  is  thereby  established.  Pennsylvania  Co. 
V.   Stanley,        Ind,  App.  (87  N.  E.  Rep.  288  ;  88  N.  E. 

Rep.  421);  Glos  et  ux.  v:  Randolph,  188  111.  268  (27  N.  E. 
Rep.  941) ;   Townsend  v.  Kennedy,         S.   Dak,  (60  N. 

W.  Rep.  164).  A  decree  in  partition  is  competent  evidence 
against  one  not  a  party  thereto  to  establish  a  link  in  the  chain 
of  title  of  the  person  claiming  thereunder.  Gage  v.  Goudy, 
141  111.  215  (80  N.  E.  Rep.  820;  29  N.  E.  Rep.  896) ;  and  as 
against  a  purchaser  it  is  conclusive,  Burdick  v.  Chicago,  M. 
4S^  St.  P.  R.  R.  Co.,  87  la.  884  (54  N.  W.  Rep.  489).   Where 
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parents  and  their  children  unite  in  a  deed  conveying  lands 
belonging  to  the  estate  of  a  deceased  member  of  the  family,  a 
statement  that  the  persons  so  joining  in  the  deed  are  heirs  of 
the  decedent  is  admissible  as  evidence  of  the  identity  of  a 
sister  of  the  decedent  joining  in  the  conveyance  as  an  heir 
under  a  surname  different  from  her  maiden  name.  King  v 
Hyatt,  h\  Kan.  504'  (82  Pac.  Rep.  1105;  87  Am.  St.  Rep. 
804).  In  tracing  title,  if  the  identity  of  a  party  named  in  a 
deed  is  substantially  shown  by  the  acknowledgment,  though  the 
signature  contains  only  the  initial  letter  of  the  Christian  name, 
other  evidence  of  identification  will  not  be  required.  Paxton 
et  aL  V.  Boss  et  al.,        la.  (57  N,  W.  Rep.  428).    An 

equitable  title  cannot  be  established  under  a  plea  of  a  legal 
title.      Wiedner  v.  Hell,        Tex.  Civ.  App.  (26  S.  W. 

Rep.  781).  Where  parties  claim  through  a  common  source  of 
title  neither  will  be  permitted  to  attack  the  title  of  their  com- 
mon author.  Clemens  v.  Meyer  et  aL,  44  La.  An.  890  (10 
So.  Rep.  797).  Tex.  Rev.  Stat.,  art.  4802,  construed — proof  of 
title  when  claimed  from  a  common  source.  Basse  v.  Cadwal- 
lader  ct  aL,        Tex.  (24  S.  W.  Rep.  798). 

Sec.  619.  Presumptions.  There  is  no  presumption 
that  the  grantor  in  a  deed  is  a  married  man  or  that  he  occupies 
the  premises  as  a  homestead,  and  there  is  no  burden  on  the 
party  tracing  title  to  prove  the  negative  of  these  facts.  Nico- 
demus  v.  Toung,         la.  (57  N.  W.  Rep.  906).     Suicide 

does  not  of  itself  raise  the  presumption  of  such  insanity  as 
would  invalidate  a  deed.  Jones  v,  Gorham  et  aL,  90  Ky. 
622  (14  S.  W.  Rep.  599 ;  29  Am.  St.  Rep.  428).  It  will  be 
presumed  that  commissioners  appointed  to  condemn  the  right 
of  way  for  a  railroad  proceed  rightly  and  according  to  the 
statute  until  the  contrary  is  made  to  appear.  Leavenworth^ 
N,  d  5.  /?.  Co.  V.  Meyer,  50  Kan.  25  (81  Pac.  Rep.  700)- 
Possession  of  land  for  a  century  and  a  quarter  under  a  claim 
of  right  to  fixed  boundaries,  raises  the  presumption  of  a  g^nt. 
Van  Roscnhurg  v.  Haynes,  85  Tex.  857  (20  S.  W.  Rep.  148) ; 
Texas  Mexican  R.  Co.  v.  Uribe  et  aL,  85  Tex.  886  (20  S. 
W.  Rep.  158).  A  tax  deed,  issued  in  June,  1875,  and  made 
by  statute  prima  facie  evidence  of  title  in  the  purchaser,  and 
duly   recorded,  is,  in   the  absence  of  any  showing   that  the 
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grantee  had  conveyed,  prima  facie  evidence  that  he  was  still 
the  owner  in  1877.  Br<ywn  v.  Castellow,  88  Fla.  204  (14  So. 
Rep.  822).  Courts  do  not  take  judicial  notice  of  their  rec- 
ords and  proceedings  in  other  causes.  Grace  v.  Ballou  et  aLj 
S.  Dak.  (56  N.  W.  Rep.   1075) .     Where  a  church 

held  property  with  power  to  convey  with  consent  of  its  "  ses- 
sion," the  fact  that  a  deed  executed  by  the  church  was  made 
with  such  consent  may  be  presumed  from  lapse  of  time. 
Bredenburgy.  Bardin,  86  S.  C.  197  (15  S.  E.  Rep.  872). 
Ownership  of  real  estate  showi^  to  have  existed  at  any  time, 
is  presumed  to  have  continued  until  it  is  shown  to  have  ceased. 
Lind  V.  Lind,  58  Minn.  48  (54  N.  W.  Rep.  984). 

Sec.  620.  Parol  evidence  in  real  actions.  Parol 
evidence  is  admissible  to  show  the  true  consideration  of  a 
deed  or  mortgage,  Louisville^  St,  Z-.  ^  T.  /?.  Co,  v. 
Neafus,  98  Ky.  58  (18  S.  W.  Rep.  1030)  ;  Bourne  v.  Bourne, 
92  Ky.  211  (17  S.  W.  Rep.  448);  Rankin's  Admr's  v.  Wal^ 
lace,        Ky.  (14  S.  W.  Rep.  79)  ;  Maris  et  ux.  v.  lies, 

8  Ind.  App.  579  (80  N.  E.  Rep.  152)  ;  Cutler  v.  Steele,  98 
Mich.  204  (58  N.  W.  Rep.  521) ;  and,  in  an  action  to  set 
aside  a  deed,  it  is  proper  to  prove  by  parol  the  true  considera- 
tion of  the  deed  and  the  time  and  manner  of  its  payment, 
Beckman  v.  Beckman  et  aL,  86  Wis.  655  (57  N.  W.  Rep. 
1117)  ;  Becker  v.  Knudson,  86  Wis.  14  (56  N.  W.  Rep.  192); 
but  where  such  evidence  engrafts  any  conditions  upon  the 
contract  it  should  be  excluded,     Kracke  v.  Homeyer  et  ux,, 

la.  (58  N.  W.  Rep.  1056).     In  a  recent  case  it  is 

said:  *'An  oral  stipulation  may  always  be  shown  that  the 
instrument  was  not  to  become  of  binding  force  unless  some 
condition    precedent    was   previously   fulfilled."     Bourke  v. 
VanKcuren,  Colo.  (86   Pac.    Rep.  882).      A   quit- 

claim  deed  cannot,  by  parol  agreement,  be  converted  into  a 
warranty  deed,  Cartier  v.  Douville,  98  Mich.  22  (56  N.  W. 
Rep.  1045)  ;  nor  the  name  of  the  grantee  be  supplied,  Allen 
V.  Allen,  48  Minn.  462  (51  N.  W.  Rep.  478)  ;  nor  the  reserva- 
tion of  a  building,  In  re  Perkins'  Estate,  65  Vt.  818  (26 
Atl.  Rep.  687).  A  written  contract  for  the  sale  of  land  can 
not  be  waived  by  parol  proof  even  as  to  the  quantity  of  the 
land,  OhUrt  v.  Alderson  et  aL,  86  Wis.  488  (57  N.  W.  Rep. 
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88)  ;  and  it  is  inadmissible  to  show  the  nature  of  the  estate 
intended  to  be  conveyed  by  a  grantor's  written  conveyance, 
Prichard  v.  James  et  al.,  98  Ky.  806  (20  S.  W.  Rep.  216). 
Parol  evidence  will  not  be  received  to  ingraft  upon  or  incor- 
porate into  a  valid,  written  contract,  an  agreement  made 
contemporaneously  therewith  and  inconsistent  with  its  terms. 
The  fraud  which  will  let  in  such  evidence  must  be  fraud  in 
the  procurement  of  the  instrument  which  goes  to  its  validity, 
or  some  breach  of  confidence  in  using  a  paper  delivered  for 
one  purpose  by  fraudulently  perverting  it  to  another.  Hukill 
V.  Guffey  et  aL,  87  W.  Va.  425  (16  S.  E.  Rep.  544).  Where 
there  is  a  parol  agreement  which  is  collateral  to  a  written 
contract  and  not  inconsistent  therewith,  being  on  a  distinct 
subject  upon  which  the  written  instrument  is  silent,  it  may  be 
established  by  parol  evidence.  Durkin  v.  Cobleigh^  156  Mass. 
108  (80  N.  E.  Rep.  474;  82  Am.  St.  Rep.  486;  17  L.  R.  A. 
270). 

Sec.  621.     Evidence — Admissibility  of  opinions.    In 

actions  affecting  real  property,  opinions  of  witnesses  may  be 
admitted  as  to  the  extent  to  which  the  carrying  capacity  of  an 
irrigating  ditch  was  diminished  by  the  building  of  a  railroad 
over  and  along  such  ditch,  Denver^  T,  d:  Ft.  W.  R,  Co.  v. 
Pulaski  Irr.  Ditch  Co.,  19  Colo.  867  (85  Pac.  Rep,  910); 
Osten  V.  Jerome,  98  Mich.  196  (58  N.  W.  Rep.  7).  Before  a 
witness  can  give  his  opinion  as  to  the  damage  done  to  land  it 
must  be  shown  that  he  knows  the  value  of  the  land.  Chicago, 
K.  d  W.  R.  Co,  V.  Stewart,  50  Kan.  88  (81  Pac.  Rep.  668). 
Upon  the  question  of  the  value  of  property  and  as  to  the 
amount  of  damages  done  ^o  property,  parties  shown  to  be 
acquainted  with  the  value  or  damage  may,  in  connection 
with  the  facts,  state  their  opinion  as  to  the  value  or  damages. 
St.  Louis,  K.  dc  N.  W.  R,  Co,  v.  St.  Louis  Union  Stock- 
yard Co.,  120  Mo.  541  (26  S.  W.  Rep.  899)  ;  Andrews  v. 
Toumans,  82  Wis.  81  (52  N.  W.  Rep.  23);  Chicago,  P.  £  St. 
L.  Ry.  Co.  V.  Nix,  187111.  141  (27  N.  E.  Rep.  81) ;  Chicago, 
R.  I.  £  P.  R.  Co.  V.  Larsen,  19  Colo.  71  (84  Pac.  Rep. 
477).  Expert  witnesses  are  competent  to  show  that  the  con- 
struction of  a  railway  embankment  did  not  conduce  to  the 
overflow  of  lands,  and  also  to  show  the  cause  and  manner  of 
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sedimentary  deposits  in  streams  and  their  effects.  Ohio  <&  J/, 
Ry.  Co.  V.  Webb,  142  111.  404  (82  N.  E.  Rep.  527)  ;  Ohio  £ 
M.  Ry.  Co.  V.  Neutzel,  148  111.  46  (82  N.  E.  Rep.  529).  As 
to  opinions  of  real  estate  agents  on  questions  of  value,  see, 
Laing  v.  United  New  Jersey  R.  R.  S  Canal  C7(?.,54  N.  J. 
L.  576  (25  Atl.  Rep.  409;  88  Am,  St.  Rep.  682). 

Sec.  622.  Documentary  evidence — Miscellaneous 
notes.  The  American  State  Papers,  published  by  order  of 
Congress,  and  the  copies  which  they  contain  of  legislative 
and  executive  documents,  are  admissible  in  evidence. 
Clemens  v.  Meyer  et  aL,  4A  La.  An.  890  (10  So.  Rep.  797). 
Under  S.  &  B.  Ann.  Wis.  Stat.,  §  4151a,  certified  copies  of  the 
government  plat,  survey,  and  field-notes  kept  in  the  ofGce  of 
the  commissioners  of  public  lands,  are  admissible  in  evidence. 
Lally  V.  Rossman,  82  Wis.  147  (51  N.  W.  Rep.  1182). 
Mich.  Laws  1865,  Act  No.  815,  construed — "Scranton  Ab- 
stract" as  evidence.  Sauers  v.  Giddings^  90  Mich.  50  (51 
N.  W.  Rep.  265).  111.  Rev.  Stat.  1874,  ch.  116,  par.  29,  ap- 
plied— abstracts  as  evidence.,  Chicago  <&  A,R.  Co.y.  Keegan 
et  ux..        111.  (81  N.  E.  Rep.  505).     Neb.  Comp,  Stat. 

1891,  ch.  78,  §  18,  construed — record  of  deed  as  evidence. 
Rupert  V.  Penner,  85  Neb.  587  (58  N.  W.  Rep.  598 ;  17  L. 
R.  A.  824).  ]S.  C.  Code,  §§  55,  56,  applied— copies  of  de- 
stroyed records  as  evidence.  Hopper  et  ux.  v.  Just  ice,  111 
N.  C.  418  (16  S.  E.  Rep.  626).  As  to  when  maps  may  be  in- 
troduced in  evidence.  Conover  v.  RusSy  29  Fla.  888  (10  So. 
Rep.  585).  A  copy  of  a  patent,  certified  by  the  commissioner 
of  the  general  land  ofHce  under  seal,  may  be  introduced  in 
evidence,  without  accounting  for  the  original.  Beasley  etal.  v. 
Clark,         Ala.  (14  So.  Rep.  744).     A  deed  by  the  gov- 

ernor of  the  State  of  Illinois  purporting  to  be  executed  under 
the  seal  of  the  state  is  admissible  in  evidence  without  proof  of 
formal  acknowledgment.  Chicago  <&  A.  R.  Co,  v.  Keegan  et 
ux,.        111.  (81   N.   E.    Rep.   505).     A   statute   (N.   C. 

Law  of  1885,  ch.  147)  providing  that  no  conveyance  of  land, 
or  contract  to  convey,  shall  be  valid  to  pass  any  property  **  as 
against  creditors  for  a  valuable  consideration,"  but  from  the 
registration  thereof,  does  not  require  registration  of  a  contract 
for  the  sale  of  land  in  order  for  it  to  be  admissible  in  evidence. 
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Hargrove  et  al.  v.  Adcock,  111  N,  C.  166  (16  S.  E.  Rep.  16). 
Under  Mo.  Rev.  Stat.  1889,  §  4865,  a  deed  which  has  been  on 
record  for  thirty  years  is  admissible  without  proof  of  its  execu- 
tion. Brawn  v.  Oldham,  Mo.  (27  S.  W.  Rep.  409). 
A  deed  in  the  form  of  a  conveyance  from  the  grantor  individ- 
ually, except  that  to  his  signature  is  added  the  word  "  admin- 
istrator," is  admissible  as  an  administrator's  deed  where  the 
record  shows  that  such  party  was  administrator  of  the  estate 
to  which  the  land  belonged.  Cohea  et  al,  v.  yohnson,  69 
Miss.  46  (18  So.  Rep.  40).  Under  Ark.  Mansf.  Dig.,  §§  668, 
669,  the  deed  of  a  commissioner  in  foreclosure  or  other  pro- 
ceedings, regular  on  its  face,  vests  a  valid  title  in  the  grantee, 
and  is  evidence  of  the  regularity  and  legality  of  the  sale  un- 
til the  contrary  is  shown,  and  should  be  received  in  evidence 
without  further  proof.  Huggins  v.  Dahhs,  57  Ark.  628  (22 
S.  W.  Rep.  568).  Mich.  How.  Stat.,  §  5678,  which  makes 
the  deed  of  an  executor,  administrator  or  sheriff,  the  record 
thereof,  or  a  certified  copy  of  such  record,  ^'' prima  facie  evi- 
dence of  the  regularity  of  all  proceedings  "  required  by  law 
anterior  to  such  deed,  is  held  to  f>e  retroactive  in  its  operation . 
Sauers  v.  Giddings,  90  Mich.  50  (51  N.  W.  Rep.  265).  A 
deed  properly  acknowledged  is  admissible  in  evidence,  al- 
though the  record  of  it  does  not  show  any  acknowledgment 
Gardner  et  al.  v.  Port  Blakely  Mill  Co,,  8  Wash.  St.  1  (85  Pac. 
Rep.  402).  A  certified  copy  of  a  deed  should  show  that  the 
oflScer's  certificate  of  acknowledgment  was  duly  attested  by 
his  ofiicial  seal.  Pitts  v.  Seavey,  la.  (55  N.  W.Rep. 
480).  Certified  copies  of  a  deed  are  admissible  without  proof 
of  the  execution  of  the  original  deed.  Stone  v.  Fitts,  88  S.  C. 
898  (17  S.  E.  Rep.  186) .  In  Texas,  the  deed  records  are  inadmis- 
sible to  prove  a  deed  without  accounting  for  the  original,  or 
filing  the  original,  or  a  certified  copy  with  the  papers  of  the 
case.  Watters  v.  Parker,  Tex,  (19  S.  W.  Rep. 
1022).  Under  Tex.  Rev.  Stats.,  art.  5,  a  certified  copy  of  a 
deed  is  admissible  upon  an  afifidavit  of  the  attorney  of  the 
party  ordering  it  to  the  effect  that  neither  he  nor  his  client 
could  procure  the  original.  Southall  v.  Southall,  6  Tex.  Civ. 
App.  694  (26  S.  W.  Rep.  150).  Texas  Rev.  Stat.,  §4159,  pro- 
viding that  conveyances  executed  without  the  state  shall  be 
presumed  to  be  acknowledged  or  proved  in  conformity  with 
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the  law  of  the  place  of  their  execution  andr  making  the 
record  of  such  instruments  evidence,  applies  to  a  power  of  at- 
torney executed  in  another  state.  Slaughter  v.  Bernards^  88- 
Wis.  Ill  (59  N.  W.  Rep.  576).  A  certified  copy  of  a  deed 
recorded  in  a  given  county  is  not  admissible  in  evidence  unless 
it  appears  that  the  land  was  situated  in  such  county  at  the 
time  of  the  registration  of  the  deed.  Totnlinson  v.  League^  6 
Tex.  Civ.  App.  288  (25  S.  W.  Rep.  818).  Mo.  Rev.  Stat. 
1889,  §  4861,  construed — certified  copies  of  deed  record  as 
evidence.  Frank  v.  Renter,  116  Mo.  517  (22  S.  W.  Rep- 
812). 

Sec.  623.  Judgments — Conclusiveness  of  upon  title. 
A  judgment,  sentence,  order,  or  decree  passed  by  a 'court  of 
competent  jurisdiction,  which  creates  or  changes  a  title,  or 
any  interest  in  an  estate,  is  .not  only  final  as  to  the  parties 
themselves,  and  all  claiming  under  them,  but  furnishes, 
conclusive  evidence  to  all  mankind  that  the  right  or  interest 
belongs  to  the  party  to  whom  the  court  adjudges  it.  Grevetn- 
berg  et  al.  v.  Bradford,  44  La.  400  (10  So.  Rep.  786)  ;  Prince 
V.  Antle,  90  Ky.  188  (18  S.  W.  Rep.  486).  An  order  of  con- 
firmation is  in  its  nature  so  far  final  that  a  purchaser  from  the 
party  to  whom  a  deed  has  regularly  issued,  pursuant  to  such 
order,  is  not  bound  by  a  subsequent  revocation  thereof  upon 
proceedings  commenced  after  he  had  acquired  title,  Hollistcr- 
v.  Mann  et  al.,  40  Neb.  572  (58  N.  W.  Rep.  1126)  ;  but  in 
Michigan  it  is  held  that  purchasers  buy  at  their  own  risk  as  ta 
the  validity  of  a  decree  giving  their  own  title.  Cook  v.  French 
et  al.,  96  Mich.  525  (56  N.  W.  Rep.  101).  A  judgment  of  a 
court  upon  a  subject  within  its  general  jurisdiction,  but  which 
is  not  brought  before  it  by  any  statement  or  claim  of  the  par- 
ties, and  which  is  foreign  to  the  issues  submitted  for  its  determi- 
nation, is  a  nullity.  Lincoln  Nat.  Bank  v.  V^irgin  et  al.,  86- 
Neb.  785  (55  N.  W.  Rep.  218).  The  fact  that  the  circuit 
court,  upon  the  cause  being  remanded  to  it  by  the  appellate 
court,  departed  from  the  mandate  of  that  court  in  rendering  a 
decree,  does  not  render  the  decree  void  on  collateral  attack, 
especially  after  the  lapse  of  eight  years,  where  it  is  not  shown 
that  the  aggrieved  party  was  under  any  disability,  or  was  in 
ignorance  of  the  alleged  error.      Vail  v.  Arkell  et  al.,  146  111. 


§  628, 624  REAL  ACTIONS.  748 

868  (84  N.  E.  Rep.  987) ;  affirming  48  III.  App.  466.  In  de- 
termining property  rights  depending  upon  a  judicial  decree, 
the  rights  of  the  parties  will  be  deemed  to  be  fixed  at  the  time 
of  the  rendition  of  the  decision  of  the  court.  Robinson  v. 
GoversetaL,VS&l<l.  Y.  425  (84  N.  E.  Rep.  209).  Judg- 
ments and  decrees  should  be  construed  so  as  to  give  them 
validity  rather  than  invalidity.  Thompson  v.  Crocker  et  aL^ 
18  Colo.  828  (82  Pac.  Rep.  881). 

Sec.  624.  Attacking  judgment  on  the  ground  of  fraud. 

The  acts  for  which  a  court  of  equity  v^ill,  on  account  of  fraud 
set  aside  or  annul  a  judgment  between  the  same  parties,  rend- 
ered by  a  court  of  competent  jurisdiction ,  have  relation  to  fraud 
extrinsic  or  collateral  to  the  matter  tried  by  the  first  court,  and 
not  to  a  fraud  in  a  matter  upon  which  the  decree  was  rendered. 
The  reason  of  this  rule  is  that  there  must  be  an  end  to  litiga- 
tion ;  and  when  the  parties  have  once  submitted  a  matter,  or 
have  had  an  opportunity  of  submitting  it,  for  investigation  and 
determination ,  and  when  they  have  exhausted  every  means  of 
reviewing  such  determination  in  the  same  proceeding,  it  must 
be  regarded  as  final  and  conclusive,  unless  it  can  be  shown 
that  the  jurisdiction  of  the  court  has  been  imposed  upon,  or 
that  the  prevailing  party,  by  some  extrinsic  or  collateral  fraud, 
has  prevented  a  fair  submission  of  the  controversy.  Endless 
litigation,  in  which  nothing  was  ever  finally  determined,  would 
be  worse  than  occasional  miscarriages  of  justice ;  and  so  the 
rule  is  that  a  final  judgment  cannot  be  annulled  merely  be- 
cause it  can  be  shown  to  have  been  based  upon  perjured  testi- 
mony ;  for,  if  this  could  be  once  done,  it  could  be  done  again  and 
again,  ad  infinitum.  Pealey  v.  Fcaley^  104  Cal.  854  (88  Pac. 
Rep.  49) .  The  equity  power  of  court  to  relieve  from  judg- 
ments procured  by  fraud  should  be  exercised  with  caution  and 
the  party  invoking  it  should  be  without  fault  and  proceed 
promptly.  English  v.  Aldrich  ct  aL,  182  Ind.  500  (81  N.  E. 
Rep.  456 ;  82  Am.  St.  Rep.  270.  A  decree  foreclosing  a 
mortgage  upon  real  estate  is  a  final  judgment,  and  upon  which 
the  parties  to  the  suit  may  rely ;  and  any  change  therein  and 
modification  thereof  without  lawful  notice,  particularly  after 
the  term  at  which  it  was  rendered,  is  null  and  void.  Homan 
y.  Hellman,  85  Neb.  414  (58  N.  W.  Rep.  869). 
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Sec.  625,  Appeals — ^As  to  when  appeals  lie.  An 
order  of  a  district  court  recalling  an  order  of  sale  in  a  decree 
foreclosing  a  real  estate  mortgage,  and  permitting  the  defend- 
ant in  such  decree  to  file  with  the  clerk,  more  than  twenty 
days  after  its  rendition,  a  request  for  a  stay  thereof,  is  not 
void.  Such  an  order  is  one  affecting  a  substantial  right  made 
upon  a  summary  application  in  an  action  after  judgement,  is  a 
final  order,  and  may  be  reviewed  on  error.  State  ex  reL  Har- 
ris V.  Lajlin,  40  Neb.  441  (58  N.  W.  Rep.  986).  Appeals 
lie  only  from  final  judgments  or  decrees ;  but  it  is  held  that  an 
order  granting  possession  of  land  condemned  is  a  final  appeal- 
able order.  Chicago  <&  N.  W.  R,  Co,  v.  City  of  Chicago^ 
148  111.  141  (85  N.  E.  Rep.  881).  In  Illinois  it  is  held  that  a 
decree  in  partition  denying  partition  of  a  portion  of  the  land, 
and  appointing  commissioners  to  partition  the  residue  is  ap-- 
pealable  as  involving  a  freehold  and  being  a  final  decree. 
Ames  Y.  Ames,  148  111.  821  (86  N.  E.  Rep.  110).  So  is  a 
decree  for  specific  performance  and  to  cancel  a  contract  for 
the  sale  of  land,  Hayes  v.  O'Brien,  149  111.  408  (87  N.  E. 
Rep.  78 ;  28  L.  R.  A.  555)  ;  but  a  decree  of  foreclosure  is  not, 
Van  Meter  v.  Thomas,         111.  (88  N.   E.  Rep.   1086)  ; 

but  a  decree  of  attachment  against  land  is,  Ducker  v.  Wear, 
145  111.  658  (84  N.  E.  Rep.  562).  Title  to  land  is  involved 
in  a  suit  to  cancel  the  contract  «of  purchase  and  deed  of  trust 
given  to  secure  the  purchase  price.  Hanna  v.  South  St. 
Joseph  Land  Co.,        Mo.  (28  S.  W.  Rep.  652).     It  is 

not  the  policy  of  the  courts  of  Ohio  to  allow  appeals  from 
orders  of  the  courts  of  common  pleas  in  proceedings  after 
judgment,  such  as  confirmations  of  or  setting  aside  sales  of 
real  estate  and  the  like.  McRoherts  v.  Lockwood  et  aL,  49  O. 
St.  874  (84  N.  E.  Rep.  784).  A  decree  taking  from  one 
party  the  right  of  redemption  given  him  by  a  former  decree 
in  the  same  suit,  and  conferring  such  right  on  another  party  to 
the  suit,  is  so  far  final  between  them  as  to  be  appealable. 
Burgess  v.  Buggies  et  aL,  146  111.  506  (84  N.  E.  Rep,  1086). 

Sec.  626.  Restitution  upon  reversal  of  judgment. 
Upon  the  reversal  of  a  judgment  upon  which  there  has  been 
a  sale  of  real  estate,  the  appellant  is  entitled  to  restitution  of 
the  land  or  its  value  without  regard  to  the  price  at  which  it 
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•sold.     Maynardy.  May,         Ky.  (25  S.  W.  Rep.  879). 

In  Florida  it  is  held  that  a  purchase  made  by  a  stranger  to  the 
record  in  a  chancery  proceeding,  who  has  advanced  his  money 
at  a  public  sale,  under  a  decree  rendered  by  a  court  of  compe- 
tent jurisdiction,  and  who  has  accepted  a  deed  upon  confirma- 
tion of  the  sale,  cannot  be  avoided  by  a  subsequent  reversal  of 
the  decree  for  error,  unless  the  decree  be  void.  Garvin  v. 
Watkins,  29  Fla.  151  (10  So.  Rep.  818).  Upon  reversal  by 
writ  of  error  of  a  judgment  in  ejectment,  by  virtue  of  which 
•  the  plaintiff  obtained  possession  of  the  premises  in  dispute,  the 
defendant  is  entitled  to  a  writ  of  restitution,  in  order  that  he 
may  be  restored  to  the  possession  of  the  premises,  together 
with  the  issues  thereof  from  the  time  of  entry  under  the 
erroneous  judgment.  Upon  application  for  such  writ  the 
court  will  not  consider  whether  the  plaintiff  has  acquired  an 
outstanding  title,  legal  or  equitable,  besides  that  involved  in 
the  action  of  ejectment.  Frey  et  al,  v.  Hcileman,  N.  J.L. 
(28  Atl.  Rep.  948).  Kansas  Civ.  Code,  §  467,  providing 
that  the  reversal  of  a  judgment  will  not  affect  the  title  of  a 
bona  Jide  purchaser  of  land  sold  under  such  judgment,  does 
not  protect  a  purchase  by  a  third  party  who  was  acting  for 
and  in  behalf  of  the  judgment  creditor.  Sheldon  et  ux,  v. 
Pruessnerct  al.,  52  Kan.  598  (85  Pac.  Rep.  204).  A  statute 
(W.  Va.  Code,  ch.  132,  §  8)  providing  that  **if  a  sale  of  prop- 
erty be  made  under  a  decree  or  order  of  a  court  and  such  sale 
be  confirmed,  though  such  decree  or  order  be  afterwards  re- 
versed or  set  aside,  the  title  of  the  purchaser  at  such  sale  shall 
not  be  affected  thereby,  but  there  may  be  restitution  of  the 
proceeds  of  sale  to  those  entitled,"  does  not  protect  a  pur- 
chaser at  a  judicial  sale  when  the  record  shows  that  necessary 
parties  interested  in  the  property  sold,  having  liens  thereon, 
were  not  before  the  court  when  the  sale  was  ordered  and  con- 
iirmed.      Turk  v.  Skiles.  88  W.  Va.  404  (18  S.  E.  Rep.  561). 
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Sec.  627.     Authority  of  agent.     To  entitle  a  real  estate 
agent  to  commissions,  a  contract  of  employment  is  necessary. 

This  is  as  true  of  any  agency  to  find  a  purchaser  as  of  an 
agency  with  power  to  sell.  When  a  broker  asks  and  obtains 
from  the  owner  the  price  at  which  he  is  willing  to  sell  certain 
real  estate — this,  without  more,  does  not  establish  the  relation 
of  principal  and  agent  between  the  owner  and  the  broker, 

Casincr  v.  Richardson,  18  Colo.  496  (88  Pac.  Rep.  168)  ; 
Kramer  v.  Blair  ct  aL,  88  Va.  456  (18  S.  E.  Rep.  914).  An 
agent  for  the  sale  of  lands  cannot  make  a  contract  binding 
upon  his  principal  which  exceeds  the  scope  of  authority  from 
his  principal.  Monson  et  aL  v.  Kill,  144  111.  248  (88  N.  E. 
Rep.  48).  In  the  absence  of  an  express  direction  the  agency 
of  a  broker  extends  only  to  bringing  the  parties  together  and 
not  to  the  making  of  the  contract,  Overman  v.  Herndon,  71 
Miss.  828  (15  So.  Rep.  185).  Where  one  assumes  to  act  for 
another  by  executing  a  written  contract  for  the  sale  of  land 
and  the  act  is  ratified  by  the  principal,  by  the  execution  of  a 
deed  provided  for  in  the  contract,  he  will  be  estopped  to  deny 
his  liability  under  the  contract.  Tawnsend  v.  Kennedy, 
S.  Dak.  (60  N.  W.  Rep.  164).     Mere  verbal  authority 

to  sell  land  does  not  authorize  the  appointment  of  a  sub-agent 
without  the  knowledge  and  consent  of  the  principal,  but  the 
acts  of  such  sub-agent  may  be  so  ratified  as  to  bind  the  prin- 
cipal. Tynan  v.  Dullnig,  Tex.  (25  S.  W.  Rep. 
465).  Where  the  power  to  sell  land  is  given  jointly  to  two 
persons,  or  more,  one  alone  cannot  execute  it.  Rundle  v. 
Cutting,  18  Colo.  887  (32  Pac.  Rep.  994).  Authority  to  sell, 
unless  otherwise  expressly  provided,  means  to  sell  for  cash  on 
delivery  of  deed.  Marble  v.  Bang,  54  Minn.  277  (55  N,  W. 
H.ep.  1181).     Where  the  authority  is  given  to  a  broker- to  sell 
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land  it  is  presumed  to  continue  until  a  revocation  is  affirma- 
tively shown.  Bourke  v.  Van  Keuren^  Colo.  (36 
Pac.  Rep.  882).  When  a  special  agent  for  sale  of  property 
exceeds  the  scope  of  his  authority,  the  principal  is  not  bound 
by  the  unauthorized  act.  Giving  an  agent  authority  to  sell 
real  estate  at  a  fixed  price  does  not,  of  itself,  authorize  such 
agent  to  give  a  third  party  a  mere  option  to  purchase.  Before 
a  person  can  be  bound  upon  the  ground  of  ratification  of  an 
unauthorized  act  of  an  agent,  it  must  appear  that  the  princi- 
pal had  full  knowledge  of  all  the  material  facts  affecting  her 
interests  in  the  transaction.  Pield  v.  Small.,  17  Colo.  886 
(80  Pac.  Rep.  1084).  After  a  contract  for  the  sale  of  land 
has  been  executed  by  the  principals  and  a  deed  placed  in 
escrow,  the  agent  effecting  the  sale  has  no  authority  to  make 
any  contract  or  agreement  in  respect  to  a  change  of  conditions 
upon  which  the  deed  is  to  be  delivered.  Greening"  v.  Steele^ 
122  Mo.  287  (26  S.  W.  Rep.  971).  A  direction  of  the 
owner  to  an  agent  to  sell  for  a  certain  sum  "  if  accepted  right 
away,"  gives  the  agent  a  reasonable  time  to  negotiate  with 
the  purchaser ;  and  what  is  a  reasonable  time  is  a  question  of 
fact  for  the  jury.  Lorimer  v.  Boylan^  98  Mich.  18  (56  N.  W. 
Rep.  1048) .  The  husband  is  not  bound  by  a  contract  for  the 
sale  of  his  land  made  by  a  broker  in  pursuance  to  letters  and 
telegrams  sent  by  such  husband's  wife,  although  she  was  at- 
tending to  his  correspondence,  unless  it  appear  that  she  had 
written  authority  to  give  such  directions  or  they  were  ex- 
pressly approved  by  him.  Edwards  v.  Tyler  et  a/.,  141  III. 
454  (81  N.  E.  Rep.  812).  A  parol  employment  is  sufficient. 
Vaughan  v.  McCarthy^  Minn.  (60  N.  W.  Rep. 
1075).  A  statute  (S.  Dak.  Comp.  Laws,  §§  8245,  8544, 8617, 
8971)  which  provides  that  real  estate  can  only  be  transferred 
by  an  instrument  in  writing,  or  by  an  agent  authorized  to  do 
so  by  writing,  does  not  require  the  employment  of  an  agent 
to  find  a  purchaser  for  real  estate  to  be  in  writing.  Mc- 
Laughlin el  al.  V.  Wheeler  et  aL,  1  S.  Dak.  497  (47  N.  W. 
Rep.  816).  In  the  absence  of  special  limitations  an  agent  has 
a  right  to  contract  that  his  principal  will  convey  a  good 
title.  McLaughlin  et  al,  v.  Wheeler  et  aL^\  S.  Dak.  497 
(47  N.  W.  Rep.  816).  A  contract  with  a  real  estate  agent 
to  sell  lots,  providing  for  additional  pay,  in  case  he  sells  all  of 
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the  property  within  one  year,  gives  him  a  year  in  which  to 
make  a  sale,  and  his  agency  can  not  be  revoked  prior  to  the 
expiration  of  that  time,  provided  he  is  diligent  in  his  efforts. 
Glover  v.  Henderson,  120  Mo.  868  (25  S.  W.  Rep.  175). 
Under  Cal.  Civ.  Code,  §  1624,  requiring  **  an  agreement  author- 
izing or  employing  an  agent  or  broker  to  purchase  or  sell  real 
estate  for  compensation  or  a  commission,"  to  be  in  writing,  no- 
recovery  can  be  had  by  a  real  estate  agent  on  an  oral  agree- 
ment to  use  his  knowledge  and  influence  to  enable  one  to  sell 
or  exchange  certain  land,  Shanklin  v.  Hall,  100  Cal.  26  (84 
Pac.  Rep.  686).  A  contract  of  purchase  obtained  from  the 
owner  to  which  the  agent  himself  is  secretly  a  party  is  invalid* 
Green  v.  Knock,  92  Mich.  26  (52  N.  W.  Rep,  80). 

Sec.  628.     Commission — Right  to  recover.     Where  a 

real  estate  broker  is  employed  to  procure  a  purchaser  or  trade 
for  property  at  a  fixed  commission,  he  is  not  entitled  to  receive 
it  unless  he  be  the  primary,  proximate  and  procuring  cause 
of  the  sale  or  exchange  which  was  made.  Latshaw  et  al.  v. 
Moore  et  al.,  58  Kan,  284  (86  Pac.  Rep.  842)  ;  Leonard  etaL 
V.    Roberts,         Colo.  (86   Pac.    Rep.   880)  ;  ^uinby  v. 

Tedford,  4  Colo.  App.  210   (85  Pac.   Rep.  276) ;  Terry  v. 
Wilson's  Estate,  50  Minn.  570  (52  N.  W.  Rep.  978)  ;  Francis 
V.  Eddy  et  al.,  49  Minn.  447  (52  N.  W.    Rep.  42);  Piatt 
V.  Johr,         Ind.  App.  (86  N.  E.  Rep.  294)  ;  Crombie  v. 

Waldo,  187  N.  Y.  129  (82  N.  E.  Rep.  1042)  ;  Bcatty  v. 
Russell,  41  Neb.  821  (59  N.  W.  Rep.  919).  Where  property 
is  in  the  hands  of  two  or  more  agents  for  sale,  commission  is 
due  to  the  agent  who  is  the  procuring  cause  of  the  sale ;  the 
one  whose  efforts  first  engage  the  attention  of  the  purchaser. 
Clifford  et  al.  v.  Meyer  et  al.,  6  Ind.  App.  638  (84 N.  E.  Rep. 
28).  In  a  recent  case  the  Supreme  Court  of  California  say : 
"  The  contract  of  the  broker  is  to  negotiate  a  sale ;  that  is,  to 
procure  a  valid  contract  to  purchase,  which  can  be  enforced 
by  the  vendor  if  the  title  is  perfect,  or  if  he  does  not  procure 
such  contract,  to  bring  the  vendor  and  the  proposed  purchaser 
together,  that  the  vendor  may  secure  such  contract,  unless  he  is 
willing  to  trust  to  an  oral  agreement."  Gunn  v.  Bank  of  Cali- 
fornia, 99  Cal.  849  (88  Pac.  Rep.  1105).  The  purchaser  pro- 
duced  by  the  agent  must  be  able,  ready  and  willing  to  enter 
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into  a  contract  corresponding  in  all  respects  with  the  terms 
upon  which  the  agent    took  the   property  to  sell,  or   the  new 
terms  must  be  acceptable  to  the  vendor  in  order  to  entitle  the 
agent  to   a  commission.      Tousey  et  aL  v.    Etzel  ei  aL^ 
Utah  (84  Pac.  Rep.  291)  ;    Aigler  et  aU  v.  Carfenier 

Place  Land  Co.,  51  Kan.  718  (88  Pac.  Rep.  598) ;  Siemsen 
V.  Homan,  85  Neb.  892  (58  N.  W.  Rep.  1012)  ;  Butler  y. 
Baker,  17  R.  I.  582  (28  Atl.  Rep.  1019;  88  Am.  St.  Rep. 
897) ;  Gerding  v.  Haskin  et  a/.,  141  N.  Y.  514  (86  N.  E. 
Rep.  601)  ;   Gleason  v.  Nelson,         Mass.  (88  N.  E.  Rep. 

497) ;  Atkinson  v.  Pack,  114  N.  C.  597  (19  S.  E.  Rep.  628); 
Armstrong  v.  O'Brien,  88  Tex.  685  (19  S.  W.  Rep,  268). 
His  commission  is  earned  when  he  has  found  a  purchaser  able, 
ready,  and  willing  to  take  the  property  on  the  terms  pre- 
scribed by  his  principal.  McLaughlin  etal,  v.  Wheeler  ei  al.y 
1  S.  Dak.  497  (47  N.  W.  Rep.  816)  ;  Gelatt  v.  Pidg^,  117  Mo. 
558  (28  S.  W.  Rep.  882;  88  Am.  St.  Rep.  688)  ;  Vau^rhan 
V.    McCarthy,         Minn.  (60  N.  W.    Rep.  1075).    He 

may  recover  commissions  for  a  sale  made  on  terms  different 
from  the  original  contract,  where  the  change  is  ratified  by  his 
principal.  Gelatt  v.  Pidge,  117  Mo.  658  (28  S.  W.  Rep.  882; 
88  Am.  St.  Rep.  688) .  Where  the  right  to  or  amount  of  com- 
mission is  fixed  by  a  contract,  its  terms  will  control  unless 
defeated  through  the  fraud  or  misconduct  of  the  owner.  Cre- 
nier  v.  ^fillcr,  56  Minn.  52  (57  N.  W.  Rep.  818)  ;  Condictx. 
Cawdrey,  139  N.  Y.  278  (84  N.  E.  Rep.  781)  ;  Kost  v.  Reily, 
62  Conn.  57  (24  Atl.  Rep.  519).  Voluntarily  introducing  a 
prospective  purchaser  to  one  who  has  land  to  sell,  without  any 
contract,  does  not  entitle  a  real  estate  broker  to  a  commission. 
Walton  V.  Clark,  54  Minn.  841  (56  N.  W.  Rep.  40).  Where 
the  agent  has  performed  much  labor  and  incurred  large  ex- 
pense, upon  a  revocation  of  his  authority  he  will  be  entitled  to 
recover  on  a  quantum  meruit  for  his  time  and  expense.  Jacket 
V.  Caldwell,  156  Pa.  St,  266  (26  Atl.  Rep.  1068).  Where 
one  agrees  to  pay  the  "  usual  commission  "  he  is  bound  by  a 
custom  of  real  estate  agents.  Thomas  v.  Brandt,  Md. 
(26  Atl.  Rep.  524).  Under  Tex.  Rev.  Stat.,  art.  2192,  pro- 
viding for  the  allowance  to  executors  of  all  reasonable  ex- 
penses and  attorney  fees  necessarily  incurred  by  them  in  the 
management  of  the  estate,  it  is  held  that  an  executor  having 
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the  pcwer  to  sell  real  estate,  may  employ  an  a^ent  to  procure 
^  a  purchaser  for  him,  and  the  estate  become  liable  for  his  com- 
missions. Armstrong  et  aL  v.  O^Brien^  88  Tex.  685  (19  S.  W. 
Rep.  268).  A  commission  cannot  be  recovered  for  procuring 
a  purchaser  where  the  sale  is  abandoned  with  the  consent 
of   the  agent.     Sawyer  v.  Bowman^        la.  (59  N.  W. 

Rep.  27) . 

Sec.  629,  Double  commission.  A  real  estate  broker, 
ivho  brings  together  parties  who  make  an  exchange  of  lands, 
xind  w^hose  action  terminates  with  bringing  them  together,  the 
terms  of  the  exchange  being  settled  by  the  principals  them- 
selves, is  entitled  to  collect  commissions  from  both  parties 
where  both  have  agreed  to  pay.  Manders  et  aL  v.  Crafty  8 
Colo.  App.  286  (82  Pac.  Rep.  886).  This  would  be  the  rule 
although  each  of  them  was  ignorant  of  his  employment  by  the 
other.  Montross  v.  Eddy,  94  Mich.  100  (58  N.  W.  Rep. 
916).  But  such  agent  cannot  recover  a  double  commission  if 
either  of  the  parties  rely  to  some  extent  upon  his  judgment  as 
to  the' subject-matter  of  the  sale.  McDonald  v.  Maltz,  94 
Mich.  172  (58  N.  W.  Rep.  1058).  The  right  to  double  com- 
mission depends  wholly  upon  the  character  of  the  employ- 
ment. A  broker  must  not  be  in  a  position  where  his  interests 
and  his  duty  to  his  employer  might  clash.  Knauss  v.  Gott- 
fried  Kreuger  Brewing  Co.,  142  N.  Y.  70  (86  N.  E.  Rep. 
867)  ;  Campbell  v.  Baxter,  41  Neb.  729  (60  N.  W.  Rep.  90). 
He  cannot  act  for  both  parties  without  the  full  knowledge 
and  consent  of  both.  Armstrong  et  al,  v.  O^Brien,  88  Tex. 
685  (19  S.  W.  Rep.  268). 

Sec.  630.  Sale  by  owner.  Where  the  owner  of  real 
•estate  has  placed  it  in  the  hands  of  agents  for  sale,  he  cannot, 
with  knowledge  that,  the  agents  are  negotiating  with  a  pro- 
posed purchaser,  cancel  their  authority,  effect  the  sale  him- 
self, and  avoid  the  payment  of  their  commissions.  Heaton  v. 
Edwards,  90  Mich.  500  (51  N.  W.  Rep.  544)  ;  Green  et  aL 
v.  Cole,        Mo.  (24  S.  W.  Rep.  1058).     A  real  estate 

agent  or  broker,  when  duly  appointed  to  make  a  sale  of  prop- 
erty, is  entitled  to  his  commission  when  he  has  procured  and 
reported  to  his  principal  a  party  ready,  able,  and  willing  to 
purchase  upon  the  owner's  terms,  although  the  owner  himself 
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really  consummates   and   completes  the  sale.     Scoti  ei  al,  v. 
Clark,         S.  Dak.  (54  N.    W.   Rep.   588).     Or  where 

the  owner  has  consummated  such  sale  without  the  knowledge 
of  the  agent.  Woodall  v.  J^oster.Ql  Tenn.  195  (18  S.  W. 
Rep.  241).  Where  property  is  placed  in  the  hands  of  a  real 
estate  agent  for  a  definite  time  the  owner  may  make  a  sale 
after  the  expiration  of  such  period  without  incurring  any  lia- 
bility to  pay  commissions.  Learned  v.  McCoy,  4  Ind.  App. 
288  (80  N.  E.  Rep.  717).  A  landowner  is  not  liable  for  com- 
missions on  a  sale  made  by  himself  after  he  has  revoked 
the  agent's  authority,  to  one  who  had  declined  to  purchase 
from  the  agent.     Bailey  v.  Smith,         Ala.  ( 15  So.  Rep. 

900). 

Sec.  631.  Defense  to  actions  for  commissions.  In 
an  action  by  a  real  estate  broker  to  recover  his  commission  for 
procuring  a  purchaser,  it  is  no  defense  to  show  that  he  made 
an  agreement  with  the  purchaser  to  divide  his  commission 
with  him  in  order  to  induce  the  purchase ;  or  that  it  was  in  the 
hands  of  other  agents  who  first  showed  the  land  to  the  purchaser. 
Scott  et  al.  V.  Lloyd  et  al,,  19  Colo.  401  (85  Pac.  Rep.  788). 
If  the  agent  is  secretly  employed  by  both  purchaser  and  seller, 
or  is  guilty  of  fraud,  he  is  not  entitled  to  commission.  Shep- 
ard  et  aL  v.  Hillet  al.,  6  Wash.  St.  605  (84  Pac.  Rep.  159)  ; 
Phinneyv,  Hall,         Mich.  (59  N.   W.  Rep.  814).     A 

broker's  right  to  recover  is  not  defeated  by  his  knowledge  of 
the  vendor's  want  of  title  to  the  property,  Martin  v.  Ede, 
.108  Cal.  157  (87  Pac.  Rep.  199)  ;  and  any  illegality  of  the 
contract  between  the  principals  which  will  affect  the  broker's 
right  of  commission  must  have  been  known  to  him  at  the 
time  of  rendering  the  service  in  order  to  defeat  his  right 
of  commission,  Walsh   v.  Hastings,         Colo.  (88   Pac. 

Rep.  824).  Where  the  broker  finds  the  purchaser,  his  right 
to  commission  cannot  be  defeated  by  showing  that  the  nego- 
tiations leading  up  to  the  sale  were  conducted  through  another 
broker  to  whom  the  vendor  paid  a  commission,  Pcckham  v. 
Ashhurst,         R.  I.  (28  Atl.  Rep.  887)  ;  nor  by  the  fail- 

ure of  the  vendor  and  vendee  to  perform  their  contract. 
Gilder  v.  Davis,  187  N.  Y.  504  (88  N.  E.  Rep.  599;  20  L. 
R.  A.  898).     Where  the  purchaser  has  been  accepted  by  the 
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owner  and  the  contract  entered  into  and  such  purchaser  is 
solvent  and  able  to  perform  the  contract,  the  recovery  of  a 
commission  cannot  be  defeated  by  showing  a  subsequent 
breach  on  the  part  of  the  purchaser.  Stewart  v.  Powler  et  aLy 
58  Kan.  587  (86  Pac.  Rep.  1002)  ;  Hallack  v.  Hinckley,  19 
Colo.  88  (84  Pac.  Rep.  479).  When  the  agent  has  produced 
a  purchaser  able,  willing  and  ready  upon  the  terms  given  to 
the  agent  his  recovery  of  commission  cannot  be  defeated  be- 
cause of  the  negligence  or  fault  of  the  owner  or  because  the 
owner  subsequently  changed  his  mind  by  making  a  sale  and 
conveyance  of  the  property.  Davis  v.  Lawrence  et  tf/.,  52 
Kan.  888  (84  Pac.  Rep.  1051).  Citing,  Fultz  v.  Wimer,  84 
Kan.  576  (9  Pac.  Rep.  816)  ;  Ratts  v.  Shepard,  87  Kan.  20 
(14  Pac.  Rep.  496);  Lockwood  v.  Halsey,  41  Kan.  166  (21 
Pac.  Rep.  98)  ;  Neiderlander  v.  Starr,  50  Kan.  770  (88  Pac. 
Rep.  592).  This  point  is  supported  by,  Spalding  v.  Slaticl, 
18  Colo.  86  (81  Pac.  Rep.  486) ;  Jones  v.  Stevens,  86  Neb. 
849  (55  N.  W.  Rep.  251)  ;  J^ord  v.  Easley  et  aL,  la. 
(55  N.  W.  Rep.  886)  ;  Neiderlander  v.  Starr,  50  Kan.  770 
(82  Pac.  Rep.  592)  ;  Barber  v.  Hildehrand,  Neb. 
<60  N.  W.  Rep.   594)  ;   Corbel  v.  Beard,        la.  (60  N. 

W.  Rep.  686)  \McFarland  v.  Lillard,  2  Ind.  App.  160  (28 
N.  E.  Rep.  229).  It  is  held  by  a  divided  court  that  where  a 
broker  produced  a  purchaser  who  was  ready  and  willing  to 
purchase  upon  the  terms  given  to  the  broker  and  the  purchase 
was  not  completed  because  the  owner  declined  to  receive  the 
check  of  such  purchaser  on  the  ground  that  it  was  not  a  legal 
tender,  the  broker  was  entitled  to  his  commission.  Oullahan 
et   al.  v.  Baldwin  et  aL,         Cal.  (85  Pac.  Rep.  810). 

The  fact  that  the  purchaser  is  acting  on  behalf  of  another  does 
not  affect  the  agent's  right  to  commission.  Gelait  v.  Ridge, 
117  Mo.  558  (28  S.  W.  Rep.  882 ;  88  Am.  St.  Rep.  688). 


RgCORDS  AND  RgCORDING. 


STATE  EX  REL.  v.  MOORE. 

(7  Wash.  St.  173.) 

Statutes  regulating  the  recording  of  deeds— Consti- 
tutional law.  The  Act  of  Maxch  11, 1893,  i  11  (Waah.  Seas.  I^wb, 
1893,  p.  284),  which  provides  that  the  auditor  shall  refuse  to  receive 
or  record  an j  deed  of  real  property  unless  it  is  accompanied  bj  a 
certificate  of  the  count j  treasurer  *'  that  all  taxes  theretofore  levied 
and  which  have  become  a  charg^e  on  said  property  according'  to  the 
books  and  records  of  his  office  have  been  fully  paid  and  discharg-ed," 
is  held  to  be  unconstitutional  and  void  on  the  ground  that  it  is  an 
unwarranted  interference  with  the  right  to  dispose  of  property,  and 
is,  in  effect,  a  taking  of  property  without  due  process  of  law. 

Scott,  J. 

Sec.  632.     Recording  of  deeds — Constitutionality  of 
statute  requiring  certificate  that  taxes  are   paid.    The 

question  presented  in  this  case  involves  the  validity  of  that 
part  of  §  11  of  the  act  approved  March  11,  1898,  relating  to 
the  duties  of  county  auditors  (Sess.  Laws  1898,  p.  284),  pro- 
viding that  the  auditor  shall  refuse  to  receive  or  record  any 
deed  of  real  property  unless  it  is  accompanied  by  a  certificate 
of  the  county  treasurer  ''  that  all  taxes  theretofore  levied,  and 
which  have  become  a  charge  on  said  property,  according  to  the 
books  and  records  of  his  ofHce,  have  been  fully  paid  and  dis- 
charged," and,  if  valid,  whether  or  not  a  deed  of  assignment 
conveying  real  estate  to  an  assignee  in  an  insolvency  proceed- 
ing in  trust  to  be  disposed  of  therein  for  the  benefit  of  credit- 
ors, is  within  the  terms  of  the  act.  The  first  point  stated  will 
be  first  considered.  If  the  act  is  held  invalid,  the  second  qaes» 
tion  becomes  immaterial. 

In  State  v.  Register  of  Deeds  of  Ramsey  Co.^  26  Minn. 
521  (6  N.  W.  Rep.  887),  a  law  substantially  like  this  was  held 
constitutional,  and  no  case  has  been  called  to  our  attention 
directly  holding  otherwise;  but  it  seems   to  be  against  the 
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principles  established  by  a  number  of  cases  in  deciding  some- 
what similar  questions.  No  provision  is  made  in  the  act 
whereby  an  interested  party  can  test  the  validity  of  the  tax,  or 
the  truthfulness  of  the  record.  No  matter  how  illegal  or  un- 
warranted the  tax  may  have  been,  even  if  void,  it  must  be 
paid  before  the  grantee  can  have  his  instrument  recorded.  If 
it  has  been  paid,  and  the  records  in  the  treasurer's  office  fail  to 
show  it,  the  same  result  must  follow,  as  the  matter  is  made  to 
depend  entirely  upon  what  is  shown  by  the  treasurer's  records. 
It  is  argued  that  a  person  is  not  compelled  to  record  his  muni- 
ments of  title,  and  that,  as  the  right  to  have  such  instruments 
recorded  is  given  by  the  law,  the  legfislature  may  prescribe 
such  terms  and  conditions  therefor  as  it  deems  fit,  if  its  action 
is  merely  legislative  in  character,  and  that  the  act  in  q^uestion 
does  not  interfere  with  guaranteed  property  rights.  But  in 
our  opinion  it  cannot  stand  the  test.  *  Among  the  rights  guar- 
anteed to  the  citizen  by  the  constitution  is  the  right  to  acquire, 
hold,  and  enjoy  property,  and  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law,  and  that  private 
property  shall  not  be  taken  for  public  use  without  just  com- 
pensation having  been  first  made  or  paid  into  court  for  the 
owner.  The  right  to  alienate  property  is  essential  to  its  use 
and  enjoyment,  as  well  as  the  right  to  acquire  it,  and  both  are 
constitutional  rights.  It  cannot  be  said  that  this  law  does  not . 
interfere  with  the  right  to  dispose  of  and  acquire  property,  for 
unless  the  deed  of  transfer  is  recorded  a  subsequent  purchaser 
for  value  without  notice  will  take  the  title,  and  this  is  made 

« 

so  by  other  legislative  enactments,  and  thus  the  original  pur- 
chaser is  placed  without  the  protection  of  the  law.  Surely, 
such  a  state  of  affairs  will  most  seriously  interfere  with  and 
impair  the  right  to  sell  and  acquire ;  and  when  an  unjust, 
illegal  burden  or  restraint  is  imposed  thereon,  it  is  an  unwar- 
ranted interference. 

It  is  argued  that  if  the  tax  is  illegal  the  party  may  pay  it, 
and  then  bring  suit  to  recover  it  back  ;  and  in  State  v.  Nelson^ 
41  Minn.  25  (42  N.  W.  Rep.  548),  it  was  held  that  a  pay- 
ment under  protest,  of  illegal  taxes,  to  secure  the  recording  of 
a  deed,  was  not  a  voluntary  payment.  But  whether  this  is 
within  the  weight  of  the  authorities  there  may  be  some  ques- 
tion.    Only  those  payments  which  have  been  made  under  a 
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claim  of  involving  the  use  of  force  have  generally  been  regarded 
as  involuntary,  and  not  those  which  are  merely  unwillingly 
made,  and  as  a  choice  of  evils  or  of  risks.    Cooley,  Tax'n,  (2d 
£d.)  pp,  809-815,  and  cases  there  cited.     But,  however  this 
may  be,  it  is  no  answer  or  justification  if  an  action  will  lie  to 
recover  it  back  after  payment,  for  if  it  is  an  illegal   or    void 
demand  the  state  has  no  right  to  collect  it  in  the  first  instance. 
The  law  in  question  is  not  a  regulation  of  the  matter  of  record- 
ing, but  it  imposes  an  independent,  distinct  burden  upon  the 
privilege  t^nd  protection  afforded  by  the  recording  acts,  w^hich 
may  even  amount  to  a  prohibition.     The  records  may  show  a 
tax  amounting  to  more  than  the  value  of  the  property,  and 
beyond  the  ability  of  the  party  to  pay ;  and  there  is  no  alterna- 
tive, no  discretion  being  vested  in  the  auditor  or  treasurer. 
And,  although  this   is  but  a  possible   or  probable  result,  it  is 
entitled   to   consideration^     In    Stuart   v.  Palmer^  74   N.  Y. 
188  (80  Am.  Rep.  289),  it  was   said   that  the  constitutional 
validity  of  law  is  to  be  tested  by  what  may,  by  its  authority, 
be  done  under  it.     If  the  law  provided  a  means  by  which  the 
validity  of  the  tax  could  be  determined  before  payment,  and 
protected  the  party  meanwhile  by  providing  for  a  temporary 
receipt  of  the   deed,  or  otherwise,  it  probably   could   be   sus- 
tained as  constitutional,  even  though  it  should  put  the  burden 
of  proving  the  illegality  of  the  tax  upon    the  grantee,  which, 
however,  would  look  like  an  unnecessary  hardship,  when  we 
consider  the  power  possessed  by  the  state  to  enforce  the  col- 
lection of  its  revenues.     In  the  case  of  small  illegal  chargres 
the  act  in  question  practically  inaugurates  a  system  of  petty 
robbery  by  the  state,  for  the  costs  of  the  suit  ta  recover  small 
sums  paid  would  prevent  parties  from  bringring  them.     It  is 
not  a  taking  by  due  process  of  law,  and  it  conflicts  in  a  measure 
with  the  constitutional  provision  declaring  that  private  prop- 
erty shall  not  be  taken  for  public  purposes  without  just  com- 
pensation having  been  first  made  or  paid  into  court  for  the 
owner.     The  act  is  rather  judicial  than  legislative  in  character. 
It,  in  effect,  declares  or   adjudges   all   taxes   shown  by   the 
records  as  a  charge  upon  real  estate  to  be  lawful,  or  it  practi- 
cally authorizes  the  state  to  compel  payment  of  illegal  demands. 
The  constitutional  provision  declaring  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  of 
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law,  is   not   limited  to   judicial  proceedings,   but   extends  to 
every  proceeding   which   may  interfere    with    those    rights, 
whether  judicial,    administrative,    or   executive.       Stuart   v. 
Palmer^  supra.     In  the   case   of   an   illegal   tax,  payment   is 
virtually  compelled  by  the  situation,  as  a  choice  of  evils,  and 
the  money  is  turned  into  the  public  fund  for  public  purposes. 
If  an  action  to  recover  it  back  would  lie,  it  would  result  in  ob- 
taining a  county  warrant  for   the  amount,  generally  payable 
after  the  lapse  of  some  time,  and  perhaps  with  a  depreciated 
value.     In  Conway  v.  Cable,  87  III  82  (87  Am.  Dec.  240),  it 
was  held  that  the  legislature  could  not  declare   an  illegal  tax 
sale   valid,  and   doubtless  the  same  rule  would   apply  to  an 
illegal  levy.     This  case  &lso  holds  that  the  legislature  cannot 
impose  unreasonable  terms  to  the  assertion  of  a  right,  and,  in 
case  of  a  void  sale  for  taxes,  could  not  require  the  owner  to 
pay  the  redemption  money  as  a  condition  to  the  right  to  assert 
his  paramount  title.     In   Wilson  v.  McKenna,  52  111.  48,  hold- 
ing the  same,  it  was  said  that  the  effect  of  such  a  rule  was  to 
compel  a  man  to  buy  justice.      And  see   Scammon  v.    City  of 
Chicago,  44  111.  269-277 ;  Reed  v.  Tyler,  56  111.  288 ;  Dunn  v. 
Snell,  74  Me.  22;  Weller  v.  St.  Paul,  5  Minn.  95  (Gil.  70)  ; 
Tyson  v.  School  Directors,  51  Pa.  St.  9  ;  Lassitter  v.  Lee,  68 
Ala.  287;     Hart  v.  Henderson,  17  Mich.  218;   Sinclair  v. 
Learned,  51  Mich.  885  (16  N.  W.  Rep.  672)  ;  Cooley,  Tax'n, 
(2d  Ed.)  459,  552-^554.     Such  laws  as   this,    which   interfere 
with  the  citizen  in  the  transaction   of   ordinary   business,  are 
not  necessary  to  enforce  the  collection  of  any  lawful  demand 
due  the  state.     If  they  could  be  so  directed  as  only  to  operate 
against  the  person  on  whom  the  obligation  to  make  the  pay- 
ment rested,  no  objection  could  be  urged  against  them.  These, 
however,  are  matters  for  legislative  consideration  and  action, 
but  within,  of  course,  constitutional  limits.     While  this  law 
would  only  compel  the  payment  of  just  demands  in  probably 
the  majority  of  instances,  the  fact  that  it  would  also  compel 
the  payment  of  illegal  claims  in  some  cases,  thus  resulting  in 
the  greatest  injustice,  condemns  it.     In  nothing  is  the  state 
more  vitally  interested  than  in  the  complete  fulfillment  of  the 
constitutional  guaranty  of  protection  to  the  life,  liberty  and 
property  of  the  citizen.     Judgment  affirmed.    Hoyt  and  Stiles, 
JJ.,  concur. 


§  682,  688  RBCORDs  and  recording.  762 

Note.  A  similar  statute  (Mich.  Laws,  1803,  Act  No.  206)  is  held 
valid  by  the  supreme  court  of  that  state.  Van  Htuen  v.  Heamea,  06 
Mich.  504  (56  N.  W.  Rep.  22).  The  court  say:  "  We  do  not  think  that 
the  provision  of  the  section  constitutes  an  unwarranted  inf  rin^^ 
meQt  of  property  rig'hts.  Mere  inconvenience,  however  great,  is 
not  sufficient  to  defeat  a  law.  That  is  a  consideration  for  the  legfis- 
lature,  and  not  for  the  court.  The  state  may  enact  string-ent  meas- 
ures to  enforce  the  collection  of  the  public  revenue.  The  law  pro- 
vides ample  remedies  for  the  property  owner  to  contest  the  validity 
of  the  tax  assessed  ag-ainst  him.  He  may  pay  the  tax  under  protest, 
and  at  once  bring  suit  to  recover  it  back.  He  may  appear  in  court 
when  the  state  brings  suit  to  foreclose  its  lien,  and  there  contest  its 
validity.  The  register  of  deeds  is  a  constitutional  officer,  but  the 
conditions  under  which  deeds  are  entitled  to  record  are  entirely 
within  the  discretion  of  the  legislature,  and  the  court  cannot  declare 
them  void  because  they  are  harsh.  Besides,  the  recording  of  the 
deed  is  not  necessary  to  pass  title."  A  similar  statute  was  held 
valid  by  the  supreme  court  of  Minnesota.  State  v.  Register  of  DeedSf 
26  Minn.  521  (6  N.  W.  Rep.  337). 
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Sec.  633.  As  to  vrhat  is  recording.  The  recording 
of  an  itistrument  is  effective  only  when  the  recording  is  made 
by  the  proper  officer  and  in  the  mode  prescribed  by  law. 
Adams  et  al.  v.  Buhler  et  a/.,  181  Ind.  66  (80  N.  E.  Rep. 
888).  Citing,  Gosset  v.  Tolen,  61  Ind.  888;  Walter  v.  Hart- 
-wig,  106  Ind.  128  (6  N.  E.  Rep.  5).  It  is  held  that  an  as- 
signment of  real  and  personal  property  for  the  benefit  of  cred- 
itors, which  is  recorded  in  a  miscellaneous  book  of  records,  is 
valid  as  to  creditors,  though  it  might  be  avoided  by  a  honajide 
purchaser  of  the  land  for  failure  to  record  it  in  the  deeds 
record.  Watkins  v.  Wilhoit  et  al.,  104  Cal.  895  (88  Pac. 
Rep.  68).  The  filing  of  a  mechanic's  lien  creates  a  lien,  but 
the  law  provides  it  shall  be  recorded  in  the  '*  Miscellaneous 
Record,"  and  a  *' Mechanic's  Lien  Record"  would  not  be 
competent  record  evidence  to  take  the  place  of  the  original 
instrument.  Adams  et  al.  v.  Buhler  et  al.^  181  Ind.  66  (80 
N.  E.  Rep.  888).  Where  the  recorder  records  a  mechanic's 
lien  notice  in  the  wrong  book,  the  defect  can  be  cured.  Wil- 
son et  al.  V.  Logue  et  a/.,  181  Ind.  191  (80  N.  E.  Rep.  1079; 
81  Am.  St.  Rep.  426).  Citing,  Wilson  v.  Hopkins,  51  Ind. 
281.     Where  an  instrument  is  required  to  be  sealed,  and  it 
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appears  from  the  record  thereof  that  it  was  sealed,  it  is  not 
necessary  for  the  record,  in  order  to  be  notice,  to  show  a  copy 
of  the  seal,  or  any  device  representing  it.  Heath  v.  Big  Falls 
Cotton  Mills,        N.  C.  (20  S.  E.  Rep.  869)  ;  Summer 

V.  Mitchell,  29  Fla.  179  (10  So.  Rep.  562;  80  Am.  St.  Rep. 
106;  14  L.  R,  A.  815).  Citing,  Devi.  Deeds,  §  700;  Webb, 
Record  Title,  §  74 ;  Geary  v.  City  of  Kansas,  61  Mo.  878 ; 
Hammond  v.  Gordon,  98  Mo.  228  (6  S.  W.  Rep.  98) ; 
Ingoldshy  v.  Juan,  12  Cal.  564;  Smith  v.  Dall,  18  Cal.  510; 
Jones  V.  Martin,  16  Cal.  166;  Griffin  v.  Sheffield,  88  Miss. 
859;  Hedden  v.  Overton,  4  Bibb,  406;  Sneed  v.  Ward,  5 
Dana,  787 ;  Ballard  v.  Perry,  28  Tex.  847 ;  Witt  v.  Harlan, 
66  Tex.  660  (2  S.  W.  Rep.  41)  ;  Coffey  v.  Hendricks,  66 
Tex.  676  (2  S.  W.  Rep.  47)  ;  Gale  v.  Shillock,  Dak. 
(29  N.  W.  Rep.  666).  In  order  for  a  deed  to  be  duly  filed 
for  registration  it  must  be  filed  with  such  accompaniments  as 
make  it  the  duty  of  the  officer  to  receive  it  for  registration. 
N.  C.  Code,  §§  8654,  8758,  applied.  Cunninggim  v.  Peter- 
son et  al.,  109  N.  C.  88  (18  S.  E.  Rep.  714).  An  endorse- 
ment on  the  deed  as  to  the  date  when  it  was  received  for  reg- 
istration, made  by  the  registering  officer,  is  prima  facie  true, 
but  it  is  not  conclusive.  Cunninggim  v.  Peterson  et  aL,  109 
N.  C.  88  (18  S.  E.  Rep.  714).  The  probate  of  a  mortgage 
reciting  that  the  mortgagee ''procured  the  same  to  be  ap- 
proved by  this  court,"  will  create  a  presumption  that  the  pro- 
bate was  properly  taken  subject  to  proof  to  the  contrary. 
^uinnerly  v.  ^uinnerly,  114  N.  C.  145  (19  S.  E.  Rep.  99). 
A  deed  should  be  recorded  in  the  county  in  which  the  land 
lies  at  the  time  of  the  recording.  Green  v.  Green,  108  Cal. 
108  (87  Pac.  Rep.  188).  Tex.  Rev.  Stat.,  art.  4804,  provid- 
ing that  every  instrument  intended  to  create  a  lien  shall  be 
recorded  in  a  book  separate  from  that  for  deeds,  is  held  to  be 
directory,  Lignoski  v.  Crooker,  86  Tex.  824  (24  S.  W.  Rep. 
278).  • 

Sec.  634.  Unrecorded  deeds.  An  unrecorded  deed  is 
good  between  the  parties  and  those  having  fiotice  thereof,  and 
such  notice  is  a  question  of  fact  to  be  determined  as  any  other, 
but  is  not  to  be  lightly  inferred.  Belts  v.  Letcher,  1  S.  Dak. 
182  (46  N.  W.  Rep.  198).     An  unrecorded  deed  is  not  valid 
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after  the  death  of  a  grantor,  dying  intestate,  as  against  one 
holding  by  a  recorded  deed  from  the  grantor's  heirs,  without 
notice  of  the  former  deed,  Weick  v.  Ketcham^  48  Minn.  241 
(51  N,  W.  Rep.  118).  Citing,  Earle  v.  Fiske,  108  Mass  491; 
Kennedy  \.  Northup,  15  111.  148;  Powers  v.  McFerran^^ 
Serg.  &  R.  44 ;  Taungbhod  v.  Vasfine,  46  Mo.  280.  An  unre- 
corded mortgage  is  void  as  to  a  conveyance  based  upon  a  val« 
uable  consideration  to  one  having  no  notice  of  such  mortgage. 
Steiner  et  al.  v.  Clisby  et  ah,  06  Ala.  01  (10  So.  Rep.  240). 
It  is  held  that  the  failure  of  a  mortgagee  to  record  his  mort- 
gage does  not  make  it  void  as  against  other  creditors  who 
have  not  acquired  a  lien  and  where  no  fraud  is  charged.  Cut- 
ler V.  Steele,  08  Mich.  204  (58  N.  W.  Rep.  521).  This  case 
is  supported  by  In  re  Lement,        la.  (50  N.  W.  Rep. 

207).  A  purchaser  of  land  in  good  faith  for  a  valuable  con- 
sideration, who  enters  into  possession,  acquires  a  good  title 
against  an  unrecorded  title  of  a  prior  purchaser  from  the  same 
grantor.  Langy.  Langsdale,  56  Ark.  280  (10  S.  W.  Rep. 
608) .  In  the  absence  of  notice  of  a  prior  unrecorded  deed, 
the  burden  of  proof  rests  with  the  party  who  claims  the  pro- 
tection as  a  bona  fide  purchaser  of  the  property.  Fomby  v. 
Colquit,m  Ark.  587  (20  S.  W.  Rep.  418).  A  judgment 
against  the  grantor  takes  precedence  of  his  unrecorded  convey- 
ance. Damron  et  al.  v.  Smith  et  aL,  87  W.  Va.  580  (16  S. 
E.  Rep.  807).  Mansf.  Ark.  Dig.,  §  671,  construed— validity 
of  unrecorded  deeds  as  against  subsequent  purchasers.  Ten- 
nant  v.  Watson,  58  Ark.  252  (24  S.  W.  Rep.  405).  Where  a 
statute  (Ky.  Gen.  Stat.,  ch.  72,  §  4)  provides  a  method  for  the 
restoration  of  the  record  of  a  mortgage  which  has  been  de- 
stroyed by  fire,  the  failure  of  a  mortgagee  for  a  period  of  five 
years  to  restore  the  record  of  his  mortgage,  will  cause  it  %o  be 
treated  the  same  as  an  unrecorded  mortgage  so  far  as  rights  of 
subsequent  bona  fide  purchasers  are  concerned.  Tolle  v.  AUey, 
Ky.  (24  S.  W.  Rep.  118).   Under  Minn.  Gen.  Stat, 

ch.  40,  §  21,  a  prior  unrecorded  mortgage  takes  precedence 
over  a  mechanic's  lien.  Miller  \,  Stoddard,  50  "Minn,  272  (52 
N.  W.  Rep.  805 ;  16  L.  R.  A.  288).  Under  Neb.  StatComp., 
ch.  78,  §  16,  an  unrecorded  conveyance  is  good  against  every- 
body except  creditors  of  the  grantor  and  subsequent  purchasers 
without  notice.     Keeling  v.  Hoyt,  81  Neb.  458  (48  N.  W. 
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Rep.  66).  Cal.  Civ.  Code,  §  1218,  construed — ^validity  of  unre- 
corded deeds.  JVamock  v.  Harlow  d:  Catlin^  96  Cal.  298  (81 
Pac.  Rep.  166;  81  Am.  St.  Rep.  209). 

Sec.  6d4a.  Lost  deeds.  It  is  held  that  a  lost  deed,, 
never  recorded,  and  whose  contents  are  in  dispute,  and 
which  cannot  be  proved  by  witnesses  who  saw  and  read  it,  ia 
not  sufficient  evidence  upon  which  to  base  a  judgment  of  title 
to  real  estate  not  in  the  possession  of  any  grantee  under  it. 
Day  V.  Philhrook,  88  Me.  90  (26  Atl.  Rep.  999).  In  a  bill  to 
establish  title  under  the  burnt  records  act  in  Illinois,  the  alle- 
gation that  particular  deeds  are  lost  does  not  prevent  the  in- 
troduction of  such  deeds  in  evidence  upon  the  hearing,  since 
they  may  have  been  found  subsequent  to  the  filing  and  prior 
to  the  hearing  of  the  bill.  Gage  v.  Gentzel  et  aLy  144  111.  460 
(88  N.  £.  Rep.  586).  It  is  competent  for  the  defendant  in  a 
real  action  to  disprove  the  plaintiff's  seisin  by  oral  evidence  of 
a  lost  deed.  But  where  there  is  no  record  of  such  a  deed  the 
oral  evidence  of  its  existence,  and  of  its  contents,  should  be 
full,  clear,  strong,  and  thoroughly  convincing.  Connor  v. 
Puskor,  86  Me.  800  (29  Atl.  Rep.  1088).  A  bill,  not  sworn 
to,  failing  to  show  how,  when  or  by  whom  the  deed  was  lost, 
containing  no  description  of  its  contents,  or  of  the  title  or  in- 
terest conveyed,  or  of  the  consideration  paid,  or  by  whom  paid^ 
presents  insufficient  grounds  for  relief.  Torrent  Pire  E^  Co. 
No.  6  V.  City  of  Mobile,        Ala.  (14  So.  Rep.  557).     A 

vendor's  testimony  can  be  received  to  supply  those  parts  of  the 
record  of  a  deed  which  have  been  destroyed  by  fire.  Landry 
V;  Landry  ei  al.,  45  La.  1118  (18  So.  Rep.  672). 

Sec.  635.  Records  as  notice — Indexes.  When.adeedy 
properly  executed  and  acknowledged,  is  duly  filed  and  recorded, 
it  is  thenceforth  notice  to  all  the  world,  although  the  record 
may  be  totally  destroyed  by  fire.  Denting  v.  Miles,  85  Neb. 
789  (58  N.  W.  Rep.  665;  87  Am.  St.  Rep.  464).  Citing, 
Wade,  Notice,  §  157 ;  Alvis  v.  Morrison,  68  111.  181 ;  Shannon 
V.  Hall,  72  111.  854 ;  Gammon  v.  Hodges,  78  111.  140 ;  Myers  v. 
Buchanan,  46  Miss.  897.  The  record  of  an  instrument  not 
entitled  to  record  does  not  impart  notice.  Keeling  v.  Hoyt, 
81  Neb.  458  (48  N.  W.  Rep.  66) ;  Arthur  v.  Screven  et  al., 
89  S..C.  77  (17  S.  E.  Rep.  640).    The  record  is  not  a  notice 
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of  a  conveyance  made  out  of  the  established  chain  of  title. 
Maddox  y.  Arp,  114  N.  C.  585  (19  S.  E.  Rep.  665) ;  Truittw. 
Grandy,         N.  C.  (20  S.  E.  Rep.  298).     In  investigat- 

ing  his  grantor's  title  a  bona  jide  purchaser  without  notice  is 
not  required  to  search  the  records  back  of  the  deed  conferring 
title  upon  his  grantor,  nor  is  he  affected  by  the  record  of  a 
warranty  deed  executed  to  another  by  his  grantor  previous  to 
that  time,  although  a  statute  (1  Mo.  Rev.  Stat.  1856,  p.  855, 
§  8)  provides  that  subsequently  acquired  title  of  a  grantor 
in  deed  purporting  to  convey  a  fee  simple  absolute  shall  im- 
mediately pass  to  the  grantee.  Pord  v.  Unity  Church  Soc^ 
120  Mo.  498  (25  S.  W.  Rep.  894;  28  L.  R.  A.  561).  See 
opinion  for  extensive  discussion  of  this  subject.  In  order  for 
the  re-recording  of  a  deed  under  Tex.  Rev.  Stat.,  art.  4292,  in 
case  of  the  destruction  of  the  original  record,  to  be  effective 
as  notice,  it  must  be  done  within  four  years  after  the  destruc- 
tion of  the  original  record.  Barcus  v.  Brigham^  84  Tex.  588 
(19  S.  W.  Rep.  708)  ;  Magee  v.  J/^rrt»*a«,  85  Tex.  105  (19 
S.  W.  Rep.  1002).  Cal.  Civil  Code,  §  1170,  providing  that 
*' an  instrument  is  deemed  to  be  recorded  when,  being  duly 
acknowledged  or  proved  and  certified,  it  is  deposited  in  the 
recorder's  office  with  the  proper  officer  for  record,"  should  be 
construed  in  connection  with  §  1218,  declaring  that  •*  every 
conveyance  of  real  property,  acknowledged  or  proved,  and 
certified  and  recorded  as  prescribed  by  law,  from  the  time  it  is 
filed  with  the  recorder  for  record,  is  constructive  notice  of  the 
contents  thereof  to  subsequent  purchasers  and  mortgagees," 
and  no  notice  is  imparted  until  the  instrument  is  actually  placed 
on  record  in  the  proper  book,  and  then  it  relates  back  to  the 
date  of.  deposit  for  record.  Watkins  v.  Wilhoit  et  a/., 
Cal.  (85  Pac.  Rep.  646).     Under  Neb.  Comp.  Sut.,  ch. 

78,  §  15,  providing  that  "  every  deed  entitled  by  law  to  be 
recorded  shall  be  recorded  in  the  order  and  as  of  the  time 
when  the  same  shall  be  delivered  to  the  clerk  for  that  purpose, 
and  shall  be  considered  recorded  from  the  time  of  such  deliv- 
ery," it  is  held  that  the  proper  filing  of  a  deed,  duly  executed 
and  acknowledged,  for  record  operates  as  constructive  notice  to 
all  subsequent  purchasers  and  mortgagees,  although  the  officer 
may  fail  to  comply  with  the  requirements  of  the  statutes  with 
respect  to  the  recording  of  the  instrument.    Demingw,  AfileSy 
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85  Neb.  789  (58  N.  W.  Rep.  665 ;  87  Am.  St.  Rep.  464). 
See  Ritchie  v.  Griffiths^  2  Ballards'  Annual,  §§654-557. 
Under  Neb.  Comp.  Stat.,  ch.  78,  §  25,  which  provides  "  that 
every  deed  conveying  real  estate,  which  by  any  other  instru- 
ment in  writing  shall  appear  to  have  been  intended  only  as 
security  in  the  nature  of  a  mortgage,  though  it  be  an  absolute 
conveyance  in  terms,  shall  be  considered  as  a  mortgage ;  and 
the  person  for  whose  benefit  such  deed  shall  be  made  shall  not 
derive  any  advantage  from  the  recording  thereof  unless  every 
writing  operating  as  a  defeasance  of  the  same,  or  explanatory 
of  its  being  designed  to  have  the  effect  only  of  a  mortgage  or 
conditional  deed,  be  also  recorded  herewith,  and  at  the  same 
time"  it  is  held  that  where  the  contract  to  re-convey  rests  in 
parol,  the  proper  recording  of  the  conveyance  is  constructive 
notice  of  the  grantee  in  the  property  described.  Levisey  v. 
Brown,  85  Neb.  Ill  (52  N.  W.  Rep.  888). 

Under  N.  C.  Code,  §  8654,  the  filing  of  a  deed  for  registra- 
tion is  in  itself  constructive  notice,  and  the  failure  of  the  ofHcer 
to  index  a  registered  deed,  as  directed  by  §  8664,  does  not  im- 
pair its  efficacy.  Davis  v.  Whitaker,  114  N,  C.  279  (19  S.  E. 
Rep.  699).  Under  Tex.  Rev.  Stat.,  arts.  8158,  8159,  provid- 
ing  that  '*  the  index  to  such  judgment  record  shall  be  alpha- 
betical, and  show  the  name  of  each  plaintiff  and  each  defend- 
ant in  the  judgment,  and  the  number  of  the  page  of  the  book 
upon  which  the  abstract  is  recorded,"  and  that  such  judgment 
shall  not  '*  operate  as  a  lien  "  until  it  has  been  thus  indexed,  it 
is  held  that  the  index  of  a  judgment  record  in  which  the  plain- 
tiff's name  appears  as  W.  &  Co.,  and  in  which  the  name  of  one 
of  the  defendants  fails  to  appear  except  in  the  firm  name,  by 
which  they  were  sued,  is  insufficient.  Steffens  et  aL  v.  Cam' 
erofty        Tex.  (19  S.  W.  Rep.  1068).     As  to  effect  of 

failure  to  properly  index  judgment  record.  Dewey  et  aL  v. 
Sugff  et  al.y  109  N.  C.  828  (18  S.  E.  Rep.  928;  14  L.  R. 
A.  898) .  Where  a  judgment  against  several  parties  is  properly 
indexed  as  to  one  of  them,  he  cannot  take  advantage  of  the 
failure  to  index  and  enter  said  decree  against  another  party. 
Whitacre  v.  Martin,  51  Minn.  421  (58  N.  W.  Rep.  806). 

Sec*  636.  Priority  of  title  or  interests.  Except  as 
affected  by  the  registry  law,  rights  of  interest  in  real  estate 
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are  to  take  efiFect  and  be  sustained  according  to  priority  in 
time,  unless  there  exist  circumstances — ^such,  for  instance,  as 
amount  to  fraud  or  an  estoppel — which  will  postpone  the 
senior  to  the  junior  right.  And  this  is  so  although  the  claim- 
ant of  the  junior  right  was  a  purchaser  for  value,  and  without 
notice  of  the  prior  right.  Those  who  acquire  rights,  except 
through  instruments  which  can  be  and  are  recorded,  do  not 
come  within  its  protection,  and  their  case  must  be  determined 
just  as  though  there  was  no  registry  law.  Sncll  v.  Snell  et 
aL,  64  Minn.  285  (55  N.  W.  Rep.  1181).  Under  Ky.  Gen. 
Stat.,  ch.  24,  §  10,  providing  that  no  deed  of  trust  or  mortgage 
shall  be  valid  against  creditors  without  notice  until  recorded, 
it  is  held  that  in  order  for  one  to  claim  priority  for  his  deed  on 
account  of  a  subsequent  claimant  having  notice,  he  must  have 
a  valid  lien,  and  a  mere  recital  on  the  face  of  a  note  for  bor- 
rowed money  that  this  is  a  lien  on  the  land  owned  by  the 
debtor,  or  that  the  debtor  will  thereafter  execute  a  mortgage, 
does  not  create  such  a  lien.  Schmidt  v.  Carter* s  Adm^r^  ©5 
Ky.  1  (28  S.  W.Rep.  864). 

Sec.  637.  Miscellaneous  notes — Construction  of 
statutes.  A  bona  fide  purchaser  has  a  right  to  presume  that 
an  official  satisfaction  of  a  school  mortgage  appearing  of  record 
was  regularly  placed  there.  Slaughter  v.  State^  182  Ind.  465 
(81  N.  E.  Rep.  1112).  The  recording  officer  has  no  power  to 
change  the  record  of  a  deed.  Jennings  v.  Dockham  et  al. ,  99 
Mich.  258  (58  N.  W.  Rep.  66).  .  Where  a  party  disposed 
of  lands  in  his  lifetime,  and  the  deed  was  recorded  in  the 
parish  in  which  they  were  situated,  and  these  lands  after- 
wards became  a  part  of  a  new  parish,  and  the  act  of  sale  was 
not  recorded  in  the  new  parish,  the  heirs  of  the  deceased  can- 
not claim  title  to  said  land  on  account  of  the  failure  to  record 
the  deed  in  the  new  parish.  Chambers  v.  Haney^  45  La.  447 
(12  So.  Rep.  621).  A  state  land  tax  book  in  a  county  treas- 
urer's office,  and  prepared  under  Michigan  Public  Acts  1891, 
No.  200,  §§  78,  74  and  80,  is  a  public  record,  which  all  citizens, 
including  a  dealer  in  tax  titles,  have  a  right  to  examine. 
Aiichcson  v.  Hucbner,  90  Mich.  648  (51  N.  W.  Rep.  684). 
Cal.  County  Gov.  Act,  §  188,  construed — liability  of  recording 
officer  for  negligence.     Watkins  v.  Wilhoit  et  aLy         Cal. 
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(85  Pac.  Rep.  646).  Under  Colo.  Gen.  Stat.  1888,  §  1810,  » 
receiver's  certificate  of  the  entry  and  purchase  of  land  fron* 
the  United  States  is  evidence  of  title  in  the  person  making  the 
purchase,  and  is  entitled  to  be  recorded  under  Colo.  Gen^ 
Stat.,  §  215,  providing  for  the  recording  of  **  all  deeds,  convey- 
ances, and  agreements  in  writing  of,  or  affecting  title  to,  real 
estate  or  any  interest  therein."  Dallemand  et  al,  v.  Mannon^ 
4  Colo.  App.  262  (85  Pac.  Rep.  679).  Record  of  deeds  exe- 
cuted in  another  state — Florida  Statutes  compiled  and  dis- 
cussed.    Summer  v.  Mitchell^  29  Fla.  179  (10  So.  Rep.  562; 

80  Am.  St.  Rep.  106;  14  L.  R.  A.  815).  Iowa  Code,  §§ 
2842,  2848  construed — record  of  a  will.  McCarty  v.  Rochel^ 
85  la.  427  (52  N.  W.  Rep.  861).  Iowa  Laws  1858,  ch.  12; 
1855,  ch.  142,  applied  to  a  particular  state  of  facts — proper 
place  for  recording  deed  of  lands  in  Palo  Alto  County,  Iowa. 
Meagher  y.  Drury^  la.  (56  N.  W.  Rep.  531),  revers- 
ing J/'^a^^^r  yj.Drury,  la.  (58  N.  W.  Rep.  818). 
Minn.  Gen.  Stat.  1878,  ch.  8,  §  177,  construed.  Whitacre  v. 
Martin,  51  Minn.  421  (58  N.  W.  Rep.  806).  N.  C.  Code,  § 
1248,  construed^-deed  of  land  lying  in  two  counties.  Lewis  \, 
Roper  Lumber  Co.,  109  N.  C.  19  (18  S.  E.  Rep.  701).  N. 
C.  Code,  §  1266,  applied— correction  of  mistakes  in  records. 
Hopper  et  ux.  v.  Justice,  111  N.  C.  418  (16  S.  E.  Rep.  626). 
Under  Tex.  Rev.  Stat.,  Art.  4888,  4884,  providing  that  all 
deeds,  &c.,  "  shall  be  recorded  in  the  county  where  such  real 
estate,  or  a  part  thereof^  is  situated,"  and  that  they  shall  take 
effect  as  to  all  subsequent  purchasers  from  the  date  of  their 
delivery  for  recording,  it  is  held  that  a  deed  of  trust  describing 
the  land  as  being  in  one  county,  when  a  part  of  it  is  actually 
in  another  county,  if  recorded  in  the  former  county,  gives  suf- 
ficient notice  to  creditors  levying  execution  on  the  land  out- 
side of  such  county.     Brown  v.  Lazarus,  5  Tex.  Civ.  App. 

81  (25  S.  W.  Rep.  71). 


TIME  FOR  RECORDING. 

[In  Vol.  2,  §§  563-611,  will  be  found  a  compilation  of  the  stat- 
utory provisions  of  the  several  states  and  territories  in  reference  to 
the  time  g-iven  for  recording  deeds,  etc.  Below  we  note  such  amend- 
ments, chang'es  and  additional  constructions  as  have  been  made.] 
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Sec.  638.  Alabama.  (See  Vol.  2,  §  563.)  Actual  notice  to 
a  judgment  creditor  of  a  conveyance,  within  thirty  days  from  its 
date,  does  not  obviate  the  necessity  of  its  record,  and  validate  it  as 
to  such  creditor.     Winston  y.  Hodges,        Fla.  (15  So.  Rep.  528). 

Sec.  639.  Iowa.  (See  Vol.  2,  (  576.)  The  holder  of  a 
mechanic's  lien  is  not  a  '*  subsequent  purchaser  for  a  valuable  con- 
sideration," within  the  meaning'  of  Iowa  Code,  $  1941,  providing  that 
no  instrument  affecting  real  estate  is  valid,  as  against  such  pur- 
chaser, unless  recorded.  Fletcher  v.  KeUy  et  a2.,  la.  (55  N.  W. 
Rep.  474;  21  L.  R.  A.  347). 

Sec.  640.  Maryland.  (See  Vol.  2,  §  581.)  Where  the  in- 
strument is  such  a  one  as  is  required  to  be  recorded,  the  recording 
is  necessary  to  pass  title.  Nickel  v.  Brown,  75  Md.  172  (23  Atl.  Rep. 
736). 

Sec.  641.  Massachusetts.  (See  Vol.  2,  ^  582.)  The  stat- 
ute does  not  make  an  unrecorded  lease  for  more  than  seven  years 
invalid  as  between  the  parties  thereto.  Antliony  v.  N,  7*.  P.  dk  B,  B, 
Co.,        Mass.  (37  N.  £:.  Rep.  780). 

Sec.  642.  Nebraska.  (See  Vol.  2,  §  588.)  Where  the 
same  grantor  executes  two  mortgages  at  different  times,  the  mort- 
gage last  executed  and  delivered,  if  first  properly  filed  for  record, 
will  take  precedence  of  the  prior  mortgage,  provided  it  is  based  up- 
on a  valuable  consideration  and  taken  in  good  faith  without  any 
notice  of  the  prior  mortgage.  Burrows  v.  Eoveland,  40  Neb.  464  (58 
N.  W.  Rep.  947).  For  construction  of  (  4349,  Neb.  Stat.,  see,  Letisey 
V.  Brovm,  35  Neb.  Ill  (52  N.  W.  Rep.  838). 

Sec.  643.  New  York.  (See  Vol.  2,  $  593.)  A  daughter  to 
whom  her  father  conveys  a  farm  worth  $20,000  in  consideration  of 
$10,  which  is  paid,  and  of  her  undertaking  to  pay  the  net  proceeds  of 
the  place  to  him  during  his  life,  and  after  his  death  a  certain  por- 
tion thereof  to  his  wife  and  other  daughter,  is  not ''  a  purchaser  in 
good  faith  and  fpr  a  valuable  consideration,"  within  the  meaning 
of  the  recording  act,  so  as  to  entitle  her  deed  to  prevail  over  a  prior 
iinrecorded  conveyance  by  the  father.  Ten  Eyck  v.  Whitheck,  135  N. 
Y.  40  (31  N.  E.  Rep.  994;  31  Am.  St.  Rep.  809). 

Sec.  644.  North  Carolina.  (See  Vol.  2,  $  594.)  In  this 
state  all  conveyances  have  priority  from  the  time  of  their  registra- 
tion irrespective  of  the  time  of  their  execution,  or  any  question  of 
notice.  Quinnerly  v.  Quinnerly,  114  N.  C.  145  (19  S.  E.  Rep.  99);  AUen 
v.  BoUn  et  aU,  114  N.  C.  560  (18  S.  E.  Rep.  964).  The  statute  applies 
as  woU  to  purchasers  at  sheriif' s  sale  with  actual  notice  as  to  pur- 
chasers from  the  bargainor  or  lessor.  Cotoen  v.  Wxthrow, 
112  N.  C.  736  (17  S.  E.  Rep.  575).  An  agreement  be- 
tween cotenants  as  to  a  division  of  the  proceeds  of  the  sale 
of  their    lands,    thereafter    to    be    made,    and    an    authority    to 
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one  of  them  to  take  the  control  and  manag-ement  of  certain  sales 
of  lands  for  the  parties,  is  not  a  conveyance  of  land,  nor  contract  to 
convey,  nor  lease  of  land,  within  the  meaning*  of  N.  C.  Acts  1885, 
ch.  147,  §  1.  Lenoir  et  al,  v.  VaUey  Bif>er  Min.  Co.,  113  N.  C.  513  (18  S. 
IS4,  Rep.  73).  Acts  1885,  ch.  147,  applied  to  a  particular  state  of  facts. 
Maddox  v.  Arp,  114  N.  C.  585  (19  S.  B.  Rep.  665);  Philtps  v.  Ebdges, 
109  N.  C.  248  (13  S.  E.  Rep.  769);  Cawen  v.  WUhroto  et  al,  109  N.  C.  636 
<13  S.  E.  Rep.  1022);  Cowen  v.  WUhrow  et.  al..  Ill  N.  C.  306  (16  S.  E. 
Rep.  397).  In  applying-  Code,  f  1254,  it  is  held  that  a  purchase-money 
mortgag-e  is  not  entitled  to  priority  over  a  second  mortgage  which 
is  filed  first,  thoug-h  the  second  mortg'ag'ee  has  notice  thereof.  Q^in- 
nerly  v.  Quinnerly,  114  N.  C.  145  (19  S.  E.  Rep.  99). 

Sec.  645.  Pennsylvania.  (See  Vol.  2,  §  699.)  The  legis- 
lature of  1893  passed  a  general  act,  requiring  all  deeds  affecting 
any  lands  in  the  state  to  be  recorded  within  ninety  days  from  the 
date  of  execution  and  unless  so  recorded  that  **  shall  be  adjudged 
fraudulent,  and  void  against  any  subsequent  purchaser  or  mort- 
gagee for  a  valid  consideration,  or  any  creditor  of  the  grantor  or 
bargainor."  I^aws,  1893,  p.  109.  For  construction  and  application 
of  this  statute,  see,  Davey  v.  BuffeU,  162  Pa.  St.  443  (29  Atl.  Rep. 
894).  In  construing  the  old  statute  it  is  held  that  a  mortgage  exe- 
cuted and  recorded  before  a  deed  of  the  same  premises  is  recorded 
has  priority  over  the  deed,  though  the  deed  was  recorded  within  six 
months  from  its  execution,  and  the  mortgage  was  not.  Mitchell  & 
Williams,  J.  J.,  dissenting.  Frie9  v.  NuUet  al.,  154  Pa.  573  (26  Atl. 
Rep.  554). 

Sec.  646.    South  Carolina.    (See  Vol.  2,  §  601.)   Gen. 

Stat.  §  1776  does  not  apply  in  a  contest  between  two  claimants  where 
both  of  their  conveyances  were  recorded'  after  the  expiration  of 
forty  days,  and  each  had  notice  of  the  other.  Bunvmers  v.  Brice,  36 
S.  C.  204  (15  S.  E.  Rep.  374).  An  instrument  with  all  the  requisites 
of  a  mortgage,  except  a  seal,  is  not  entitled  to  be  recorded.  Arthur 
V.  Screven  et  al.,  39  S.  C.  77  (17  S.  E.  Rep.  640). 

Sec.  647.  Virginia.  (See  Vol.  2,  §  607.)  A  deed  not  re- 
corded within  twenty  days  is  void  as  to  creditors  whose  rights  have 
attached  before  it  was  recorded.     Waring  et  al.  v.  Bette,  90  Va.      46 

(17  S.  E.  Rep.  739). 

* 

Sec.  648.  Wisconsin.  (See  Vol.  2,  §  610.)  Rev.  Stat.  § 
2241  applied  to  a  particular  state  of  facts.  Taggart  v.  Warner,  83 
Wis.  1  (53  N.  W.  Rep.  33.) 
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EPITOME  OP  CASES. 

Sec.  640.  As  to  the  right  to  redeem.  One  having 
an  interest  in  mortgaged  premises,  and  who  would  he  a  loser 
by  foreclosure,  was  held  to  have  a  right  to  redeem.  Frisbee 
V.  Frishee,  86  Me.  444  (29  Atl.  Rep.  1115).  A  court  of 
equity  has  the  discretion,  governed  by  the  equities  of  each 
case,  to  name  terms  on  which  it  will  let  in  a  party  to  redeem. 
Hannah  et  al,  v.  Davis  et  aL^  112  Mo.  699  (20  S.  W.  Rep, 
686).  It  is  held  that  the  widow  of  a  mortgagor  has  such  an 
interest  in  the  mortgaged  premises  as  to  give  her  the  right  to 
redeem.  Phelan  v.  Fitzpatrick,  84  Wis.  240  (54  N.  W. 
Rep.  614).  This  case  is  supported  by  McGougk  v.  Stveetzer^ 
97  Ala.  861  (12  So.  Rep.  162).  It  is  held  that  a  sale  and  con- 
veyance of  mortgaged  premises  by  a  mortgagee  or  trustee  act- 
ing under  power,  though  defectively  executed,  passes  the 
legal  estate  to  the  purchaser  subject  to  the  right  of  redemp- 
tion. Lanier  v.  Mcintosh,  117  Mo.  508  (28  S.  W.  Rep. 
787;  88  Am.  St.  Rep.  676)..  It  is  held  that  where  a  land- 
owner conveys  land  by  deed  of  trust  to  secure  debts  and  sub- 
sequently conveys  it  in  fee  subject  to  the  deed  of  trust  and 
expressly  reserves  a  lien  for  the  purchase-money,  his  legal 
representative  upon  his  death,  by  reason  of  such  lien,  interest, 
may  redeem  from  the  foreclosure  of  the  deed  of  trust.  Pearcy 
V.  Tate,  91  Tenn.  478  (19  S.  W.  Rep.  828).  Where  a  junior 
mortgagee  foreclosed  his  mortgage  u{>on  a  part  of  the  land 
covered  by  a  senior  mortgage,  and  in  addition  to  such  fore- 
closure, obtained  a  personal  judgment  against  his  mortgagor, 
such  junior  mortgagee  has  a  right  to  redeem  as  to  all  his 
mortgagor's  property,  affected  by  a  judgment  in  favor  of  the 
senior  mortgagee.  Bowen  et  al,  v.  Van  Gundy,  Sheriff  et  aL^ 
188  Ind.  670  (88  N.  E.  Rep.  687).  Where  the  holder  of  a 
mortgage  pledged  to  him  as  collateral,  forecloses  the  mort- 
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gage  and  makes  the  mortgagee  a  defendant,  and  obtains  a 
decree  foreclosing  the  rights  of  all  the  defendants,  and  the 
pledgee  buys  the  property  at  the  foreclosure  sale  and  obtains 
his  deed  therefor,  he  holds  title  free  from  any  right  of  redemp- 
tion on  the  part  of  the  mortgagee.  Anderson  v.  Olin  et  al.y 
145  111.  168  (84  N.  E.  Rep.  55).  Upon  a  suit  to  redeem  frora 
a  voidable  sale  under  a  trust  deed  a  decree  was  rendered 
allowing  the  creditor  to  redeem  within  a  limited  time,  and 
declaring  that  on  failure  to  redeem  within  that  time  the  title 
acquired  by  the  sale  should  ''  stand  confirmed  and  unimp- 
peached  "  and  the  debtor  failing  to  redeem  within  that  time, 
but  having  his  title  to  the  land  sold  at  sheriff's  sale  more  than 
three  years  thereafter,  neither  the  debtor  nor  the  purchaser  at 
sheriff's  sale  have  any  further  right  to  redeem.  Burgess  v. 
Ruggles  et  al.,  146  111.  506  (84  N.  E.  Rep.  1086).  The  right 
to  redeem  from  a  sale  under  a  trust  deed  cannot  be  claimed 
solely  on  account  of  the  fact  that  the  debt  secured  provided 
for  an  usurious  rate  of  interest.  Ferguson  v.  Soden  et  al,^  111 
Mo.  208  (19  S.  W.  Rep.  727;  88  Am.  St.  Rep.  512).  A 
judgment  creditor's  right  to  redeem  is  not  affected  by  the  fact 
that  he  was  a  party  to  the  judicial  proceedings  resulting  in 
the  sale  from  which  he  seeks  to  redeem.     Boynton  v.  Pierce^ 

111,  (87  N,   E.   Rep.    1024).     Rights   of   judgment 

creditor  to  redeem  from  an  absolute  conveyance  made  by  his 
debtor  to  secure  debts  discussed,  Swift  v.  Lucas ^  92  Ga. 
796  (19  S.  E.  Rep.  758).  Cases  involving  particular  facts  in- 
volving  the  right  of  redemption,  Lapsley  v.  Howard  et  aLy 
119  Mo.  489  (24  S.  W.  Rep.  1020) ;  Hart  v.  Seymour,  147 
111.  598  (85  N.  E.  Rep.  246)  ;  Union  Mut.  Life  Ins,  Co,  v. 
Kirchoff,  188  111.  868  (27  N.  E.  Rep.  91)  ;  Lawson  v.  Hunt, 

111.  (88  N.  E.  Rep.  629)  ;  Karr  v.  Peacock,  187  111. 

867  (25  N.  E.  Rep.  849). 

Sec.  650.  Rights  of  several  successive  lien  holders. 
The  sale  on  a  second  lien,  whether  made  before  or  after  that 
on  a  first  lien,  has  the  effect,  unless  it  is  itself  cut  off  by  the 
first  sale,  or  unless  it  is  redeemed  from,  to  cut  off  all  liens  and 
interests  subject  to  it.  While  there  are  still  rights  of  redemp- 
tion outstanding  the  lien  upon  which  redemption  is  made  is 
not  merged  and  extinguished  in  the  title  of  the  purchaser  at 
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the  sale  redeemed  from,  but  it  passes  by  subrogation  to  any 
subsequent  redemptioner.  The  lien  upon  which  a  redemption 
is  made  is  not  extinguished  by  the  fact  that  the  value  of  the 
property  is  equal  to  the  amount  of  the  lien,  with  the  amount 
paid  for  redemption  added^  Lowry  v.  AJters,  50  Minn.  508 
(52  N.  W.  Rep.  922). 

A  subsequent  lienholder  cannot  be  deprived  of  his  right 
to  collect  his  debt  by  redemption,  to  the  extent  of  the 
value  of  the  property  over  the  amount  paid  to  redeem,  by 
the  interposition  of  the  liens  of  fraudulent  and  simulated 
securities.  But,  if  thereby  prevented  from  redeeming,  his 
damages  would  not  exceed  the  amount  of  his  debt.  In  a  case 
where  a  lien  creditor  redeems  from  a  prior  lienholder  and 
redemptioner,  and  the  property  is  ample  security  for  all  the 
liens,  the  court  will  not,  at  the  instance  of  such  subsequent 
lienholder,  undertake  to  inquire  into  the  validity  of  amount 
due  on  prior  liens  in  order  to  enhance  the  value  of  the  property 
in  the  hands  of  the  last  redemptioner.  Parker  v.  St.  Martin 
et  al.^  58  Minn.  1  (55  N.  W,  Rep.  118).  Where  a  second  or 
junior  redemptioner,  having  a  lien,  reasonably  redeems  from  a 
senior  creditor,  who  has  previously  made  redemption  from  the 
purchaser  at  a  mortgage  sale  upon  a  lien  valid  on  its  face,  and 
had  received  a  certificate  of  redemption,  and  the  purchaser 
had  accepted  the  redemption  money,  it  was  held,  that  such 
second  redemption  must  be  deemed  valid,  though  it  turned  out 
that  the  senior  creditor  had  not  in  fact  a  valid  lien.  Todd  v» 
Johnson,  56  Minn.  60  (57  N.  W.  Rep.  820).  The  effect  of  a 
redemption  by  a  junior  judgment  creditor  from  a  foreclosure 
sale  is  to  vest  in  him  the  title  acquired  at  such  sale.  HI.  Rev* 
Stat.  1874,  ch.  77,  §§  20-24,  applied.  Smith  v.  Mace,  187  111. 
68  (26  N.  E.  Rep.  1092)  ;  Herdman  et  al.  v.  Cooper  et  aL^ 
188  111.  588  (28  N.  E.  Rep.  1094).  A  premature  redemption 
by  a  third  junior  incumbrancer  is  not  void,  the  second  junior 
incumbrancer  not  making  any  attempt  to  redeem,  and  the 
debtor  acquiescing  in  the  redemption.  Sprandel  v«  HoudCy 
54  Minn.  808  (56  N.  W.  Rep.  84). 

Sec.  651.  Construction  of  statutes.  Redemption  stat- 
utes will  not  be  given  a  retroactive  effect  (Kans.  Laws  1898, 
ch.  109)  construed.      Greenwood  v.  Butler^         Kans.  (84 
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Pac.  Rep.  967)  ;  Sheldon  v.  Pruessner,  52  Kans.  598  (85  Pac. 
Rep.  204).  Ala.  Code,  §  1881,  construed — redemption  from 
mortgage  foreclosure — sufficiency  of  tender.  Beebe  v.  Buxton 
ei  aL,  99  Ala.  117  (12  So.  Rep.  567).  Ala.  Code,  §§  1888- 
1885  construed — who  may  redeem  from  a  redemptioner.  Owen 
etal.  V.  Kilpatrick  et  al,  96  Ala.  421  (11  So.  Rep.  476). 
Ark.  Mansf.  Dig.,  §  4759,  construed — redemption  from  mort- 
gage sale ;  amount  necessary  to  be  paid.  German  Nat.  Bank 
V.  Barham  et  aL,  57  Ark.  588  (22  S.  W.  Rep.  95).  A  lib- 
eral construction  should  be  given  redemption  laws  in  order 
that  the  property  of  the  debtor  may  pay  as  much  of  his  liabil- 
ities as  possible.  So  within  the  meaning  of  the  Illinois  statute, 
Rev.  St.,  ch.  77,  §  20,  which  declares  that  any  decree  or  judg- 
ment creditor  may  redeem  from  an  execution  or  foreclosure  sale 
after  twelve  and  within  fifteen  months,  it  is  held  that  a  mort- 
gagee who  has  obtained  a  decree  of  foreclosure  is  a  decree 
debtor  and  his  right  to  redeem  is  not  affected  by  the  fact  that 
he  was  a  defendant  in  the  foreclosure  of  the  prior  mortgage. 
Whitehead  y.  Hall,  148  111.  258  (85  N.  E.  Rep.  871).  Ind. 
Rev.  Stat.,  1881,  §  774,  applied — redemption  of  lien  holders 
other  than  judgment  creditors.  O^  Br  ten  et  al,  v.  Moffitt  et  al. 
188  Ind.  660  (88  N.  E.  Rep.  616;  86  Am.  St.  Rep.  566). 
Iowa  Code,  §  8102-8105,  8128,  construed.  Robertson  v.  Mo- 
line,  Milburn  db  Stoddard  Wagon  Co,^         la.  (55  N.  W. 

Rep.  495);  Lombard  w.  Gregory,         la.  (57  N.  W.  Rep. 

621)  ;  Case  v.  Fry,         la.  (59  N.  W.  Rep.  888).     Iowa 

Code,  §  8221,  construed — redemption  of  land  sold  in  parcels. 
Case  V.  Fry,         la.  (59  N.   W.   Rep.  888).     The  Ken- 

tucky statute  requires  land  sold  on  execution  to  be  appraised, 
and  provides  that  if  it  does  not  bring  two-thirds  of  its  ap- 
praised Value  the  owner  shall  have  one  year  from  the  date  of 
sale  to  redeem.  Under  this  statute  it  is  held,  that  where  the 
sale  is  made  without  appraisement,  upon  possession  being  dis- 
turbed by  the  purchaser,  the  debtor  has  the  right  to  redeem  even 
after  the  statutory  period  of  one  year.  Smith  v.  Mason, 
Ky.  (25  S.  W.  Rep.  498).     Ky.  Gen.  Stat.,  ch.  68,  art. 

8,  construed — redemption  from  sale  under  order  of  court.  Mc- 
Kee  V.  Stein's  Guardian  et  al.,  91  Ky.  240  (16  S.  W.  Rep. 
588)  ;   Bank  of  Columbia  v.  Carter,         Ky.  (15  S.  W. 

Rep.  1056).     Though  by  a  statute  (Md.  Code.,  art.  16,  §  188), 
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the  land  of  the  decedent  is  conditionally  liable  to  be  €old  for 
his  debts,  a  general  creditor  is  not  on  that  account  such  an  in- 
cumbrancer as  to  have  a  right  to  redeem  from  a  mortgage. 
McNiecey,  Eliason  et  aL,  78  Md.  168  (27  Atl.  Rep.  940). 
Minn.  Stat.,  ch.  66,  §§  821-825,  construed — redemption  from 
execution  sale — rights  of  holders  of  judgment  liens.  Ritchie  v. 
Ege,        Minn.  (59  N.  W.  Rep.   1020).      Minn.    Gen. 

Stat.  1878,  ch.  81,  §  16,  construed — notice  of  redemption  by 
subsequent  creditors ;  waiver  of  defects  in,  by  purchaser.  Todd 
V.  Johnson,  50  Minn.  810  (52  N.  W.  Rep.  864).  Mo.  Rev. 
Stat.,  1879,  §§  8298,  8299,  construed— filing  bond  within 
*'  reasonable  time  " — what  is  a  "  reasonable  time."  Van  Meter 
V.  Darrah,  115  Mo.  158  (22  S.  W.  Rep.  80).  Mo.  Rev.  Stat. 
1889,  §§  7079,  7080,  construed — redemption  from  sale  under  a 
trust  deed:  Godfrey  v.  Stocke,  116  Mo.  408  (22  S.  W.  Rep. 
788).  Thomp.  &  S.  Tenn.  Code,  §  2186,  as  amended  by  Act 
1889,  ch.  88,  §  2,  making  provision  in  regard  to  the  payment 
of  redemption  money  to  the  clerk  of  the  circuit  court,  in  case 
of  non-residence  or  the  absence  of  purchaser,  applies  both  to  sales 
under  execution  at  law  and  under  a  decree  of  the  chancery  court. 
Maupin  v.  Blanton,  98Tenn.  422  (25  S.  W.  Rep.  99).  Wash. 
Code  Proc,  §  518 — redemption  by  mortgagor.  Debenture  Cor- 
poration  v.   Warren,  9  Wash.  St.  812  (87  Pac.  Rep.  451). 

Sec.  652.  Procedure.  A  bill  to  redeem  must  aver  the 
tender  required  by  statute.  Beatty  v.  Browne,  Ala. 
(14  So.  Rep.  868).  In  an  action  to  redeem  land  sold  upon 
foreclosure  of  mortgage  and  for  an  accounting  of  rents,  com- 
plainant cannot  complain  of  the  action  of  the  court  in  over- 
ruling the  demurrer  to  a  counter  claim  filed  by  the  defendant, 
the  court  having  found  against  the  complainant  in  his  action 
to  recover  the  land  or  redeem  it  from  sale,  and  in  favor  of  the 
defendant  upon  the  issues  joined  involving  the  ownership. 
Ball  V.  Ball,  182  Ind.  156  (81  N.  E.  Rep.  460).  It  is  held 
that  a  suit  for  redemption  from  a  mortgage  cannot  be  main- 
tained before  the  time  for  performance  of  the  condition  even 
though  the  mortgagor  tenders  performance  of  it  before  bring- 
ing his  suit.  Bernard  v.  Toplilz,  160  Mass.  162  (85  N.  E. 
Rep.  678;  89  Am.  St.  Rep.  465).  The  right  to  redeem  ma^ 
be  lost  by  twenty  years'  adverse  possession.     Prishee  v.  Fris' 
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hee,  86  Me.  444  (29  Atl.  Rep.  1115).  In  Nebraska  it  is  held 
that  redemption  from  a  foreclosure  sale  by  mortgagor  may  be 
made  at  any  time  before  there  has  been  a  confirmation  of  the 
sale  and  that  this  rule  applies  to  a  deed  made  to  secure  a  debt ; 
and  where  such  deed  has  been  made  and  there  has  been  no 
foreclosure,  a  suit  to  have  the  deed  declared  a  mortgage  and 
to  be  permitted  to  redeem  may  be  brought  by  the  grantor  or 
his  heirs  at  any  time  before  the  statutory  bar  of  ten  years  is 
complete.  Morrow  v.  Jones^  41  Neb.  867  (60  N.  W.  Rep. 
869) .  Where  land  is  sold  under  a  purchase-money  mortgage, 
iind  the  mortgagor  is  deprived  of  possession  of  the  land  before 
the  time  for  redemption  has  expired,  a  tender  by  him,  within 
the  statutory  period  for  redemption,  of  an  amount  of  money 
which,  with  the  rents  of  the  land  enjoyed  by  the  purchaser 
under  the  sale,  equals  the  purchase  price  of  the  land,  with  in- 
terests and  costs,  is  sufficient.  Wood  et  aL  v.  Holland  et  al, , 
67  Ark.  198  (21  S.  W.  Rep.  228).  Where  one  attempted  to 
redeem  by  the  payment  of  a  less  sum  than  the  statute  required, 
his  mistake  being  one  of  law,  is  not  ground  for  allowing  him, 
in  a  suit  to  set  aside  the  redemption,  equitable  relief  on  his 
paying  the  additional  amount.  Iowa  Code,  §  8121,  applied. 
Case  y.Fry,        la.  (59  N.  W.  Rep.  888).     Where  a 

redemptioner  tenders  in  currency  the  amount  necessary  to 
make  redemption,  a  part  of  which  is  national  bank  notes  and 
silver  certificates,  and  the  officer  refuses  to  accept  the  tender, 
wthout  making  any  objections  as  to  the  character  of  the  cur- 
rency, it  is  held  that  the  objection  that  the  currency  offered  is 
not  legal  tender  is  waived  as  to  the  officer  and  the  holder  of 
the  certificate.     Ritchie  v.  Ege^         Minn.  (59   N.   W. 

Rep.  1020).  An  assignment  of  a  certificate  of  purchase  to 
one  entitled  to  redeem  is  not  a  redemption  from  the  sale,  and 
the  purchaser  will  not  be  permitted  to  use  it  as  a  certificate  of 
redemption.     Boynton  v.  Pierce^         111.  (87  N.  E.  Rep. 

1024) .  The  fact  that  a  certificate  of  redemption  upon  a  lien 
does  not  state  the  amount  claimed  to  be  due  on  the  lien  will 
not,  as  between  the  purchaser  and  a  subsequent  redemptioner, 
affect  a  redemption  on  a  subsequent  lien,  made  on  the  assump- 
tion that  the  prior  redemption  was  regular.  Todd  v.  yohnson^ 
60  Minn.  810  (52  N.  W.  Rep.  864).  Money  paid  by  way  of 
redemption  from  a  void  sale  by  one  ignorant  of  the  facts,  may 
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be  recovered  by  him.  Brown  v.  Hunter^  Sheriffs  2  Colo. 
App.  527  (81'Pac.  Rep.  506).  But  where  a  party  in  pos- 
session, and  with  full  knowledge  of  all  the  facts,  pays  to  the 
proper  officer  the  money  necessary  to  redeem  certain  real 
estate  from  a  foreclosure  sale  by  advertisement,  which  sale 
was  made  after  the  lien  of  the  mortgage  had  been  fully  satis- 
fied and  destroyed,  and  where  such  payment  is  made  for  the 
sole  purpose  of  preventing  the  execution  of  a  deed  to  the  pur- 
chaser at  the  foreclosure  sale,  which  would  create  an  apparent 
cloud  upon  the  title,  such  payment  is  voluntary,  and  cannot 
be  recovered.  Wessel  v.  D.  S,  B.  yohnson  Land  dc  Alortg. 
Co.,  8  N.  Dak.  160  (54  N.  W.  Rep.  922).  One  who  pays 
money  to  redeem  property  which  he  supposed  belonged  to 
him  at  the  time  of  the  sale,  but  which  in  fact  did  not,  cannot 
recover  the  money  so  paid.  Langevin  v.  City  of  St,  Pauly 
49  Minn.  189  (51  N.  W.  Rep.  817;  15  L.  R.  A.  766). 
Where  the  owner  of  the  certificate  of  sale  erroneously  believ- 
ing that  a  person  attempting  to  redeem  had  the  right  to  do  so, 
accepts  the  redemption  money  from  the  officer  to  whom  it  is 
paid,  but  returns  the  same  the  next  day  on  discovering  his 
mistake,  and  causes  a  tender  of  the  amount  to  be  made  to  the 
redemptioner  before  he  hats  suffered  any  loss  by  the  trans- 
action, or  the  rights  of  third  parties  have  intervened,  such  ac- 
ceptance does  not  constitute  an  equitable  assignment  of  the 
certificate  to  th6  redemptioner.  Byer  v.  Healy,  84  la.  1  (50 
N.  W.  Rep.  70).  In  Illinois  it  is  held  that  when  tracts  of 
land  are  sold  en  masse  they  can  be  redeemed  only  in  like 
manner,  £vnd  it  is  equally  well  settled  that  the  sheriff,  in  sell- 
ing under  the  execution  upon  which  redemption  is  made,  must 
offer  and  sell  the  land  en  masse.  And  this  is  true  where 
a  portion  of  the  land  is  situated  in  an  adjoining  county. 
Oldfield  V.  Eulert,  148  111.  614  (86  N.  E.  Rep.  615;  89  Am^ 
St.  Rep.  281).  In  New  Jersey  it  is  held  that  a  mortgagor 
cannot  redeem  his  mortgage  by  setting  up  an  independent 
personal  demand  against  the  mortgagee.  This  rule  rests  upon 
the  ground  that  such  a  suit  is  not  a  personal  action,  but  a  pro- 
ceeding in  rem.  Brown  et  aL  v.  Coriell,  50  N.  J.  Eq,  758 
(26  Atl.  Rep.  915;  85  Am.  St.  Rep,  789;  21  L.  R.  A.  821). 

Sec.  653.     Extension  of  time  for  redemption.     It  is 
held  that  where  a  town  has  foreclosed  a  mortgage  on  land 
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previously  sold  by  it,  a  vote,  at  a  meeting  warned  for  other 
purposes,  to  extend  the  period  of  redemption,  is  a  declaration 
of  purpose,  upon  which  the  mortgagor  may  rely,  and  prevents- 
the  decree  from  becoming  absolute  at  the  end  of  such  period ; 
and  where  the  town,  after  the  end  of  such  period,  passes  & 
valid  vote,  allowing  the  mortgagor  to  redeem,  and  giving  him  a 
quit  claim  deed  on  payment  of  the  balance  due,  the  mort- 
gagor holds  under  his  original  deed,  and  may  sue  the  town  for 
breach  of  covenant  therein.  Daggett  v.  Town  of  Mendon^ 
64  Vt.  828  (24  Atl.  Rep.  242).  One  holding  a  certificate  of 
sale  issued  in  pursuance  of  a  foreclosure  sale  may  sell  the  same 
to  the  original  mortgagor  on  payment  of  the  amount  necessary 
to  redeem  after  the  time  allowed  him  for  redemption,  and. 
within  the  time  allowed  for  redemption  by  judgment  credi- 
tors. Chytraus  et  al  v.  Smith,  141  111.  281  (80  N.  E.  Rep. 
450).  A  statute  (Minn.  Gen.  Stat,  1878,  ch.  66,  §  125)  au- 
thorizing a  court,  under  certain  circumstances,  to  relieve  the 
party  from  a  judgment,  order,  or  other  proceeding  taken^ 
against  him,  does  not  give  such  court  power  to  extend  or  en- 
large the  statutory  period  of  time  within  which  real  property 
must  be  redeemed  from  a  sale  thereof.  State  ex  rel.  Ander- 
son  V.  Kerr,  51  Minn.  417  (58  N.  W.  Rep.  719).  Particu- 
lar facts  held  insufficient  to  show  an  agreement  to  extend  the 
time  of  redemption.      Clark  v.  Renaker,         Yiy.  (20  S^ 

W.  Rep.  584). 

Sec.  654.  Miscellaneous  notes.  The  heir  of  a  mort- 
gagor will  not  be  barred  of  his  redemption  by  a  foreclosure  of 
a  mortgage  of  real  property  against  the  executor  of  a  revoked 
will  of  the  deceased  mortgagor,  and  a  sale  of  the  mortgaged 
real  property  thereunder,  unless  he  was  a  party  thereto,  al- 
though the  revoked  will  was  admitted  to  probate  by  a  court  of 
competent  jurisdiction,  and  the  probate  remained  unrevoked. 
Belton  et  al.  v.  Summer,  81  Fla.  189  (12  So.  Rep.  871).  One 
who  purchases  land  on  execution,  having  the  right  to  redeem 
from  a  prior  mortgage  by  the  debtor,  on  a  sale  under  the  mort- 
gage is  entitled  to  the  proceeds  of  the  sale  in  excess  of  the 
amount  of  the  mortgage  debt.  Troy  et  aL  v.  May,  Ala. 
(18  So.  Rep.  268).  Where  a  sale  to  foreclose  a  mechan-* 
ic's  lien  is  void  for  want  of   jurisdiction,  judgment  creditors 
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cannot  obtain  any  rights  by  redeeming  from  such  sale,  and  the 
fact  that  a  judgment  creditor  treats  such  sale  as  valid  by  at- 
tempting to  redeem  under  it,  does  not  estop  him  from  asserting 
its  invalidity,  since  the  want  of  jurisdiction  was  a  defect  patent 
to  all.  Holcolm  w.Boynton,  111.  (87  N.  E,  Rep.  1081), 
Redemption  from  various  mortgages  given  to  secure  the  same 
•debt.     Lyon  et  aL  v.  Decs^        Ala.  (14  So.  Rep.  564). 


RiFORMATION. 
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Sec.  655.  As  to  what  mistakes  will  )l}e  reformed. 
Where,  ip  pursuance  of  an  agreement  to  sell  land  in  fee,  the 
vendor  gives  a  deed  conveying  the  land  to  the  vendee  '^  and 
her  bodily  heirs,"  which  under  Rev.  St.  111.,  ch.  80,  sec.  6, 
gives  to  the  vendee  a  life  estate  only,  with  remainder  to  her 
heirs,  the  deed  having  been  drawn  in  that  way  by  direction  of 
vendee's  father  and  brother  without  her  knowledge,  consent  or 
authority,  the  deed  may  be  reformed  at  the  suit  of  the  vendee. 
Dintviddie  v.  Self,  145  111.  290  (88  N.  E.  Rep.  892).  Where 
an  illiterate  person  intrusts  the  writing  and  reading  of  a  deed 
to  another  and  signs  it  in  the  honest  belief  that  it  contains  the 
contract  agreed  upon  when  it  does  not,  he  may  have  it  reformed. 
Archer  et  al.  v.  California  Lumber  Co, ,  24  Ore.  841  (88  Pac. 
Rep.  526).  When  a  husband  joins  his  wife  in  signing  and 
acknowledging  a  mortgage  on  the  wife's  real  estate,  but  by 
mutual  mistake  the  husband's  name  is  omitted  from  the  con- 
veying clause,  the  mortgagee  is  entitled  to  have  the  mortgage 
reformed.  Collins  v.  Cornwell el  aL,  181  Ind.  20  (80  N.  E. 
Rep.  796).  Citing,  Calton  v.  Lewis,  119  Ind.  181  (21  N.  E. 
Rep.  475).  A  court  of  equity  has  no  jurisdiction  to  reform  a 
will.  Bingelv,  Volz  et  aL,  142  111.  214  (81  N.  E.  Rep.  18; 
84  Am.  St.  Rep.  64;  16  L.  R.  A.  821).  Where  property  had 
been  included  by  mistake  in  a  deed,  which  the  parties  never 
intended  should  be  conveyed,  which  the  grantor  was  under  no 
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legal  or  moral  obligation  to  convey,  and  which  the  grantee  in 
good  conscience  has  no  right  to  retain ,  a  court  of  equity  will 
interfere  and  correct  the  mistake.  Burr  ton  Land  db  Town 
Co.  V.  Handy,         Kan.  (87  Pac.  Rep.   108)  ;  Popijoy  v. 

Miller,  188  Ind.  19  (82  N.  E.  Rep.  718).  The  omission  of  the 
reservation  of  a  lien  for  purchase  money  by  mistake,  which 
reservation  was  necessary  to  the  creation  of  such  lien,  may  be 
corrected,  but  not  to  the  injury  of  subsequent  bona  fide  lien 
holders.  Lough  v.  Michael  el  aL,  87  W.  Va.  679  (17  S.  E. 
Rep.  181).  Where,  on  account  of  the  ill  advice  of  a  notary, 
the  wife  fails  to  join  her  husband  in  a  deed,  it  may  be  reformed. 
Whitmore  et  al.  v.  Hay,  85  Wis.  240  (55  N.  W.  Rep.  708 ; 
89  Am.  St.  Rep.  888).  Where  the  evidence  is  clear  and  con- 
vincing, a  mistake  made  in  the  description  of  land  in  a  deed 
may  be  corrected.  Sweet  v.  Owens  et  al.,  109  Mo.  1  (18  S. 
W.  Rep.  928).  Although  the  terms  of  a  deed  are  stated 
according  to  the  intention  of  both  parties,  yet  reformation  may 
be  had  if  they  were  in  error  in  respect  to  the  thing  to  which 
these  terms  apply.  Crookston  Imp,  Co,  v.  Marshall, 
Minn.  (59  N.  W.  Rep.  294).     A  conveyance  will  not  be 

reformed  for  the  purpose  of  inserting  in  it  a  provision  which 
both  parties  thought  unnecessay  at  the  time  of  its  execution. 
Mead  V.  Norfolk  d  W.  R,  Co.,  89  Va.  296  (15  S.  E.  Rep. 
497).  Clerical  mistakes  of  the  draughtsman  maybe  reformed. 
Barnes   v.  Barnes  et  al.,         Ky.  (15  S.    W.  Rep.  1)  ; 

Board  of  Coni'rs  v.    Owens ^         Ind.  (87  N.   E.    Rep. 

602)  ;  Deischer  v.  Price,  148  111.  888  (36  N.  E.  Rep,  105); 
Warrick  v.  Smith,  187  111.  504  (27  N  E.  Rep.  709).  A 
mutual  mistake  of  fact  may  be  corrected.  Purvines  v.  Har- 
rison, 111.  (87  N.  E.  Rep.  705)  ;  Comstock  et  al.  v. 
Coon  et  al.,  185  Ind.  640  (85  N.  E.  Rep.  909).  Cases  involv- 
ing particular  facts  in  which  the  right  of  reformation  is  denied. 
Ohlander  v.  Dexter,  97  Ala.  476  (12  So.  Rep.  51)  ;  Kemmerer 
V.  Owens,  la.  (60  N.  W.  Rep.  86).  Cases  involving 
particular  facts  in  which  the  right  of  reformation  has  been 
enforced.  Wilson  v.  Jasper,  90  Ky.  211  (18  S.  W.  Rep. 
855)  ;  Parish  v.  Camplin,  Ind.  '  (87  N.  E.  Rep.  607)  \ 
Megie  et  al.  v.  Bennett,,  51  N.  J.  Eq.  281  (27  Atl.  Rep.  917)  ; 
Perry  v.  Knight,  85  Me.  184  (27  Atl.  Rep.  96). 
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Sec.  656.  Parties,  pleading  and  practice.  Before 
suit  can  be  properly  brought  for  the  reformation  of  a  deed  a 
demand  for  the  reformation  must  be  made.  Popijoy  v.  Miller 
etaL,\m  Ind.  19  (82  N.  E.  Rep.  718).  A  grantee  for 
whose  benefit  the  deed  has  been  made,  the  consideration  hay- 
ing been  paid  by  another,  may  have  it  reformed  on  proof  of 
a  mutual  mistake  made  by  the  parties  to  the  transaction, 
although  such  grantee  took  no  part  in  the  original  contract. 
Elivood  y ,  Stewart  ct  al.,  6  Wash.  St.  786  (82  Pac.  Rep. 
785).  A  complaint  to  reform  a  written  instrument  for  mutual 
mistake  should  distinctly  set  forth  the  original  agreement 
and  understanding  of  the  parties,  point  out  with  clearness  and 
precision  wherein  there  was  a  mistake,  and  show  that  it  did 
not  arise  from  gross  negligence  of  the  plaintiff.  Osborn  v. 
Ketchum  et  ux,,  25  Ore.  852  (85  Pac.  Rep.  972).  Where  a 
sheriff,  by  mistake,  inserts  a  wrong  description  in  his  deed  of 
land  sold  by  him  under  a  mortgage  foreclosure,  he  has  such 
interest  in  the  transaction  as  makes  him  a  proper  party  to 
bring  a  suit  in  equity  to  reform  the  deed.  Dodson  v.  Lomax^ 
118  Mo.  555  (21  S.  W.  Rep.  25).  Equity  has  jurisdiction  to 
reform  a  written  instrument  so  as  to  conform  to  the  intention, 
agreement  and  understanding  of  the  parties.  Stevenson  et  al, 
V.  Elliott  et  at.,  58  Kan.  550  (86  Pac.  Rep.  980).  The  in- 
strument  may  be  reformed  and  enforced  in  the  same  action. 
Walls  V.  State,         Ind.  (88  N.  E.  Rep.  177)  ;  Bacon  v. 

Z^j//^,  50  Kan.  494  (81  Pac.  Rep.  1066;  84  Am.  St.  Rep. 
184) .  A  mistake  in  description  will  be  reformed  where  the 
intention  of  the  parties  can  be  made  clear.  Hoyt  et  al,  v. 
Gooding etaL,  99  Mich.  71  (58  N.  W.  Rep.  41).  The  right 
to  have  a  deed  reformed  may  be^  lost  by  laches,  Hurto  v. 
Grant  et  al,         la.  (57  N.  W.  Rep.  899). 

Sec.  667.  Proof  of  mistake.  Where  a  deed  describes 
the  land  by  metes  and  bounds,  beginning  at  a  certain  comer  of 
"section  eight"  in  a  certain  county,  without  naming  the 
township  and  range,  it  appearing  that  there  are  in  said  county 
several  sections  numbered  eight,  it  may  be  shown  by  parol 
evidence  in  suit  to  reform  the  deed  what  section  was  intended, 
since  the  ambiguity  is  latent.  Halladay  v.  HesSy  147  111.  588 
^35  N.  E.  Rep.  880).     A  conveyance  may  be  cancelled  as  to 
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certain  portions  of  the  property  described,  on  the  testimony  of 
a  single  witness  that  they  were  included  therein  by  mistake, 
though  another  contradicted  him.  Nixon  v.  Harmon^  17 
Colo.  276  (29  Pac.  Rep.  808).  But  the  mistake  must  be 
proven  by  clear  and  satisfactory  evidence.  Board  of  Comers 
V.  Owens,        Ind.  (87  N.  E.  Rep.  602).     It  is  held  that 

before  a  court  of  equity  will  decree  a  reformation  of  a  con- 
tract which  has  been  reduced  to  writing,  the  evidence  must 
be  clear  and  convincing.  Phillips  et  al,  v.  Port  Townsend 
Lodge  No,  6,  P,  iB  A.M.,8  Wash.  529  (86  Pac.  Rep.  476) ; 
Herring    v.    Peaslee,         la.  (60    N.    W.  Rep.    650) ; 

West  V.    West,        la.  (57  N.  W.  Rep.  689)  ;  Smith  v. 

Alle^y        Ala.  (14  So.  Rep.  760).     Cases  involving  par- 

ticular facts  in  which  the  evidence  is  considered  and  held  to 
be  sufficient  to  authorize  a  reformation.  Pischer  v.  Laack  et 
al.,  85  Wis.  280  (55  N.  W.  Rep.  898) ;  Sullivan  v.  Latimer, 
88  S.  C.  417  (17  S.  E.  Rep.  221)  ;  Pulaski  Iron  Co.  v.  Pal^ 
mer  et  ux.,  89  Va.  884  (16  S.  E.  Rep.  275)  ;  Lockwoodv. 

White  et  al.,  65  Vt.  466  (26  Atl.  Rep.  689).  Cases  involving 
particular  facts  in  which  the  evidence  is  considered  and  held 
not  to  be  sufficient  to  authorize  a  reformation.  Pay  lor  v. 
Sheridan,         la.  (59  N.  W.  Rep.  19)  ;  Prenchv.  Chap- 

man, 88  Va.  817  (18  S.  E.  Rep.  479);  Pay  v.  Commission- 
ers of  Durham  Co.,  110  N.  C.  169  (14  S.  E.  Rep.  646). 

Sec.  658.  Deeds  of  trust — Equitable  supervision. 
In  a  recent  case  the  supreme  court  of  North  Carolina  say :  *'  It 
is  settled  law,  not  only  that  equity  will  not  allow  a  trust  to 
fail  for  want  of  a  trustee,  but  that,  when  a  trustee  is  named  in 
a  deed,  and  the  nature  of  his  fiduciary  duties  and  the  times  at 
which  they  are  to  be  performed,  according  to  its  terms,  indi- 
cate clearly  that  the  grantor  contemplated  either  the  certainty 
or  possibility  that  the  legal  and  equitable  estates  must  be  sep- 
arated and  the  trust  administered  beyond  the  life-time  of  the 
trustee  named,  a  court  of  equity  will  supply  the  words  '  and 
his  heirs,'  after  the  name  of  the  trustee,  upon  the  ground  that 
it  was  omitted  by  mistake  of  the  draughtsman  when  the  deed 
was  drawn.  Pyan  v.  McGehee^  88  N.  C.  500;  Perry,  Trusts, 
§  820.  Where  the  court  is  fully  satisfied,  from  the  expressed 
purpose  of  the  grantor,  the  nature  of  the  deed,  and  the  con- 
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text  of  that  portion  of  it  where  the  word  *  heirs '  would  nat- 
urally belong,  that  it  was  his  intention  to  convey  an  estate  in 
fee,  and  the  omission  of  the  prescribed  technical  words  was  an 
oversight,  there  is  a  plain  equity  to  have  the  mistake  corrected. 
Vickers  v.  Leighy  104  N.  C.  258  (10  S.  E.  Rep.  808)  ;  7?«/- 
ledge  V,  Smithy  Busb.  Eq.  288.  When  on  the  examination  of  an 
ordinary  deed  of  conveyance  to  trustees  on  a  marriage  settle- 
ment, it  appears  manifest  that  a  life  estate  in  the  trustee  is  in- 
adequate to  the  execution  of  the  trust,  and  also  that  the  obvi- 
ous purpose  of  the  grantor  to  dispose  of  the  whole  of  the 
equitable  estate  will  be  defeated,  unless  the  instrument  can  be 
construed  to  vest  that  estate  in  fee  simple  in  the  beneficiaries, 
the  concurrence  of  two  reasons  for  supplying  words  of  inher- 
itance makes  it  more  clearly  the  duty  of  the  court  to  effectuate 
the  intention  of  the  grantor  by  correcting  both  mistakes  or 
omissions,"  Moore  y,  S^uince^  109  N.  C.  85  (18  S.  E.  Rep. 
872). 
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Sec.  650.  As  to  the  creation  of  resulting  trusts.  A 
resulting  trust  does  not  arise  from  the  fact  that  a  husband 
with  his  wife's  money  builds  a  house  on  his  own  land  under 
a  contract  that  it  should  remain  her  property.  Brawn  ct  al.  v. 
Turner  et  aL,  118  Mo.  27  (20  S.  W.  Rep.  660)  ;  nor  from 
the  investment  of  the  proceeds  of  her  personal  estate  after  be- 
ing reduced  to  his  possession,  Erringdale\ ,  Riggs^  148  III.  408 
(86  N.  E.  Rep.  98)  ;  nor  in  favor  of  a  trustee  where  he  ad- 
vances money  with  which  to  pay  off  a  vendor's  lien  on  the 
land,  Norris  v.  Woods,  89  Va.  878  (17  S.  E.  Rep.  552). 
It  is  held  that  where  land  belonging  to  a  partnership  is  sold 
on  foreclosure  after  death  of  all  the  partners,  and  the  admin- 
istrator of  the  last  surviving  partner  buys  the  certificate  of 
sale,  and  obtains  a  deed  in  his  own  name,  the  land  being 
worth  more  than  the  amount  paid  by  him,  he  holds  the  title 


785  EPITOME   OF   CASES.  §  659 

in  trust  for  the  heirs  and  widows  of  the  deceased  partners. 
Galbraithy.   Tracy,         111.  (38  N.  E.  Rep.  987).     One 

who  verbally  agrees  to  bid  in  land  of  another  at  a  sherilTs  sale 
will  be  decreed  to  hold  it  in  trust,  although  he  takes  the  title 
in  his  own  name  and  pleads  the  statute  of  frauds.  Stuart  et 
al.  V.  Brown  ct  a£.,  185  Ind.  282  (84  N.  E.  Rep.  976)- 
Where  one  of  several  tenants  in  common  of  land  purchases 
the  same  at  a  master's  sale  thereof,  in  partition,  upon  a  parol 
agreement  with  his  cotenants  to  hold  the  same  in  trust  for 
them,  and  uses  their  releases  to  the  master  for  their  share  in 
the  proceeds  in  payment  of  the  purchase-money,  without 
actually  paying  any  money,  a  trust  results  in  favor  of  the  co- 
tenants.  Fay  et  al.  v.  Fay,  50  N,  J.  Eq.  260  (24  Atl.  Rep. 
1086) .  Where  the  necessary  facts  exist  to  create  a  resulting 
trust  the  consent  or  agreement  of  the  trustee  to  hold  the  title 
for  the  benefit  of  the  cestui  qui  trust  will  not  change  its  char- 
acter. Warren  et  aL  v.  Adams,  19  Colo.  515  (86  Pac.  Rep. 
604).  A  conveyance  by  a  landowner  to  his  son-in-law  on 
account  of  his  affection  for  the  wife  of  the  latter,  his  daughter, 
does  not  create  a  trust  in  her  favor  as  against  the  grantee  of 
her    husband.      Higbee   v.   Highee,         Mo.  (27    S.   W. 

Rep.  619)  ;  Noe  v.  Roll  ct  al.,  184  Ind.  115  (88  N.  E.  Rep. 
905) .  No  trust  arises  where  one  purchases  land  for  himself 
after  a  parol  promise  to  purchase  for  the  benefit  of  another. 
Emerson  v.  Galloupe,  158  Mass.  146  (82  N.  E.  Rep.  1118). 
Cases  in  which  the  particular  facts  are  considered  and  held  to 
be  sufficient  to  create  a  resulting  or  constructive  trust.  Butte 
'Hardware  Co.  v.  Schwab  et  al.,  13  Mont.  851  (84  Pac.  Rep. 
24)  ;  Pet  rain  et  al.  v.  Kiernan  et  al,  28  Ore.  455  (32  Pac. 
Rep.  158)  ;  Rollins  v.  Mitchell,  52  Minn,  41  (58  N.W.  Rep. 
1020 ;  88  Am.  St.  Rep.  519)  ;  Towle  v.  Wadsworth,  147  111. 
80   (85  N.  E.   Rep.   78)  ;    Greer  et  al.    v.  Edgerly,         Ky. 

(18  S.  W.  Rep.  581)  ;  Leahey  v.    White,         Mo. 
(27  S.  W.  Rep.  402)  ;  Prow  et  al.  v.  Prow,  188  Ind.  840 
(82  N.  E.  Rep.  1121)  ;  Howard  v.  Howard  et  al. ,  24  Ore.  459 
(88  Pac.  Rep.  682);  Lewis  v.  Lewis  et  al.,         Ida.  (88 

Pac.  Rep.  88)  ;  Buchanan  v.  Buchanan  et  ah,  88  S.  C.  410 
(17  S.  E.  Rep.  218)  ;  Stephenson  v.  McClintock  ct  aL,  141 
111.  604  (31  N.  E.  Rep.  810)  ;  Hudson  v.  White,  17  R.  I. 
519(28  Atl.  Rep.  57).     Cases  in  which  particular  facts  are 
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considered  and  held  not  to  be  sufficient  to  create  a  resulting 
trust.     Rogers  v.   McFarland  et  al.y         la.  (56  N.  W. 

Rep.  504)  ;  Anderson  v.  South  Omaha  JLand  Cc,  85  Neb. 
785  (58  N.  W.  Rep.  984)  ;  Beavers  et  al.  v.  McKinlcy  et  al., 
50  Kan.  602  (82  Pac.  Rep.  868;  88  Pac.  Rep.  859);  Hawkins 
V.   Palmer  et  aL,         Ky.  (16  S.  W.  Rep.  274)  ;  Price 

et  al.  V.  Kane,  112  Mo.  412  (20  S.  W.  Rep.  609)  ;  Lewis  et 
al.  V.  Mohr  et  al.,  97  Ala.  866  (11  So.  Rep.  765)  ;  Dailey  v. 
Bailey,         Mo.  (28  S.  W.  Rep.  880)  ;  Aborn  v.  Padel- 

ford,  17  R.  I.  148  (20  Atl.  Rep.  297)  ;    Cummins  v.  Shawhun 
et  al.,         Ky.  (28  S.  W.  Rep.  669)  ;  Moorman  et  al.  v. 

Arthur  etal.,  90  Va.  455  (18  S.  E.  Rep.  869);  Stronger. 
Messenger,  148  III.  481  (86  N.  E.  Rep.  617)  ;  Francis  v. 
Roades,  146  111.  686  (82  N.  E.  Rep.  282)  ;  McGinnis  v. 
Jacobs,  147  111.  24  (85  N.  E.  Rep.  214)  ;  Bourke  v.  Callanan^ 
160  Mass.  195  (85  N.  E.  Rep.  460) ;  Brannan  et  ux.  v.  Dur- 
kin  et  al.,  76  Md.  451  (25  Atl.  Rep.  481) ;  McRae  v.  McRae, 
78     Md.  270  (27  Atl.  Rep.  1088). 

Sec.  660.  Constructive  or  involuntary  trusts.  Con- 
structive or  involuntary  trusts  include  all  those  instances  in 
which  the  trust  is  raised  by  the  doctrines  of  equity  for  the  pur- 
pose of  working  out  justice  in  the  most  efficient  manner,  when 
there  is  no  intention  of  the  parties  to  create  a  trust  relation, 
tnd  contrary  to  the  intention  of  the  one  holding  the  legal  title. 
Farmers  db  Traders'*  Bank  v.  Kimball  Milling  Co.,  1  S. 
Dak.  888  (47  N.  W.  Rep.  402) ;  Noe  v.  Roll  et  al.,  184  Ind.  115 
(88  N.  E.  Rep.  905).  One  who  acquires  the  legal  title  of  an- 
other's land  under  an  agreement  to  hold  the  same  for  the  pur- 
pose of  selling,  and  to  re-convey  on  demand  any  portion  not 
sold,  upon  refusal  to  carry  out  such  agreement  becomes  a  trus- 
tee for  the  original  grantor,  although  such  party  was  guilty  of 
no  fraud  before  procuring  the  deed.  Giffen  v.  Taylor, 
Ind.  (37  N.  E.   Rep.  892).     Where  a  vendee  pays  the 

price,  takes  possession  of  and  improves  the  land  and  pays  off 
debts  of  the  estate,  under  a  valid  contract  with  the  vendor's 
consent,  the  vendor  holds  the  title  in  trust  for  such  vendee. 
Ryder  v.  Loomis,  161  Mass.  161  (86  N.  E.  Rep.  886).  Where 
a  son-in-law,  who  has  induced  his  wife's  mother  to  buy  and 
improve  land,   fraudulently  has  the  deed  made  to  his  wife. 
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-and  then  insists  that  it  is  an  advancement,  the  mother  may 
have  a  constructive  trust  decreed  in  her  favor.  Graham  ct  ux. 
\.  Kingct  al.,         Ky.  (24  S.  W.  Rep.  480).     Although 

§  2624,  Nev.  Gen.  Stat.,  provides  that  no  trust  or  power  over 
or  concerning  lands  shall  be  created,  "  unless  by  act  or  opera- 
tion of  law,  or  by  a  deed  or  conveyance  in  writing,"  it  is  held 
that  equity  will  raise  a  constructive  trust  which  may  be  estab- 
lished by  parol,  where  one  without  consideration  conveyed 
land  to  another  occupying  a  confidential  relation  toward  him, 
with  the  understanding  that  he  should  hold  it  for  the  benefit 
of  the  grantor.  B<ywler  v.  Curler  et  aLy  21  Nev.  158  (26 
Pac.  Rep.  226).  Cal.  Civ.  Code,  §  2248,  which  provides  that 
**  every  one  to  whom  property  is  transferred  in  violation  of  the 
trust  holds  the  same  as  an  involuntary  trustee  under  such  trust, 
unless  he  purchases  it  in  good  faith  for  a  valuable  considera- 
tion," does  not  place  on  such  a  purchaser  the  burden  of  show- 
ing that  he  was  a  bonajide  purchaser  when  he  was  not  a  party 
to  the  action  establishing  a  trust.  Warnock  v.  Harlow  d:  Cat- 
lift,  96  Cal.  298  (81  Pac.  Rep.  166;  81  Am.  St.  Rep.  209). 

Sec.  661.  Fraud  and  bad  faith.  A  trust  ex  male- 
ficio  occurs  whenever  a  person  acquires  the  legal  title  to  land 
or  other  property  by  means  of  an  intentionally  false  and 
fraudulent  verbal  promise  to  hold  the  same  for  a  certain  speci- 
fied purpose, — as,  for  example,  a  promise  to  convey  the  land 
to  a  designated  individual,  or  to  reconvey  it  to  the  grantor, 
and  the  like, — and  having  thus  fraudulently  obtained  the  title, 
he  retains,  uses,  and  claims  the  property  as  absolutely  his  own, 
so  the  whole  transaction  by  means  of  which  the  ownership  is 
obtained  is  in  fact  a  scheme  of  actual  deceit.  Larmon  et  al,  v. 
Knight  et  aL,  140  III.  282  (80  N.  E.  Rep.  818 ;  29  N.  E.  Rep. 
1116;  88  Am.  St.  Rep.  229).  In  order  that  the  doctrine  of 
trusts  ex  malejicio  with  respect  to  land  may  be  enforced  under 
any  circumstances,  there  must  be  something  more  than  a  mere 
verbal  promise,  however  unequivocal ;  otherwise,  the  statute 
of  frauds  would  be  virtually,  abrogated.  There  must  be  an 
element  of  positive  fraud  accompanying  the  promise,  and  by 
means  of  which  the  acquisition  of  the  legal  title  is  wrongfully 
consummated.  Equity  does  not  pretend  to  enforce  verbal 
promises  in  the  face  of  the  statute.  It  endeavors  to  prevent  and 
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punish  fraud  by  taking  from  the  wrongdoer  the  fruits  of  his 
deceit,  and  it  accomplishes  this  object  by  its  beneficial  and 
far-reaching  doctrine  of  constructive  trusts.  Taylor  v.  Kelly ^ 
108  Cal.  178  (87  Pac.  Rep.  216).  Where  a  father  in  consid- 
eration of  affection  agrees  to  give  to  his  married  daughter  a 
certain  tract  of  land,  and  the  daughter  intrusts  the  conveyan- 
cing to  her  husband,  who,  instead  of  taking  the  conveyance  in 
the  name  of  his  wife,  fraudulently  takes  it  in  his  own  name  and 
conceals  the  fact  from  his  wife,  who  never  discovered  the  fraud 
until  after  the  death  of  her  husband  intestate,  equity  will  hold 
the  husband  to  be  the  trustee  of  the  wife,  and  the  property  so 
held  in  trust,  is  not  subject  to  the  debts  of  the  husband.  Warner 
V.  Warner,  182  Ind.  218  (81  N.  E.  Rep.  466).  Where  a 
father  purchases  land  for  his  daughter,  which  her  husband,  by  a 
collusion  with  other  persons,  procures  to  be  conveyed  to  him 
instead  of  his  wife,  a  trust  results  in  favor  of  her  which  she 
can  enforce ;  and  her  rights  are  not  affected  by  the  failure  of 
her  father  to  take  any  positive  action  in  the  matter.  Steagall 
V.  Steagall,  90  Va.  78  (17  S.  E.  Rep.  756).  It  is  not 
essential  in  order  to  create  a  resulting  trust  that  the  party 
chargeable  should  have  been  guilty  of  actual  fraud.  It  is  suffi- 
cient if  the  transaction  would  otherwise  work  an  injustice 
against  the  other.      Talhott  v.  Barber,         Ind.  (88  N.  E. 

Rep.  487) . 

Sec.  662.  Payment  of  purchase  money.  It  is  held 
that  the  payment  of  the  purchase-money,  directly  or  indirectly, 
in  part  or  in  whole,  by  one,  and  the  taking  of  the  deed  by 
another,  presumptively  creates  a  trust  in  favor  of  the  party 
paying  the  purchase-money ;  and  that  the  facts  and  circum- 
stances from  which  such  trust  results  may  be  shown  by  parol 
evidence.  Howard  v,  Howard,  52  Kan.  469  (84  Pac.  Rep. 
1114) ;  Lee  v.  Patton,  84  Fla.  149  (15  So.  Rep.  775)  ;  Davis 
V.  Davis^  18  Colo.  66  (81  Pac.  Rep.  499)  ;  Summers  \,  Moore, 
118  N.  C.  894  (18  S.  E.  Rep.  712) ;  Beverly  v.  Beverly,  88 
Va.  915  (14  S.  E.  Rep.  758)  ;  Ahorn  v.  Searles,  R.  I. 
(27  Atl.  Rep.  796) ;  Corr's  Appeal,  62  Conn.  408  (26 
Atl.  Rep.  478) ;  Dewhurst  v.  Wright,  29  Fla.  228  (10  So. 
Rep.  682)  ;  Barton  v.  Magruder,  69  Miss.  462  (18  So.  Rep. 
889)  ;  Seller  v.  Mohn,  87  W.  Va.  507  (16  S.  E.  Rep.  496). 
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Where  two  persons  together  advance  the  price,  and  title  is 
taken  in  the  name  of  one  of  them,  a  trust  results  in  favor  of 
the  other  to  such  proportion  of  the  property  as  is  equal  to  the 
proportion  of  the  consideration  contributed  by  him.  The  sums 
severally  contributed  must  be  for  distinct  interests  or  aliquot 
parts  of  the  estate.  Such  a  resulting  trust  does  not  spring 
from  the  contract  or  agreement  of  the  parties,  but  from  their 
acts.  It  is  not  created  by  contract,  but  by  implication  of  law 
apart  from  contract.  V^an  Buskirk  v.  Van  Bus  kirk  ^  148  111. 
9  (85  N.  E.  Rep.  888).  Where  land  was  advertised  for  sale 
under  a  deed  of  trust,  and  the  owner  to  avert  the  sale  procured 
a  third  person  to  furnish  part  of  the  money,  she  furnishing  the 
other  part,  and  the  title  was  vested  in  him,  there  was  a  result- 
ing trust  in  her  favor.  Bar  ten  v.  Magrudcr  ei  al,^  69  Miss. 
462  (18  So.  Rep.  889).  But  the  presumption  of  a  resulting 
trust  is  rebutted  where  the  conveyance  is  taken  in  the  name  of 
the  wife  or  child  or  other  person,  for  whom  the  party  paying 
the  consideration  is  under  some  natural,  moral,  or  legal  obli- 
gation to  provide.  Johnston  v.  Johnston^  188  III.  885  (27  N. 
E.  Rep.  980)  ;  Bern  et  al.  v.  Bern  et  aL,         S.   Dak.  (55 

N.  W,  Rep.  1102)  ;  Smith  v.  Smith,  144  111.  299  (88  N.  E. 
Rep.  85).  This  principle  was  held  not  to  apply  to  a  convey- 
ance by  a  woman  to  a  man  with  whom  she  was  il- 
legally cohabiting.  McDonald  v.  Carr,  150  111.  204 
(87  N.  E.  Rep.  225).  And  it  may  be  shown  that 
a  wife  holds  lands  purchased  by  her  husband  in  trust 
for  him.  Hudson  v.  White,  17  R.  I.  519  (28  Atl. 
Rep.  57).  Upon  a  conveyance  of  real  estate  to  one  per- 
son for  a  consideration  paid  by  another,  no  trust  results,  ex- 
cept as  to  the  creditor  of  the  person  paying,  unless  conveyance 
was  made  without  the  consent  of  such  person,  so  as  to  be  a 
fraud  upon  him.  Petzhold  v.  Petzhold,  58  Minn.  89  (54  N. 
W,  Rep.  988).  A  trust  arising  from  the  payment  of  the  pur- 
chase money  must  arise  at  the  time  of  the  execution  of  the 
conveyance.  Moorman  et  al,  v,  Arthur  et  al,,  Va. 
(18  S.  E.  Rep.  869)  ;    Toney  v.   Wendling,         Ind.  (87 

N.  E.  Rep.  598)  ;  B(ywen  v.  Hughes,  5  Wash.  St.  442  (82 
Pac.  Rep.  98).  Where  one  pays  the  consideration  out  of  his 
own  money  and  takes  a  deed  to  the  property,  an  oral  agree- 
ment, made  before  such  purchase,   binding  him  to  lease  the 
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• 

land  for  a  term  of  one  thousand  years  to  a  third  person  at  an 
annual  rental  does  not  bring  such  person  within  the  rule  so  as 
to  create  a  resulting  trust  on  account  of  the  payment  of  the 
consideration.  Commonwealth  v.  Maysville  ^  B,  S,  JR,  Co. 
et  aL,         Ky.  (21  S.  W.  Rep.  842).      Where  an  agent 

acquires  property  with  the  means  of  his  principal,  a  trust  re- 
sults in  favor  of  the  latter.  Gas  he  v.  Toung^  O.  St. 
(88  N.  E.  Rep.  20).  One  seeking  to  enforce  a  trust  on  ac- 
count of  the  payment  of  the  purchase  money  must  clearly 
show  that  the  payment  was  made  with  his  money.  Kostcr  v . 
Miller,  149  111.  195  (87  N.  E.  Rep.  46). 

Sec.  663.  Statutes  applied  and  construed — Credit- 
ors' rights,  Ind.  Rev.  Stat.  1881,  §  2976,  applied.  Noe  v. 
RolletaL,  184  Ind.  115  (88  N.  E.  Rep,  905).  Under  Ind. 
Rev.  Stat.  1894,  §§  8896-8898,  no  trust  results  in  favor  of  the 
wife  where  her  husband  pays  for  land  with  money  belonging 
to  her  which  he  holds  as  a  sort  of  a  depositary  for  her,  unless 
it  be  shown  that  he  received  it  from  her  on  some  terms  which 
would  not  allow  his  using  it  in  the  purchase  of  land.  Toncy 
V.    Wendling,         Ind.  (87  N.  E.  Rep.  598).     Under  1 

N.  Y.  Rev.  Stat.  728,  §  5152,  providing  that  where  the  con- 
sideration is  paid  by  one  and  a  conveyance  made  to  another,  a 
trust  results  in  favor  of  the  former's  creditor,  it  is  held  that 
where  such  grantee  is  a  creditor  of  the  person  paying  the  con- 
sideration and  takes  the  title  innocently,  he  has  a  prior  claim 
on  the  land,  and  may  hold  it  as  security  for  the  debt  due  him. 
Bro-wn  et  al.  v.  Chubh  et  aL,  185  N.  Y,  174  (81  N.  E.  Rep. 
1080).  Ky.  Gen.  Stat.,  ch.  63,  art.  1,  §  19,  applied.  Benge 
V.  Benge,        Ky.  (28  S.  W.  Rep.  668).     Under  How. 

Mich.  Stat.,  §  5569,  providing  that  *'  when  a  grant  for  a  valu- 
able consideration  shall  be  made  to  one  person,  and  the  con- 
sideration thereof  shall  be  paid  by  another,  no  use  or  trust 
shall  result  in  favor  of  the  person  by  whom  such  payment 
shall  be  made,  but  the  title  shall  vest  in  the  person  named  as 
the  alienee,"  it  is  held  that  the  person  furnishing  the  money 
has  no  rights  in  the  property  as  against  the  creditors  of  the 
party  holding  the  legal  title,  and  a  sale  under  execution 
against  him  will  not  be  enjoined.  Barnes  v.  Munroe  et  aL^ 
95  Mich.  612  (55  N.  W.  Rep.  481).     This  section  "must  be 
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understood  as  applicable  only  to  those  cases  in  which  the 
deed  has  assumed  form  it  has  by  the  consent  of  the  party  fur- 
nishing the  consideration."  McCreary  v.  McCreary^  90 
Mich.  478  (51  N.  W.  Rep.  545).  The  Michigan  statute,  How. 
Stat.  §  5569,  provides  that  no  trust  shall  result  to  one  who 
pays  the  purchase  price  of  land  and  causes  it  to  be  conveyed 
to  another.  Applying  this  statute,  it  is  held  that  where  a 
partner  purchases  land  with  partnership  funds  and  causes  it  to 
be  conveyed  to  his  wife  and  copartner,  no  trust  results  in  his 
favor  as  to  his  partnership  interest.  Winans  v.  Winans^  99 
Mich.  74  (57  N.  W.  Rep.  1088).  The  rights  of  creditors 
against  such  a  conveyance  are  equal,  and  one  commencing  a 
proceeding  to  set  the' same  aside  does  not  obtain  a  preference. 
Wis.  Rev.  Stat.,  §§  2077,  2078,  applied.  Miner  v.  Lane,  87 
Wis.  848  (57  N.  W.  Rep.  1105). 

Sec.  664.  Proof — Parol  evidence — Sufficiency.  Parol 
evidence  is  admissible  to  establish  the  facts  out  of  which  a  re- 
sulting trust  may  arise.  Seiler  v.  Mohn  et  aL,  87  W.  Va.  507 
(16  S.  E.  Rep.  496)  ;  Moorman  v.  Arthur,         Va.  (18  S. 

E.  Rep.  869)  ;  Myers  v.  Jackson,  185  Ind.  186  (84  N.E.  Rep. 
810)  ;  Hudson  v.  White,  17  R.  I,  519  (28  Atl.  Rep.  57).  A 
resulting  trust  may  be  established  and  enforced  upon  parol  evi- 
dence ;  but  in  order  to  vary  the  terms  6i  an  absolute  deed  the 
evidence  should  be  clear,  emphatic  and  convincing.  Plumb 
V.  Cooper,  121  Mo.  668  (26  S.  W.  Rep.  678)  ;  McFarland 
V.  La  Force,  119  Mo.  585  (25  S.  W.  Rep.  580).  It  is  held 
that  a  trust  estate  cannot  be  engrafted  by  parol  upon  a  legal 
lease-hold  title,  unless  accident,  fraud  or  mistake  in  the  making 
of  the  contract  out  of  which  the  trust  results  be  alleged  and 
proved.     Rische  v.  Diesselhorst,         Tex.  Civ.  App.  (26 

S.  Wl  Rep.  762).  The  conveyance  of  land  of  great  value  with 
no  intention  of  making  a  gift  and  without  any  substantial  con- 
sideration creates  a  strong  probability  of  the  existence  of  a 
trust.  Rogers  et  al,  v.  N.  K  <&  T.  L.  Co.  et  aL,  184  N.  Y. 
197  (82  N.  E.  Rep.  27).  It  is  held  that  in  order  to  establish 
a  resulting  trust  by  parol  evidence  the  evidence  must  be  clear, 
strong,  and  unequivocal, — so  definite  and  positive  as  to  leave 
no  room  for  doubt  in  the  mind  of  a  court  of  equity.  King  v. 
Isley,  116  Mo.  155  (22  S.  W.  Rep.  684)  ;  Moorman  et  al.  v. 
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Arthur  et  al,  90  Va.  455  (18  S.  E.  Rep.  869) ;  Sieagallw. 
SteagcUl,  90  Va.  78  (17  S.  E.  Rep.  756)  ;  Logan  v.  John- 
son, Miss.  (16  So.  Rep.  281)  ;  Rosier  v.  Miller,  149 
111.  195  (87  N.  E.  Rep.  46)  ;  Strong  y.  Messenger,  148  111.  481 
(86  N.  E.  Rep.  617).  A  resulting  trust  in  a  wife  cannot  be 
sustained  upon  the  uncorroborated  testimony  of  the  husband 
and  wife  as  against  third  persons,  neither  can  such  trust  be  set 
up  as  against  an  innocent  purchaser.  Gates  v.  Card,  98  Tenn. 
884  (24  S.  W.  Rep.  486).  A  bill  to  execute  a  resulting  trust 
cannot  be  supported  by  evidence  which  would  present  a  case 
for  specific  performance  of  a  contract.  Milner  et  al.  v.  Stan- 
ford,        Ala.  (14  So.  Rep.  644). 
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Sec.  665.  Nature  of  the  estate  in — Uses  to  which 
it  may  be  put.  Although  a  statute  (Tenn.  Laws  1849,  p. 
219 ;  Tenn.  Laws  1851,  p.  272)  authorizes  a  railroad  company 
to  acquire  the  fee  simple  title  to  its  right  of  way  and  provides 
that  in  condemnation  proceedings  an  order  shall  be  made 
vesting  in  the  company  "the  fee  simple  title  of  the  land," 
still,  the  evident  scope  of  the  statute  being  simply  to  have  the 
land  taken  for  the  purposes  of  a  railroad,  the  company  will 
take,  even  under  a  conveyance  purporting  to  pass  the  fee, 
only  the  easement  of  a  right  of  way.  Chouteau  v.  Missouri 
Pac.  Ry.  Co.,  122  Mo.  875  (22  S.  W.  Rep.  458).  The  lands 
or  right  of  way  occupied  by  one  railroad  company  for  its  cor- 
porate purposes  cannot  be  taken  as  a  right  of  way  by  another 
railroad  company,  except  for  mere  crossings,  and  then  'only 
for  crossing  purposes,  and  not  for  exclusive  occupancy. 
Kansas  City  Suburban  Belt  R.  Co,  v.  Kansas  City,  St,  Z. 
^  C.  R,  Co.,  118  Mo.  599  (24  S.  W.  Rep.  478).  Citing, 
Pittsburg  Junction  Ry.  Co.'s  Appeal,  122  Pa.  St.  511  (6 
Atl.  Rep.  564)  ;  Pennsylvania  R,    Co,^s  Appeal,  98  Pa.  St. 
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150;  Cake  v.  Railroad  Co.,  87  Pa.  St.  807;  Housaionic  R. 
Co.  V,  Lee  iB  H,  R,  Co.,  118  Mass.  891 ;  Boston  d:  M,  R.  Co. 
V.  Lorwell  €^  Z.  R.  Co,^  124  Mass.  868;  Railroad  Co,  v. 
Williamson,  91  N.  Y.  552 ;  St.  Paul  Union  Depot  Co.  v. 
City  of  St.  Paul,  80  Minn.  859  (15  N.  W.  Rep.  684)  ; 
Central  City  Horse  Ry.  Co.  v.  Pt.  Clark  Horse  Ry.  Co. ,  81 
111.  528 ;  Hickok  v.  Hine,  28  Ohio  St.  528.  Under  the  Mis- 
souri  constitution  the  condemnation  of  land  for  a  right  of  way 
gives  to  the  railway  company  an  easement  only  and  leaves 
the  fee  in  the  land  owner ;  and,  under  the  Missouri  statutes, 
the  railway  company  is  required  to  securely  fence  its  right  of 
way  at  all  points  where  such  fence  will  not  interfere  with  the 
public  use.  Under  these  statutory  provisions,  it  is  held  that  a 
railway  company  having  condemned  a  right  of  way  has  the 
exclusive  right  of  possession  over  all  portions  of  it  at  all  times, 
and  that  the  '^  owner  of  the  fee  as  well  as  all  others  is  excluded 
from  concurrent  uses,  unless  he  be  entitled  to  a  crossing  either 
under  the  statute  or  from  necessity."  St.  Louis  K.ilb  N.W. 
R.  Co.  V.  Clark,  121  Mo.  169  (25  S.  W.  Rep.  192,906).  A 
railway  company  may  use  the  land  occupied  by  its  right  of 
way  for  any  purposes  which  will  contribute  to  the  safe  and 
efficient  operation  of  the  road  and  which  does  not  interfere 
with  the  property  rights  of  others.  Elyton  Land  Co.  v. 
South  d  North  Ala.  R.  Co.,  95  Ala.  681  (10  So.  Rep.  270). 
N.  Y.  Laws  1846,  ch.  216 ;  Laws  1848,  ch.  80,  construed  and 
applied— ownership  of  land  occupied  by  the  Hudson  River 
Railroad.  N.  T.  C.  d:  H.  R.  R.R.  Co.  v.  Aldridgc,  185  N. 
Y.  88  (82  N.  E.  Rep.  50;  17  L.  R.  A.  516). 

Sec.  666.  Grants  of.  Such  grants  are  not  to  be  en- 
larged by  construction  and  where  the  consideration  of  the 
grant  is  the  maintenance  of  a  depot,  and  the  condition  is  that 
the  property  shall  revert  when  the  company  ceases  to  use  it 
for  such  purposes,  the  company  cannot  remove  the  depot  and 
retain  the  land  for  other  railroad  purposes.  Owenshoro  d  N. 
R.  Co.v.  Griffethetal.,92  Ky.  187  (17  S.  W.  Rep.  277). 
When  one  grants  to  a  railroad  company  a  strip  of  land  for  its 
use  in  the  construction  of  a  railroad,  all  damages  to  the  resi- 
due of  the  tract  arising  from  construction  which  can  be  taken 
into  consideration  in  the  assessment  of  compensation  under 


§  666  RIGHT    OF    WAY.  794 

proceedings  for  condemnation  are  released,  and  he  cannot  re* 
cover  therefor  against  the  company,  nor  can  his  subsequent 
alienee  of  such  residue.  In  case  of  such  grant,  injury  to  a 
ferry  or  private  way  occasioned  by  the  construction  of  a  road 
is  not  the  subject  of  an  action ;  but  injury  to  a  public  road 
peculiarly  affecting  the  landowner  may  be  a  cause  for  dam- 
ages. PTaZ/j  V.  Norfolk  d:  W.  R.  Co.,  89  W.  Va.  196  (19 
S.  E.  Rep.  521 ;  28  L.  R.  A.  674).  A  railroad  company  who 
accepts  a  deed  of  a  right  of  way  is  bound  by  all  the  condi- 
tions therein  contained.  Chattanooga,  R,  d:  C.  R,  R.  Co.  v. 
Davis,  89  Ga.  708  (15  S.  E.  Rep.  626)  ;  Harlan  v.  Logans- 
fort  Nat.  Gas  Co.,  188  Ind.  828  (82  N.  E.  Rep.  980).  A 
covenant  by  a  railroad  in  a  grant  of  right  of  way  to  it  to  keep 
the  road  securely  fenced  and  construct  certain  crossings  runs 
with  the  land.  Toledo,  St,  Z.  rf  Kansas  City  R.  R,  Co.  v. 
Cosand,  6  Ind.  App.  222  (88  N.  E.  Rep.  251).  Particular 
stipulations  in  a  special  grant  of  right  of  way  made  to  a  rail- 
road cannot  be  enforced  against  a  purchaser  of  it  at  fore- 
closure sale  where  the  decree  provides  that  such  purchaser 
may  disclaim  the  agreement.  Chicago  <&  E.  R.  Co.  v. 
Towh,         Ind.  (87  N.   E.  Rep.  858).      A  grant  of  a 

right  of  way  procured  by  false  and  fraudulent  representations 
as  to  the  location  of  the  road  may  be  avoided.  Grand  Tower 
rf  C.  G.  R.  Co.  V.  Walton,  150  111.  428  (87  N.  E.  Rep.  920). 
A  grant  of  the  right  of  way  by  a  mortgagor  does  not  affect 
the  mortgagee's  interest,  and  a  purchaser  at  a  foreclosure  sale 
under  the  mortgage,  or  his  grantee,  may  sue  the  company  for 
compensation.  Livcrman  v.  Roanoke  d  Tar  River  R.  R.  Co.^ 
109  N.  C.  52  (18  S.  E.  Rep.  784).  Where  a  landowner  exe- 
cuted a  deed  to  certain  lands  of  the  R.  V,  Ry.  Co.  for  one 
hundred  feet  in  width  for  right  of  way  to  said  railway  com- 
pany, **  its  successors  and  assigns,  for  right  of  way,  and  for 
operating  its  railroad  only,"  it  was  held  that  the  original 
grantor  could  maintain  ejectment  against  another  railway 
company  seeking  to  operate  its  road  on  a  portion  of  said  right 
of  way  under  a  conveyance  from  an  assignee  of  the  original 
grantee.  Blakely  v.  Chicago,  K.  d:  N.  R.  Co.,  84  Neb.  284 
(51  N.  W.  Rep.  767).  The  grant  of  a  right  of  way  by  an 
owner  of  an  undivided  interest  will  not  prevent  his  cotenant 
from   instituting  condemnation  proceedings.     Hill  et  al.  v» 
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Glendon  d  Gulf  Min.  d  Manuf'g  Co.,  118  N.  C.  259  (18 
S.  E.  Rep.  171).  For  construction  of  particular  grants  de- 
pending upon  particular  facts,  see,  Hoffman  v.  Bloomshurg  d 
5.  R.  Co.,  157  Pa.  St.  174  (27  Atl.  Rep.  564);  White  v. 
New  York  etc.  R.  R.  Co.,  156  Mass.  181  (80  N.  E.  Rep. 
612) ;  ZaJke  Erie  d  W,  R.  R.  Co.  v.  Zeibarth,  6  Ind.  App. 
228  (88N.  E.  Rep.  256). 

Sec.  667.  Damages — Right  to — Measure  of.  The 
right  to  damages  for  the  taking  of  a  right  of  way  is  personal 
to  the  owner  and  does  not  pass  to  his  grantee  or  heir.  Liver- 
man  v.  Roanoke  d  T.  R.  R.  Co.,  114  N.  C.  692  (19  S.  E.  Rep. 
64)  ;  Cincinnati  d  R.  R.  Co.  v.  'Campbell,        O.  St.  (87 

N.  E.  Rep.  266)  ;  Harshbarger  v.  The  Midland  Ry.  Co.,  181 
Ind.  177  (27  N.  E.  Rep.  852 ;  80  N.  E.  Rep.  1088).  But  it  is 
held  that  since,  under  the  general  railroad  act  of  North  Caro- 
lina (Code,  ch.  41),  a  railroad  company  can  only  acquire  title 
to  a  right  of  way  by  purchase  or  condemnation,  if  it  constructs 
its  road  over  land  without  so  acquiring  title,  and  the  owner  of 
the  land  subsequently  sells  and  conveys  it,  the  purchaser  may 
sue  the  company  for  compensation.  Liverman  v.  Roanoke  d 
Tar  River  R.  R.  Co.,  109  N.  C.  52  (18  S.  E.  Rep.  784). 
The  owner  of  property  in  the  vicinity  of  a  railroad  may  re- 
cover for  injury  thereto  caused  by  the  noise  and  disturbance 
arising  from  the  passage  of  trains.  Chicago,  M.  d  St.  P. 
R.  Co.  V.  Darke,  148  111.  226  (85  N.  E.  Rep.  750).  See  opin- 
i«n  for  discussion  of  this  subject  and  citation  of  authority.  The 
vendee  or  lessee  of  a  railroad  is  jointly  liable  with  the  original' 
owner  or  lessor  for  damages  resulting  from  a  permanent  injury 
to  property,  caused  by  the  construction  of  the  road.  Stickley 
et  al.  V.  Chesapeake  d  O.  R.  Co.  et  al. ,  98  Ky.  828  (20  S.  W. 
Rep.  261).  One  does  not  lose  his  right  to  have  damages  as- 
sessed by  merely  acquiescing  in  the  construction  of  a  road. 
Evansville  d  Richmond  R.  R.  Co.  v.  Charlton,  6  Ind.  App. 
56  (88  N.  E.  Rep.  129)  ;  Webster  v.  Kansas  City  d  S.  R. 
Co.,  116  Mo.  114  (22  S.  W.  Rep.  474).  The  landowner  is 
entitled  to  receive  the  real  value  of  the  land  to  him,  as  it  is 
actually  situated,  and  damages  which  result  by  reason  of  the 
depreciation  of  the  balance  of  the  land  occasioned  by  the  con- 
struction of  the  road.     Louisville^  St.  L.  d  T.  R.  Co.  v.  Bar^ 
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rett  et  aL,  91  Ky.  487  (16  S.  W.  Rep.  278)  ;  Louisville  d:  N. 
R.    Co.  V.  Asher,         Ky.  (15  S.  W.  Rep.  517)  ;  Liver- 

man  V.  Roanoke  d  T.  R.  R.  Co.,  114  1^.  C.  692  (19  S. 
E.  Rep.  64)  ;  Chicago,  P.  d:  St.  L.  R.  Co.  v.  Graney, 
187  III.  628  (25  N.  E.  Rep.  798).  The  damages  should 
l>e  assessed  on  the  basis  of  the  value  of  the  land  at 
the  date  of  the  appropriation.  St.  Louis,  Oak  Hill  <6  C. 
Ry.  Co.  V.  Fowler,  118  Mo.  458  (20  S.  W.  Rep.  1069)  ; 
Pittsburgh  d  W.  R.  Co.  v.  Perkins,  49  O.  826  (81  N.  E. 
Rep.  860)  ;  Trimmer  v.  Pennsylvania,  P.  <jt  B.  R.  Co.,  55 
N.  J.  L.  46  (25  Atl.  Rep.  982).  The  measure  of  damages  to 
be  awarded  a  landowner,  in  a  proceeding  to  acquire  a  right  of 
way,  should  not  be  a£Pected  by  his  recovery  of  damages  in 
trespass  for  an  unlawful  entry  on  his  land.  Hopson  v.  Louis^ 
ville,N.  O.  d  T.R.  Co.,  71  Miss.  508  (15  So.  Rep.  87). 
Damages  cannot  be  recovered  on  account  of  those  injuries  and 
inconveniences  which  are  general,  affecting  the  .community 
all  alike.  Wellington  v.  Boston  d  Maine  R.  R.,  158  Mass. 
185  (88N.E.  Rep.  898). 

Sec.  668.  Damages — ^As  to  what  may  be  included. 
The  land  owner's  damages  should  include  the  actual  value  of 
the  land  taken  without  regard  to  benefits  conferred  and  the 
depreciation  in  value  of  the  remainder  of  the  farm  caused  by 
the  appropriation,  excluding  general  benefits.  And  if  several 
parcels  of  land  be  used  as  one  farm  for  the  purpose  of  deter- 
mining damages  they  should  be  treated  as  one  parcel.  In  de- 
termining the  depreciation  in  value  it  is  proper  to  consider  the 
size  of  the  farm,  the  purpose  for  which  it  is  used,  the  improve- 
ments and  their  location,  the  direction  of  the  road  across  the 
farm,  the  cuts  and  fills,  the  width  of  the  way,  the  height  of 
embankments,  the  depth  of  the  ditches,  the  inconvenience  in 
crossing  the  track,  the  liability  of  stock  being  killed  and  the 
danger  from  fire.  Omaha  S.  R.  Co.  v.  Todd,  Neb. 
(58  N.  W.  Rep.  289) ;  Fremont  E.  d  M.  V.  R.  Co.  v.  Bates, 
40  Neb.  881  (58  N.  W.  Rep.  959) ;  Chicago,  B.  d  ^.  R.  R. 
Co.  V.  O'  Connor,        Neb.  (60  N.   W.  Rep.  826).     The 

same  rule  applies  where  several  town  or  city  lots  are  used  as 
one  property.  Atchison  db  N.  R.  Co.  v.  Boerner,  84  Neb. 
^40  (51  N.  W.  Rep.  842 ;  88  Am.  St.  Rep.  687).     Where  the 
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tracts  composing  the  farm  are  separated  by  a  canal  which  is 
in  operation,  it  will  be  presumed  that  the  rights  of  the  canal 
company  exclude  the  land  owner  from  building  a  way  across 
the  canal  and  in  such  case  the  land  owner  will  not  be  per- 
mitted to  recover  from  a  railroad  appropriating  a  right  of  way 
through  a  portion  of  his  land,  damages  occasioned  to  the  tract 
thus  separated  by  the  canal.  Bergen  Neck  /?•  Co.  v.  Point 
Breeze  Ferry  d:  Imp,    Co.^         N.   J.   L.  (80  At  1.  Rep. 

584).  The  land  owner  is  entitled  to  recover  the  actual  cash 
market  value  of  the  property  appropriated  at  the  time  of  the 
appropriation.  Chicago y  K.  £  W,  /?.  Co.  v.  Parsons y  51 
Kan.  408  (82  Pac.  Rep.  1088).  The  fact  that  the  existence  of 
the  railroad  renders  the  land  incapable  of  being  divided  into 
city  lots,  may  be  shown  as  an  element  of  damage ;  also  annoy- 
ance from  smoke  and  cinders  may  be  shown.  Omaha  South- 
ern P.  Co.  V.  Beesony  86  Neb.  861  (54  N.  W.  Rep.  557). 
Whether  or  not  a  large  tract  of  land  composed  of  several  gov- 
ernmental subdivisions  is  to  be  treated  as  one  farm,  is  held  to 
be  a  question  for  the  jury.  Bllsworih  v.  Chicago  db  I.  W.  R^ 
Co.y         la.  (59  N.  W.  Rep.  78).     In  proceedings  to  con- 

demn land  for  an  elevated  railroad  in  a  city  the  fact  that  the 
company  has  entered  into  stipulation  with  the  municipal  au- 
thorities that  the  road  should  only  be  used  for  passenger  traffic^ 
that  no  soft  coal  should  be  used  in  its  .locomotives  or  stoves^ 
and  that  its  motive  power  should  should  be  fully  equipped 
with  best  modem  devices  to  render  it  noiseless  and  smokeless, 
is  a  proper  matter  of  evidence  for  a  jury  to  consider  in  assess- 
ing the  damages.  Liebcrman  v.  Chicago  ^  S.  S.  R.  T.  P.. 
Co.y  141  111.  140  (80  N.  E.  Rep.  544).  Noise  made  by  pass- 
ing trains  may  be  considered.  Chicago^  P,  d:  St.  JL.  Ry.  Co. 
V.  Nixy  187  111.  141  (27  N.  E.  Rep.  81) ;  ChicagOy  P.  d  St. 
L.  R.  R,  Co.  V.  Leahy  111.  (88  N.  E.  Rep.  556).  And 
so  may  injury  to  the  shape  of  a  farm  for  cultivation  or  pastur- 
age, and  an  increase  of  danger  on  account  of  fire.  Chicago, 
P.  db  St.  L.  Ry.  Co.  V.  Nixy  187  111.  141  (27  N.  E.  Rep.  81) ; 
ChicagOy  P.  &.  St.  L.  Ry.  Co.  v.  Blumcy  187  111.  448  (27  N.  E. 
Rep.  601)  ;  ChicagOy  P.  d  St.  L,  R.  Co.  v.  Graneyy  187  111. 
628  (25  N.  E.  Rep.  798).  The  cost  of  additional  fencing 
required  may  be  included.  Louisville y  St.  L.  d  T.  R.  Co.  v. 
Barrett  et  a/.,  91  Ky.  487  (16  S.  W.  Rep.  278).      The  fact 
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that  provision  has  been  made  by  law  for  bringing  the  real 
•estate  within  the  corporate  limits  of  a  city  may  be  considered 
in  ascertaining  its  market  value.  Duluth  <t  W.  /?.  Co,  v. 
West  et  al.,  51  Minn.  168  (58  N.  W.  Rep.  197).  It  is  proper 
to  hear  evidence  as  to  the  special  value  of  the  land  for  partic- 
ular purposes.  Denver  dk  Rio  Grande  R,  R.  Co,  v.  Griffith^ 
17  Colo.  597  (81  Pac.  Rep.  171).  The  possible  frightening  of 
stock  is  not  to  be  considered.  St.  Louis ^  K.  db  S,  IV,  R,  Co, 
V.  Hammers^  51  Kan.  127  (82  Pac.  Rep.  922). 

Sec.  660.  Damages — ^As  to  when  benefits  may  be 
considered.  In  a  proceeding  to  assess  damages  on  account 
of  a  right  of  way  for  a  railway  it  is  proper  for  the  court  to  in- 
struct the  jury  to  disregard  any  advancement  in  value  or 
benefit  resulting  to  the  land  from  the  building  of  the  road. 
Chicago,  K.  d  W.  R.  Co.  v.  Emery,  51  Kan.  16  (32  Pac. 
Rep.  681);  2>«/a//^/  w.  Nolan  Co.,  85  Tex.  225  (20  S.  W. 
Rep.  70) .  Benefits  are  not  to  be  considered.  Plorence  iS*. 
D.  &  W.  Rid.  Co.  V.  Shepherd,  50  Kan.  488  (81  Pac. 
Rep.  1002)  \  Packard  \.  Bergen  Neck  Ry.  Co.,  54  N.  J.  L. 
229  (28  Atl.  Rep.  722)  ;  Enoch  v.  Spokane  Falls  d  N.  R.  R. 
Co.,  6  Wash.  St.  898  (88  Pac.  Rep,  966).  A  different  rule 
prevails  in  Missouri,  where  it  is  held  that  there  may  be  a 
reduction  of  damages  to  the  amount  of  the  benefits  "  peculiar 
to  the  tract  of  land  arising  from  the  running  of  the  road 
through  the  same,  and  by  peculiar  benefits  to  the  land  is 
meant  such  benefits  as  that  land  derives  from  the  location  of 
the  road  which  are  not  common  to  the  other  lands  in  the  same 
neighborhood."  Ragan  et  al.  v.  Kansas  City  ^  S.  E.  R. 
Co.,  Ill  Mo.  456  (20  S.  W.  Rep.  284)  ;  Doyle  et  al.  v.  Kan- 
sas  City  d:  S.  R.  Co.,  118  Mo.  280  (20  S.  W.  Rep.  970)  ; 
McReynolds  v.  Kansas  City  C.  db  S.  R.  Co.,  110  Mo.  485 
(19  S.  W.  Rep.  824)  ;  Hickman  v.  City  of  Kansas,  120  Mo. 
110  (25  S.  W.  Rep.  225;  28  L.  R.  A.  658)  ;  Spencer  et  al.  v. 
Metropolitan  St.  Ry.  Co.,  120  Mo.  154  (28  S.  W.  Rep.  126; 
22  L.  R.  A.  668)  ;  St.  Louis,  Oak  Hill  S  C.  Ry.  Co.  v.  Eoiv- 
ler,  118  Mo.  458  (20  S.  W.  Rep.  1069).  The  same  rule 
which  prevails  in  Missouri  also  prevails  in  Pennsylvania. 
Mahaffcyw.  Beech  Creek  R.  Co.,  168  Pa.  St.  158  (29  Atl. 
Rep.  881).     Under  Colo.  Code  Civ.  Proc,  §  254,  providing 
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that,  in  condemnation  proceedings  by  a  railroad  for  a  right  of 
^way,  the  verdict  of  the  jury  shall  state  the  value  of  the  bene- 
fits to  the  land,  it  is  error  for  the  court  to  withdraw  from  the 
jury's  consideration  the  question  of  benefits.  Rio  Grande  S, 
R.  Co.  V.  Knight  et  al.,  1  Colo.  App.  219  (28  Pac.  Rep.  19). 
By  virtue  of  an  expressed  provision  in  Washington  Const., 
art.  1,  §  16,  where  a  municipal  corporation  appropriates  land 
for  a  right  of  way,  the  benefits  arising  to  the  owner  from  the 
improvement  may  be  offset  against  his  damages.  Lewis  v. 
City  of  Seattle,  5  Wash.  St.  741  (82  Pac.  Rep.  794).  Exhaus- 
tive consideration  of  the  subject. 

Sec.  670.  Parties  and  pleading.  The  wife  of  the 
owner,  who  has  merely  an  inchoate  interest  in  the  land,  is  not 
a  necessary  party.  Chouteau  v.  Missouri  Pac,  Ry,  Co,,  122 
Mo.  875  (22  S.  W.  Rep.  458).  A  mere  lienholder  or  mort- 
gagee is  not  a  necessary  party ;  but  when  the  award  is  paid  in, 
a  lienholder  or  mortgagee,  where  equity  warrants  it,  may  re- 
sort to  the  fund  awarded.  Chicago,  K,  <&.  W.  R.  Co.  v. 
Sheltonet  aI.,B8  Kan.  169  (85  Pac.  Rep.  1105).  A  mort- 
gagee is  not  an  owner  within  the  meaning  of  the  statute  reg- 
ulating condemnation  proceedings.  Rand  v.  ^/.  S.  JV.  d;  W. 
R.  Co.,  50  Kan.  114  (81  Pac.  Rep.  688).  The  use  of  the 
word  *' owner"  in  a  statute  prescribing  how  a  right  of  way 
may  be  acquired  is  a  general  term,  and  applies  to  any  one  hav- 
ing a  legal  interest  in  the  land.  Georgia,  C,  db  N.  Ry,  Co,  v. 
Scott  et  at.,  88  S.  C.  84  (16  S.  E.  Rep.  185).  The  petition 
may  be  amended.  Nevjton  v.  Alabama  M,  Ry,  Co,,  99  Ala. 
468,(18  So.  Rep.  259).  A  sufficient  description  o£ the  land 
sought  to  be  taken  is  given  when  the  petition  states  the  exact 
point  where  the  road  enters  the  land,  its  general  course,  the 
point  of  exit,  the  width  of  the  strip,  and  the  quantity  of  land,  to 
be  taken.  St,  Louis,  K,  C,  £,  C.  Ry.  Co.  v.  Lewright  et  al,, 
118  Mo.  660  (21  S.  W.  Rep.  210).  It  is  a  sufficient  descrip- 
tion for  the  petition  to  allege  that  the  petitioner  desires  to  ac- 
quire a  strip  of  a  given  width  through  a  particular  tract,  re- 
ferring to  an  accompanying  plat  for  a  more  particular  descrip- 
tion. Premont,  E.  i&  M,  V.  R.  Co,  v.  Matt  hies,  35  Neb.  48 
(52  N.  W.  Rep.  698)  ;  St.  Louis,  Oak  Hill  d-  C.  Ry.  Co.  v. 
i^tw/^r,  118  Mo.  458  (20  S.   W.  Rep.   1069).     The  petition 
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must  state  with  accuracy  the  quantity  of  the  land  to  be  taken ; 
and  where  it  is  a  street,  the  extent  of  the  owner's  frontage 
should  be  accurately  stated.  Bay  City  Belt  Line  R,  R,  Co. 
V.  Hitcheock,  90  Mich.  588  (51  N.  W.  Rep.  808).  Under  Mo. 
Rev.  Stat.  1880,  §  2568,  which  provides  that  railroad  com- 
panies organized  and  existing  under  the  laws  of  any  other 
state,  may  extend,  construct,  maintain,  and  operate  its  road 
through  the  state  of  Missouri,  and  for  such  purpose  shall  have 
all  the  rights,  powers  and  privileges,  and  be  subject  to  all  the 
duties  and  liabilities  of  a  railroad  company  organized  under 
the  laws  of  Missouri,  it  is  held  that  in  a  proceeding  by  a  for- 
eign corporation  to  condemn  land  for  a  right  of  way,  it  is  not 
necessary,  in  order  to  give  the  court  jurisdiction,  for  the  peti- 
tion to  aver  that  such  corporation  has  constructed  its  road  to 
the  boundary  line  of  the  State  of  Missouri.  St.  Louis ^  K.  C. 
<t  C.  R.  Co.  V.  Lewrigkt  et  aL,  118  Mo.  660  (21  S.  W.  Rep. 
210). 

Sec.  671.  Practice.  A  judgment  in  condemnation  pro- 
ceedings cannot  be  collaterally  attacked  on  account  of  mis- 
joinder of  parties  or  for  the  reason  that  it  does  not  show  on 
its  face  that  the  commissioners  were  disinterested.  Thompson 
V.  Chicago,  S.  F.  &  C.  Ry.  Co.,  110  Mo.  147  (19  S.  W.  Rep. 
77).  Where  separate  and  distinct  parcels  of  land  are  affected, 
each  parcel  should  be  considered,  and  damages  awarded  separ- 
ately. Bay  City  Belt  LineR.  R.  Co.  v.  Hitchcock,  90  Mich. 
588  (51  N.  W.  Rep.  808).  Where  commissioners  appointed 
to  condemn  a  right  of  way,  having  legally  convened  make 
subsequent  adjournment  for  a  reasonable  length  of  time,  all 
persons  brought  within  their  jurisdiction  by  notice  of  the  first 
meeting  are  bound  to  take  notice  of  such  adjournment. 
Leavenworth,  W.  ^  S.  R.  Co,  v.  Meyer,  50  Kan.  25  (81  Pac. 
Rep.  700).  In  assessing  the  damages  the  railroad  is  to  be 
regarded  as  an  entirety,  and  a  landowner,  whose  land  com- 
prises only  a  part  of  the  right  of  way  is  entitled  to  compensa- 
tion for  all  damages  directly  resulting  to  the  remainder  of  his 
land,  whether  the  road  bed  be  on  that  part  of  the  right  of  way 
taken  from  his  land  or  not.  Chicago,  K.  d:  N.  R,  Co.  v.  Van 
Cleave,  52  Kan.  665  (88  Pac.  Rep.  472).  A  notice  of  assess- 
ment of  damages  directed  to  a  person  named  ''  and  all  other 
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persons  having  any  interest,  in  or  owning  any  "  of  the  land,  is 
not  sufficient  to  charge  any  owner  who  is  not  named  in  the 
notice,  but  if  such  owner  either  participates  in  the  proceedings 
or  thereafter  appeals  from  the  assessment  his  objection  is 
waived.  JSllsworth  v.  Chicago  i&  /,  W*  R.  Co, ,  la. 
(59  N.  W.  Rep.  78).  The  fact  that  the  statute  gives  a  rail- 
road company  the  right  to  condemn  land  for  its  right  of  way 
does  not  prevent  the  land  owner  from  maintaining  an  action 
for  damages  on  account  of  the  construction  of  the  road  where 
there  has  been  no  appropriation  of  his  land  under  the  statute. 
Downs  et  ux,  v.  Seaiile  d:  M.  R.  Co,,  5  Wash.  St.  778  (82 
Pac.  Rep.  745). 

Sec.  672.  Practice — Statutes  applied  and  construed. 
Under  La.  Act  No.  182  of  1890,  appropriation  suits  nfay  be 
tried  in  vacation.  Williams  etjaL  v.  yudge^  etc,  45  La.  1295 
(14  So.  Rep.  57).  Cal.  Code  Civ.  t^roc,  §§  1248,  1254,  ap- 
plied. Los  Angeles  F,  ii^  G.  R.  Co.  v.  Rumjf,  104  Cal.  20(87 
Pac.  Rep.  859).  Mills'  Ann.  Colo.  Stat.,  g  1717,  construed. 
Colorado  Midland  Ry.  Co.  v.  Rucdi  et  al, ,  2  Colo.  App.  202 
(29  Pac.  Rep.  1084).  Under  Iowa  Code,  §§  2505,  2506,  a 
proceeding  to  condemn  land  for  a  right  of  way  is  not  a  civil 
action,  but  a  special  proceeding.  Hartley  v.  Keokuk  <&  N,  W. 
R,  Co,,  85  la.  455  (52  N.  W.  Rep.  852).  In  Kansas  it  is  held 
that  the  judgment  should  be  in  the  nature  of  an  award  of 
damages,  and  not  an  ordinary  personal  judgment  against  a 
railroad  company  for  damages.  Kansas  C.  W.  S  JV.  W,  R, 
R.  Co.  V.  Kennedy,  49  Kan.  19  (80  Pac.  Rep.  126).  Md. 
Code,  art.  28,  §  167,  applied.  Baltimore  Belt  R,  R.  Co.  v. 
Baltzell,  75  Md.  94  (28  Atl.  Rep.  74).  Mich.  How.  Stat.,  § 
8882,  applied — sufficiency  of  map  or  plat  of  proposed  route  of 
railroad.  Bay  City  Belt- Line  R.  R.  Co.  v.  Hitchcock,  90 
Mich.  588  (51  N.  W.  Rep.  808).  Mo.  Gen.  Stat.  1865,  ch. 
66,  construed — rights  and  remedies  of  land  owner— execution 
to  bring  damages  into  court.  State  ex  rel.  Holladay  v.  With- 
row.        Mo.  (24  S.   W.   Rep.   688).     Mo.  Rev.  Stat. 

1879,  ch.  21,  art.  6,  construed — notices  to  land  owner.  Thomp' 
son  V.  Chicago,  S.  F.  <&  C.  Ry.  Co.,  110  Mo.  147  (19  S.  W. 
Rep.  77).  In  Nebraska,  the  special  remedy  provided  by  stat- 
ute for  determining  by  condemnation  proceedings  the  damage 
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to  land  taken  for  right  of  way  purposes,  is  exclusive.  Fre- 
mont, E.  d:  M.  V.  R.  Co.  V.  Matthies,  85  Neb.  48  (52  N.  W. 
Rep.  698).  Under  the  general  railroad  law  of  New  Jersey 
(Revision,  p.  925),  an  application  to  condemn  the  lands  of  a 
corporation  chartered  for  the  purpose  of  facilitating  transpor- 
tation will  be  deemed  an  application  to  condemn  such  lands 
for  the  purpose  of  crossing  only,  unless  it  avers  that  the  lands 
are  not  necessary  for  the  purposes  of  the  franchises  of  the  pres- 
ent owner.  Land  in  a  public  street  may  be  condemned  as 
against  the  private  ownership  of  the  fee.  If  a  railroad  com- 
pany requiring  such  lands  cannot  make  an  agreement  with 
the  owner  which  will  secure  to  the  company  the  use  or  the 
purchase  of  the  lands,  because  the  lands  are  held  under  a  long 
lease tby  a  tenant  who  refuses  to  sell,  a  case  arises  for  the  exer- 
cise of  the  power  of  condemnation.  A  lessor  and  lessee  of 
the  lands  are  not  entithed  to  have  their  estates  condemned 
separately ;  and ,  a  railroad  cqpipany  may  condemn  land  to  pro- 
vide for  not  only  its  present,  but  also  its  prospective  necessi- 
ties, within  the  limits  of  the  statute.  Pennsylvania  R.  Co. 
V.  National  Docks  <&  N.  J,  J.  C.  R.  R.  Co.,  N.J.  L. 
(80  Atl.  Rep.  188).  N.  Y.  Laws  1850,  ch.  140;  Laws 
1876,  ch.  198,  applied.  Matter  of  Southern  Boulevard  R.  /?, 
Co.,  141  N.  Y.  582  (86  N.  E.  Rep.  600).  N.  C.  Code,  §  278, 
applied — amendment  of  pleadings.  Sinclair  etal.y.  Western 
N.  Carolina  R.  R.  Co.,  Ill  N.  C.  507  (16  S.  E.  Rep.  886). 
N.  C.  Code,  §§  1948,  1944,  1947,  1949,  applied.  Hill  et  al. 
V.  Glendon  <&  Gulf  Min.  <&  Manufg  Co.,  118  N.  C.  259  (18 
S.  E.  Rep.  171).  N.  C.  Code,  §  1946  applied.  Hanesx. 
North  Carolina  R.  R.  Co.,  109  N.  C.  490  (18  S.  E.  Rep. 
896).  S.  C.  Gen.  Stat.,  §§  1550-1559,  applied.  Georgia,  C. 
<§  N.  Ry.  Co.  V.  Ridlehuber  et  al.,  88  S.  C.  808  (17  S.  E. 
Rep.  24)  ;  Tompkins  et  aL  v.  Augusta  d^  K.  R.  Co,  et  al.,  87 
S.  C.  882  (16  S.  E.  Rep.  149)  ;  Georgia,  C.  <&  N.  Ry.  Co.  v. 
Scott  et  al.,  88  S.  C.  84  (16  S.  E.  Rep.  185);  Bx parte  Bacot, 
86  S.  C.  125  (15  S.  E.  Rep.  204) ;  Aull  v.  Columbia,  N.  £ 
L.  R.  R.  Co.,        S.  C.  (20  S.  E.  Rep.  802).     Va.  Code, 

§  1287,  providing  that  telegraph  companies  may  construct  their 
lines  "  along  and  parallel  to  any  of  the  railroads  of  the  state," 
does  not  authorize  the  condemnation  of  a  right  of  way  by  a 
telegraph  company  along  and  upon  the  right  of  way  of  a  rail- 
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road  company.      Postal  Telegraph    Cable    Co.  v.  Norfolk  <& 
W,  R.  Co.,  88  Va.  920  (14  S.  E.  Rep.  808). 

Sec.  673.  Crossing  of  one  railroad  by  another.  The 
crossing  or  intersecting  of  one  railroad  by  another  is  the  talc- 
ing of  property,  within  the  meaning  of  a  constitutional  pro- 
vision requiring  compensation  to  be  made  where  private  prop- 
erty is  taken  for  a  public  use.  Ala.  Const.,  art.  14,  §§  7,  21, 
applied.  Memphis  <&  C  R.  Co,  v.  Birmingham,  S.  S  T,  ^ 
R.  Ry.  Co,,  96  Aia.  571  (11  So.  Rep.  642).  Under  the  Kan- 
sas statute,  Laws  1887,  ch.  184,  it  is  held  that  when  a  proper 
application  is  made  in  writing,  and  a  hearing  is  had  thereon, 
after  due  notice  to  the  interested  parties,  and  the  commission- 
ers determine  that  there  is  a  necessity  for  a  crossing,  the 
place  where  it  shall  be  made,  and  the  manner  of  such  cross- 
ing, as  well  as  the  compensation  to  be  awarded,  and  the 
terms  upon  which  it  shall  be  made,  their  authority  in  the  mat- 
ter is  at  an  end ;  and  an  attempt  to  redpen  such  a  decision 
after  the  expiration  of  more  than  four  months,  and  after  one 
of  the  parties,  relying  upon  the  conclusive  character  of  the 
decision,  has  expended  a  large  sum  of  money,  aiid  where  it 
appears  that  the  attempt  to  reopen  and  rehear  will  injuriously 
affect  the  crossing  company,  it  is  entitled  to  the  remedy  of  in- 
junction to  prevent  such  reopening  of  the  case,  or  any  inter- 
ference with  the  rights  which  it  acquired  under  the  decision. 
Union  Terminal  R.R,  Co,  v.  Board  of  Railroad  Comrs., 
Kan.  (88  Pac.   Rep.  290).     Railroad  companies  accept 

their  charters  and  franchises,  and  own  their  tracks,  subject  to 
the  power  of  the  ^  state  to  authorize  the  construction  of  other 
railroads  across  their  tracks  whenever  the  public  welfare  may 
require  it ;  and  neither  priority  in  the  date  of  one  charter  over 
another,  nor  the  prior  location  and  construction  of  the  one  road 
over  the  other,  affects  this  right.  Kansas  City  Suburban  Belt 
R.  Co..  V.  Kansas  City,  St.  Z.  ^  C.  R.  Co.,  118  Mo.  599  (24 
S.  W.  Rep.  478).  Citing,  Lake  Shore  <S:  M.  S.  Ry.  Co.  v. 
Cincinnati,  S.  d:  C.  Ry.  Co.,  80  Ohio  St.  604;  East  St. 
Louis  Connecting  Ry.  Co,  v.  East  St.  Louis  Union  Ry.  Co.^ 
108  111.  265 ;  Lake  Shore  <&  M.  S.  Ry.  Co.  v.  Chicago  <&  W. 
I.  R.  Co.,  97  111.  506;  Kansas  City  d  St.  J.  <&  C.  B.  Ry. 
Co.  V.  St.    Joseph    Terminal  Ry.  Co.,  97  Mo.  457  (10  S.  W. 
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Rep.  826) ;  City  of  Hannibal  v.  Hannibal  &  St.  y.  B.  Co., 
49  Mo.  489.  Ala.  Code,  §  1582,  prescribing  how  the  rights  of 
railroad  companies  crossing  each  other's  lines  shall  be  deter- 
mined, is  held  unconstitutional,  as  it  does  not  provide  for  an 
appeal  from  any  assessment  of  damages  made  by  the  viewers. 
Memphis  <i  C.  /?.  Co.  v.  Birmingham  S,  £  T,  R.  Ry,  Co.y 
96  Ala.  571  (11  So.  Rep.  642).  One  railroad  company  can- 
not lay  and  use  its  track  across  the  track  of  another  company, 
without  first  making  compensation  for  the  damages  which  re- 
sult therefrom.  Ga.  Mid.  R,  R,  Co.  v.  Columbus  S.  R.  R* 
Co.,  89  Ga.  205  (15  S.  E.  Rep.  805).  111.  Rev.  Stat.  1898, 
ch.  114,  §  20,  construed  and  applied.  Lake  Shore  <6  M.  S,  R. 
Co.  V.  B.d:  O.d:  C.  R.  Co.,  149  111.  272  (87  N.  E.  Rep.  91). 
Iowa  Code,  §  1265,  construed  and  applied.  Chicago ,  B.  & 
O.  R.  Co.  V.  Chicago,  Ft.  M.  <&  D.  M.  Ry.  Co.,  la. 
(58  N.  W.  Rep.  918).  Kentucky  Const.,  §  216,  construed— 
crossing  of  railway  tracks.  Elizabethtown,  Z.  rf  B.  S.  R. 
Co.  et  al.  V.  Ashland  &   C.  St.  Ry.  Co. ,         Ky.  (26  S. 

W.  Rep.  181).  Mo.  Const.,  art.  12,  §  18,  applied.  Kansas 
City  Suburban  Belt  R.  Co.  v.  Kansas  City,  St.  JL.  db  C.  R* 
Co.,  118  Mo.  599  (24  S.  W.  Rep.  478).  Mo.  Rev.  Stat. 
1889,  §  2548,  construed  and  applied.  Kansas  City  Suburban 
Belt  R,  Co.  V.  Kansas  City,  St,  Z.  <§  C.  R.  Co.,  118  Mo. 
599  (24  S.  W.  Rep.  478).  Mo.  Rev.  Stat.  1879,  ch.  21,  § 
765,  construed — power  of  commissioners.  Chicago  &  A.  Ry* 
Co.  V.  Kansas  City,  /.  t^  P.  Ry.  Co^  et.  al.,  1,10  Mo.  510  (19 
S.  W.  Rep.  826).  Mo.  Rev.  Stat.,  §§  2548,2626,  applied.  St. 
Louis  Transfer  Ry.  Co.y.  St.  L.  Merchanf*  s  Bridge  Ry.  Co., 
Ill  Mo.  666  (20  S.  W.  Rep.  819).  Wash.  Gen.  Stet,  §  1571, 
construed — right  of  one  railroad  to  cross,  intersect,  join,  and 
unite  with  another;  case  turning  upon  a  peculiar  state  of 
facts.  Seattle  (&  M.  R.  Co.  v.  State  et  al.,  7  Wash.  St.  ISO 
(84  Pac.  Rep.  551 ;  22  L.  R.  A.  217;  88  Am.  St.  Rep.  866). 

Sec.  674.  Same — Measure  of  damages.  As  to  the 
measure  of  damages  in  case  of  a  condemnation  for  a  railroad 
crossing,  the  Supreme  Court  of  Missouri,  in  the  case  of  Kan- 
sas City  Suburban  Belt  R.  Co.  v.  Kansas  City,  St.  X.  ^  C. 
R.  Co.,  118  Mo.  599  (24  S.  W.  Rep.  478),  approve  the  rule 
as  laid  down  by  Mills  in  his  work  on  Eminent  Domain,  (§  44a) 
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which  .is  as  follows  :  **  The  railroad  corporation,  across  whose 
road  another  railroad  or  a  highway  is  laid  out,  has  the  like 
right  as  all  individuals  or  bodies  corporate,  owning  lands  or 
easements,  to  recover  damages  for  the  injury  occasioned  to  its 
title  or  right  in  the  land  occupied  by  its  road,  taking  into  con- 
sideration any  fences  or  structures  on  the  land,  or  changes  in 
the  surface,  absolutely  required  by  law,  or  in  fact  necessary  to 
be  made  by  the  corporation  injured,  in  order  to  accommodate  its 
own  land  to  the  new  condition ;  but  it  is  not  entitled  to  dam- 
ages for  the  interruption  and  inconvenience  occasioned  to  its 
business,  nor  for  the  increased  liability  to  damages  from  acci- 
dents, nor  for  increased  expense  for  ringing  the  bell,  nor  for 
the  risk  of  being  ordered  by  the  county  commissioners,  when, 
in  their  judgment,  the  safety  and  convenience  of  the  public 
may  require  it,  to  provide  additional  safeguards  for  travelers 
crossing  the  railroad,  nor  for  the  expenses  of  maintaining  a 
flagman,  alleged  to  be  necessary  to  guard  against  the  greater 
liability  to  accidents,  occasioned  by  the  obstruction  of  the  view 
along  its  railroad  at  the  crossing  of  a  highway,  by  means  of 
the  abutments  of  the  new  railroad  of  the  other  corporation. 
The  condemnation  of  such  a  right  of  crossing  is  for  the  benefit 
of  the  public.  The  compensation  made  should  cover  all  loss 
and  damage  which  may  reasonably  be  expected.  In  estimating 
the  amount  of  this  compensation,  in  addition  to  the  value 
of  the  land  taken,  the  inconvenience  caused  by  the  opera- 
tion of  the  second  road,  the  increased  difficulty  of  access  to  the 
first  road,  and  the  impairment  of  its  capacity  for  doing  busi- 
ness will  be  considered.  Evidence  of  the  amount  of  traffic  is 
admissible  to  show  the  extent  of  the  use.  No  compensation 
w^ill  be  made  for  the  necessity  of  stopping  trains  at  the  cross- 
ing, nor  for  reduction  in  hauling  capacity,  nor  for  increased 
danger  of  accident."  Citingy  Peoria  d:  P,  U,  Ry.  Co,  v. 
Peoria  <&  F,  Ry.  Co,^  105  111.  110;  Chicago  <&  A,  R,  Co.  v. 
yolietj  L,  (&  A,  Ry,  Co.y  Id.  888;  Massachusetts  Cent.  R, 
Co,  V.  Boston  y  C.  d^  P.R.  Co,^  121  Mass.  124;  Lake  Slwre  d: 
M.  S,  Ry,  Co.  V.  Cincinnati y  S,  S  C.  Ry,  Co.,  80  Ohio  St. 
604.  Particular  fact  case  as  to  measure  of  damages.  Chicago, 
I.  £  D.  R.  Co.  V.  Cedar  Rapids,  I.  F.  d  N.  W.  R.  Co.,  86 
la.  500  (58  N.  W.  Rep.  805). 


§  675,  676  RIGHT   OF    WAY. 

Sec.  675.  Crossing  streets,  highways  and  private 
ways.  The  rule  that  allows  the  construction  of  streets  and 
highways  across  railroad  tracks  cannot  he  so  construed  as  to 
permit  municipal  corporations  to  so  construct  a  street  or  high- 
way, that  the  railroad  company  would  he  unahle  to  use  its 
track  at  the  point  of  crossing  for  the  purpose  for  which  it  was 
constructed.  City  of  Fort  Wayne  v.  Lake  Shore  and  Mich. 
So,  Ry.  Co.,  182  Ind.  558  (82  N.  E.  Rep.  215;  82  Am.  St. 
Rep.  277).  111.  Rev.  Stat.,  ch.  24,  art.  5,  §  1,  par.  25,  ap- 
plied— power  of  city  council  to  regulate  the  crossing  of  streets 
and  railroads.  Tudor  v.  Chicago  d:  S.  S.  R.  T.  R.  Co,^ 
111.  (27  N.  E.  Rep.  915).  Railroads  and  street  crossings- 

particular  fact  case  under  Minnesota  statutes.  Kelly  v.  City 
of  Minneapolis,       Minn.  (59  N.  W.  Rep.  804) .    In  Indi- 

ana it  is  held  that  as  the  right  of  way  acquired  by  a  steam  rail- 
road company  across  a  street  is  subject  to  an  easement  of  the 
public  in  the  street,  and  the  operation  of  a  street  railway  im- 
poses no  additional  burden  on  the  street,  a  street  railway  com- 
pany, which  has  acquired  from  the  local  authorities  permission 
to  build  so  as  to  cross  the  tracks  of  a  steam  railway  where  they 
intersect  a  street,  may  construct  its  road  across  such  tracks 
without  compensation  to  the  steam  railroad  company.  Chf 
cago  C.  T.  R.  Co,  v.  Whiting,  H.  <&  E.  C.  St,  R,  Co*-, 
Ind.  (88  N.  E.  Rep.  604) .  In  Massachusetts,  when  land  is 
taken  for  a  railroad,  and  no  right  of  crossing  is  reserved  in  the 
location  or  ordered  by  the  county  commissioners,  it  is  not  sub- 
ject to  such  a  right,  even  if  without  it  an  owner  will  be  cut 
off  from  access  to  his  land.  Mass.  Stat.  1866,  ch.  278,  §  S> 
applied.  Googins  v.  Boston  <&  Albany  R.  R,,  155  Mass.  506 
(80  N.  E.  Rep.  71).     See,  Fencing  railroads. 

Sec.  676.  Abandonment — Forfeiture — Reversion. 
The  Iowa  Code,  §  1260,  which  provides  that  a  right  of  ^*y 
may  be  reverted  to  the  original  owner,  for  eight  years  nonuser, 
does  not  prevent  a  forfeiture  for  abandonment  provided  for  "J 
conditions  in  the  deed.     McLain  v.  Chicago  <&  N.  W.  /?.  Co-j 

la.  (57  N.  W.  Rep.  594).     The  failure  of  a  railroad 

company  to  complete  its  road  within  the  time  limited  by  *^ 
charter  as  against  third  persons,  does  not  affect  its  title  "«fbicw 
it  may  have  acquired  to  the  right  of  way  since  only  the  s^*^ 
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can  take  advantage  of  its  default.  Chicago  <&  E.  /.  /?,  Co. 
V.   Wright,         111.  (88  N.  E.  Rep.  1062).     A  mere  non- 

user  by  a  railway  which  had  been  obtained  by  grant,  unless 
for  a  period  long  enough  to  acquire  rights  by  prescripion,  will 
not  work  an  abandonment.     Roanoke  Inv,  Co,  v.  K,  C  <&  S. 

B.  R.  Co.,  108  Mo.  50  (17  S.  W.  Rep.  1000).  The  question 
of  abandonment  of  a  right  of  way  is  one  to  be  determined 
from  th^  facts  and  not  from  the  intention  of  the  officers  of  the 
railroad  company.  Hickox  v.  Chicago  <&  C.  S.  R.  Co.  et  al., 
94  Mich.  287  (58  N.  W.  Rep.  1105).  In  construing  a  con- 
veyance of  a  right  of  way  which  provides  for  a  reversion  to 
the  grantor  in  case  work  is  hot  commenced  on  *'  said  road  " 
within  a  given  time  it  is  held  that  the  words '^  said  road" 
necessarily  refer  to  the  line  of  the  company,  and  that  the  com- 
mencement of  work  upon  any  portion  thereof  within  the  time 
specified  is  sufficient  to  prevent  a  reversion.  Lester  v.  Georgia, 

C.  <&  N.  R.  Co.,  90  Ga.  802  (17  S.  E.  Rep.  118).  Abandon- 
ment  of  right  of  way  is  a  question  for  the  jury.  Tennessee  d: 
C.  R.  Co.  V.  Taylor,  Ala.  (14  So.  Rep.  879).  Par- 
ticular  facts  held  not  to  constitute  an  abandonment  of  a  right 
of  way.  Durfee  et  al.  v.  Peoria,  Jj.  d:  E.  Ry.  Co.,  140  111. 
485  (80N.  E.  Rep.  686). 

Sec.  677.  Miscellaneous  notes  on  right  of  way. 
Where  a  railway  company  gains  lawful  possession  of  private 
land  as  a  right  of  way,  the  land  being  located  outside  of  any 
municipal  corporation,  the  subsequent  annexation  of  such  land 
to  a  city  and  its  acceptance  by  the  city  as  a  public  street,  does 
not  render  the  occupation  of  the  railroad  company  unlawful 
nor  its  road  a  nuisance.  City  of  Denver  v.  R.  R.  Cos.,  17 
Colo.  588  (81  Pac.  Rep.  888).  Citing,  City  of  Denver  v. 
Mullen,  7  Colo.  845  (8  Pac.  Rep.  698);  Railway  Co,  v.  Red- 
ick,  16  Neb.  818  (20  N.  W.  Rep.  809).  An  ordinary  street 
railway  is  not  of  itself  an  additional  servitude.  People  ex  rel. 
Kunze  v.  Ft.  W.  rf  E.  R.  Co.,  92  Mich.  522  (52  N.  W.  Rep. 
1010) .  The  occupation  of  a  street  by  a  street  railroad  is  sub- 
ject to  the  right  of  a  municipality  to  use  the  street  for  other 
necessary  municipal  purposes.  Spokane  St.  R.  Co.  v.  City  of 
Spokane  et  al.,h  Wash.  St,  684  (82  Pac.  Rep.  456).  Ind. 
Rev.  Stat.  1881,  §  8958,  applied— failure  of  title  to  right  of 
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way.  Chicago  d:  I.  Coal  R,  Co.  v.  Hall,  185  Ind.  91  (84  N. 
E.  Rep.  704).  Mass.  Laws  1887,  ch.  480;  Rev.  Stat.,  ch.  89, 
§  64,  applied.  Wilder  v.  Boston  d:  A.  R.  Co.,  161  Mass.  887 
(87  N.  E.  Rep.  880).  Fla.  Act  Feb.  12th,  1885,  ch.  8595,  as 
amended  by  Act  June  8th,  1887,  ch.  8712,  applied,  yackson- 
ville,  T.  d:  K.  W.  Ry.  Co.  v.Adamsetal.,  29  Fla.  260  (11  So. 
Rep.  169).  A  city  cannot,  by  an  arbitrary  change  of  grade 
in  its  streets,  destroy  a  railroad's  franchise  to  occupy  them. 
City  of  Seattle  V .  Columbia  d  P.  S.  R.  Co.  e/ a/. ,  6  Wash. 
St.  879  (88  Pac.  Rep.  1048).  A  railroad  company  is  bound 
to  provide  drainage  for  such  amount  of  rainfall  as  a  prudent 
man  would  anticipate.  Gulf  C.  d;  S.  F.  Ry.  Co.  v.  NichoU 
son,        Tex.  (25  S.  W.  Rep.  64)  ;  Gulf  C.  d  S.  F.  Ry. 

Co.  V.   Steele,        Tex.  Civ.  App.  (26  S.  W.  Rep.  926). 

A  provision  in  its  charter  authorizing  a  railroad  company  to 
lay  out  its  road  between  certain  points,  does  not  authorize  it  to 
so  construct  its  road  as  to  destroy  a  public  highway.  Milliken 
\.  Piles,        Ky.  (24  S.  W.  Rep.  604).     A  conveyance 

of  land  in  the  vicinity  by  parties  not  connected  with  the  suit 
is  not  admissible  to  show  the  value  of  the  land  unless  it  is  shown 
that  the  land  conveyed  was  similar  in  locality  and  character, 
that  the  sale  was  voluntary  and  in  good  faith,  and  that  the  deed 
correctly  recites  the  price  actually  paid.  O^Hare  v.  Chicago, 
M.  rf  jV.  R.  Co.,  189  III.  151  (28  N.  E.  Rep.  928).  Wit- 
nesses may  testify  as  to  the  value  of  the  property  taken,  but 
should  not  be  allowed  to  state  directly  the  damages  caused  by 
the  construction  of  the  road.  Hartley  v.  Keokuk  d  N.  W.  R. 
Co.,  85  la.  455  (52  N.  W.  Rep.  852). 


RIPARIAN  OWNERS. 


EPITOME  OP  CASES. 

Sec.  678.  Use  of  water  and  banks  of  streams.  In  a 
recent  case  the  authorities  are  collated  and  reviewed  and  it  is 
held  that  where  one  sinks  an  artesian  well  upon  his  own  land, 
and  uses  the  water  to  bathe  the  patients  in  a  sanitarium  or 
hospital  erected  by  him  on  said  premises,  he  is  not  liable  to 
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injunction  and  damages  for  allowing  the  water  to  flow  into 
a  stream  which  is  the  natural  water  course  of  the  basin  in 
which  the  artesian  well  is  situated,  the  owner  being  free  from 
negligence  or  malice  and  using  all  due  care  in  avoiding  injury 
to  his  neighbor.  The  natural  right  to  have  the  water  of  a 
stream  descend  in  its  pure  state  must  yield  to  the  equal  right 
of  those  above.  It  is  not,  under  all  circumstances,  an  un* 
reasonable  or  unlawful  use  of  a  stream  to  throw  or  discharge 
into  it  water  or  impure  matter ;  and  whether,  in  any  given 
case,  such  use  would  be  reasonable  or  not,  is  a  question  for  the 
jury.  Barnard  et  aU  v.  Sherley^  185  Ind.  547  (84  N.  E.  Rep. 
flOO).  An  upper  riparian  owner  may  use  the  water  of  a  stream 
for  mining,  even  though  to  do  so  detracts  somewhat  from 
its  normal  purity,  but  it  must  not  be  diverted  from  its  chan- 
nel, or  so  diminished  in  volume,  or  so  corrupted  as  practically 
to  destroy  or  greatly  to  impair  its  value  to  the  lower  riparian 
owner.  Tennessee  Coaly  I.  S  R,  Co.  y.  Hamilton ^  Ala. 
(14  So.  Rep.  167).  In  Oregon,  the  title  to  submerged 
lands  of  navigable  fresh  water  rivers  is  in  the  riparian  owner, 
subject  to  the  public  right  of  navigation,  and  he  has  a  right  to 
build  a  wharf  extending  out  to  the  navigable  part  of  a  river, 
which  becomes  his  private*  property  and  cannot  be  taken  for 
public  use  without  compensation.  (Oregon  Code,  g  4227, 
construed.)  Lewis  et  al.  v.  City  of  Portland  et  aL^  25  Ore. 
188  (85  Pac.  Rep.  256 ;  22  L.  R.  A.  786).  The  right  of  navi- 
gation does  not  give  the  owner  of  a  vessel  the  right  to  keep  the 
same  for  an  unreasonable  time  on  the  shore  between  high  and 
low  water  mark  in  front  of  the  property  of  a  riparian  owner 
to  his  injury.  Wall  v.  Pittsburgh  Harbor  C<7.,  152  Pa.  427 
(25  Atl.  Rep.  647 ;  84  Am.  St.  Rep.  667).  As  against  every 
one  but  the  state  a  conveyance  of  land  bordering  upon  a  lake 
passes  the  right  to  erect  a  building  below  low  water  mark. 

Winnepesaukee  Camp- Meeting  Ass^n  v.  Gordon^  N.  H. 
(29  Atl.  Rep.  412).  La.  Civ.  Code,  art.  665,  applied- 
riparian  rights  on  navigable  waters — ^building  levees.  Peart 
et  al.  V.  Meeker,  45  La.  An.  421  (12  So.  Rep.  490).  Wash. 
Const.,  art.  15,  §  8,  Sess.  Laws  1889-90,  p.  748,  construed — 
extension  of  streets  over  tide  waters.      Columbia  d;  jP.  S.  R, 

Co.  V.  City  of  Seattle,  6  Wash.  St.  882  (88  Pac.  Rep.  824). 
The  state,  by  virtue  of  her  sovereignty,  is  the  owner  of  the 
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tide  lands  within  her  territorial  limits,  and  her  power  to  con- 
trol and  dispose  of  them  is  supreme,  subject  only  to  the  para- 
mount authority  of  congress  to  regulate  navigation  and  com- 
merce. Morse  v.  G"  Connelly  7  Wash.  St.  117  (84  Pac.  Rep. 
426).  The  owner  of  uplands  adjoining  navigable  waters  has- 
a  right,  as  incident  to  such  ownership,  to  connect  the  same  by 
means  of  wharves  and  channels,  and  this  right  is  not  affected 
by  the  designation  of  the  ground  to  another  party  for  the 
planting  and  cultivation  of  oysters  under  the  terms  of  sees. 
2848-9  of  the  General  Statutes.  Prior  v.  Swartz^  62  Conn. 
182  (25  Atl.  Rep.  898;  18  L.  R.  A.  668)  • 

Sec.  670.     Deposits — Ice,  oysters  and  phosphates. 

The  exclusive  right  to  take  oysters  in  a  navigable  bay  cannot 
be  acquired  by  prescription  ;  and  the  fact  thJit  one  has  planted 
oysters  in  navigable  waters  does  not  give  him  the  exclusive 
right  to  such  oysters,  in  the  absence  of  a  showing  of  his  com- 
pliance with  the  statutory  provisions  relative  to  the  private 
rights  to  oysters  in  such  waters.  Jones  v.  Johnson^  6  Tex. 
Civ.  App.  262  (25  S.  W.  Rep.  650).  The  owner  of  the  soil 
under  the  water  is  ordinarily  the  sole  and  exclusive  owner  of 
the  ice  forming  upon  such  water,  aiyl  his  riparian  ownership 
of  the  bed  of  a  stream  will  carry  with  it  the  right  to  the  ice 
forming  upon  the  surface  of  such  stream,  as  far  as  his  riparian 
right  and  soil  extends.  Hoag  v.  Place^  98  Mich.  450  (58 
N.  W.  Rep.  617).  The  owner  of  land  under  ponded  water 
has  not  the  right  to  take  the  ice  for  mercantile  purposes- 
where  its  removal  will  materially  injure  the  lower  mill 
owner.  Jlotve  v.  Andrews^  62  Conn.  898  (26  Atl.  Rep. 
894).  Every  one  may  cut  ice  upon  navigable  waters  below 
the  line  of  low  water  as  a  public  right ;  but  such  right  does- 
not  exist  above  the  line  of  low  water  nor  upon  non-navigable 
waters,  private  ponds  or  flats.  McFadden  v.  Haynes  <& 
De  Witt  Ice  Co,,  86  Me.  819  (29  Atl.  Rep.  1068).  A  lease 
without  reservations  of  a  body  of  land  including  one-half  of 
the  bed  of  a  stream  gives  to  the  lessee  whatever  rights  the 
lessor  has  to  cut  and  remove  the  ice.  Marsh  v.  McNider 
et  al.,        la.  (55  N.  W.  Rep.  469;  20  L.  R.  A.  888). 

The  Acts  of  June  7,  1887  (ch.  8826)  and  June  9,  1891  (ch. 
4043),  permit  the  taking  of  phosphates  from  the  beds  of  navi- 
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gable  streams ;  and  apply  to  riparian  owners  falling  within 
the  provisions  of  the  Act  of  Dec.  27,  1856.  State  v.  Black 
River  Phosphate  Ct?.,  82  Fla.  82  (18  So.  Rep.  640;  21 
L.  R.  A.  189).  Under  Fla.  Acts  1891,  ch.  4048,  the  state  has 
the  absolute  property  in  the  phosphates  lying  in  the  beds  of 
her  navigable  waters,  and  she  may  control  the  mining  thereof. 
State  ex  reL  v.  Phosphate  Commissioners  ^  81  Fla.  558  (12  So. 
Rep.  918). 

Sec.  680.  Pollution  and  diversion  of  water.  An  up- 
per owner  may  be  enjoined  from  polluting  the  water  to  the 
injury  of  a  lower  owner,  Village  of  Ihvight  v.  Hayes ^  ISQ 
111.  278  (87  N.  E.  Rep.  218) ;  or  damages  may  be  recovered,^ 
Drake  v.  Lady  E.  C.  /.  £  R.  Co.,        Ala.  (14  So.  Rep. 

749;  24  L.  R.  A.  64).  As  against  the  lower  riparian  owners 
the  upper  owner  has  no  right  to  pollute  the  water  to  their 
material  injury;  but  mere  locators  and  appropriators  of  the 
waters  of  a  stream  have  no  rights  antecedent  to  the  date  of 
their  location  or  appropriation.  Where  the  upper  riparian 
owner  in  the  interest  of  sanitary  conditions  discharges  sewer- 
'  age  into  a  stream,  the  non-riparian '  appropriator  of  the  water 
below  him  has  no  right  of  action  for  the  pollution  of  the 
stream.  Conrad  v.  Arrowhead  Hot  Springs  Hotel  Co.,  108 
Cal.  899  (87  Pac.  Rep.  886) ;  Mississippi  Mills  Co.  v.  Smith 
et  aL,  69  Miss.  299  (11  So.  Rep.  26;  80  Am.  St.  Rep.  546). 
It  is  lawful  for  a  city  to  withdraw  water  from  a  navigable 
stream  for  the  ordinary  use  of  its  citizens,  and  a  lower  riparian 
owner  cannot  complain  of  such  diversion.  Minneapolis  Mill 
Co.  V,  Bd.  of  Water  Com*rs  of  City  St.  Paul, 56Minn.  485 
(58  N.  W.  Rep.  88). 

Sec.  681.  Accretion  and  alluvion.  Where  it  is  shown- 
that  an  island  in  a  lake  was  in  existence  as  such  prior  to  the 
government  survey,  although  not  then  platted,  and  subse- 
quently by  process  of  accretion  it  has  become  joined  to  a 
neighboring  lot,  it  does  not  thereby  become  a  portion  of  such 
lot.  The  alluvion  thus  deposited  against  the  island  and  the 
lot  forming  the  connection,  should  be  equally  divided  between 
the  owners  of  both  the  island  and  the  lot.  Bigelow  v.  Hoover^ 
85  la.  161  (52  N.  W.  Rep.  124).  The  terms  **  alluvion  "  on 
the  one  hand,  and  "  gradual  "  and  "  imperceptible  "  accretioa 
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on  the  other,  are  used  by  writers  to  contradistinguish  a  sudden 
•disruption  of  a  piece  of  ground  from  one  man's  land  to  another, 
which  may  be  followed  and  identified,  from  that  increment 
which  slowly  or  rapidly  results  from  floods,  but  which  is 
utterly  beyond  power  of  identification.  *  •  •  Xhe  length 
of  time  during  formation  is  not  material.  Coulthard  v.  Stev- 
ens, 84  la.  241  (50  N.  W.  Rep.  988).  Citing,  Benson  v.  Mor- 
row, 61  Mo.  852.  Where  the  water  of  a  river  recedes  slowly 
and  imperceptibly,  changing  the  channel  of  the  stream,  and 
leaving  the  land  dry  theretofore  covered  by  water,  such  land 
belongs  to  the  riparian  proprietor.  In  case  the  alteration  takes 
place  suddenly,  the  ownership  remains  according  to  the  former 
bounds.  Gill  V.  Lydick,  40  Neb.  508  (59  N.  W.  Rep.  104). 
In  the  division  of  alluvion  and  accretion  between  adjoining 
■owners,  each  proprietor  should  have  the  larger  or  smaller  pro- 
portion,  according  to  the  extent  of  his  original  line  on  the 
«hore  of  the  river.  The  fact  that  the  accretion  first  com- 
mences upon  the  land  of  one  owner  does  not  entitle  him  to  all 
the  land  formed  thereby,  but  only  to  that  which  lies  in  front  of 
his  own  land.  Crandall  et  al.  v.  Allen,  118  Mo.  408  (24  S. 
W.  Rep.  172;  22  L.  R.  A.  591).  For  an  application  of  the 
rule  to  particular  facts,  se%,Naylor  v.  Cox,  114  Mo.  282  (21  S. 
W.  Rep.  589).  The  owner  of  a  city  lot,  bounded  on  one 
side  by  a  street  located  along  a  river  bank  is  not  entitled  to 
the  accretions  on  the  opposite  side  of  the  street.  Ellinger  et 
al.  V.  Mo.  Pac.  R,  Co.,  112  Mo.  525  (20  S.  W.  Rep.  800) ; 
City  of  St.  Louis  v.  Mo.  Pac.  R.  Co.,  114  Mo.  18  (21 
S.  W.  Rep.  202).  Title  to  alluvion  is  a  purely  accessory  right, 
attaching  exclusively  to  the  riparian  estate,  and  incapable  of 
existing  without  it.  A  party  who  sells  the  entire  estate  owned 
by  him  up  to  the  line  of  a  public  road  or  street  bordering  the 
river,  and  beyond  which  no  property  susceptible  of  private 
ownership  exists  at  date  of  sale,  r^ains  no  estate  to  which  the 
accessible  right  to  future  alluvion  could  attach.  Succession  of 
Delachaise  v.  Maginnis,  44  La.  1048  (11  So.  Rep.  715)  ;  State 
V.  Buck,  46  La.  (15  So.  Rep.  581). 

Sec.  682.  Avulsion — Sudden  change  of  channel. 
Where  the  middle  of  the  channel  of  a  stream  of  water  consti- 
tutes the  boundary  line  of  a  tract  of  land,  and  the  water  under- 
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mines  the  banks,  and  the  soil  *'  caves  in  "  and  mixes  with  the 
water,  and  is  washed  away,  the  owner  of  the  land  must  stand 
the  loss ;  and  the  middle  of  the  new  channel  formed  for  the 
river  by  such  process,  if  a  new  channel  is  thus  formed,  will 
constitute  the  boundary  line  of  the  tract  of  land.  Where  a 
stream  of  water  is  the  boundary  line  of  a  tract  of  land,  and  it 
suddenly  abandons  the  channel,  and  makes  for  itself  a  new 
course  or  bed,  by  cutting  across  a i neck  or  bend,  the  middle  of 
the  old  channel  or  bed  of  the  stream  still  constitutes  the  bound- 
ary line  of  the  tract  of  land,  although  it  be  dry,  or  no  water 
flowing  therein.  Bouvier  v.  Stricklett^  40  Neb.  792  (59  N. 
W.  Rep.  550).  Where  a  navigable  river  suddenly  changes- 
its  course,  the  owner  of  the  shore  does  not  acquire  title  to  the 
abandoned  channel.  Cooley  v.  Golden^  117  Mo.  88  (28  S.  W. 
Rep.  100;  21  L.  R.  A.  800). 

Sec.  683.  As  to  vrhat  constitutes  navigable  waters* 
The  division  of  waters  into  navigable  and  non-navigable  [is 
merely  a  method  of  dividing  them  into  public  and  private^ 
which  is  the  more  natural  classification ;  and  the  definition  or 
test  of  navigability  to  be  applied  to  our  inland  lakes  must  be 
sufficiently  broad  and  liberal  to  include  all  the  public  uses, 
including  boating  foi*  pleasure,  for  which  such  waters  are 
adapted.  So  long  as  they  continue  capable  of  being  put  to  any 
beneficial  public  use,  they  are  public  waters.  Lamprey  v. 
Metcalf,  52  Minn.  181  (58  N.  W.  Rep.  1189;  88  Am.  St. 
Rep.  541).  In  North  Carolina  the  criterion  is  whether  the 
water,  be  it  stream,  bay  or  sound,  is  in  fact  navigable  for  sea- 
going vessels.  State  v.  Eason^  114  N.  C.  787  (19  S.  E.  Rep. 
88 ;  28  L.  R.  A.  520).  The  same  doctrine  prevails  in  South 
Carolina.  Heywardy,  Farmers*  Min,  Co*  S.  C, 
(19  S.  E.  Rep.  968), 

• 

Sec.  684.  Riparian  owners'  rights  in  respect  to 
land  under  vrater.  Under  a  grant  from  the  sovereign  power, 
even  when  containing  no  reservation  or  condition,  of  land  bor- 
dering upon  a  river,  navigable  in  fact,  though  not  subject  to 
the  ebb  and  flow  of  the  tide,  will  vest  in  the  grantee  title  only 
to  the  water's  edge,  and  this  is  true  although  the  state  may 
have  adopted  the  common  law.  Cooley  v.  Golden^  117  Mo. 
88  (28  S.  W.  Rep.  100;  21  L.  R.  A.  800).     This  rule  applies 
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to  an  island  in  a  stream.  Coolcy  v.  Golden^  117  Mo.  88  (28 
S.  W.  Rep.  100 ,  21  L.  R.  A.  800).  It  is  held  that  theowner 
of  a  fractional  subdivision  of  a  section  meandered  by  the 
United  States  survey  along  the  margin  of  a  navigable  lake 
does  not  pwn  all  the  lake  lying  within  the  extended  lines  of 
his  subdivision  the  lake  being  navigable  and  entire  subdivis- 
ions being  included  therein.  Grand  Rapids  Ice  <6  Coal  Co. 
V.    South  Grand  Rapids  Ice  <i  Coal  Co,,         Mich  (60 

N.  W.  Rep.  681;  25  L.  R.  A.  815).  Following  ^ones  v.  Zee, 
77  Mich.  85  (48  N.  W.  Rep.  855).  The  riparian  owner  by 
filling  in  and  displacing  the  water  with  soil  from  his  land  con- 
not  acquire  title  to  land  under  the  waters  of  a  navigable  river 
below  high  water  mark.  Saunders  v.  A^.  2^.  C.  iJ^  H.  R.  R. 
Co.,  144  N.  Y.  75  (88  N.  E.  Rep.  992).  The  Riparian  Act 
of  1856  (§§  454,  455,  Fla.  R.  S.)  does  not  vest  in  riparian 
owners  an  unqualified  fee  in  the  lands  below  high  water  mark, 
and  out  to  the  edge  of  the  channel  in  navigable  streams,  bays 
of  the  sea,  or  harbors.  State  v.  Black  River  Phosphate  Co., 
82  Fla.  82  (18  So.  Rep.  640;  21  L.  R.  A.  189).  Lands 
below  high-water  mark  of  navigable  waters  will  not  pass  by  a 
patent  from  the  sovereign  power,  unless  actually  included  in 
the  expressed  metes  and  bounds  of  the  grant.  De  Lanc^  v. 
Piepgras,  188  N.  Y.  26  (83  N.  E.  Rep.  822). 

« 

Sec.  684a.  Riparian  rights  in  respect  to  lakes  or  other 
still  waters.  The  same  rules  govern  the  rights  of  riparian 
owners  on  lakes  or  other  still  waters  as  govern  the  rights  of 
riparian  owners  on  streams.  Hence,  if  a  meandered  lake  is 
"  non -navigable,"  in  fact,  the  patentee  of  the  riparian  land 
takes  the  fee  to  the  center  of  the  lake ;  but  if  the  lake  is  "  nav- 
igable "  in  fact,  its  waters  and  bed  belong  to  the  state,  in  its 
sovereign  capacity,  and  the  riparian  pantentee  takes  the  fee 
only  to  the  water  line,  but  with  all  the  rights  incident  to  ripa- 
rian ownership  on  navigable  waters,  including  the  right  to 
accretions  or  relictions  formed  in  front  of  his  land  by  the  action 
or  recession  of  the  water.  Lamprey  v.  Metcalf,  52  Minn.  181 
(58  N.  W.  Rep.  1189;  88  Am.  St.  Rep.  541)  ;  Gouvcmcur  ei 
al.  V.  N.  I.  Co.,  184  N.  Y,.  855  (81  N.  E.  Rep.  865;  80  Am. 
St.  Rep.  669 ;  18  L.  R.  A.  695).  The  title  of  a  proprietor  of 
land  in  Alabama  on  the  margin  of  a  navigable  river  extends  to 
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low- water  mark,      We6S  et  aL  v.  City  of  Demopolis^         Ala. 
(18  So.  Rep.  289;  21  L.  R.  A.  62).      . 

Sec.  685.  Division  of  shallow  water  rights  between 
adjoining  riparian  .owners.  Where  the  general  course  of 
the  shore  line  is  much  curved  either  outward  or  inward,  the 
^neral  rule  by  which  to  determine  the  division  line  between 
adjoining  holdings  in  the  shallow  waters  of  a  navigable  stream 
or  bay,  of  owners  of  land  bordering  thereon  and  located  in  a 
cove,  is  held  to  be,  (1)  to  measure  the  whole  extent  of  the  an- 
cient bank  or  line  of  the  river,  and  compute  how  many  rods, 
yards,  or  feet  each  riparian  proprietor  owned  on  the  river  line ; 
(2)  to  divide  the  newly-formed  bank  or  river  line  into  as  many 
equal  parts  as  such  shore  line  contained  rods,  yards,  or  feet, 
and  then  to  appropriate  to  each  proprietor  as  many  of  such 
parts  of  such  new  river  line  as  he  owned  rods,  yards,  or  feet 
on  the  old ;  and  then,  to  complete  the  division,  lines  are  to  be 
drawn  from  the  points  at  which  the  proprietors,  respectively, 
bounded  on  the  old,  to  the  points  thus  determined  as  the  points 
of  division  on  the  newly-formed  shore.  This  rule  may  require 
modification  under  particular  circumstances,  as,  for  instance, 
where  the  lines  happen  to  be  elongated  by  deep  indentations 
or  sharp  projections  and  then  the  general  line  ought  to  be 
taken  instead  of  the  actual  line.  In  such  case  it  should  be  re- 
duced by  an  equitable  and  judicious  estimate  to  the  general 
available  line  of  the  land  upon  the  river.  Northern  Pine- 
Land  Co.,  V.  Bigelow,  84  Wis.  157  (54  N.  W.  Rep.  496;  21 
L.  R.  A.  776).  In  this  case  the  authorities  are  reviewed  and 
there  is  an  able  dissenting  opinion. 

Sec.  686.  Reclaiming  submerged  lands — Establish- 
ment of  dock  lines.  It  is  held  that  the  right  of  the  riparian 
proprietor  upon  navigable  waters  to  improve,  reclaim,  and 
occupy  the  submerged  lands  out  to  the  point  of  navigability 
may  be  separated  from  the  shore  land,  and  transferred  to  one 
having  no  interest  in  the  parent  riparian  estate.  The  estab- 
lishment of  the  dock  line  inside  of  some  of  the  submerged 
blocks  would  not  divest  any  property  rights  therein,  but 
merely  regulate  and  limit  their  use ;  so  that,  while  the  dock 
fine  remained  in  force,  the  owner  could  not  use  the  property 
for  any  purpose  inconsistent  with  the  public  right  of  naviga- 
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tion;  but  the  change  of  location  of  the  dock  line  to  a  point 
outside  of  the  lots  would  remove  the  limitation,  and  amount 
to  authority  from  the  state  to  fill  in  and  build  out  ^o  the  new 
line.  Bradshaw  v.  Duluth  Imperial  Mill  Co.^  52  Minn.  59 
(58  N.  W.  Rep.  1066).  Platting  the  laftd  into  separate  and 
distinct  parcels  or  blocks,  out  into  the  shallow  water  beyond, 
in  front  of  the  shore  block,  clearly  indicates  an  intention  to 
disassociate  the  two,  and  hence  the  grantee  of  the  shore 
block  will  acquire  no  interest  in  the  water  blocks  in  front  of 
it.  Gilbert  v.  Emerson  et  al,^  55  Minn.  254  (56  N.  W. 
Rep.  818). 

Sec.  087.  Separation  of  shore  land  from  water 
rights  and  right  to  land  under  water — Canal  bed.  Where 
riparian  proprietors  have  platted  land  bordering  on  a  stream 
and  canal  in  such  a  manner  as  to  clearly  manifest  an  inten- 
tion to  separate  the  shore  land  from  the  water  rights  and 
from  the  land  under  water  and  successive  conveyances  have 
been  made  with  reference  to  such  plat,  it  is  held  that  the 
grantee  of  a  mill  lot  has  no  several  fee  in  the  bank  or  in  the 
bed  of  the  canal  within  the  extended  lines  of  his  lot.  N^ichols 
V.  New  England  Fnrniture  Co.,  100  Mich.  280  (59  N.  W. 
Rep.  155).  The  court  say  :  *' There  is  no  foundation  for  the 
claim  that  a  right  to  the  perpetual  use  of  water  must  be 
dependent  upon  a  particular  estate  with  which  it  is  connected. 
*  *  *  The  value  of  water  as  a  distinct  inheritance,  either 
for  creating  power  or  for  other  purposes  of  use  or  consump- 
tion, has  been  recognized  in  all  periods,  and  its  ownership 
is  well  established  as  not  dependent  on  lands  to  which  it  may 
be  appurtenant,  but  as  having  a  separate  and  intrinsic  import- 
ance. There  may  be  an  occasional  dictum,  and  possibly  some 
decisions,  to  the  contrary ;  but  most  cases  where  any  doubt 
seems  raised  on  this  question  will  be  found  to  rest  on  peculiar 
facts  which  in  no  way  involve  the  general  doctrine.  The 
facts  are  often  such  as  to  confine  the  use  of  water  not  only  to 
special  places,  but  also  to  specific  purposes.  This  limited  use 
is  the  exception  and  not  the  rule."  A  land  owner  having  the 
rights  of  a  riparian  proprietor,  may  convey  or  dedicate  the 
land  above  the  shore  line  and  reserve  all  the  rights  in  the  land 
under  water  which  were  originally  appurtenant  to  the  estate. 
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City  of  Duluth  V.  St.  Paul  d;  Duluth  R.  Co^  et  al.^  49  Minn. 
201  (51  N.  W.  Rep.  1168). 

Sec.  688.  Miscellaneous  notes.  Where  there  are 
two  natural  channels  in  a  river  caused  by  an  island,  the  own- 
ers of  the  island  are  riparian  owners  as  well  $ls  the  owners  of 
the  opposite  main  land,  and  the  riparian  owners  upon  each  of 
the  channels  are  entitled  to  have  flow  through  that  channel  as 
much  of  the  water  as  will  naturally  flow  there  and  no  more. 
Warren  v.  Westbrook  Mfg.  Co.,  86  Me.  82  (29  Atl.  Rep. 
927) ;  West  V.  Fox  River  Paper  Co.,  82  Wis.  647  (52  N. 
W.  Rep.  808).  A  riparian  owner  may  acquire  such  qualified 
property  in  a  landing  or  wharf  as  will  entitle  him  to  obtain 
damages  against  another  for  obstructing  or  injuring  the  same. 
Pry  etal.  v.  CamphelVs  Creek  Coal  Co.,  87  W.  Va.  604  (16 
S.  E.  Rep.  796).  Riparian  rights — Spanish  grants — Ancient 
instruments.  Sullivan  et  al.  v.  Richardson,  88Fla.  1  (14  So. 
Rep.  692).  Mass.  Colony  Ordinance  of  1641-47  construed 
and  applied — title  to  flats  in  Muddy  River  in  Boston.  Tap- 
pan  V.  Boston  Water  Power  Co.,  157  Mass.  24  (81  N.  E. 
Rep.  708 ;  16  L.  R.  A.  858).  N.  C.  Code,  §  2751,  Amended 
Laws  1898,  chs.  17,  849,  construed — navigable  waters — loca- 
tion of  deep  water  line.  Wool  v.  Town  of  Edenton^  N, 
C.  (20  S.  E.  Rep.  165) ;    Wools.  T&wnof  Edenton,  118 

N.  C.  88  (18  S.  E.  Rep.  76).  The  riparian  act  of  December 
27,  1856  (§§  454,  455  Fla.  Rev.  St.),  includes  proprietorships 
only  on  navigable  streams,  bays  of  the  sea,  and  harbors. 
Dumas  v.  Gamctt,  82  Fla.  64  (18  So.  Rep.  464). 
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Sec.  689.  As  to  the  right  of  specific  performance — 
Equitable  principles.  Courts  of  equity  will  not  alter  or 
enlarge  contracts,  either  as  to  terms  or  parties.  Rice  v.  Gibhs 
et  al.,  40  Neb.  264  (58  N.  W.  Rep.  724)  ;  Rison  v.  Newberry^ 
90    Va.  518  (18  S.  E.  Rep.  916).     In  order  for  specific  per- 
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formance  to  be  decreed  the  contract  must  have  been  made 
with  perfect  fairness,  and  without  misapprehension,  misrepre- 
sentation, or  oppression.  Hatch  v.  Kizer  ci  aL^  140  111.  588 
(80  N.  E.  Rep.  605;  88  Am.  St.  Rep.  258) ;  Br&wn  v.  Pit 
cairn,  148  Pa.  St.  887  (24  Atl.  Rep.  52 ;  88  Am.  St.  Rep 
884) ;  Claypoolv.  Board  of  Sch.  Com.,  182  Ind.  261  (81  N 
E.  Rep.  665) ;  Leonard  v.  Crane,  147  111.  52  (85  N.  E.  Rep 
474)  ;  Wollums  v.  Horsley,  98  Ky.  582  (20  S.  W.  Rep.  781) 
Mathews  et  ux.  v.  Davis  et  al,  102  Cal.  202  (86  Pac.  Rep 
858)  ;  Morse  v.  Seihold,  147  111.  818  (85  N.  E.  Rep.  869) 
Chute  V.  ^uincy  et  al.,  156  Mass.  189  (80  N.  E.  Rep.  550) 
Grizzle  et  ux.  v.  Sutherland,  88  Va.  584  (14  S.  E.Rep.  882) 
Dintleman  et  al.  v.  Gilbert  et  aL,  140  111.  597  (80  N.  E.  Rep 
766) ;  Chute  v.  ^uincy,  156  Mass.  189  (80  N.  E.  Rep.  550) 
Kingy.  Spaeth,  50  N.  J.  Eq.  878  (25  Atl.  Rep.  257).  One 
asking  specific  performance  of  a  contract  must  show  that  he 
has  performed  or  is  ready  to  perform  his  part  of  the  same 
Clarke  v.  Koenig,  86  Neb.  572  (54  N.  W.  Rep.  842)  ;  Rosen 
herger  v.  Jones  et  al,  118  Mo.  559  (24  S.  W.  Rep.  208) 
Morse  v.  Seibold,  147  111.  818  (85  N.  E.  Rep.  869)  ;  Winter 
mute  et  aL  v.  Carner  ct  al.,  8  Wash.  St.  585  (86  Pac.  Rep.490) 
Short  ct  al.  v.  Kieffcr'ct  aL,  142  111.  258  (81  N.  E.  Rep.  427) 
and  that  he  has  been  prompt  on  his  part ;  he  cannot  hold  off 
until  circumstances  may  change,  or  keep  himself  aloof  so  as  to 
enforce  or  abandon  the  contract  as  it  may  prove  most  advan- 
tageous. Rison  et  al.  v.  Newberry,  90  Va.  518  (18  S.  E. 
Rep.  916 ;  Morse  v.  Siebold,  147  111.  818  (85  N.  E.  Rep. 
869).  The  contract  must  be  complete  and  certain  in  its 
material  and  essential  terms,  or  be  capable  of  being  made  so 
by  reformation.  Ham  v.  Johnson,  55  Minn.  115  (56  N.  W. 
Rep.  584).  The  enforcement  of  specific  performance  is  not  a 
matter  of  strict  legal  right  but  rests  in  the  sound  discretion  of 
the  court,  McCrillis  et  al.  v.  Copp,  81  Fla.  100  (12  So.  Rep. 
643);  Chahot  v.  Winter  Park  Co.,  84  Fla.  258  (15  So.  Rep. 
756)  ;    Ten   Eyck  v.    Manning,         N.  J.  Eq.  (27  Atl. 

Rep.  900)  ;  Clarke  v.  Koenig,  86  Neb.  572  (54  N.  W.  Rep. 
842)  ;  Reynolds  v.  Necessary,  88  Va.  125  (18  S.  E.  Rep.  848); 
City  of  New  Orleans  d:  Lcvce  Board  v.  R.  R.  Co.,  44  La.  An. 
64  (10  So.  Rep.  401)  ;  Morse  v.  Seibold,  147  111.  818  (85  N. 
E.  Rep.  869) ;  and  the  party  asking  it  must  have  been  ready. 
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willing,  and  prompt  in  the  performance  of  those  things  incum- 
bent on  him,  and  where  he  has  not  been  so,  and  it  would  im- 
pose hardship  and  be  inequitable  upon  the  other  party, 
specific  performance  will  be  refused.  Dyer  v.  Duffy ^  89  W. 
Va.  148  (19  S.  E.  Rep.  540). 

In  a  recent  case  the  authorities  are  carefully  reviewed , 
and  it  is  held  that  an  infant  may  have  specific  performance  of 
a  contract  made  with  her  parents,  whereby  she  was  to  be 
adopted  into  the  family  of  another  and  receive  by  deed  or 
will,  title  to  all  the  real  estate  possessed  by  the  person  so 
adopting  her.  Kofka  v.  Rosicky,  41  Neb.  828  (59  N.  W.  Rep. 
788;  25  L.  R.  A.  207).  Where  parents' agree  with  a  son  that 
if  he  will  take  possession  of  a  certain  piece  of  land,  build  a 
house  thereon  and  occupy  the  same,  they  will  convey  it  to 
him,  he  may,  upon  performance  of  the  agreement  on  his  part, 
enforce  specific  performance.  Russell  v.  Russell^  94  Mich. 
122  (58  N.  W.  Rep.  920).  One  having  a  written  option  for 
the  purchase  of  land  exercises  it  within  a  prescribed  time^ 
enters  into  possession  of  the  land,  and  expends  money  there* 
on,  may  specifically  enforce  the  contract.  Wall  v.  Minneapo^ 
lis,  St.  P.  &  S.  S.  M.  Ry,  Co.,  86  Wis.  48  (56  N.  W.  Rep, 
867).  In  case  a  husband,  against  whom  his  wife  has  filed  a 
petition  for  divorce  upon  the  ground  of  adultery,  asking  for 
alimony  and  counsel  fee,  enters  into  an  agreement  with  his 
wife,  in  and  by  which  he  promises  that  if  she  will  dismiss  her 
«uit  and  return  to  him,  and  live  with  him  as  his  wife,  he  will 
execute  and  deliver  to  her  a  deed  for  the  house  and  lot  in  and 
upon  which  they  had  been  living,  and  she  accepts  his  offer, 
dismisses  her  suit,  and  returns  to  his  home  in  good  faith,  he 
will  be  required  to  specifically  perform  such  contract,  even 
though  it  be  by  parol.  Barbour  v.  Barbour,  49  N.  J.  Eq.  429 
(24  Atl.  Rep.  227).  .Contracts  which  do  not  import  a  con- 
sideration will  not  be  specifically  enforced.  Northup  et  al.  v. 
Ward,         Ky.  (15  S.  W.  Rep.  247).     An  agreement  to 

convey  land  made  in  settlement  of  a  note,  given  to  the  payee 
in  consideration  of  payment  by  the  latter  as  surety  for  the 
maker,  is  not  without  consideration,  and  may  be  specifically 
enforced.     Haydon  v.  Haydon,         Ky.  (27  S.   W.  Rep. 

*975). 
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Sec.  690.  Requisites  of  the  contract.  The  four 
things  that  must  appear  in  contracts  as  prerequisites  to  a  de- 
cree for  specific  performance  are  the  names  of  the  parties,  the 
terms  and  conditions,  the  interest  or  property,  and  the  con- 
sideration. If  the  written  instrument  contain  indicia  by  ref- 
erence to  which,  coupled  with  the  defective  description  other- 
wise, the  identity  of  the  premises  can  reasonably  be  deter- 
mined, specific  performance  may  be  decreed.  The  statement 
of  the  consideration  is  sufficient  if  a  way  be  clearly  pointed 
out  for  determining  the  same,  even  though  the  precise  charac- 
ter or  amount  thereof  be  left  unexpressed.  Where  the  writ- 
ing requires  the  digging  of  a  well,  without  specifying  its 
depth  or  the  character  of  the  timbering,  it  will  be  held  to  call 
for  a  well  so  constructed  as  to  be  suitable  for  the  usual  and 
ordinary  purposes  of  such  an  improvement  in  the  particular 
locality  specified ;  and  where  such  well  is  to  be  upon  lots  8 
and  9,  it  is  to  be  upon  whatever  part  of  the  tract  the  owner 
for  whose  use  it  is  dug  shall  designate.  Ross  ct  aL  v.  Purse^ 
17  Colo.  24  (28  Pac.  Rep.  478).  This  doctrine  is  supported 
by  Hayes  v.  O'Brien,  149  111.  408  (87  N.  E.  Rep.  78;  28  L. 
R.  A.  555);    Winter  v.  Trainer,         111.  (87  N.  E.  Rep. 

869).  Wherever  that  which  the  plaintiff  is  to  give  as  the  con- 
sideration moving  from  him  is  something  to  be  done  at  a 
future  time,  and  which  the  court  cannot  enforce,  specific  per- 
formance of  the  contract  will  be  refused.  Where  the  exe- 
cution of  a  deed  with  covenants  is  the  substantial  part  of 
the  agreement,  or  where  its  execution  would  place  the  party 
entitled  to  it  in  a  more  favorable  position  for  protecting^ 
his  rights  at  law,  a  court  of  equity  will  decree  execution  of 
the  deed,  without  regard  to  the  question  whether  the  cove- 
nants are  such  as  the  court  can  decree  to  be  specifically  per- 
formed. Pomeroy  v.  Fullerton,  118  Mq.  440  (21  S.  W.  Rep. 
19).  The  contract  must  not  be  contrary  to  public  policy. 
McCrillis  et  aL  v.  Copp,  81  Fla.  100  (12  So.  Rep.  643).  The 
contract  must  be  unambiguous  and  certain.  Clarke  v.  Kcenig^ 
86  Neb.  572  (54  N.  W.  Rep.  842)  ;  Chcrhonnier  v.  Cherhon- 
nier  et  aL,  108  Mo.  252  (18  S.  W.  Rep.  1088);  City  of  New 
Orleans  d:  Levee  Board  v.  R,  R.  Co.,  44  La.  An.  64  (10  So. 
Rep.  401);    Clipson  v.    Villars,         111.  (87  N.  E.  Rep. 

695)  ;  Barrett  v.  Geisinger,  148  111.  98  (85  N.  E.  Rep.  864)  ; 
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Wbl/c  V.  Bradherry  et  aL,  140  111.  578  (80  N.  E.  Rep.  665)  ; 
Schwanebeck  v.  Smith,  77  Md.  814  (26  Atl.  Rep.  409 ;  24  L. 
R.  A.  168)  ;  Alha  v.  Strong,  94  Ala.  168  (10  So.  Rep.  242). 
It  must  contain  a  sufficient  description  of  the  property  in  ques- 
tion. Island  Coal  Co.  v.  Streitlemier,  Ind.  (87  N. 
E.  Rep.  840)  ;  Champion  v.  Genin  et  al.,  51  N.  J.  Eq.  88  (27 
AU.  Rep.  817) ;  Alha  v.  Strong,  94  Ala.  168  (10  So.  Rep. 
242). 

Sec.  691.  Mutuality  of  contract.*  In  order  to  a  spe* 
cific  performance  there  must  always  be  mutuality  of  contract, 
but  the  obligation  to  convey  need  not  always  be  accompanied 
by  an  obligation  to  purchase,  as  any  other  consideration  may 
make  the  contract  mutually  binding.  An  optional  agreement 
to  convey  without  any  corresponding  agreement  to  purchase, 
without  any  mutuality  of  remedy,  is  enforcible  in  equity  if 
made  upon  proper  consideration,  or  if  it  forms  part  of  a  lease 
or  other  contract  between  the  parties  that  may  be  the  true  con- 
sideration for  it.  Bacon  v.  Kentucky  Cent.  R,  C^.,95Ky. 
878  (25  S.  W.  Rep.  747)  ;  Waters  v.  Bew,  N.  J.  Eq. 
(29  Atl.  Rep.  590).  Want  of  mutuality  is  not  a  defense 
where  the  party  not  bound  thereby  has  performed  all  of  the 
conditions  of  the  contract  and  brought  himself  clearly  within 
its  terms.  Bigler  v.  Baiker^  40  Neb.  825  (58  N,  W.  Rep. 
1026)  ;  Terks  v.  Richards,  158  Pa.  St.  646  (26  Atl.  Rep.  221 ; 
84  Am.  St.  Rep.  721).  An  optional  agreement  to  convey,  or 
to  renew  a  lease,  without  any  covenant  or  obligation  to  pur- 
chase or  accept,  and  w^ithout  any  mutuality  of  remedy,  will  be 
enforced,  in  equity,  if  it  is  made  upon  proper  consideration,  or 
forms  part  of  a  lease  or  other  contract  between  the  parties, 
that  may  be  the  true  consideration  for  it.  House  v.  Jackson 
et  al.,  24  Ore.  89  (82  Pac.  Rep.  1027)  ;  Hayes  v.  O'Brien, 
149  111.  408  (87  N.  E.  Rep.  78 ;  28  L.  R.  A.  555).  A  mere 
naked  option  to  one  party,  where  no  advantage  or  disadvant- 
age, necessary  as  a  consideration  to  support  a  contract,  moves 
between  the  parties,  is  not  enforcible.  Litz  et  al,  v.  Goosling 
et  ux.,  98  Ky.  185  (19  S.  W  Rep.  527;  21  L.  R.  A.  127) ; 
Warren  et  al.  v.  Castello,  109  Mo  888  (19  S.  W.  Rep.  29 ;  82 
Am.  St.  Rep.  669) ;  Grabill  et  al.  v.  Braugh,  89  Va.  895  (17 
S.  E.  Rep.  558).  There  must  be  a  mutuality  of  obligation 
and  remedy.      Ten  Eyck  v.  Manning,         N.  J.  Eq.  (27 
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Atl.  Rep.  900)  ;  Wood  v.  Dickey,  90  Va.  160  (17  S.  E.  Rep. 
818). 

Sec.  692.  Demand  and  tender.  The  party  seeking 
the  specific  performance  of  a  contract  must  show  that  he  has 
tendered  a  complete  performance  on  his  part.  Landers  v. 
Mclntyre  ei  al.^  8  Wash.  St.  208  (85  Pac.  Rep.  1095).  Where 
it  is  shown  that  a  tender  would  have  been  a  vain  thing  the  law 
does  not  require  it.  Sheplar  y.  Green ,  96  Cal.  218  (81  Pac. 
Rep.   42)  ;  Lyman  v.    Gedney,        111.  (29  N.   E.  Rep. 

282).     It  is  not  necessary  for  a  vendee  to  offer  to  perform  or 
io  tender  a  deed  before  filing  a  bill  to  obtain  specific  perform- 
ance of  a  contract  to  deed  land.     Ashurst  v.  Peck  ei  al.^ 
Ala.  (14  So.  Rep.  541).     Where  specific  performance  is 

sought  to  be  enforced  against  a  purchaser  the  plaintiff  most 
show  a  tender  to  him  of  a  good  title.  Hero  v.  Block  et  tU^^ 
44  La.  An.  1082  (11  So.  Rep.  821).  No  formal  demand  is 
necessary,  where  it  is  waived,  or  the  contract  is  repudiated  by 
the  vendor.  Pawlak  v.  Granowski^  54  Minn.  180  (55  N.  W. 
Rep.  881).  In  an  action  by  an  administrator  to  enforce  aeon- 
tract  of  sale  made  by  his  decedent,  in  which  a  deed  was  to  be 
executed  upon  payment  of  the  purchase  money,  he  will  not  be 
required  to  actually  tender  the  deed  to  the  purchaser,  it  being 
shown  that  he  is  willing  and  able  to  make  the  deed  upon  the 
payment  of  the  purchase  money.  Faulkner'* s  Adm^r  v.  Wil» 
liman  et  aU,         Yi.y.  (16  S.  W.  Rep.  852). 

Sec.  603.     Practice — Chancery  powers  of  the  court* 

In  an  actign  for  the  specific  performance  of  an  agreement  to 
convey  land,  a  court  of  equity  has  power  by  its  decree,  aa 
against  the  parties  who  are  before  it,  to  enforce  all  the  terms 
of  the  agreement.  If  the  vendor's  agreement  is  that  his  con- 
veyance shall  transfer  the  title  free  of  incumbrances,  the  court 
can  direct  the  application  of  the  purchase-money  to  the  satis- 
faction  of  those  incumbrances,  and  for  that  purpose  can  cause 
the  money  to  be  brought  into  court  and  disbursed  under  its 
direction.  If  the  holders  of  those  incumbrances  are  before  the 
court,  they  will  be  bound  by  the  direction  of  the  court,  and 
their  claims  would  be  satisfied  by  a  satisfaction  of  the  judg- 
ment. If  the  amount  of  the  incumbrances  is  ascertained,  and 
the  court  finds  that  the  liens   therefor   can   be   discharged 
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by  mere  pajrment  threeof,  it  can  direct  that  the  payment  be 
made  directly  to  the  holders  of  the  incumbrances,  even  though 
they  be  not  before  the  court,  instead  of  to  the  vendor.  So 
long  as  the  vendor  incurs  no  liability,  and  is  free  from  any 
personal  claim  for  the  amount  of  the  incumbrances,  he  will 
not  be  heard  to  object  to  the  application  of  the  purchase-money 
for  the  purpose  of  making  good  his  agreement  with  the  vendee. 
Grant  V.  Beronio,  97  Ca\.  496  (82  Pac.  Rep.  556).  If  the 
defect  in  the  title  be  cleared  up  pending  an  action  therefor, 
the  court  may  award  a  decree  for  specific  performance.  J^af- 
fey  V.  Lynch,  148  N.  Y.  241  (88  N.  E.  Rep.  298).  Where  the 
defendant's  incapacity  to  specifically  perform  a  contract, 
though  caused  by  his  own  act,  as  by  his  conveyance  to  a  bona 
Jide  purchaser,  is  known  to  complainant  at  the  time  of  bring- 
ing  suit  the  bill  will  not  be  retained  for  the  assessment  of 
damages,  but  the  complainant  will  be  left  to  his  remedy  at  law 
for  their  recovery.  Saur  v.  Ferris  et  aL,  145  111.  115  (84  N. 
£•  Kep.  52).  It  is  held  that  a  deed  in  escrow  cannot  be  the 
basis  of  an  action  to  enforce  specific  performance.  Davis  v. 
Talbot,        Ind.  (86  N.  E.  Rep.  1098).     Where  the  coil- 

tract  is  for  sale  in  gross,  and  not  by  the  acre,  specific  perform- 
ance will  not  be  defeated  on  account  of  a  slight  deficiency  in 
quantity.  Farris  et  al.  v.  Hughes,  89  Va.  980  (17  S.  E.  Rep. 
518) .  If  the  vendor  is  able  to  convey  a  good  title  at  the  time 
fixed  for  a  conveyance,  it  is  no  defense  to  show  that  he  could 
not  do  so  at  the  date  of  the  sale.  Collins  v.  Park  et  aL,  98 
Ky.  6  (18  S.  W.  Rep.  1018).  A  vendee  cannot  defeat  an 
action  for  specific  performance  on  the  ground  of  a  defect  of 
title  known  to  him  at  the  tim«  he  made  his  contract,  and  with 
reference  to  which  he  contracted.  Pillsbury  v.  Alexander  et 
aL,  40  Neb.  242  (58  N.  W.  Rep.  859).  Where,  in  an  action 
for  the  specific  performance  of  a  grant  of  a  right  of  way  to  a 
railroad,  the  defendant  shows  that  the  contract  was  procured 
by  fraud,  the  court  may,  on  cross  bill,  decree  payment  of  just 
compensation  for  the  land  taken.  Grand  Tower  i&  C.  G.  R. 
Co.  V.  Walton,  150  111.  428  (87  N.  E.  Rep.  920).  A  decree 
in  favor  of  the  complainant  upon  his  paying  a  less  amount  than 
he  admits  to  be  due  is  erroneous.  Russell  v.  Connors,  140  111. 
660  (80  N.  E.  Rep.  606).  Where  the  defense  is  based  upon 
a  defect  in  the  vendor's  title,  the  character  of  the  defect  should 
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be  specifically  pleaded.  Collins  v.  Park  et  aL^  98  Ky.  6  (18 
S.  W.  Rep.  1018) .  A  vendee  can  not  have  specific  perform- 
ance of  a  w^ritten  contract  to  convey  land,  which  does  not 
describe  the  land,  it  not  appearing  that  he  has  ever  taken  pos- 
session thereof.  Rochester  et  aL  v.  Tester^ s  estate  et  a/.,  6 
Wash.  St.  114  (82  Pac.  Rep.  1057).  2  Hill's  Wash.  Code,  p. 
457,  ch.  18,  providing^  how  specific  performance  of  contracts  of 
deceased  persons  may  be  had,  does  not  afiPect  the  inherent 
jurisdiction  of  equity  in  such  cases.  Church  of  Christ  of 
Palouse  City  v.  Beach  et  aL,  7  Wash.  St  65  (88  Pac.  Rep. 
1058). 

Sec.  694.  Proof.  The  burden  of  proof  is  on  the  plain- 
tiflf.  Moses  V.  McClain  et  aL,  94  Ala.  601  (10  So.  Rep.  688)  ; 
and  the  contract  must  be  established  by  competent  evidence, 
free  from  doubt  or  suspicion.  Wolfe  v.  Bradherry  et  aL,  140 
111.  578  (80  N.  E.  Rep.  665).  Where  there  is  a  conflict  in 
the  oral  testimony  before  the  chancellor,  as  to  the  payment  of 
a  valuable  consideration  recited  in  an  agreement  to  convey,  a 
decree  of  specific  performance  will  not  be  reversed  on  appeal. 
^acheller  et  aL  v.  Bacheller,  144  111.  471  (88  N.  E.  Rep.  24). 
One  seeking  specific  performance  of  a  contract  made  with  the 
agent  of  another  must  establish  the  agency  by  clear,  certain 
and  specific  evidence.  Simmons  v.  Kramer,  88  Va.  411  (18 
S.  £.  Rep.  902).  Cases  involving  particular  contracts,  in 
which  the  evidence  is  considered  and  held  sufiicient  to  author- 
ize a  court  of  equity  to  decree  specific  performance.  Uni- 
versity of  Des  Moines  v.  Polk  Co.  H.  d  T.  Co.,  87  la.  86 
(58  N.  W.  Rep.  1080)  ;  Hickey  v.  Dole,        N.  H.  (29 

Atl.  Rep.  792)  ;  Canton   Co.  y?  Baltimore  dc  O.  R.  Co., 
Md.  (29  Atl.   Rep.  821)  ;  Homan  v.  Stewart,         Ala. 

(16  So.  Rep.  85)  ;  Holly  v.  Hirsch,  185  N.  Y.  590  (82 
N.  E.  Rep.  709)  ;  Gradle  v.  Warner,  140  111.  128  (29  N.  E. 
Rep.  1118)  ;  Loveless  v.  Thomas,         111.  (88  N.  E.  Rep. 

907) ;  Carr  v.  Richardson,  157  Mass.  576  (82  N.  E.  Rep. 
958) ;  Toung  v.  Toung,  51  N.  J.  Eq.  491  (27  Atl.  Rep. 
627).  Cases  involving  particular  facts,  in  which  the  evidence 
is  considered  and  held  not  sufficient  to  authorize  a  court 
of  equity  to  decree  specific  performance.  Ryan  v.  Dunlap  et 
aL,  111  Mo.  610  (20  S.  W.  Rep.  29)  ;  Barbour  v.  Barbour, 
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61  N.  J.  Eq.  267  (29  Atl.  Rep.  148)  ;    Whiscnant  v.  Gordon, 

Ala.  (10  So.  Rep.  518);  Shavers  v.    Warrick, 

111.  (88  N.  E.  Rep.  792)  ;  Pyatt  et  al.  v.  Lyons,  51  N.  J. 

Eq.  508  (27  Atl.  Rep.  984). 

Sec.  696.  Married  w^omen.  A  contract  for  the  sale 
of  community  property  signed  only  by  the  husband,  may  be 
•enforced  against  the  wife  also,  by  establishing  acts  and  con- 
duct on  her  part  amounting  to  an  estoppel.  Konnerup  v. 
JPrandsenetux.,9>Vf2,%\i.^t.  551  (86  Pac.  Rep.  498).  A 
wife  who  has  not  joined  in  her  husband's  contract  to  sell  his 
land  cannot  be  compelled  in  a  suit  for  specific  performance  to 
release  her  dower  therein.  Sloan  v.  Williams  et  al,,  188  111. 
48  (27  N.  E.  Rep.  581 ;  12  L.  R.  A.  496).  In  Nebraska  it  is 
held  that  a  contract  of  a  wife  to  convey  land  to  her  husband 
may  be  specifically  enforced,  but  that  the  burden  is  upon  the 
husband  to  show  that  the  contract  was  made  freely,  voluntar- 
ily and  without  fraud  or  undue  influence.     Greene  v.  Greene, 

Neb.  (60  N.  W.  Rep.  987).   Where  a  complainant  is 

entitled  to  specific  performance  of  a  contract  for  the  sale  and 
conveyance  of  land  subject  to  the  dower  rights  of  the  wife  of 
the  vendor,  who  was  not  a  party  to  the  contract,  the  decree 
may  provide  for  compensation  to  the  complainant  for  the 
present  value  of  such  contingent  right  of  dower.  Walker  v. 
Kelly,  91  Mich.  212  (51  N,  W.  Rep.  984).  There  are  author- 
ities  holding  that  the  specific  execution  of  an  agreement  to 
sell  and  convey  will  not  ordinarily  be  decreed  against  the 
vendor,  a  married  man,  whose  wife  refuses  to  join  in  the  deed, 
when  there  is  no  proof  of  fraud  on  his  part  in  her  refusal, 
unless  the  purchaser  is  willing  to  pay  the  full  purchase- 
money  and  accept  the  deed  without  her  joining.  Graybill  v. 
Braugh,  89  Va.  895  (17  S.  E.  Rep.  558).  Under  Cal.  Civ. 
Code,  §  1098,  providing  that  no  estate  in  the  real  property  of  a 
married  woman  can  pass  except  by  instrument  duly  executed 
and  acknowledged  by  her  in  the  manner  prescribed  by  the 
statute,  it  is  held  that  specific  performance  of  her  unacknowl- 
edged executory  contract  to  convey  her  real  property  cannot 
be  compelled.  Mathews  et  ux,  v.  Davis  et  al,,  102  Cal.  202 
(86  Pac.  Rep.  858).  Under  Ky.  Act,  May  16,  1898,  giving  a 
married  woman  power  to  dispose  of  her  real  estate  by  will,  it 
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is  held  that  her  executor,  having  directions  to  sell  her  real 
estate,  may  join  with  her  husband  in  ratifying  a  prior  contract 
of  sale  made  by  her,  ^nd  such  contract  may  be  specifically  en- 
forced. Flood  V.  Thomasson^  Ky.  (25  S.  W.  Rep. 
108). 

Sec.  696.  Miscellaneous  notes.  A  contract  whereby 
the  owner  of  land  gives  a  lawyer  the  option  of  buying  it  at  a 
certain  price,  in  consideration  of  the  latter  taking  all  legal 
steps  to  perfect  the  title,  cannot  be  enforced  by  an  assignee  of 
the  lawyer,  since  an  executory  contract  for  personal  services 
requiring  skill  is  not  assignable.  Sloan  v.  Williams et  aL^  188 
111.  48  (27  N.  E.  Rep.  581 ;  12  L.  R.  A.  496).  In  a  case 
where  the  performance  of  a  contract  was  delayed  for  a  long 
time  on  account  of  the  inability  of  the  grantor  to  convey  a 
good  title,  it  was  held  that  the  covenants  for  the  payment  of 
interest  and  taxes  should  not  be  enforced  in  an  action  for  spe- 
cific performance.  Lake  Phahn  Land  i&  Implement  Co,  v. 
Stees  et  aL,  54  Minn.  471  (56  N.  W.  Rep.  59).  Where  the 
object  of  the  original  contract  was  to  provide  a  security  for  the 
repayment  of  money,  the  court  may,  in  order  to  do  justice  be- 
tween the  parties,  make  the  debt  a  charge  upon  the  property 
and  order  its  sale  upon  certain  conditions.  Matthias  v.  War- 
rington, 89  Va.  588  (16  S.  E.  Rep.  662).  The  mere  fact  that 
a  contract  stipulates  for  the  payment  of  liquidated  damages  in 
case  of  failure  to  perform  will  not  prevent  specific  perform- 
ance. Lyman  y.  Gedney,  111.  (29  N.  E.  Rep.  282).  A 
vendee  may  waive  his  right  to  rescind  the  contract  on  account 
of  a  defect  in  the  title,  and  have  specific  performance.  Hunt 
et  al.  V.  Smith,  189  111.  296  (28  N.  E.  Rep.  809).  Where  the 
title  is  defective  on  account  of  an  incumbrance  and  the  contract 
calls  for  the  conveyance  of  a  good  title,  upon  the  failure  of  the 
vendor  to  remove  such  incumbrance,  the  court  may  authorize  the 
vendee  to  remove  it  and  reimburse  himself  out  of  his  deferred 
payments  on  the  land.  Hunt  et  al.  v.  Smith,  189  111.  296  (28 
N.  E.  Rep.  809).  One  does  not  lose  his  right  to  have  specific 
performance  of  a  contract  by  bringing  an*  action  to  reform  it. 
Davis  V.  Terry  et  al.,  N.  C.  (18  S.  E.  Rep.  947).  A 
vendor  may  have  specific  performance  of  a  contract  for  the 
purchase  of  land,     yohnston  v.  Wadsworth,  24  Ore.  494  (84 
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Pac.  Rep.  18).  And  this,  too,  in  an  action  for  the  purchase 
price*  Rock  Island  L,  dc  M.  Co.  v.  I^airmount  Town  Co.y  ^1 
Kan.  894  (82  Pac.  Rep.  1100).  Under  Wis.  Rev.  Stat.,  § 
2805,  the  power  of  courts  to  specifically  enforce  contracts  par- 
tially performed  is  not  abridged  by  the  provisions  of  §  2804, 
making  void  all  contracts  for  the  sale  of  land  unless  made  in 
writing.  Wall  v.  Minneapolis  St,  P.  dk  S,  S.  M,  Ry.  Co.  y 
86  Wis.  48  (66  N.  W.  Rep.  867). 


STATUTE  OF  FRAUDS. 


EPITOME  OP  CASES. 

Sec.  697.  As  to  what  contracts  are  within  the 
statute.  An  agreement  of  a  foster  parent  upon  taking  a 
chikl  into  his  home  to  give  her  his  entire  estate  at  his  death, 
part  of  which  consisted  of  realty,  in  consideration  of  such 
child's  living  with  him  and  caring  for  him,  is  within  the 
statute  of  fraud.     Grant  v.  Grants        Conn.  (29  Atl. 

Rep.  15).  A  promise  to  convey  land  in  consideration  of 
marriage  should  be  in  writing.  Manning  v.  Riley^  N.  J. 
Eq.  (27   Atl.  Rep.  810).     Where  a  sub-tenant  obtains 

possession  under  an  agreement  with  the  tenant  to  pay  the 
rent  reserved  in  the  lease,  such  agreement  being  an  original 
undertaking,  is  not  within  the  statute  of  frauds.  Neagle  v. 
Kelly,  146  111.  460  (84  N.  E.  Rep.  947).  The  contract  cre- 
ating a  servitude  or  easement  must  be  in  writing.  Clanton 
V.  Scruggs  et  a/.,  95  Ala.  279  (10  So.  Rep.  757).  Under  a 
statute  (Mo.  Act  March  19th,  1887)  requiring  contracts  for 
the  sale  of  land  made  by  an  agent  to  be  in  writing,  the  ratifi- 
cation of  a  contract  not  authorized  must  be  in  writing  in 
order  to  be  binding.  Hawkins  v.  McGroarty  et  aL,  110  Mo. 
546  (19  S.  W.  Rep.  880).  A  parol  promise  of  the  grantor  of 
real  estate  to  warrant  and  defend  the  title  is  within  the  stat- 
ute. Neb.  Comp.  Stat.,  ch.  82,  §  8.  Kelly  v.  Palmer^ 
Neb.  (60  N.  W,  Rep.  924).     A  party  cannot  avoid  the 
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effect  of  the  statute  by  proving  that  an  oral  agreement  to  con- 
vey to  him  interests  in  land  was  a  part  of  the  consideration 
of  the  deed  which  he  gave  of  the  land.  Morse  v.  WelUsley^ 
156  Mass.  95  (80  N.  E.  Rep.  77).  III.  Rev.  Stat.,  ch.  59.  § 
2,  requiring  a  written  contract  where  any  interest  in  land  for 
a  longer  term  than  one  year  is  sought  to  be  conveyed  applies 
to  the  assignment  of  a  lease,  the  unexpired  term  of  which  is 
longer  than  a  year.  Chicago  Attachment  Co.  v.  Davis  Sew 
ingMach.  Co.,  142  111.  171  (81  N.  E.  Rep.  488;  15  L.  R.  A. 
754;  25  N.  E.  Rep.  669;  28  N.  E.  Rep.  959).  Where  a 
valid  contract  has  been  renounced,  an  agreement  to  take  its 
place  must  conform  to  the  statute  of  frauds.  Wilson's  As- 
signee V.  Beam^  Ky.  (14  S.  W.  Rep.  862).  A  con- 
tract for  the  building  of  a  house,  the  ownership  of  which  is 
-distinct  from  the  ownership  of  the  land,  is  not  a  contract  '^  for 
the  sale  of  land  "  within  the  meaning  of  S.  C.  Gen.  Stat.,  § 
2019.  Coleman  v.  Curtis,  86  S.  C.  607  (15  S.  E.  Rep.  709; 
16  S.  E.  Rep.  770) .  A  parol  agreement  to  devise  realty  in  a 
particular  way  is  within  the  statute.  Hale  v.  Hale,  90  Va. 
728  (19  S.  E.  Rep.  789).  Under  Mo.  Rev.  Stat.  1889,  § 
£186,  a  contract  for  the  sale  of  realty  by  an  agent  cannot  be 
enforced,  unless  he  is  authorized  in  writing  to  make  the  same, 
or  the  contract  is  approved  in  writing  by  his  principal.  Rath 
T.  Goerger  et  al.,  118  Mo.  556  (24  S.  W.  Rep.  176). 

Sec.  698.  Contracts  not  within  the  statute.  An 
agreement  of  an  adopting  parent  that  the  adopted  child 
should  not  be  deprived  of  his  legal  inheritance  is  not  such  a 
contract  respecting  lands  as  to  be  within  the  statute  of  frauds, 
^uinn  V.  ^uinn,         S.  Dak.  (58  N.  W.  Rep.  808) ;  nor 

is  an  executed  verbal  agreement  to  cancel  a  written  lease, 
Evans  v.  McKanna,        la.  (56  N.  W.  Rep.  527) ;  nor 

an  agreement  to  assume  a  mortgage  as  part  of  the  purchase 
price,  Lowe  v.  Hamilton,  182  Ind.  406  (81  N.  E.  Rep.  1117)  ; 
nor  agreements  between  partners  in  respect  to  partnership 
lands,  Sfeyer  v.  Desjardins,  144  111.  641  (82  N.  E.  Rep. 
288;  86  Am.  St.  Rep.  478).  Neither  the  acceptance  by  the 
lessee  of  a  lease  of  real  estate  for  a  term  of  more  than  one 
year,  nor  the  authority  of  any  agent  to  accept  it  for  him,  need 
be  in  writing ;  and  as  the  original  authorization  may  be  by 
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parol,  so  may  the  ratification.  Ehrmantraut  v.  Robinson y  52 
Minn.  888  (54  N.  W.  Rep.  188).  A  written  contract  creating^ 
an  equitable  interest  in  land,  may  be  rescinded,  conveyed  or 
abandoned  by  a  subsequent  distinct  and  independent  parol 
agreement  between  the  parties,  partially  acted  on,  or  fully 
performed,  by  them,  yordan  v.  Katz^  89  Va.  628  (16  S.  E. 
Rep.  866).  The  parol  reservation  of  an  easement  in  land 
conveyed,  is  taken  out  of  the  power  of  the  statute  of  fi^auds, 
where  the  grantee  accepts  the  grant  with  the  reservation  and 
constructs  the  improvements  necessary  for  the  enjoyment  of 
the  easement  reserved,  and  allows  the  grantor  and  those 
claiming  under  him  to  use  such  easement  for  a  period  of 
twenty  years.  Agne  v.  Seitsingery  85  la.  805  (52  N.  W. 
Rep.  228).  A  written  contract  for  the  sale  of  land  on  de- 
ferred payments,  may  be  changed  by  parol  so  as  to  allow  the 
purchaser  to  pay  the  entire  consideration  at  once,  and  demand 
an  immediate  delivery  of  the  deed.  Anderson  v.  Moore  et  al.y 
145  111.  61  (88  N.  E.  Rep.  848).  A  vendor's  parol  agreement 
to  make  good  a  shortage  in  lands  conveyed  need  not  be  in 
writing.  Haviland  v.  Satnmis^  62  Conn.  44  (25  Atl,  Rep. 
894).  A  parol  contract  between  a  mortgagor  and  his  creditor 
that  if  the  former  will  enter  his  voluntary  appearance  to 
a  foreclosure  suit,  and  waive  his  statutory  stay  of  the  sale,  the 
latter  will  bid  in  the  premises  at  the  amount  of  the  decree,  in- 
terest and  cost,  and  resell  the  same  at  private  sale,  and  pay 
the  mortgagor  the  excess  realized,  is  not  within  the  statute  of 
frauds.  (Neb.  Comp.  Stat.,  ch.  82,  §  8).  Jones  Nat.  Bank 
et  al.  V.  Price  et  aL,  87  Neb.  291  (55  N.  W.  Rep.  1045). 

Sec.  609.  Sufficiency  of  memoranda.  A  memoran- 
dum which  shows  the  names  of  the  parties,  the  description  of 
the  land  sold,  and  price  and  general  terms  of  the  sale  is  suffi- 
cient and  need  only  be  signed  by  the  party  sought  to  be  charged. 
If  signed  by  the  vendor  its  acceptance  by  the  vendee  binds 
him.  Gardels  v.  Kloke,  86  Neb.  498  (54  N.  W.  Rep.  884) ; 
Indianapolis  Nat.  Gas  Co.  v.  Kihhey,  185  Ind.  857  (85  N.  E. 
Rep.  892).  A  deed  executed  under  a  defective  power  of  at- 
torney may  be  treated  as  a  contract  of  sale,  Hersey  v.  Lam- 
bert,  50  Minn.  878  (52  N.  W.  Rep.  968)  ;  but  not  a  deed  in 
escrow,  Davis  v.  Talbot,        Ind.  (86  N.  E.  Rep.  1098)  ; 
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nor  an  undelivered  deed,  Knoff  v.  Reiter^  146  111.  487  (84  N. 
E.  Rep.  942;  87  Am.  St.  Rep.  156).  The  memorandum  must 
be  signed  by  the  party  sought  to  be  charged,  or  by  some  one 
by  him  duly  authorized.  Moore  v.  Powell^  6  Tex.  Civ.  App. 
48  (25  S.  W.  Rep.  472)  ;  Andrew  v.  Babcock,  68  Conn.  109 
(26  Atl.  Rep.  715).  It  is  not  sufficient  that  the  memorandum 
be  in  his  hand- writing,  and  signed  by  the  other  party.  Guth- 
rie V.  Anderson^  49  Kan.  416  (80  Pac.  Rep.  459).  As  to 
sufficiency  of  a  particular  memorandum  under  the  Massachu- 
setts statute,  see,  Hayes  v.  yackson^Xh^  Mass.  451  (84  N.  E. 
Rep.  688).  A  written  memoranda  for  the  sale  of  land  should 
be  certain  as  to  price  and  terms.  Lombard  Investment  Co,  v. 
Carter  et  aL,  7  Wash.  St.  4  (84  Pac.  Rep.  209;  88  Am.  St. 
Rep.  861).  Such  memoranda  may  be  made  subsequent  to  the 
actual  contract  and  may  be  contained  in  various  writings, 
papers,  letters  and  documents,  provided  that  the  substance  of 
such  contract  can  be  ascertained  from  the  writings  themselves. 
Townsend  v.  Kennedy,         S.    Dak.  (60  N.    W.    Rep. 

164).  A  quitclaim  deed  signed  by  the  parties  and  delivered 
without  acknowledgment  or  witness,  is  held  to  be  a  sufficient 
memorandum  to  satisfy  the  statute  Violet  v.  Rose,  89  Neb. 
660  (58  N.  W.  Rep.  216).  The  description  must  contain  suf- 
ficent  particulars  to  point  out  and  distinguish  the  tract  of  land 
or  lot  from  any  other.  Pox  et  al,  v.  Courtney,  111  Mo.  147 
(20  S.  W.  Rep.  20)  ;  Voorheis  et  al.  v.  Biting,  Ky. 
(22  S.  W,  Rep.  80) ;  Jones  v.  Tye,  98  Ky.  890  (20  S.  W. 
Rep.  888).  The  memorandum  is  of  no  efiPect  until  delivered. 
Callanan  v.  Chapin,  158  Mass.  118  (82  N.  E.  Rep.  941)  ; 
Day  V.  Lacasse  et  al.,  85  Me.  242  (27  Atl.  Rep.  124).  It 
must  show,  either  on  its  face  or  by  reference  to  some  other 
writing,  the  contract  between  the  parties,  so  that  it  can  be 
understood  without  having  recourse  to  parol  proof.  Hale  v. 
Hale,  90  Va.  728  (19  S.  E.  Rep.  789).  Where  the  memo- 
randum is  insufficient  it  cannot  be  amended  by  parol  evidence. 
Boydv.  Paul,         Mo.  (28  S.  W.  Rep.  171).     A  signa- 

ture by  an  authorized  agent  in  his  own  name  as  such  is  suffi- 
cient. N.  C.  Code,  §  1554,  applied.  Hargrove  et  al.  v.  Ad- 
cock,  111  N.  C.  166  (16  S.  E.  Rep.  16).  A  memorandum  as 
"Received  of  Frank  Nelson,  Jr.,  $166.66,  being  one-third  cash 
payment  on  lot   No.  28  of  block  No.  94.     Bond  for  title  to 
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said  lot  will  be  delivered  on  execution  of  notes  for  balance  of 
purchase  money  and  return  of  this  receipt  properly  indorsed," 
was  held  insuilicient  for  the  reason  that  it  did  not  definitely 
state  the  terms  of  the  note  to  be  given  for  the  deferred  pay^ 
ments.  Nelson  v.  Shelby  Manufg  d:  Imp.  Co,^  96  Ala.  515 
(11  So.  Rep.  695;  88  Am.  St.  Rep.  116).  A  memorandum 
by  an  auctioneer  immediately  after  the  sale,  as  follows  :  '*  865 
acres,  $20.00  per  acre,  to  Capt.  McBrayer.  I  certify  the  above 
is  correct.  Oct.  10,  1888.  T.  D.English,"  was  held  sufficient. 
McBrayer  v.  Cohen,  92  Ky.  479  (18  S.  W.  Rep.  128). 
Where  a  purchaser  makes  an  offer  by  letter,  which  is  accepted 
by  a  written  endorsement  on  the  letter,  making  slight  modifi- 
cations as  to  the  terms  of  payment,  it  is  not  sufficient  until  it 
is  shown  that  it  was  re-delivered  to  and  accepted  by  the  pur- 
chaser. Newhergcr  v.  Adams ^  92  Ky.  26  (17  S.  W.  Rep. 
162).  Where  a  prospective  purchaser  of  land  delivered  to  a 
broker  written  directions  to  offer  a  vendor  a  specified  sum  for 
certain  land  and  the  broker  showed  the  writing  to  the  owner 
of  the  land  who  thereupon  wrote  upon  the  instrument  *'  There- 
by accept  the  above  offer,"  it  was  held  that  this  constituted  a 
written  memorandum  of  the  contract  within  the  meaning  of 
the  statute  of  frauds.  Alford  v.  Wilson  et  a/.,  95  Ky.  506 
(26  S.  W.  Rep.  589) .  Where  a  statute  provides  that  a  marriage 
contract  shall  be  void  "  unless  some  agreement  or  some  note  or 
memorandum  thereof  be  in  writing,"  it  was  held  that  a  letter 
to  the  mother  of  the  intended  wife  who  was  then  a  minor,  to 
the  effect  that  if  a  marriage  took  place  the  intended  husband 
was  to  deed  over  to  the  bride  a  certain  house  and  lot,  was  suf- 
ficient note  of  memorandum  and  that  parol  evidence  was  ad- 
missible to  establish  the  circumstances  under  which  the  con- 
tract was  made.  North  Platte  M,  d:  E,  Co.  et  aL  v.  Price 
et  al.,         Wyo.  (88  Pac.  Rep.  664).     Under  the  Texas 

statute  of  frauds  which  provides  that  no  action  shall  be  brought 
to  enforce  contracts  for  the  sale  of  land  unless  there  be  some 
memorandum  in  writing  "  signed  by  the  party  to  be  charged 
therewith  or  by  some  person  by  him  thereunto  lawfully  au- 
thorized," it  is  held  that  a  memorandum  for  the  sale  of  land  is 
sufficient  if  it  is.  signed  by  the  lawfully  authorized  agent  of  the 
principal,  and  such  agency  may  be  shown  by  parol ;  but  a 
mere  verbal  agency  to  sell  land  will  not  authorize  the  appoint- 
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ment  of  a  sub-agent,  and  a  memorandum  signed  by  such  sub- 
agent  is  not  sufficient.  Tynan  v.  Dullnig^  Tex.  (25 
S.  W.  Rep.  465).  Under  Wis.  Rev.  Stat.,,  §  2804,  an  oral 
agreement  to  convey  land  in  payment  for  services  is  void ;  and 
a  written  offer,  made  after  the  performance  of  the  services,  to 
convey  the  land  in  payment,  which  was  not  accepted,  doe& 
not  supply  the  requirements  of  the  statute.  Koch  v.  Williams^ 
82  Wis.  186  (52  N.  W.  Rep.  257).  Under  Wis.  Rev.  Stat., 
§  2804,  the  signing  by  the  vendor  alone  of  a  contract  for  the 
sale  of  land  is  sufficient.  Wall  v.  MinneapoliSy  St.  P,  rf  S. 
S.  M.  Ry,  Co.,  86  Wis.  48  (56  N.  W.  Rep.  867).  Particular 
memoranda  held  sufficient.  Nugent  v.  Smith,  86  Me.  488  (27 
Atl.  Rep. '  842) .  Particular  memoranda  held  insufficient. 
Miller  v.  Wilson,  III.  (81  N.  E.  Rep.  428)  ;  Johnson 
.V.  Larson,  157  Mass.  815  (81  N.  E.  Rep.  1074) ;  Wills  v. 
Carpenter,  75  Md.  80  (25  Atl.  Rep.  415). 

Sec.  700.  Parol  sales  or  gifts.  In  Alabama  it  is  held 
that  titles  to  land  do  not  pass  by  a  mere  parol  gift,  and  posses- 
sion under  a  parol  gift  for  a  period  of  less  than  ten  years  of 
adverse  holding  cannot  defeat  a  recovery  by  the  alleged  donor 
or  grantor,  holding  the  legal  title.  Nashville,  C.  d:  St,  JL.  /?. 
Co.  V.  Hammond,  Ala.  (15  So.  Rep.  985).     In  Ken- 

tucky it  is  held  that  a  verbal  sale  or  division  of  land,  even 
though  held  in  partnership,  is  void,  and  confers  upon  neither 
party  any  equitable  interest  whatever,  but  only  such  collateral 
equities  as  may  arise  out  of  the  transaction,  such  as  giving  the 
purchaser  a  lien  on  the  land  for  the  purchase-money  paid  if 
the  possession  has  been  transferred  pursuant  to  the  verbal  pur- 
chase. Ashery.  Brocket  al.,  95  Ky.  270  (24  S.  W.  Rep. 
1070).  Citing,  Usher's  Ex' r  v.  Flood,  88  Ky.  552;  New- 
lerger  v.  Adams,  92  Ky.  27  (17  S.  W.  Rep.  162)  ;  White  v. 
O'Bannon,  86  Ky.  98  (5  S.  W.  Rep.  846)  ;  Duncan  v.  Z>««- 
can,  98  Ky.  87  (18  S.  W.  Rep.  1022)*  In  New  Jersey  it  is 
held  that  in  the  absence  of  fraud  and  oppression  an  action 
cannot  be  maintained  in  equity,  any  more  than  at  law,  on  a 
parol  contract  for  an  interest  in  lands,  when  the  defendant, 
by  his  answer,  denies  the  contract.  McGee  v.  Griggs,  51  N. 
J.  Eq.  178  (26  Atl.  Rep.  158).  In  other  states  it  is  held  that 
a  parol  gift  or  sale  of  land  followed  by  possession  and  lasting 
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and  valuable  improvements  made  on  the  faith  of  the  gift  or 
sale  is  valid,  notwithstanding  the  statute  of  frauds.  Samuel- 
son  V.  Bridges,  6  Tex.  Civ.  App.  426  (25  S.  W.  Rep.  686)  ; 
Hallw.  Peoria  d  E.  Ry.  Co.,  148  111.  168  (82  N.  E.  Rep. 
598) ;  While  v.  Ingram,  110  Mo.  474  (19  S.  W.  Rep.  827)  ; 
Rather  v.  Rather,  88  Va.  875  (14  S.  E.  Rep.  626). 

Sec,  701.  Parol  leases,  A  lease  which  is  void  under 
the  statute  of  frauds  will  regulate  the  terms  as  to  rent  if  the 
tenant  goes  into  possession  and  occupies  the  premises.  Steele 
et  aL  V.  Anheuser-Busch  Brewing  Ass'^n,         Minn.  (58 

N.  W.  Rep.  685)  ;  Marr  v.  Ray,         111.  (87  N.  E.  Rep. 

1029) .  A  parol  demise,  void  under  the  statute  of  frauds,  can  in 
no  case  be  resorted  to  in  order  to  ascertain  the  term  of  the  tenant. 
Johnson  v.  Alberfson,  51  Minn.  888  (58  N.  W.  Rep.  642).  It 
is  held  that  a  verbal  lease  made  in  the  spring  of  one  year  and 
providing  that  the  tenant  might  sow  the  land  in  wheat  is  void, 
because  not  capable  of  being  performed  within  one  year ;  and, 
the  tenant  having  removed  from  the  premises  before  the  crop 
matured  and  the  landlord  having  taken  possession  and  har- 
vested the  same,  one  who  had  purchased  the  growing  crop  of 
the  tenant  could  not,  as  against  the  landlord,  maintain  an 
action  for  its  conversion.  Carney  v.  Mosher  et  aL,  97  Mich. 
554  (56  N.  W.  Rep.  985).  Where  a  statute  requires  a  lease 
for  more  than  one  year  to  be  by  deed,  an  agent  must  have 
written  authority  in  order  to  make  such  a  lease,  and  a  lease  by 
an  agent  in  parol  for  a  longer  period  than  one  year  may  be  en- 
forced for  the  time  over  one  year  as  a  contract  for  a  lease. 
Miss.  Code,  §§  llSO,  1188,  applied.  Lohdell  v.  Mason,  71 
Miss.  987  (15  So.  Rep.  44).  Under  Ky.  Gen.  Stat.,  ch.  22,  § 
1,  which  provides  that  a  lease  for  a  longer  term  than  one  year, 
and  all  contracts  not  to  be  performed  within  one  year  from  the 
making  thereof,  shall  be  in  writing,  it  is  held  that  a  parol 
lease  for  a  term  of  one  year,  commencing  in  the  future  is  in- 
valid. Greenwood  v.  Strother,  91  Ky.  482  (16  S.  W.  Rep. 
188).  A  parol  assignment  of  a  partner's  interest  in  a  written 
lease  for  five  years  is  invalid  under  Ky.  Gen.  Stat.,  ch.  22,  for- 
bidding an  action  upon  any  oral  lease  of  real  estate  for  a 
longer  term  than  one  year.  Smith  v.  Perkins,  Ky. 
(24  S.  W.  Rep.    722).     A  verbal  lease  for  the   full  period 
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alloi?vied  by  the  statute,  with  an  option  to  the  lessee  to  hold  for 
a  further  term,  is  invalid  as  to  the  option.  BcUeman  et  ah  v. 
Maddox,  86  Tex.  546  (26  S.  W.  Rep.  51).  A  parol  lease  for 
years,  void  under  the  statute  of  frauds,  where  the  entire  rent 
has  been  paid  in  advance,  creates  a  tenancy  from  year  to  year, 
and  in  such  case  the  rule  that  an  annual  reservation  of  rent  is 
necessary  to  turn  a  lease  for  an  uncertain  term  into  a  lease 
from  year  to  year  does  not  apply.  Brant  v.  Vincent y  100 
Mich.  426  (59  N.  W,  Rep.  169).  See  Trammell  v.  Cnd- 
dock,         Ala.  (18   So.   Rep.   911).      Under  Tex.   Rev. 

Stat.,  Art.  2464,  a  verbal  lease  for  a  term  not  longer  than  one 
year  maybe  made  to  commence  in  the  future.  BcUeman  eid, 
V.  Maddox,  86  Tex.  546  (26  S.  W.  Rep.  51). 

Sec.  702.  Rights  of  devisee  in  possession  under 
parol  license  during  the  life  of  the  testator.  Where  a 
father  says  to  his  daughter  and  son-in-law  that  he  is  about  to 
make  a  will  disposing  of  his  property  among  his  children,  and 
that,  if  she  will  make  selections  of  such  portions  as  she  de- 
sires, he  will  give  and  bequeath  those  portions  to  her,  and 
that  she  and  her  husband  may  enter  into  the  possession  and 
enjoy  the  full  benefit  and  control  thereof,  subject  only  to  their 
paying  the  taxes  and  to  his  collecting  the  rents  for  tenement 
houses  on  the  premises,  and  they  signify  their  acceptance  of 
such  offer,  and  enter  into  the  possession,  and  the  father  makes 
his  last  will,  devising  the  property  so  selected  by  the  daughter 
to  her,  the  relation  of  landlord  and  tenant  is  not  thereby  cre- 
ated, nor  does  any  interest  in,  or  title  to  the  lands  pass  under 
the  statute  of  frauds  and  perjuries  during*  the  lifetime  of  the 
father.  In  such  case  the  right  created  or  given  is  a  mere 
license  to  enter  into  the  possession,  which  continues  during  the 
will  or  pleasure  of  the  licensor  or  donor,  and  is  terminated  by 
his  insanity  or  death,  or  by  conveyance  or  demise.  Berry  ▼• 
Potter,         N.  J.  Eq.  (29  Atl.  Rep.  828). 

Sec.  703.  Part  performance.  The  part  performance 
relied  upon  must  be  clearly  shown  to  refer  to  and  result  from 
the  contract  and  not  from  a  possession  acquired  in  some  other 
way.  If  the  purchaser  in  possession  under  a  parol  agreement 
for  the  sale  of  land,  pursuant  to  such  agreement  makes  lasting 
and  valuble  improvements  upon    the  Dremises,  such  facts  con- 
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stitute  a  part  performance  which  will  be  a  defense  to  an  action 
of  ejectment  by  a  vendor,  notwithstanding  default  of  pa3mient 
for  the  land.  Bigler  v.  Baker,  40  Neb.  825  (58  N.  W.  Rep. 
1026).  This  doctrine  is  supported  by,  Koch  v.  National 
Union  Bldg.  Ass'n,  187  111.  497  (27  N.  E.  Rep.  580),  where 
the  authorities  are  collated.  In  order  for  the  acts  of  part  per- 
formance to  be  sufficient  to  take  a  given  case  out  of  the  statute 
it  most  be  made  to  appear  that  the  party  performing  them 
i?vill  be  defrauded  if  the  contract  is  not  carried  out.  Barrett 
V.  Glelsinger,  148  111.  98  (85  N.  E.  Rep.  854)  ;  Wall  v.  Min^ 
neapolis,  St.  P.  d  C.  Ry.  Co.,  86  Wis.  48  (56  N.  W.  Rep. 
867)  ;  Miller  v.  Lorentz,  89  W.  Va.  160  (19  S.  E.  Rep. 
891).  The  acts  done  should  be  clear  and  definite,  and  refer- 
able exclusively  to  the  contract.  Cherhonnier  v.  Cherhonnier 
et  al.,  108  Mo.  252  (18  S.  W.  Rep.  1088)  ;  Hale  v.  Hale,  90 
Va.  728  (19  S.  E.  Rep.  789)  ;  Reynolds  v.  Necessary,  88 
Va.  125  (18  S.  E.  Rep.  848)  ;  Neihert  v.  Baghurst  et  al., 
N.  J.  (25  Atl.  Rep.  474) .     Taking   possession   of  land 

under  a  contract,  as  part  of  the  consideration  for  the  promised 
conveyance  thereof,  does  not  destroy  the  effect  of  the  posses- 
sion as  part  performance,  taking  the  case  out  of  the  statute  of 
frauds.  Puterhaugh  v.  Puterhaugh,  181  Ind.  288  (80  N.  E. 
Rep.  519;  15  L.  R.  A.  841).  The  part  performance  that  will 
take  the  transaction  out  of  the  operation  of  the  statute  of 
frauds  must  be  by  the  party  seeking  to  enforce  the  contract. 
Moore  v.  Powell,  6  Tex.  Civ.  App.  48  (25  S.  W.  Rep.  472). 
Possession  and  improvements  by  the  grantee  of  the  purchaser 
claiming  under  the  parol  contract,  is  not  sufficient.  Boulder, 
V.  D.  M.  d  M.  Co.  V.  Farnham,  12  Mont.  1  (29  Pac.  Rep. 
277) .  It  is  held  that  possession  taken  under  forged  deed  de- 
livered by  an  agent  of  the  vendor,  followed  by  improvements 
and  the  payment  of  purchase-money,  is  a  sufficient  part  per- 
formance. Johnson  et  al.  v.  Hurley,  115  Mo.  518  (22  S.  W. 
Rep.  492).  A  partial  payment  for  standing  timber  pur- 
chased by  parol  is  a  part  performance  as  to  so  much  of  the 
timber  as  may  be  cut  and  removed  and  no  more.  Nelson  v. 
JLawson,  71  Miss.  819  (15  So.  Rep.  798).  The  mere  payment 
of  a  portion  or  all  of  the  purchase  money  is  not  sufficient. 
Wall  V.  Minneapolis,  St.  P.  <&  S.  S.  M.  Ry.  Co.,  86  Wis.  48 
(56  N.  W.  Rep.  867).     Puterhaugh  v.  Puterhaugh,  181  Ind, 
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288  (80  N.  E.  Rep.  519 ;  15  L.  R.  A.  841)  ;  Guthrie  v.  An^ 
derson,  49  Kan.  416  (80  Pac.  Rep.  459)  ;  Boulder  V.  D.  M. 
d:  M.  Co.  V.  Farnham,  12  Mont.  1  (29  Pac.  Rep.  277)  ;  FuU 
ton  V.  Janson^  99  Cal.  587  (84  Pac.  Rep.  881).  Under  Iowa 
Code,  §  8665,  partial  payment  of  the  purchase  money  is  suffi- 
cient, Pressiey  v.  Roe,  88  la.  545  (50  N.  W.  Rep.  44)  ;  but 
a  mere  conditional  deposit  of  a  part  of  the  purchase  price  in 
bank  for  the  vendor  is  not  sufficient.  la.  Code,  §  8665,  ap- 
plied, ^ueryv.  Ltston,  la.  (60  N.  W.  Rep.  524). 
Payment  of  the  purchase  price  and  the  taking  of  possession  is 
held  to  be  sufficient.  Dunckel  v.  Dunckel,  141  N.  Y.  427  (86 
N.  £.  Rep.  405).  In  a  recent  case  in  Maryland,  the  authori- 
ties are  collated  and  reviewed  and  it  is  held  that  the  oral 
agreement  of  a  vendee  of  land,  who  has  borrowed  the  pur- 
chase-money from  a  third  party,  to  secure  the  lender  by  a 
mortgage  on  the  land  purchased,  is  not  taken  out  of  the  opera- 
tion of  the  statute  of  frauds  by  the  payment  of  the 
money  by  the  lender.  Washington  Brewery  Co,  et  aL 
V.  Carry,  Md.  (24  Atl.  Rep.  151).  Delivery  of 
the  possession  of  land  under  a  parol  agreement,  accom- 
panied  by  the  removal  therefrom  at  great  expense  by 
the  vendor,  is  a  sufficient  part  performance.  Andrew  v.  Bab- 
cock,  63  Conn.  109  (26  Atl.  Rep.  715).  As  to  the  exchange 
of  the  possession  of  land  pursuant  to  a  parol  agreement  of  ex- 
change. Brown  v.  Bailey,  159  Pa.  St.  121  (28  Atl.  Rep. 
245) .  In  New  Jersey  it  is  held  that  marriage  is  not  such  a 
part  performance,  on  the  part  of  the  wife,  of  an  ante-nuptial 
parol  contract,  as  will  take  the  contract  out  of  the  statute  of 
frauds,  and  make  it  the  legal  duty  of  the  husband  to  make  a 
post-nuptial  settlement  in  conformity  to  his  ante-nuptial  parol 
promise.  Manning  v.  Riley,  N.  J.  Eq.  (27  Atl. 
Rep.  810).  Under  Ala.  Code,  §  1782,  making  verbal  con- 
tracts for  the  sale  of  land  void  unless  the  purchase  money,  or 
a  portion  thereof,  be  paid,  and  the  purchaser  be  put  in  posses- 
sion by  the  seller,  the  payment  of  the  purchase  money  after 
the  taking  of  possession  will  bring  the  contract  within  the  ex- 
ception. Louisville  d:  Nashville  R,  R.  Co,  v.  Philyaw,  94 
Ala.  468  (10  So.  Rep.  88).  Taking  possession  and  paying 
rent  under  a  lease  void  on  account  ot  the  statute  of  frauds  will 
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not  take  it  out  of  the  operation  of  the  statute.     Marr  v.  Ray^ 
111.  (87  N.  E.  Rep.  1029)  ;    Chicago  Attachment  Co. 

V.  Davis  Sewing  Mach.  Co.,  142  111.  172  (81  N.  E.  Rep.  488 ; 
15  L.  R.  A.  754)  ;  Cochran  v.  Ward,  5  Ind.  App.  89  (29  N. 
E.  Rep.  795 ;  81  N.  E.  Rep.  581).  In  Illinois  the  doctrine  of 
part  performance  cannot  be  taken  advantage  of  in  an  action 
At  law.  Chicago  Attachment  Co,  v.  Davis  Sewing  Mach,  Co., 
142  111.  171  (81  N.  E.  Rep.  488;  15  L.  R.  A.  754).  Under 
Ala.  Code,  §  1782,  in  order  for  there  to  be  sufficient  part  per- 
formance to  take  a  contract  out  of  the  statute  of  frauds  there 
must  be  at  least  a  part  of  the  purchase  price  paid,  and  the  pur- 
chaser put  into  possession  by  the  seller.  Nelson  v.  Shelby 
Manuf'g  d  Imp.  Co.,  96  Ala.  515  (11  So.  Rep.  695 ;  88  Am. 
St.  Rep.   116)  ;  Parrish  v.   Steadham,         Ala.  (15  So. 

Rep.  854).  A  parol  gift,  based  upon  a  meritorious  considera- 
tion, and  to  some  extent  valuable,  is  not  taken  out  of  the  stat- 
ute by  giving  of  possession  to  the  donee  and  the  purchase  of 
materials  for  improvement  by  him  during  the  life  time  of  the 
donor  and  with  his  consent,  but  not  used  in  the  construction 
-of  improvements  until  after  the  donor's  death.  Thompson  et 
ux.  v.  Ray,  92  Ga.  285  (18  S.  E.  Rep.  59).  The  giving  of 
possession  and  the  payment  of  a  part  of  the  purchase  price  will 
take  a  parol  contract  for  the  sale  of  land  out  of  the  statute  of 
frauds.  Rosenberger  v.  Jones  et  al.,  118  Mo.  559  (24  S.  W. 
Hep.  208)  ;  Reynolds  v.  Necessary,  88  Va.  125  (18  S.  E.  Rep. 
848).  Where  two  sisters  entered  into  a  parol  agreement  to 
make  mutual  wills,  the  execution  of  a  will  by  one  in  favor  of 
the  other,  which  was  subsequently  revoked  by  the  testator's 
marriage,  was  held  to  be  not  such  a  part  performance  of  the 
contract  as  will  cause  equity  to  specifically  enforce  it.  Hale 
V.  Hah,  90  Va.  728  (19  S.  E.  Rep.  789).  Where  a  land- 
owner verbally  agreed  to  convey  land  to  a  railroad  company, 
on  condition  that  the  company  would  construct  a  side  track 
thereon,  and  erect  station  buildings  on  adjoining  land,  the 
erection  of  the  station  buildings,  construction  of  the  track  on 
part  of  the  land,  and  the  use  of  the  rest  as  a  roadway  is  suffi-. 
cient  part  performance  to  take  the  contract  out  of  the  statute 
of  frauds.  Hays  v.  Kansas  City,  JFi.  S.  d:  G.  Ry.  Co., 
108  Mo.  544  (18  S.  W.  Rep.  1115).  In  Texas,  it  is  held  that 
the  facts  that  the  vendee  paid  the   purchase  money,  went  into 
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possession,  but  made  no  improvements,  and  paid  the  taxes, 
under  an  agreement  for  a  conveyance  from  his  vendor,  who 
subsequently  died  insolvent,  are  not  sufficient  to  take  a  parol 
contract  for  the  sale  of  lands  out  of  the  statute  of  frauds. 
Bradley  v.  Owsley  et  al,        Tex.  (19  S.  W.  Rep.  840). 

Sec.  704.  Part  performance — Personal  services.  A 
verbal  contract,  whereby  plaintiff  agrees  to  live  with,  and 
take  care  of,  an  old  woman,  until  her  death,  in  consideration 
of  her  promise  to  leave  all  her  property  to  plaintiff,  is  taken 
out  of  the  statute  of  frauds  by  the  rendition  of  the  services 
during  the  lifetime  of  the  woman ;  and  after  her  death,  equity 
will  specifically  enforce  the  contract,  on  the  theory  of  part 
performance,  since  the  services  rendered  are'  of  a  peculiar 
character,  not  intended  by  the  parties  to  be  measured  by  a 
pecuniary  standard.  The  fact  that  the  property  greatly  ex- 
ceeds the  value  of  the  personal  service  does  not  render  such  a 
contract  void  for  want  of  mutuality  and  fairness.  Brinton  v. 
Van  Cotty  8  Utah  480  (88  Pac.  Rep.  218).  In  another  re- 
cent case  just  the  opposite  conclusion  is  reached.  Grant  v. 
Grant,         Conn.  (29  Atl.  Rep.  15).     Where  the  proof 

of  an  oral  contract  for  the  conveyance  of  an  interest  in  land 
in  compensation  for  services  is  not  clear,  the  contract  will  not 
be  enforced  by  a  court  of  equity,  though  the  services  have 
been  rendered.  Vose  v.  Strang  et  aL,  144  111.  108  (88  N.  E. 
Rep.  189). 

Sec.  706.  Miscellaneous  notes.  The  defense  of  the 
statute  of  frauds  may  be  made  by  demurrer  where  the  contract 
set  out  in  the  pleading  appears  on  the  face  thereof  to  be  within 
the  statute.  Roth  v.  Goergtr  et  a/.,  118  Mo.  666  (24  S.  W. 
Rep.  176)*;  Harper  v.  Campbell,        Ala.  (14  So.  Rep. 

650)  ;  Loughran  v.  Giles,  110  N.  C.  428  (14  S.  E.  Rep.  986). 
The  validity  of  real  contracts  are  to  be  determined  by  the 
statute  of  frauds  of  the  plaice  where  the  subject  matter  of  the 
contract  is  located.  Cochran  v.  Ward,  5  Ind.  App.  89  (29 
N.  E.  Rep,  796;  81  N.  E.  Rep.  681).  One  who  receives 
money  to  be  invested  in  real  estate  for  another  under  an  agree- 
ment which  is  void  on  account  of  the  statute  of  frauds,  he  is 
liable  to  an  action  for  the  money  so  received.  Shroeder,  AdnCr 
V.  Loeher,  76  Md.  196  (28  Atl.  Rep.  679 ;  24  Atl.  Rep.  226). 
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Where  a  party  acquires  possession  of  land  under  a  contract 
^which  he  subsequently  refuses  to  perform  on  account  of  its  be- 
ing within  the  statute  of  frauds,  the  party  entitled  to  the  ben- 
efit of  the  performance  of  the  contract  may  recover  the  value 
of  the  property.     O'  Grady  v.  G*  Grady ^        Mass.  (88  N. 

E.  Rep.  196).  Miss.  Code  1880,  g§  1180, 1188,  1292,  applied. 
Lohdell  V.  Mason^  71  Miss.  987  (15  So.  Rep.  44).  By  the  com- 
mon  law,  prior  to  the  enactment  of  the  statute  of  frauds,  con- 
tracts for  the  sale  of  real  estate  were  not  required  to  be  in 
writing.  McKenmm  v.  Winn,  1  Okla.  827  (88  Pac.  Rep. 
582;22L.  R.  A.  601).  Under  the  South  Dakota  Statutes 
which  declare  unwritten  agreements  for  the  sale  or  convey- 
ance of  land  invalid,  it  is  held  that  such  an  agreement  unex- 
ecuted is  no  defense  to  an  action  to  enforce  the  payment  of 
money.     Cleveland  v.  Evans  et  aL,        S.  Dak.  (58  N. 

N.  W.  Rep.  8).  A  creditor  cannot  take  advantage  of  the 
statute  of  frauds  to  avoid  a  sale  of  land  made  by  the  debtor, 
although  the  latter  might  have  done  so  had  he  so  elected.  Old 
Nat.  Bank  of  Evansville  v.  Findley,  181  Ind.  225  (81  N.  E. 
Rep.  62).  The  defense  of  the  statute  of  frauds  is  personal  and 
available  only  to  the  party  sought  to  be  charged  and  those  in 
privity  with  him ;  and  by  privity  is  meant  mutual  or  successive 
relationship  to  the  same  rights  of  property.  Dailey  v.  Kin- 
sler,  85  Neb.  886  (58  N.  W.  Rep.  978).  The  statute  of  frauds 
cannot  be  used  as  a  defense  on  appeal  when  not  pleaded  or 
relied  upon  in  the  trial  court.  Nagle  v.  Kelly,  146  111.  460  (84 
N.  E.  Rep.  947).  As  a  general  rule,  when  not  pleaded,  it  is 
waived.      Harper  v.  Campbell,        Ala.  (14    So.   Rep. 

660).     The  statute  of  frauds  is  not  available  as  a  defense  when 
the  suit  is  upon  an  executed  contract.     Lagerfelt  v.  McKie^ 
Ala.  (14  So.  Rep.  281). 
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Sec.  706.  As  to  when  the  statute  begins  to  run.  The 
statute  of  limitations  does  not  begin  to  run  against  an  action  on 
a  covenant  of  warranty  or  for  quiet  enjoyment  until  eviction  or 
surrender  by  reason  of  a  paramount  title,  Cheney  v.  Straube^  85 
Neb.  521  (58  N.  W.  Rep.  479)  ;  nor  against  an  action  to  set 
aside  a  fraudulent  conveyance  until  the  creditor's  claim  has  been 
reduced  to  judgment, -^/c>^tf/v.  Walraven^         la.  (60  N. 

W.  Rep.  688)  ;  nor  against  an  action  for  equitable  relief  from 
a  mistake  until  the  discovery  of  the  mistake,or  until  bv  the  exer- 
cise of  reasonable  diligence  it  might  have  been  discovered,  jDu^ 
vail  V.  Simpson  et  ux.,  58  Kan.  291  (86  Pac.  Rep.  880)  ;  nor 
against  an  action  for  unlawful  detainer  so  long  as  the  possession 
of  the  tenant  is  with  the  consent  of  the  landlord,  Moran  v. 
Moran^        Kan.  (88  Pac.  Rep.  268)  ;  nor  against  actions 

to  quiet  title  until  there  has  been  some  assertion  of  the  claim 
of  the  defendant,  Pleasants  v.  Blodgett  et  al,^  89  Neb. 
741  (58  N.  W.  Rep.  428).  The  statute  of  limitations  will  run 
against  an  obligation  of  a  devisee  to  pay  a  specific  sum  to  his 
brothers,  which  is  made  a  condition  of  the  devise,  and  his 
personal  liability  accrues  as  soon  as  he  takes  possession  of  the 
land.      Rice  v.   Rice,        N.  C.  (20  S.   E.   Rep.   185). 

Where  the  computation  of  time  is  from  an  act  done,  the  day 
on  which  the  act  is  done  is  to  be  computed.  Lehus  v.  Wayne 
Ratterman    Co.,         Ky.  (21    S.   W.  Rep.    652).      The 

statute  begins  to  run  in  favor  of  a  grantee  taking  possession 
by  virtue  of  a  deed  executed  as  a  mortgage,  immediately  on 
delivery  of  the  deed,  where  there  is  no  agreement  fixing  the 
time  when  the  debt  secured  shall  become  due,  Borden  v.  CUrw, 
21Nev.  275  (80  Pac.  Rep.  821) ;  and  against  an  action  by  a 
purchaser  at  an  execution  sale  to  recover  possession  from  the 
date  of  the  expiration  of  the  time  for  redemption.  Perry  v. 
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JSlgin^         Ky.  (26  S.  W.  Rep.  4)  ;  and  against  an  action 

to  have  a  deed  absolute  on  its  face  declared  a  mortgage,  and 
to  compel  a  reconveyance,  the  debts  secured  having  been  paid, 
from  the  time  of  the  demand  for  such  reconveyance  and  a 
refusal  on  the  part  of  the  grantee  to  make  it,  ^utnn  v.  Kel- 
logg^  4  Colo.  App.  157  (85  Pac.  Rep.  49) ;  and  against  a  claim 
upon  a  county  for  money  paid  for  lands  at  a  void  tax  sale,  as 
provided  in  Minn.  Gen.  Stat.  1878,  ch.  11,  §  97,  as  amended 
by  Gen.  Laws  1881,  ch,  10,  on  the  day  of  the  entry  of  judg- 
ment against  the  purchaser  decreeing  such  sale  void,  Easton  v. 
SorensoHy  County  Auditory  58  Minn.  809  (55  N.  W.  Rep. 
128).  As  against  the  creditor  of  the  husband,  and  in  favor  of 
a  wife  in  possession  of  land  under  a  deed  made  for  the  purpose 
of  defrauding  such  creditor,  the  statute  begins  to  run  in  favor 
of  the  wife  from  the  time  the  deed  was  recorded.  Potter  v. 
Adams y         Mo.  (28  S.   W.  Rep.  490).     As  against  an 

action  for  trespass,  the  statute  begins  to  run  with  each  new 
injury  or  wrong  or  invasion  of  the  owner's  rights.  Western 
Union  Tel.  Co.  v.  Moyle^  51  Kan.  208  (82  Pac.  Rep.  895) ; 
and  as  between  tenants  in  common  from  the  time  one  holds 
under  color  of  title,  claiming  adversely  and  paying  all  the  taxes, 
Gregory  et  aL  v.  Gregory  et  al.y  102  Cal.  50  (86  Pac.  Rep. 
S64).  In  Montana  it  is  held  that  the  statute  of  limitations 
will  not  run  against  a  mining  claim  until  the  patent  therefor 
has  been  issued.  Mayer  et  aL  v.  Car  others  et  al.,  Mont. 
(86  Pac.  Rep.  182).  Citings  King  v.  Thomas y  6  Mont. 
409  (12  Pac.  Rep.  685).  A  conveyance  void  on  its  face  will 
not  put  the  statute  in  operation  in  favor  of  the  holder  thereof. 
Heger  et  al.  v.  De  Groaty  8  N.  Dak.  854  (56  N.  W.  Rep. 
150).  Mills'  Colo.  Stat.,  §  8904,  providing  **  no  action  for  the 
recovery  of  land  sold  for  taxes  shall  lie,  unless  the  same^be 
brought  within  five  years  after  the  execution  and  delivery  of 
the  deed  therefor  by  the  treasurer,"  does  not  begin  to  run  in 
favor  of  the  holder  of  a  tax  deed  until  it  has  been  recorded,  or 
he  has  taken  actual  possession  of  the  land  under  his  deed. 
Morris  £  Thomhs  v.  St.  Louis  National  Banky  17  Colo.  281 
(29  Pac.  Rep.  802).  The  statute  of  limitations  does  not 
begin  to  run  in  favor  of  one  asserting  an  adverse  right  to  lands 
which  have  been  entered  by  another  under  the  U.  S.  Home- 
stead law  until  the  right  of  the  latter  to  a  patent  is  complete.  * 
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Mills  V.  Traver,  85  Neb.  292  (58  N.  W.  Rep.  67)  ;  Citing, 
Carroll  y.  Patrick,  28  Neb.  847  (87  N.  W.  Rep.  671)  ;  Gib- 
son V.  Chouteau,  18  Wall.  92 ;  Sparks  v.  Pierce,  115  U.  S.  408- 
(6  Sup.  Ct.  Rep.  102)  ;  Simmons  v.  Ogie,  105  U.  S.  271 ; 
Nichols  y.  Council,        Ark.  (9  S.  W.  Rep.  805)  ;  Steele 

V.  Boley,         Utah.  (22  Pac.  Rep.  811).     Where  a  mort- 

gage provided  that  in  case  of  default  in  the  payment  of  any 
of  the  sums   which  it  was   given   to  secure,  or  of  interest  or 
taxes,  then   the   whole   indebtedness  should  become  due,  the 
statute  of  limitations  does   not  begin  to  run  as  to  the  entire 
debt  upon  default  in  the  payment  of  one  installment.      Watts 
V.  Creighton,  85  la.  154  (52  N.  W.  Rep.  12).    Citing,  Bank 
V.  Doe,  19  Vt.  468;  Nebraska  City  Nat.  Bank  v.  Nebraska 
City  Hydraulic; Etc.  Co.,  14  Fed.  Rep.  768 ;  Belloc  v.  Davis, 
88  Cal.  242 ;  Lowenstein  v.  Phelan,  17  Neb.  429  (22  N.  W. 
Rep.   561).        Unless  a  mortgage   provides    that    the   mort- 
gagee may  declare  the  [principal  of  the  debt  due  on  failure 
to  pay   interest,   a   failure  to   pay  interest  does  not  set   the 
statute  to  running  against  an  action  to   foreclose.     111.  Rev. 
Stat.  1898,  ch.  88,  §  11,  applied.     Field  v.  Brokatv,  148  111. 
654  (87  N.  E.  Rep.  80).     Where  the  grantee  in  a  deed  erases, 
his  name,  and  inserts  that  o^  his  wife,  with  intent  to  invest 
title  in  her,  and  she  holds  the  land  as  owner  thereof,  the  stat- 
ute of  limitations  begins  to  run  in  her  favor  during  the  life 
time  of  her  husband  and  she  may  thus  acquire  title  by  pre- 
scription.     Massey  v.  Rimmer,  69  Miss.  667  (18  So.  Rep. 
882) .     The  statute  doe&  not  begin  to  run  in  favor  of  a  grantee 
of  a  conveyance  made  to  defraud  creditors  until  the  discovery 
by  them  of  the  facts  constituting  the  fraud.      Garvin  v.  Gar- 
vin,  40  S.  C.485  (19  S.  E.  Rep.  79).     S.  C.  Code  Civ.  Proc., 
§  X12,  subd.  6,  construed-*— action   for  relief  against  fraud — 
what  knowledge  of  facts  will  constitute  a  discovery.     Harrell 
V.  Kea  et  al,  87  S.  C.  869  (16  S.  E.  Rep.  42).     As  to  what 
facts  will  constitute  a  sufficient  knowledge  of  the  fraud  to  put 
in  operation  the  statute  of  limitations  in  an  action  for  relief  on 
the  ground  of  fraud,  see,  Gillespie  et  al  v.  Copper  et  al,,  86 
Neb.  775  (55  N.  W.  Rep.  802).   WJ.  Va.  Code,  ch.  104,  §  14, 
applied  to  an  action   to  set  aside   a   fraudulent   conveyance. 
Reynolds'  Adm'rs  v.  Gatvthrop's  Heirs,  87  W.  Va.  8  (16  S. 
E.  Rep.  864). 
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Sec.  707.  As  to  when  the  statute  applies.  Where 
one  under  the  sheriff's  deed  holds  possession  of  the  whole 
premises  as  of  right,  his  occupancy  .will  continue  as  such  until 
interrupted,  and  the  wife  of  the  judgment  creditor  of  the 
occupant  against  whom  the  sheriQ*  sold  the  land,  upon  the 
death  of  her  hushand,  only  obtains  a  legal  right  to  the  undi- 
vided one-third  of  the  land,  which  is  in  the  adverse  possession 
of  another,  and  she  and  her  heirs  will  be  barred  by  the  statute 
of  limitations.  Barnes  et  al.  v.  Born,  188  Ind.  169  (80  N.  E. 
Rep.  509 ;  82  N.  £.  Rep.  888).  Where  husband  and  wife  held 
land  as  tenants  by  entireties,  an  action  affecting  such  land  is  not 
barred  so  long  as  the  wife  is  under  disability  as  to  the  running  of 
the  statute  of  limitations,  yohnson  v.  Edwards ,  109  N.  C.  466 
(14  S.  £.  Rep.  91 ;  26  Am.  St.  Rep.  680).  No  time  bars  the 
right,  either  under  the  statute  of  limitations  or  presumption  of 
payment,  of  a  vendor  to  recover  purchase  money  for  land,  if 
he  has  not  parted  with  the  legal  title.  Evans  v.  yohnson,  89' 
W.  Va.  299  (19  S.  E.  Rep.  628;  28  L.  R.  A.  787).  Under 
the  Tennessee  Code,  §§  8119  and  8488,  the  seven  years  limita- 
tion  within  which  actions  must  be  brought  against  a  deced- 
ent's estate,  does  not  apply  to  the  foreclosure  of  a  trust  deed 
given  by  such  decedent.  Smith  v.  Goodlett  et  al.,  92  Tenn. 
280  (21  S.  W.  Rep.  106).  S.  C,  Code,  §  121  construed — 
absence  from  the  state.  Arthur  v.  Screven  et  aL,  89  S.  C.  77 
(17  S.  E.  Rep.  640).  Under  Ky.  Gen.  Stat.,  ch.  71,  art.  1,  % 
8,  **  the  time  in  which  an  action  for  the  recovery  of  real  prop- 
erty may  be  brought  shall  not  be  extended  by  reason  of  any 
disability  which  did  not  exist  when  the  right  to  bring  the 
action  first  accrued,  nor  by  reason  of  any  disability  of  the 
heirs  of  the  person  to  whom  the  right  first  accrued."  Ray  et 
al,  V.  Thurtnan^s  Ex*r  et  al,,        Ky.  (15  S.  W.  Rep. 

1116).  Pasch.  Tex.  Dig.,  art.  4608.  Harris  et  al.  v.  Wells 
et  al.,  85  Tex.  812  (20  S.  W.  Rep.  68).  Mo.  Rev.  Stat. 
1889,  §  6767,  providing  that  limitations  shall  not  run  against 
a  married  woman,  applies,  although  she  may  sue  as  a  feme  sole 
on  account  of  her  husband  having  abandoned  her.  TTirock- 
morton  v.  Pence,  121  Mo.  50  (25  S.  W.  Rep.  848).  Pa.  Act, 
April  22,  1856,  applied.  Tanney  et  al.  v.  Tanney,  159  Pa. 
277  (28  Atl.  Rep.  287;  89  Am.  St.  Rep.  678).  While  the 
statute   of    limitations   does   not   run   against  the  sovereign 
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power;  as  against  counties,  cities,  and  other  municipal  corpor- 
ations, the  statute  of  limitations  runs,  except  as  to  property 
devoted  to  public  use  or  held  upon  a  public  trust  and  contracts 
and  rights  of  a  public  character.  City  of  Bedford  v.  Willard^ 
188  Ind.  562  (88  N.  E.  Rep.  868;  86  Am.  St  Rep.  568.  City 
of  Chicago  v.  Middlebrooke,  148  111.  265  (82  N.  E.  Rep. 
467).  In  Illinois  it  is  held  that  as  against  a  mortgagee  who 
takes  possession  for  condition  broken  before  the  statute  begins 
to  run,  the  mortgagor  cannot  avail  himself  of  the  statute  of 
limitations.     Brawn  v.    Booksiaver^        111.  (81    N.   E. 

Rep.  17).  Where  the  statute  is  extended  on  account  of  the 
death  of  the  principal  it  will  keep  the  obligation  alive  as  to 
his  surety.  Bell  v.  Clark  et  aL,  71  Miss.  608  (14  So.  Rep. 
818).  An  action  for  partition  cannot  be  barred  by  a  mere 
general  statute  of  limitations  unless  the  party  asserting  the 
statute  shows  an  adverse  holding  for  a  prescribed  period.  Peden 
V.  Cavins  et  al. ,  184  Ind.  494  (84  N.  lE.  Rep.  7 ;  89  Am.  St.  Rep. 
276).  It  is  held,  by  a  divided  court,  that  the  grantee  of  the  at- 
tachment debtor  may  enter  under  his  grant  and  then  successfully 
plead  the  statute  of  limitations,  as  against  the  holder  of  the 
sheriff's  deed,  procured  in  due  course  by  virtue  of  the  attach- 
ment suit.  Robinson  v.  Thornton  et  al.y  102  Cal.  675  (84Pac. 
Rep.  120).  Proceedings  to  enforce  the  collection  of  taxes 
against  real  estate  are  ^'  an  action  upon  a  liability  created  by 
«tatute,"  and  come  within  the  provisions  of  a  statute  pre- 
scribing limitations  in  actions  of  that  character.  Pine  County 
^.Lambert,        Minn.  (58  N.  W.  Rep.  990). 

Sec.  708.  Trusts.  •  As  between  a  trustee  of  an  express 
trust,  cognizable  only  in  a  court  of  equity,  and  his  cestui  que 
trusty  concerning  matters  connected  with  the  trust  relation, 
no  statute  of  limitation,  nor  any  bar  by  analogy  thereto,  can 
be  relied  upon  to  defeat  the  execution  of  the  trust,  unless  the 
full  period  of  limitation  has  elapsed  since  the  denial  or  repudi- 
ation by  the  trustee  of  the  trust  obligation ;  and  it  is  held  that 
this  rule  applies  as  well  to  a  resulting  trust.  Fawcett  v.  Paw- 
cett  et  al,  85  Wis.  882  (55  N.  W.  Rep.  405 ;  89  Am.  St.  Rep, 
844)  ;  Anderson  v.  Northrop,  80Fla.  612  (12  So.  Rep.  818)  ; 
Warren  v.  Adams,  19  Colo.  515  (36  Pac.  Rep.  604)  ;  Van 
Buskirk  V.   Van  Buskirk,  148  111.  9  (85  N.  E.  Rep.  888). 
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The  statute  of  limitations  begins  to  run  against  the  enforce- 
ment of  a  trust  from  the  time  the  trustee  repudiates  it  to 
the  knowledge  of  the  cestui  que  trust,  Woodv,  Fox  et  al,^ 
8  Utah  880  (82  Pac.  Rep.  48)  ;  WilUams  v.  Williams,  82 
Wis.  898  (52  N.  W.  Rep.  429);  Ryder  v.  Lootnis,  161  Mass. 
161  (86  N.  £.  Rep.  886).  So  long  as  cestui  que  trust  is  in  pos- 
session of  the  land  the  statute  of  limitations  will  not  begin  to 
run  against  an  action  to  establish  a  resulting  trust  in  his  favor. 
Snider  v.  Johnson  et  ux.,  25  Ore.  828  (85  Pac.  Rep.  846). 
Where  a  trustee  having  the  legal  title  is  barred  by  the  statute 
of  limitations,  the  beneficiary  is  also  barred,  even  though  a 
minor.  Bivingy.  Shannahan,  118  Mo.  188  (20  S.  W.  Rep. 
1065). 

Sec.  700.  Time  within  which  actions  should  be 
brought.  In  Colorado,  there  is  no  statute  fixing  the^  time 
w^ithin  which  one  in  possession  of  land  must  begin  an  action 
to  remove  a  cloud  upon  his  title,  ^uinn  v.  Kellogg,  4  Colo. 
App.  157  (85  Pac.  Rep.  49).  In  Indiana  an  action  to  avoid 
a  sale  by  an  administrator  must  be  brought  within  five  years, 
Palmerton  v.  Hoop,  181  Ind.  28  (80  N.  E.  Rep.  874);  and  ac- 
tions to  quiet  title  and  to  assess  damages  must  be  brought 
within  fifteen  years,  Shortle  v.  Z*.  H.  d:  /.  R.  /?.  Co,,  181 
Ind.  888  (80  N.  E.  Rep.  1084)  ;  Irey  v.  Markey,  182  Ind.  546 
(82  N.  E.  Rep.  809).  An  action  for  damages  for  a  tortious 
entry  upon  lands  by  a  railroad  company  is  barred  by  the  six 
years  statute  of  limitations,  and  the  statute  begins  'to  run  from 
the  time  of  the  entry.  Pickett  v.  The  Toledo  St,  Louis  d^ 
Kansas  City  Railroad  Company,  181  Ind.  562  (81  N.  E.  Rep. 
200).  Under  Ky.  Gen.  Stat.,ch.  71,  art.  1,  §§  1  and  2,  an  ac- 
tion  for  the  recovery  of  real  property  must  be  brought  within 
fifteen  years,  and  in  case  of  disability,  within  three  years  after 
its  removal.  Bankston  v.  Crahtrce  Coal  Min.  Co,,  Ky. 
(25  S.  W.  Rep.  1105).  In  Michigan  the  statute  places 
no  limitation  upon  actions  of  ejectment.  Harrison  v.  Spen- 
cer, W  Mich.  586  (51  N.  W.  Rep.  642).  In  Missouri  it  re- 
quires ten  years  to  bar  an  action  of  ejectment  or  to  recover 
damages  against  a  railway  company  for  a  wrongful  taking  of 
land.  Doyle  v.  Kansas  City  d  S.  R.  Co.,  113  Mo.  280  (20 
S.  W.  Rep.  970).     In  Nebraska  it  is  held  that  an  action  to 
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foreclose  a  mortgage  is  barred  in  ten  years  from  the  time  the 
debt  becomes  due  or  from  the  date  of  the  last  payment  or  new 
promise  to  pay  the  same  ;  and  that  under  §  17  of  the  Code  of 
Nebraska  the  time  is  not  extended  by  the  absence  of  the  de- 
fendant from  the  state.  Merriam  v.  Goodlett^  86  Neb,  884 
(54  N.  W.  Rep.  686).  Under  Neb.  Civ.  Code,  §  12,  an  action 
to  set  aside  a  deed  as  a  fraud  upon  creditors  is  barred  within 
four  years  after  the  discovery  of  the  facts  constituting  the 
fraud.  Gillespie  et  aL  v.  Coffer  et  aL,  86  Neb.  775  (55 
N.  W.  Rep.  802).  Under  N.  Y.  Code,  Civ.  Proc.,  §  882  an 
action  to  foreclose  an  unsealed  contract  for  the  sale  of  land 
against  a  vendee  in  possession  is  barred  in  six  years.  Landon, 
J.,  dissenting.  Plet  v.  Willson  et  aL,  184  N,  Y.  189  (81 
N.  E.  Rep.  886).  In  Washington  prior  to  1881,  an  action  of 
ejectment  was  limited  to  twenty  years.  By  the  Code  of  1881, 
it  was  limited  to  ten  years ;  and  §  760  of  the  Code  declares 
that  no  right  which  accrued  before  the  Code  took  eflFect  is 
affected  thereby.  Under  these  statutory  provisions  it  is  held 
that  a  right  of  action  in  ejectment  which  accrued  before  the 
Code  took  effect,  did  not  survive  more  than  ten  years  after  it 
took  effect.  Raymond  v.  Morrison,  9  Wash.  St.  156  (87  Pac. 
Rep.  818). 

Sec.  710.     Laches — ^The  rule  in  equity  proceedings. 

In  proceedings  in  courts  of  equity  by  reason  of  the  laches  and 
delay  of  the  complainant,  it  has  become  doubtful  whether  the 
other  parties  can  produce  the  evidence  which  is  necessary  to  a 
fair  presentation  of  the  case  on  their  part,  or  when  it  appears 
that  they  have  been  misled  to  their  disadvantage  by  such  con- 
duct, a  court  of  equity  will  deal  with  the  remedy  as  if  barred. 
In  such  cases  the  court  acts  in  obedience  to  the  spirit  of  the 
statutes  of  limitation,  and  adopts  the  reasons  and  principles  on 
which  they  are  founded,  rather  than  their  literal  requirements. 
Matthews  v.  Culhertson,  88 la.  484  (SON.  W.  Rep.  201).  Cit- 
ing, Lawrence  v.  Rokes,  61  Me.  42  ;  Richards^.  Mackall,  124 
U.  S.  188,  (8  Sup.  Ct. Rep.  487 ;)  Sullivan  v.  Railroad  Co.,  94 
U.  S.  806;  Badger  w,' Badger,  2  Wall.  87;  Haf\.  Haf,  54 
Mich.  511  (20  N.  W.  Rep.  568) ;  Weiss  v.  Bethel,  8  Ore.  528; 
Phillips y.  Rogers,  12  Mete.  (Mass.)  411;  Tuttlev.  Wilson,  10 
Ohio  27;  Gibbons  v.  Hoag,  95  111.  69.     See  also,   Withrow  v 
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Waiier,  81  la.  651  (47  N.  W.  Rep.  898),  and  cases  there 
cited  ;  Foster  v.  Bigelonv^  24  la.  880.  A  delay  which  might 
have  been  of  no  consequence  in  an  ordinary  case  may  be  amply 
sufficient  to  bar  the  title  or  relief  where  the  property  is  of  a 
speculative  character,  or  is  subject  to  contingencies,  or  where 
the  rights  or  liabilities  of  others  have  in  the  meantime  been 
varied.  If  the  property  is  of  a  speculative  or  precarious  na- 
ture, it  is  the  duty  of  the  party  complaining  of  the  fraud  to 
put  forward  his  complaint  at  the  earliest  possible  time.  He 
cannot  be  allowed  to  remain  passive,  prepared  to  affirm  the 
transaction  if  the  concern  should  prosper,  or  to  repudiate  it  if 
that  should  prove  to  his  advantage.  Connely  v.  Rue^  148  111. 
207  (85  N.  E,  Rep.  824).  A  court  of  equity,  which  is  never 
active  in  relief  against  stale  demands,  will  always  refuse  re- 
lief where  the  party  has  slept  upon  his  right,  and  acquiesced 
for  a  length  of  time.  Nothing  can  call  into  activity  this  court 
but  conscience,  good  faith,  and  reasonable  diligence;  where 
these  are  wanting,  the  court  is  passive,  and  does  nothing. 
Blllv.  Schilling,  89  W.  Va.  108  (19  S.  E.  Rep.  514).  The 
-doctrine  of  laches  should  never  be  applied  to  cestui  que  trust 
until  a  reasonable  time  has  elapsed  after  the  trustee  has  per- 
formed the  duties  and  discharged  the  obligations  required  of  or 
imposed  upon  him  by  the  law  or  instrument  under  which  he  is 
acting.  Becktoldet  al.  v.  Read  et  aL,  49  N.  J.  Eq.  Ill  (22 
Atl.  Rep.  1085).  Laches  has  been  defined  to  be  such  neglect 
or  omission  to  assert  a  right  as,  taken  in  conjunction  with 
lapse  of  time,  more  or  less  great,  and  other  circumstances  caus- 
ing prejudice  to  an  adverse  party,  will  be  a  bar  in  a  court  of 
equity.  Morse  v.  Seibold,  147  111.  818  (86  N.  E.  Rep.  869). 
The  right  to  have  specific  performance  enforced  may  be  lost  by 
an  unreasonable  delay.  Eshleman  v.  Henrietta  Vineyard  Co. 
et  al,        Cal.  (86  Pac.  Rep.    775)  ;  Hogan  v.  Kyle,  7 

Wash.  St.  595  (85  Pac.  Rep.  899;  88  Am.  St.  Rep.  910)  ; 
Cocanaugher  et  al.y.  Green,  98  Ky.  519  (20  S.  W.  Rep.  542); 
Bluestone  Coal  Co.  v.  Bell  et  aL,  88  W.  Va.  297  (18  S.  E. 
Rep.  498)  ;  Wolf  v.  Great  Palls  Water- Porwer  <&  Town  Site 
Co.,         Mont.  (88  Pac.  Rep.  115)  ;  Hatch  v.  Kizcr,  140 

111.  588  (80  N.  E.  Rep.  605;  88  Am.  St.  Rep.  258) ;  Penn  v. 
McCullough,lQMei.  229  (24  Atl.  Rep.  424).  The  right  to 
have    judicial    proceedings   avoided  may  be   lost   by    laches. 
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Harrison  et  al  v.  Hargrove  et  al,  109  N.  C.  846  (18  S.  E. 
Rep.  989) ;  Bacon  v.  Chase,  88  la.  521  (50  N.  W.  Rep.  28). 
A  creditor  by  delay  may  lose  his  right  to  bring  a  suit  in  equity 
to  cancel  fraudulent  conveyances  executed  by  his  debtor^ 
Mickle  V.    Walraven,        la.  (60    N.    W.    Rep.    688); 

Johnston  v.  Dunn,         N.  J.  Eq.  (29  Atl.  Rep.  861).  A 

vendee  may  lose  his  right  to  have  rescission  on  account  of 
fraud.    Lewis  v.  Brookdale  Land  Co,,         Mo.  (28  S.  W. 

Rep.  824) .  Where  a  grantee  of  land  whose  deed  contains  full 
covenants  of  warranty  neglects  to  examine  into  the  title  or  to 
take  possession  of  the  property  until  long  after  the  time  nec- 
essary to  create  title  by  adverse  holding,  He  loses  his  right  of 
action  for  breach  of  the  covenant  of  warranty.  Clajlin  v.  Case, 
58  Kan.  560  (86  Pac.  Rep.  1062).  The  doctrine  of  laches  is 
not  applied  to  one  in  possession  who  fails  to  bring  a  suit  to 
enforce  his  equitable  title  to  the  premises.  Parker  v.  Shan^ 
«(?»,  187111.  876  (27  N.  E.  Rep.  525).  Where  one  clothed 
with  an  equitable  title  is  in  possession  of  the  land,  mere  lapse 
of  time  does  not  prevent  him  from  setting  up  his  equitable 
title  as  a  defense  to  an  action  of  ejectment  brought  by  the- 
holder  of  the  legal  title.  Dutertre  v.  Shallenhcrger ,  21  Nev. 
507  (84  Pac.  Rep.  449).  Lands  in  possession  of  a  deceased's- 
heirs  for  more  than  seven  years  will  defeat  an  application  for 
letters  of  administration  to  sell  by  a  creditor  on  the  ground  of 
laches.  Roth  v.  Holland,  56  Ark.  688  (20  S.  W.  Rep.  521). 
Cases  involving  particular  facts  in  which  it  is  held  that  equitable 
rights  are  lost  by  laches.     Head  v.  Newcomh,         la.  5ft 

N.  W.  Rep.  118) ;  Barker  v.  Smith,  92  Mich.  886  (52  N.  W. 
Rep.  728)  ;  Haslett  Park  Ass'n  v.  Haslett,  Mich. 
(59  N.  W.  Rep.  601) ;  Cornell  v.  Newkirk,  144  111.  241  (83 
N.  E.  Rep.  87) ;  Dinwiddle  v.  Self,  145  111.  290  (88  N.  E. 
Rep.  892).  Particular  facts  held  not  to  constitute  laches. 
Lurton  et  al  v.  Rodgers,  189  111.  554  (29  N.  E.  Rep.  866;  82 
Am.  St.  Rep.  214)  ;  Louisville  <&  Nashville  R,  Co.  v.  Phil-- 
yaw,  94  Ala.  468  (10  So.  Rep.  88). 

Sec.  711.  Miscellaneous  notes.  The  statute  of  limi- 
tations acts  upon  the  remedy,  and  not  upon  the  debt,  and  the 
running  of  the  statute  does  not  extinguish  the  debt,  nor  im- 
pair the  lien  of  the  mortgage  given  to  secure  the  same.    Kelly 
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V.    Leachman^         Ida.  (88   Pac.    Rep.   44)  ;    Drury   v. 

Heyiderson,  148  111.  815  (82  N.  E.  Rep.  186).  It  is  as  avail- 
able for  attack  as  for  defense.  City  of  Chicago  v.  Middle- 
brooke,  148  111.  265  (82  N.  E.  Rep.  457).  A  partial  payment 
which  prevents  the  running  of  the  statute  against  a  debt  will 
also  prevent  its  running  against  the  remedy  on  the  mortgage 
security,  Carson  v.  Cochran ^  52  Minn.  67  (58  N.  W.  Rep, 
1180)  ;  but  a  payment  by  a  grantee  who  has  assumed  the  pay- 
ment of  a  mortgage,  does  not  bar  the  running  of  the  statute  of 
limitations  against  the  mortgagor,  Cottrell  v.  Sherherd^  86 
Wis.  649  (57  N.  W.  Rep.  988)  ;  and  the  payment  of  taxes 
by  a  mortgagor  will  not  stop  the  running  of  the  statute  of  limi- 
tations against  his  right  to  redeem,  Borden  v.  Clow^  21  Nev. 
275  (80  Pac.  Rep.  821).  Where  the  statute  provides  that 
actions  for  relief  from  fraud  must  be  filed  within  a  given  time 
after  the  discovery  of  the  fraud,  the  complaint  should  state 
when  the  fraud  was  discovered.  Arnett  et  aU  v.  Coffee^  1 
Colo.  App.  84  (27  Pac.  Rep.  614).  A  new  statute  of  limita- 
tions takes  effect  upon  pre-existing  rights  of  action,  and  lim- 
its them,  but  in  such  cases  the  full  time  allowed  by  the  new 
statute  should  be  available  to  the  complainant.  Baer  v. 
Choir,  7  Wash.  St.  681  (82  Pac.  Rep.  776).  Statutes  of  limi- 
tation will  not  be  given  a  retroactive  effect  unless  it  appears 
that  such  was  clearly  the  legislative  intention.  Moore  et  aL  v. 
Brownfield,  7  Wash.  St.  28  (84  Pac.  Rep.  199) ;  Packscher  v. 
B'uller  et  aL,  6  Wash.  St.  534  (88  Pac.  Rep.  875).  The  rights 
of  a  person  who  becomes  a  defendant  to  a  suit  after  the  com- 
mencement thereof,  on  his  own  petition,  with  respect  to  the 
running  of  the  statute  of  limitations,  are  the  same  as  if  he  had 
been  made  a  party  at  the  commencement  of  the  suit.  Turner 
et  al.  V.  White,  et  aL,  97  Ala.  545  (12  So.  Rep,  601).  In 
Missouri  it  is  held  that  where  the  notes  to  secure  which  a 
mortgage  is  given  are  barred  by  the  statute  of  limitations,  it 
does  not  follow  that  the  right  of  action  to  foreclose  the  mort- 
gage is  also  barred  unless  there  has  been  adverse  possession  of 
the  property  for  the  time  requisite  to  create  the  bar.  Combs 
V.  Goldsvjorihy  et  aL,  109  Mo.  151  (18  S.  W.  Rep.  1130). 
The  defense  of  the  statute  of  frauds,  to  be  available,  should  be 
specially  pleaded.     Lager  felt  v.  McKie,         Ala.  (14  So. 

Rep.  281). 
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Sec.  712.  Miscellaneous  notes — Statutes  applied 
and  construed.  Ala.  Code,  §  2618,  applied — action  by  the 
state.  Wyatt  v.  Tisdale  et  al.,  97  Ala.  594  (12  So.  Rep.  288). 
Mansf.  Ark.  Dig.,  §  4474,  limiting  actions  for  the  recovery  of 
lands  sold  at  a  judicial  sale  to  five  years  from  the  date  of  the 
sale,  is  binding  on  courts  both  of  equity  and  law.  Bland  ei 
al.  V.  Fleemany  58  Ark.  84  (28  S.  W.  Rep.  4).  Mansf.  Ark. 
Dig.,  §  4475,  construed — limitation  of  action  for  the  recovery 
of  land  sold  at  a  tax  sale.      City  of  Helena  v.  HornoTy  68  Ark. 

151  (28  S.  W.  Rep.  966).  History  of  the  statutes  of  limita- 
tions  of  Illinois  with  reference  to  actions  to  foreclose  mort- 
gages. Von  Campe  et  al.  v.  City  of  Chicago ^  140111.  861  (29 
N.  E.  Rep.  892).  Iowa  Code,  §  902,  construed — ^limitation 
of  actions  to  recover  land  sold  for  taxes.  Waggoner  v.  Mann^ 
88  la.  17  (48  N.  W.  Rep.  1065).  Ky.  Gen.  Stat.,  ch.  71,  art. 
8?  §§2,  6,  applied — ^actions  for  relief  from  fraud.  Treadway 
V.  Pharis,  ^c,  90  Ky.  668  (14  S.  W.  Rep.  909)  ;  Cavan- 
augh  V.  Britt,  90  Ky.  278  (18  S.  W.  Rep.  922).  A  statute 
(How.  Ann.  Mich.  Stat.,  §  8698,  subd,  1),  limiting  to  five 
years  the  bringing  of  actions  against  persons  claiming  under 
judicial  sales,  applies  only  when  the  validity  of  the  title 
acquired   by  the  sale   itself  is   in   controversy.      Donovan  v. 

Ward,         Mich.  (59  N.  W.  Rep.  254).     Mo.  Rev.  Stat. 

1879,  §  8219,  applied  to  an  action  for  the  reformation  of 
a  deed.  Cooper  v.  Deal,  114  Mo.  527  (22  S.  W.  Rep.  81). 
Pa.  Act  April  27,  1855,  §  7,  applied — ^limitation  of  action  for 
ground  rent.    Wallace  \,  Fourth  United  Presbyterian  Church, 

152  Pa.  St.  258  (25  Atl.  Rep.  520).  Pa.  Act  1856,  §  6,  applied 
— limitation  of  action  to  enforce  resulting  trust.  Way  v. 
Hooton  et  aL,  156  Pa.  St.  8  (26  Atl.  Rep.  784).  Pa.  Act  Apr. 
22,  1856,  §  6,  applied.  McKean  db  Elk  Land  d:  Imp.  Co.  v. 
Clay  et  aL,  149  Pa.  St.  277  (24  Atl.  Rep.  211)  ;  Miller  et  ah 
V.  Baker,  160  Pa.  St.  172  (28  Atl.  Rep.  648).  A  statute  (S. 
C.  Code,  §  112,  subd.  6)  providing  that  an  action  for  relief  on 
the  ground  of  fraud  must  be  commenced  within  a  given  time 
cannot  be  asserted  to  prevent  a  plaintiff  in  a  foreclosure  suit, 
which  is  brought  in  due  time,  from  showing  that  a  paramount 
title  under  which  the  defendant  claims  is  void  on  the  ground 
of  fraud.     Jackson  v.  Plyler  et  al.,  88  S.  C.  496  (17  S.  E. 
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Rep.  255).  tJ.  S.  Rev.  Stat.,  §  5057;  Statute  of  June  7th, 
1878,  applied — ^limitation  of  action  by  assignee  in  bankruptcy. 
J^ock  V.  Dennett,  155  Mass.  500  (80  N.  E.  Rep.  171). 
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Sec.    718.      Upper    and    lower    owner — Servitude. 

Where  two  fields  or  farms  join  and  one  is  lower  than  the 
other,  the  lower  one  must  be  naturally  subject  to  all  the  flow 
of  water  from  the  upper  one.  What  is  meant  by  the  natural 
flow  is  to  be  taken  at  a  time  when  its  course  has  not  been 
changed  or  affected  by  artificial  means.  The  lower  owes  a 
servitude  to  the  upper  to  receive  the  water  which  naturally 
flow^s  from  it  provided  the  industry  of  man  has  not  been  used 
to   create   the  servitude.     Drew   v.  Hicks,         Cal.  (85 

Pac.  Rep.  568).  Citing,  Butler  v.  Peck,  16  O.  St.  884. 
One  has  a  right  to  dispose  of  the  surface  water  upon  his  land 
as  he  sees  fit,  but  he  cannot  collect  and  concentrate  such  water 
and  pour  it  through  an  artificial  ditch  in  unusual  quantities 
upon  an  adjacent  proprietor.  Osten  v.  yerome,  98  Mich. 
196  (58  N.  W.  Rep.  7).  Citing,  Laughlin  v.  Railway  Co,, 
62  Mich.  220.  Nor  upon  the  street  so  that  it  may  flow  upon 
and  damage  an  abutting  lot  owner.  Baltimore  Breweries 
Co.  V.  Ranstead,  78  Md.  501  (28  Atl.  Rep.  278).  The  fact 
that  the  natural  channels  through  which  surface  water  flows 
have  been  changed  by  the  cultivation  of  the  land  and 
other  channels  formed,  does  not  justify  the  owner  of 
the  lower  estate  in  obstructing  the  natural  flow  of  surface 
water.      Drew  v.    Cole  et  aL,  Cal.  (82   Pac.   Rep. 

.  229) .     The  rule  that  the  owner  of  the  lower  estate  must  per- 
mit the  surface  water  from   the   upper  estate  to  flow  unob- 
structed, does  not  apply  to  the  overflow  of  water  from  large 
rivers;  but  water  seeping  from  a  river  through  an  embank- 
ment or  levee  constructed  by  the  owner  of  the  higher  land  is 
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not  to  be  regarded  as  an  overflow  and  the  owner  of  the  lower 
estate  is  bound  to  permit  it  to   flow  off  over  his  lower  land. 
Gray  v.  Mc  Williams,  98  Cal.  157  (82  Pac.  Rep.  976 ;  85  Am. 
St.  Rep.  172;  21  L.  R.  A.  598).     Where  the  upper  and  lower 
owner  mutually  agree  and  construct  a  ditch  to  carry  off  surface 
water  in  which  both  are  interested,  neither  can  so  change  the 
amount  of  water  so  turned  into  the  ditch  as  to  injure  the  other. 
McAllister  v.  Henderson,  184  Ind.  458  (84  N.  E.  Rep.  221). 
The  right  to  drain  surface  water  over  the  land  of  another  may  be 
acquired  by  prescription.     Leidlein  v.   Meyer,  95  Mich.  586 
(55  N.  W.  Rep.  867).     It  is  lield  that  the   overflow,  caused 
by  a  river  spreading  beyond   its   banks  in    the  time  of  high 
water,  is  to  be  regarded  as  surface  water,     yean  v.  Pennsyl- 
vania Co.,         Ind.  App.  (86  N.  E.  Rep.  159).     A  land- 
owner may  collect  surface  water  into  drains  and  conduct  it 
into  a  natural  water-course  passing  through  his  land.  Jenkins 
V.   Wilmington  ^  Weldon  R.  R.    Co.,  110,  N.  C.  488  (15  S. 
E.  Rep.  198).     The  upper  owner  cannot   collect  the  surface 
water  in  a  body  and  discharge  it  through  a  channel  on  to  the 
lower  estate.      Wendlandt  v.    Cavanaugh,  85   Wis.  256  (55 
N.  W.  Rep.  408)  ;   Williamson  v.   Olesen,         la.  (59  N. 
W.  Rep.  267)  ;  Station  v.   Norfolk  <&    Carolina   R,  R.  Co,, 
109  N.  C.  887  (18  S.  E.  Rep.  988).     Under  the  common-law 
rule,  surface  water  is  regarded  as  a  common  enemy,  and  every 
landed  proprietor  has  a  right  to  take  any  measures  necessary 
to  the  protection  of  his  own   property  from  its  ravages,  even 
if,  in  doing  so,  he  throws  it  back  upon  a  coterminous  proprie- 
tor, to  his  damage,  which  the  law  regards  as  a  case  of  damnum 
absque  injuria,  and  affording  no  cause  of  action.     Edwards 
et  al.  V.  Charlotte,  C.  <B  A.  R.    Co.,  89  S.  C.  472  (18  S.  E. 
Rep.  58;  89  Am.  St.  Rep.  746).      Citing,  Rowe  m.  Railroad 
Co.,  41  Minn.  884    (48   N.    W.    Rep.    76)  ;    Railroad  Co.  v. 
Stevens,  78  Ind.  278 ;  O'  Connor  v.  Railway  Co.,  52  Wis.  526 
(9  N.  W.  Rep.  287)  ;  Johnson  v.  Railroad  Co.,  80  Wis.  641 
(50  N.  W.  Rep.   771).     Where  the  owner  of  land  changes 
the  natural  channel  through  which  surface  water  flows,  so  as 
to  adapt  the  parts  of  the  estate  to  the  use  to  which  he  intends 
to  put  them,  he  thereby  creates  an  easement  in  favor  of  the 
portion  of   the  land  benefited  and  imposes  a  servitude  upon 
the  other ;  and  if  he  afterwards  conveys   it  in  separate  parcels 
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the  grantees  take  it  subject  to  the  easement.  Sharps  v.  Scheie 
hie,  162  Pa,  St.  841  (29  Atl.  Rep.  786). 

Sec.  714.  Upper  and  lower  owner — Improvenients 
by.  In  Indiana  it  is  held  that  every  man  has  the  right,  not 
interfering  with  any  natural  or  prescriptive  water  course,  to 
protect  his  own  land,  by  levees  or  embankments  thereon,  from 
surface  water  which  would  otherwise  flow  upon  it  from  ad- 
joining lands,  and  this  right  is  also  possessed  by  a  railroad 
company  for  the  protection  of  its  right  of  way.  yean  v. 
Pennsylvania   Co,^         Ind.  App.  (86  N.  E.  Rep.  159). 

This  case  is  reaffirmed  by  yacks  v.  Lallis^         Ind.  (87 

N.  E.  Rep.  728).  The  right  to  improve  must  be  exercised  in 
a  reasonable  manner.  Willitts  v.  Chicago,  B.  db  AT.  C  Ry. 
Co.,        la.  (55  N.  W.  Rep.  818;  21  L.  R.  A.  608).     In 

Kansas  it  is  held  that  in  the  absence  of  negligence  or  unskill- 
fulness  in  the  construction  of  its  road,  a  railway  company  will 
not  be  liable  to  an  adjoining  land  owner  for  injifries*  resulting 
from  the  overflow  of  surface  water,  unless  it  amount  to  a 
water  course,  occasioned  by  the  obstruction  of  the  road  bed. 
Missouri  Pac.  R.  Co.  v.  Renfro,  52  Kan.  787  (88  Pac.  Rep. 
802  ;  89  Am.  St.  Rep.  844) .  The  above  doctrine  is  supported 
by  Chicago,  K.  ^  N.  R.  Co.  v.  Stcck,  51  Kan.  787  (88  Pac. 
Rep.  601)  ;  Horton  v.  Sullivan,  97  Mich.  282  (56  N.  W. 
Rep.  552)  ;  Anheuser-Busch  Brewing  Ass^n  v.  Peterson,  41 
Neb.  897  (60  N.  W.  Rep.  878)  ;  Meixell  v.  Morgan,  149  Pa. 
Si.  415  (24  Atl.  Rep.  ^16;  84  Am.  St.  Rep.  614)  ;  Morrissey 
V.  Chicago,  B.  £  ^.  R.  Co.,  88  Neb.  406  (56  N.  W.  Rep. 
946;  57  N.  W.  Rep.  522).  It  is  the  duty  of  a  railroad  com- 
pany,  in  constructing  its  road  bed,  to  leave  a  space  sufficient 
for  the  discharge  of  the  water  through  its  accustomed  drain- 
way,  whether  natural  or  artificial.  If  it  fails  to  do  so,  any 
owner  whose  land  is  injured,  whether  he  be  one  a  part  of 
whose  land  is  taken  for  the  road  or  not,  may  compel  the  com- 
pany to  discharge  its  duty  by  opening  the  drain  to  its  previous 
capacity ;  and  the  space  to  be  kept  open  must  be  sufficient  "  to 
carry  off  the  water  of  the  stream  under  all  ordinary  circum- 
stances and  the  usual  course  of  nature,  even  to  the  extent  of 
such  heavy  rains  as  are  extraordinarily  expected."  Knight  v. 
Albermarle  df  Raleigh  R.  R.  Co.,  Ill  N.  C.  80  (15  S.  E. 
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Rep.  929)  ;  Sinai  v.  Louisville^  N.  O,  dc,  Ry,  Co,y  71  Miss. 
547  (14  So.  Rep.  87).  A  railroad  company  having  obtained 
a  right  of  way  from  a  former  owner  of  the  land  and  having 
completed  the  construction  of  its  road  and  subsequently  raises 
its  grade  so  as  to  interfere  with  the  natural  flow  of  surface 
water  is  liable  for  damages.  Chicago  <t  A.  J?.  R»  Co,  v, 
Henneberry,         111.  (88  N.  E.  Rep.  1048). 

Sec.  715.  Municipalities.  In  a  recent  and  well  con- 
sidered case  in  Wisconsin  the  authorities  are  reviewed  and  it 
is  held  that  a  town  may  change  the  grade  of  a  highway 
within  its  limits  so  that  the  surface  water  falling  on  such 
highway  is  diverted  from  its  usual  course  without  incurring 
liability  to  the  owner  of  adjacent  land  on  which  such  surface 
water  flows  when  so  diverted ;  and,  the  power  of  the  super- 
visors of  a  town  to  determine  on  a  plan  of  improving  high- 
ways, and  providing  for  the  removal  of  surface  water,  is  a 
discretionary  one,  and  a  mere  error  of  judgment  in  respect  to 
the  plan  wilLnot  subject  the  town  to  an  action  for  damages. 
Champion  v.  Town  of  Crandon^  84  Wis.  405  (54  N.  W.  Rep. 
775 ;  19  L.  R.  A.  856).  This  doctrine  is  supported  by  Cor- 
coran  v.  City  of  Benicia,  96  Cal.  1  (80  Pac.  Rep.  798 ;  81 
Am.  St.  Rep.  171)  ;  Krug  v.  Borough  of  St.  Mary's,  152 
Pa.  St.  80  (25  Atl.  Rep.  161 ;  84  Am.  St.  Rep.  616).  Where 
the  surface  water  has  formed  for  itself  a  definite  channel  in 
which  it  is  accustomed  to  flow,  a  municipal  corporation  has 
no  right  to  so  make  improvements  as  will  obstruct  the  flow  of 
such  water  course  to  the  injury  of  lot  owners,  even  though  the 
stream  does  not  come  within  the  common  law  definition  of  a 
water  course.  Los  Angeles  Cemetery  Ass'n  v.  City  of  Los 
Angeles y  108  CaL  461  (87  Pac.  Rep.  875).  A  municipality 
is  liable  for  damage  occasioned  by  surface  water  which  it  has 
gathered  in  a  body  and  caused  to  flow  over  the  lot  of  an 
abutting  owner.  Bohan  v.  Borough  of  Avoca,  154  Pa.  St. 
404  (26  Atl.  Rep.  604).  An  abutting  owner  cannot  main- 
tain an  injunction  against  a  drain  for  a  street  by  a  municipal 
corporation,  where  it  does  not  appear  that  it  will  cause  a 
greater  volume  of  water  to  pass  over  his  land,  or  that  it  will 
cast  water  on  the  land  with  greater  force  than  the  water 
would  be  cast  in  the  absence  of  it.    Collins  v.  City  of  Keokuk^ 
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la.  (59  N,  W,  Rep.  200).     If  a  public  corporation 

by  its  acts  makes  necessary  an  outlet  for  the  escape  of  water 
collected  by  it  in  an  artificial  water  course,  it  must  provide 
such  outlet,  and  for  failure  to  do  so,  it  is  guilty  of  an  actiona- 
ble wrong.  Patoka  Twp.  et  al.  v.  Hopkins^  181  Ind.  142  (80 
N.  E.  Rep.  996;  81  Am.  St.  Rep.  417).  Equity  will  not  aid 
the  inhabitants  of  a  township  by  injunction  against  the  owner 
of  land  abutting  upon  a  highway,  restraining  him  from  ob- 
structing a  culvert  located  to  carry  oflf  surface  water  which 
would  naturally  flow  onto  the  defendant's  land  if  there  were 
no  highway  there,  when  it  appears  that  the  inhabitants  have 
contributed  to  materially  increase  the  flow  of  that  water  by 
w^idening  and  deepening  a  gutter  along  the  highway,  so  as  to 
more  effectually  conduct  the  waters  which  are  used  at  and 
discharged  from  a  manfacturing  establishment.  Inhabitants 
of  Tp.   of  Hamilton  v.    Wainwright^         N.  J.  Eq.  (29 

Atl.  Rep.  200).  If,  in  the  exercise  of  a  power  conferred  by 
statute  to  erect  and  maintain  city  waterworks,  a  municipal 
corporation  arrests  or  obstructs  the  natural  flowage  of  surface 
water,  and  causes  it  to  flow  upon  adjacent  land,  whereby  the 
market  value  of  the  land  is  diminished,  the  owner  may  re- 
cover compensation  for  the  damage  under  that  provision  of 
the  constitution  which  declares  that  private  property  shall  not 
be  taken  nor  damaged  for  public  purposes  without  just  and 
adequate  compensation  being  first  paid.  Mayor  of  Albany  v. 
Sikes,         Ga.  (20  S.  E.  Rep.  257). 

Sec.  716.  Sevrers — Discharge  of  upon  farm  lands. 
In  a  recent,  well  considered  case  the  Supreme  Court  of  Mis- 
souri say  :  "  The  proprietor  of  land  through  which  a  stream 
flows  cannot  insist  that  the  water  shall  come  to  him  in  the 
natural,  pure  state.  He  must  submit — ^and  that,  too,  without 
compensation — to  the  reasonable  use  of  it  by  the  upper  pro- 
prietors, and  he  must  submit  to  the  natural  wash  and  drain- 
age coming  from  towns  and  cities.  But  a  city  has  no  right  to 
gather  its  sewage  together,  and  cast  it  into  a  stream,  so  as  to 
injure  the  lower  proprietor.  For  damages  thus  sustained  the 
lower  proprietor  will  have  an  action,  and,  in  many  instances, 
injunctive  relief.  Locks  and  Canals  v..  City  of  Lowell^  7 
Gray  228 ;  Haskell  v.  City  of  New  Bedford,  108  Mass.  208 ; 
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Van  Mills  v.  Nashua,  68  N.  H.  186 ;  Chapman  v.  City  of 
Rochester y  110  N.  Y.  278  (18  N.  E.  Rep.  88 ;  6  Am.  St.  Rep. 
866;  1  L.  R.  A.  296) ."  And  under  the  Missouri  constitution 
which  declares  that  private  property  shall  not  be  taken  or 
damaged  without  just  compensation,  it  is  held  that  the  owner 
of  a  farm  is  entitled  to  damages  occasioned  by  emptying  a 
sewer  into  a  stream  of  water  running  through  such  farm. 
yoplin  Consolidated  Min.  Co.  v.  City  of  foplin^  Mo. 
(27  S.  W.  Rep.  406).  Where  the  sewers  from  a  city  pollute 
a  stream  of  water,  a  portion  of  which  is  subterranean ,  in  such 
manner  as  to  materially  injure  a  riparian  owner  of  a  farm,  he 
will  be  entitled  to  damages.  Good  v.  City  of  Altoona^  162 
Pa.  St.  498  (29  Atl.  Rep.  741). 
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QRAPP  V.  ACKBRMAN. 

(38  Neb.  720.) 

Exemption— Land  for  which  patent  has  not  Issued. 

When  land  has  been  f ullj  earned  or  paid  for,  so  that  the  clerical 
act  of  issuing*  the  patent  only  is  required  in  order  to  invest  the  pur- 
chaser or  donee  with  the  full  legal  title  thereto,  the  jurisdiction  of 
the  state  attaches,  and  it  is  taxable  like  other  property;  but  where 
the  conditions  of  the  purchase  or  donation  have  not  been  x>erfomied, 
and  the  g'eneral  gt>yemment  continues  to  have  such  a  beneficial  in- 
terest therein  as  will  justify  it  in  withholding*  a  patent,  it  is  not 
taxable  by  the  ag^encies  of  the  state.  The  case  of  Edgington  v.  Cookj 
32  Neb.  551  (49  N.  W.  Rep.  369),  overruled. 

(8yU(ibu9  hy  tJu  Court,) 
Post,  J. 

Sec.  717.  Statement  of  the  case.  This  was  an  action 
by  the  appellant  in  the  district  court  of  Cuming  county  against 
the  appellee,  a8  county  treasurer,  to  restrain  the  sale  by  the 
latter  of  the  southwest  quarter  of  section  17,  town  24,  range 
7  E.,  in  said  county,  for  taxes  assessed  in  the  years   1892  and 
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1898.  A  demurrer  was  sustained  to  the  petition,  and  judg- 
ment entered  dismissing  the  action,  whereupon  an  appeal  was 
taken  by  the  plaintiff  to  this  court .  It  appears  from  the  peti- 
tion that  the  property  above  described  is  a  part  of  the  territory 
recently  included  within  the  Omaha  Indian  reservation ;  that,  in 
pursuance  of  an  act  of  Congress  approved  August  7, 1882,  a  part 
of  said  reservation,  including  the  tract  above  described,  was 
surveyed,  appraised,  and  offered  for  sale  to  the  actual  settlers 
on  the  following  terms,  to  wit:  One-third  of  the  appraised  price 
one  year  from  date  of  entry,  one- third  in  two  years  thereafter, 
and  one-third  in  three  years  thereafter,  with  interest  at  the  rate 
of  5  per  cent,  per  annum.  By  said  act  it  is  provided  that  ''  in 
case  of  default  in  either  of  said  payments  the  person  thus  de- 
faulting for  a  period  of  sixty  days  shall  forfeit  absolutely  his 
right  to  the  tract  which  he  has  purchased,  any  payment  or 
payments  he  may  have  made."  It  is  further  provided  that 
**  when  purchasers  shall  have  complied  with  the  provisions  of 
this  act  as  to  payment,  improvement,  etc.,  proof  thereof  shall 
be  received  by  the  local  land  office  at  Neligh  and  patents 
issued  as  in  case  of  public  lands  offered  under  the  homestead 
and  pre-emption  acts."  In  the  month  of  June,  1884,  the 
plainti£F  settled  upon  the  premises  described,  and  made  valu- 
able and  lasting  improvements  thereon ;  and  in  the  month  of 
July  of  said  year,  having  fully  complied  with  the  conditions 
imposed  by  said  act,  he  purchased  said  property  from  the 
United  States  on  the  terms  above  named,  and  has  since  last- 
named  date  continued  to  reside  on  and  cultivate  the  same.  In 
the  years  1885,  1886,  1888,  and  1890,  Congress,  by  supple- 
mental acts,  extended  the  time  for  the  payment  of  the  pur- 
chase price  of  said  land  so  that  the  first  payment  therefor  will 
become  due  on  the  first  day  of  December,  1894,  and  the  bal- 
ance in  equal  installments  one  and  two -years  thereafter.  By 
each  of  said  supplemental  acts  the  interest  of  the  principal 
«um  was  required  to  be  paid  annually,  and  the  plaintiff  has 
paid  in  full  all  interest  chargeable  to  him  under  the  provisions 
of  the  several  acts ;  but  the  principal  sum  is  not  due  and  is 
wholly  unpaid. 

Sec.  718.    Exemption  from  taxation — Land  forvrhich 
patent  has  not  issued.     It  is   obvious  from   the  foregoing 
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statement  that  the  title  to   the  property  above  described,  wasy 
at  the  time  of  the  levy  of   taxes  in  controversy,  in  the  United 
States,  and  that  the  plaintiff  has  at  most  an  equitable  interest 
therein.     It  is  true  that  the  payment  in  full  of  the  purchase 
price   will   invest  him   with  the  entire  equitable  title  to   the 
premises ;  but  at  present  he  is  in  effect  a  tenant  in  possession, 
under  a  contract  of  purchase,  in  which   time  was  made  the 
essence  of  the  contract.     His  title,  whether  equitable  or  legal, 
depends  upon  the  payment  for  the  land,  and  until  the  perform- 
ance of  that  condition  the  title  remains  in  the  United  States. 
The  settled  rul^  in  the  state  and  federal  courts  is   that  where 
land  has  been  fully  earned  and  paid  for,  so  that  the  clerical  act 
of  issuing  the  patent  only  is  required   in  order  to  invest  the 
purchaser  or  donee  with  the  full  legal  title  thereto,  the  juris- 
diction of  the  state  attaches,  and  it  is  taxable  like  other  prop- 
erty ;  but  where   the  conditions  of  the   donation  or  purchase 
have  not  been  complied  with,  and  the  general  government  con- 
tinues to  have  suclf  a  beneficial  interest  therein  as  will  justify 
it  in  withholding  a  patent,  it  is  not  taxable  by  the  state.     See 
l/nion   P.  R,  Co.   v.  McShane,   22   Wall.   U.   S.  444 ;    Van 
Brocklin  v.  Tennessee,  117  U.  S.  151  (6  Sup.  Ct.  Rep.  670)  ; 
Wisconsin  Cent,  R.  Co.  y.  Price  Co,,  138  U.  S.  496  (10  Sup. 
Ct.  Rep.   841) ;    White  v.  B.  <6  M.  R.  R.  Co.,  5  Neb.  898; 
Donovan  v.  Kloke,  6  Neb.  124.    In  Union  P.  R,  Co.  v.  Mc- 
Shane,  Justice  Miller  uses  the  following  language  :  *'  That  the 
payment  of  these  costs  of  surveying  the  land  is  a  condition 
precedent  to  the  right  to  receive  the  title  from  the  government 
can  admit  of  no  doubt.     Until  this  is  done,  the  equitable  title 
of  the  company  is  incomplete.     There  remains  a  payment  t& 
be  made  to  perfect  it.     There  is  something  to  be  done,  without 
which  the  company  is  not  entitled  to  a  patent.     The  case, 
clearly,  is  not  within  the  rule  which  authorizes  state  taxation 
of  lands,  the  title  of  which  is  in  the  United  States.     The  rea- 
son of  this  rule  is  also  fully  applicable  to  this  case.    The  United 
States  retains  the  legal  title,  by  withholding  the  patent,  for 
the  purpose  of  securing  the  payment  of  the  expenses ;  and  it 
cannot  be  permitted  to  the  state  to  defeat  or  embarrass  this 
right  by  the  sale  of  the  lands  for  taxes.     If  such  a  sale  could 
be  made,  it  must  be  valid,  if  the  land  is  subject  to  taxation, 
and  the  title  would  pass  to  the  purchaser.     If  no  such  title 
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could  pass,  then  it  is  because  the  land  is  not  liable  to  the  tax^ 
and  the  treasurers  of  the  counties  have  no  right  to  assess  it 
for  that  purpose."  In  concluding  the  learned  judge  says : 
* '  Under  these  views,  we  are  of  the  opinion  that  the  state  had 
no  right  to  tax  lands  for  which  the  cost  of  surveying  had  not 
been  paid,  and  for  which  no  patent  had  been  issued."  We 
feel  under  especial  obligations  to  recognize  the  rule  thus  stated, 
for  the  reason  that  the  people  of  Nebraska,  at  the  time  of  its 
admission  into  the  Union  as  a  state,  entered  into  a  solemn  com- 
pact with  the  general  government,  by  which  it  is  provided 
that  no  taxes  shall  be  imposed  by  said  state  on  lands  or  prop- 
erty therein  belonging  to,  or  which  may  hereafter  be  purchased 
by,  the  United  States.     See  Enabling  Act,  g  4. 

Sec.  710.  Same — Case  overruled.  The  only  obstacle 
we  have  encountered  in  holding  the  property  described  to  be 
exempt  from  taxation  by  the  agencies  of  the  state  is  the  case 
of  Edgington  v.  Cook,  82  Neb.  551  (49  N.  W.  Rep.  869). 
That  was  an  original  action  to  restrain  the  collection  of  taxes- 
assessed  against  lands  in  Nance  county  within  the  limits  of  the- 
former  Pawnee  Indian  reservation.  It  appears  that  the  terms- 
of  sale  were  substantially  the  same  as  those  enumerated  in  the 
petition  in  this  case ;  that  the  plaintiff  therein  had  made  pay- 
ment of  but  one  of  the  three  equal  installments  of  the  pur- 
chase price  and  was  not,  at  the  time  of  the  levy  of  the  taxes  in 
controversy,  entitled  to  a  patent,  the  title  being  in  the  United 
States.  It  was  held  that  the  lands  were  taxable  from  the 
date  of  their  purchase.  It  is  conceded  that  that  case  is  directly 
in  point,  and,  if  it  is  to  be  regarded  as  authority,  is  decisive  of 
the  present  controversy.  But,  in  determining  its  value  as  a 
precedent,  it  should  be  observed — First ,  that  the  court  there- 
in appear  to  have  overlooked  the  case  of  Donovan  v.  Klokcy 
supra  J  in  which  it  is  expressly  held  that  lands  purchased  from 
the  United  States  at  private  entry  are  not  taxable  until  after 
payment  in  full  of  the  purchase-money,  and  that  every  step 
before  that  time,  taken  by  way  of  assessment  or  levy  of  taxes, 
is  void ;  secondy  the  decision  therein  rests  upon  the  authority 
of  Hagenhuck  v.  Reed,  8  Neb.  17,  which  involved  no  question 
of  the  power  to  tax  property  belonging  to  the  United  States ,. 
but  the  right  of  the  state  to  tax  its  own  school  lands  held  by 
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'  individuals  under  a  contract  of  purchase;  and,  thirds  the 
force  oi  Hagenbuck  v.  Reed  as  authority  is  greatly  impaired, 
if  indeed  it  is  not  overruled,  by  subsequent  decisions  of  this 
court.  See  Washington  Co.  v.  Fletcher,  12  Neb.  856  (11  N. 
W.  Rep.  460,  542,  855).  The  last  named  case  recalls  the 
controversy,  as  serious  as  amusing,  between  the  court  and  the 
legislature,  which  grew  out  of  the  decision  in  Hagenbuck  v. 
Reed,  It  was  contended  by  the  legislature  that  school  lands 
which  had  been  sold  by  the  state  on  credit  were  not  taxable 
until  fully  paid  for,  notwithstanding  the  holding  of  this  court 
to  the  contrary.  And  by  an  act  approved  February  20,  1879, 
under  a  preamble  stating  that  said  lands  **  have  not  been  and 
are  not  now  taxable  for  any  purpose  whatever,"  provision 
was  made  for  the  refunding  to  the  purchasers  of  all  money 
paid  as  taxes  thereon.  That  act  was  upheld  in  Washington 
Co.  v.  Fletcher,  apparently  upon  the  ground  that  it  was  a 
legislative  construction  of  prior  acts  inconsistent  with  Hagen- 
-buck  V.  Reed.  While  the  question  of  the  soundness  of  the 
conclusion  in  the  last-named  case  is  not  now  before  us,  that 
case  is  clearly  not  authority  for  the  proposition  asserted  by 
the  appellee  in  this.  Since  we  concur  without  hesitation  in 
holding  that  the  lands  in  this  case  were  not  taxable  at  the  time 
in  question,  it  follows  that  the  case  of  Bdgington  v.  Cook  can- 
not longer  be  accepted  as  authority.  The  judgment  of  the 
district  court  is  reversed,  and  the  case  remanded,  with  instruc- 
tions to  enter  a  decree  in  accordance  with  the  views  herein  ex- 
pressed.    Reversed. 

Sec.  720.    Exemption  of  real  estate  from  taxation. 

I^and  belonging  to  the  United  States  is  not  taxable,  Kohn  y.  Barr^ 
52  Kan.  269  (34  Pac.  Rep.  880);  but  a  leasehold  interest  and  improve- 
ments of  land  belonging*  to  the  United  States  situated  on  the  Hot 
Springs  reservation  was  held  not  exempt  from  taxation  bj  the  state, 
Ex  parte  Oainea,  56  Ark.  227  (19  S.  W.  Rep.  602).  It  is  held  that  im- 
provements on  land  held  under  pre-emption,  homestead  and  timber 
land  culture  laws  of  the  United  States,  on  which  final  proof  has  not 
been  made,  are  subject  to  taxation  against  the  x>ersons  owning  such 
improvements;  also  leasehold  interests  for  a  tenant  of  school  lands 
t>elonging  to  the  state;  also  school  lands  sold  by  the  state,  but  to 
which  the  equitable  title  of  the  purchaser  has  not  been  completed  bj 
full  pajment  of  the  purchase-monej.  In  the  latter  case  the  taxa- 
tion should  be  to  the  extent  of  the  purchaser's  interest,  to  be  deter- 
mined by  the  amount  paid  and  invested  in  improvements  on  such 
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land.  8taU  ex  reL  Sumx  Co.  y.  Tudker  etal,  38  Neb.  56  (56  N.  W.  Rep. 
718).  The  property  of  a  mnnicipal  corporation  is  not  subject  to  tax- 
ation under  general  statutory  provisions  for  the  taxation  of  property, 
City  of  SprinffnUe  v.  Johnson^  Utah  (37  Pac.  Rep.  577);  and  in 
Arkansas  it  is  held  that  in  the  absence  of  a  statute  expressly  so  pro- 
viding, public  prox)erty  is  not  subject  to  assessments  for  local  im- 
provements, Cockrill,  C.  J.,  dissenting,  Board  of  Imp.  v.  School  Dist.^ 
56  Ark.  354  (19  8.  W.  Rep.  969;  16  L,.  R.  A.  418).  This  case  is  sup- 
ported by.  City  of  CUrUon  v.  Henry  Co.y  115  Mo.  557  (22  S.  W.  Rep.  494; 
37  Am.  St.  Rep.  416),  collating  numerous  authorities.  But  in  Kansas 
it  is  held  that  a  county  may  be  made  liable  for  an  assessment,  made 
by  a  city,  for  the  improvement  of  a  street  in  front  of  the  public 
square  belonging  to  it.  CammWa  of  FrankUn  Go,  v.  Otta/wa,  49  Kan. 
747  (81  Pac.  Rep.  788;  33  Am.  St.  Rep.  396). 

The  state  alone  has  x>ower  to  grant  an  exemption  from  taxa- 
tion.    Whiting  v.  Weit  PoirU,  88  Va.  905  (14  S.  K.  Rep.  698).     Statutea 
exempting  property  from  taxation  are  to  be  strictly  construed. 
WHmififfton  A  Weldan  B,  B.  Co,  v.  Alal^rook,  110  N.  C.  137  (14  S.  E.  Rep, 
652);  State  ex  rel.  Ward  v.  Board  of  Assessors,  46  La.  (15  So.  Rep. 

384);  People  ex  rel.  Pavey  v.  Byan,  138  111.  85  (27  N.  E.  Rep.  694);  City 
of  Auburn  v.  Toung  Men's  Christian  Ass*n,  86  Me.  244  (29  Atl.  Rep. 
992).  Brodie  v.  Fitzgerald,  57  Ark.  445  (22  S.  W..Rep.  29).  Citing,  1 
Desty,  Tax'n,  p.  80,  and  cases  cited;  Bailway  Co.  v.  Loflin,  30  Ark» 
693;  Tucker  v.  Ferguson,  22  Wall,  575;  Commissioners  of  Frederick  Co.. 
V.  Sisters  of  Charity  of  St.  Joseph,  48  Md.  38.  Where  property  which 
the  legislature  might  originally  have  exempted  from  taxation  has 
been  omitted  from  an  assessment,  it  has  power  to  ratify  and  con- 
firm the  tax  as  imposed.  Van  Beventer  v.  Long  Island  City  et  at.,  139 
N.  Y.  133  (34  N.  E.  Rep.  774).  The  legislature  has  power  to  ex- 
empt property  from  taxation  which  is  lawfully  on  the  assessment 
roll  in  process  of  assessment,  provided  its  act  takes  effect  before  the 
time  prescribed  by  the  statute  for  the  assessment  roll  to  be  closed^ 
N.  Y.  Laws  1893,  ch.  498,  construed.  People  ex  rel,  American  Bible  Soe, 
V.  Com'rs  of  Taxes  and  Assessments,  142  N.  Y.  348  (37  N.  K.  Rep.  116)* 
When  a  building  ceases  to  be  used  for  exempt  purposes,  the  exemp- 
tion ceases.  Pennsylvania  Act  Apr.' 8th,  1873;  Act  May  14th,  1874^ 
applied.  City  of  Philadelphia  v.  Jeioish  Hospital  Ass'n,  148  Pa.  St.  454 
(23  Atl.  Rep.  1135).  An  exemption  of  property  so  long  as  it  may  be 
used  for  a  particular  purpose  does  not  extend  to  property  rented 
out,  although  the  rent  be  applied  to  the  purpose  specified.  CUy  of 
LouismOe  v.  Board  of  Trade,  90  Ky.  409  (14  S.  W.  Rep.  408;  9  L.  R.  A. 
629).  Where  a  railroad  company,  having  an  exemption  from  taxa- 
tion, is  authori2sed  by  statute  to  consolidate  with  another  company ,^ 
such  consolidated  company  acquires  the  benefit  of  such  exemption* 
Miss.  Acts,  p.  675,  applied.  Natchez,  J.  dt  C.  B.  B.  Co.  v.  Lambert,  70 
Miss.  779  (13  So.  Rep.  33).  As  to  the  power  of  the  legislature  of  a 
state  to  grant  to  a  railroad  company,  in  its  charter,  a  perpetual  ex- 
emption from  taxation.     Wilmington  dt'  Weldon  B.  B.  Co.  v.  Alsbrook, 
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110  N.  C.  137  (14  S.  E.  Rep.  652).  CoUatiner  aind  diflCUBsing'  authori- 
ties. As  to  what  property  of  a  railroad  compan  j  is  exempt  tinder  a 
statute,  exempting'  from  taxation  property  belonging-  to  any  rail- 
road company  '*  necessarily  used  "  in  its  operation,  see  Chicago^  St. 
P.,M.A  0.  By.  Co.  y.  Bay  field  County,  87  Wis.  188  (58  N.  W.  Rep. 
245).  A  statute  exempting  property  of  a  charitable  institution  for 
the  care  of  orphans  is  not  unconstitutional  on  the  ground  that  it 
renders  no  public  service.  ZaM  y.  LouiiviUe  Baptist  Orphan**  Home, 
92  Ky.  80  (17  8.  W.  Rep.  212).  A  statute  prescribing  what  property 
should  be  exempt  from  taxation  does  not  repeal  a  prior  special  law 
exempting  the  property  of  a  special  corporation  from  taxation, 
which  class  is  not  included  in  the  latter  statutes.  Mo.  Const.  1875, 
art.  10,  i  6  applied.  State  y.  St.  Joseph**  Convent  of  Mercy,  116  Mo. 
575  (22  S.  W.  Rep.  811).  In  Indiana  the  ordinance  of  1787  provided 
that  the  lands  of  the  Indians  should  "  never  be  taken  from  them 
without  their  consent,"  and  the  state  of  Indiana  agreed  to  protect 
them  in  that  right  when  admitted  into  the  Union  as  a  state.  This 
provision  has  been  held  to  exempt  from  taxation  the  lands  con- 
templated by  it.  But  it  is  held  that  lands  within  the  Miami  reser- 
vation and  patented  to  a  Miami  Indian,  but  sold  to  a  white  man 
and  afterwards  repurchased  by  a  Miami,  are  not,  in  latter*s  hands, 
exempt  from  taxation.  Bevotr  v.  State  ex  rel.  Brauyan,  Ind. 
(36  N.  Ki  Rep.  1109).  Land  in  Michigan  patented  to  a  "not-so- 
competent  Indian,"  under  the  treaties  of  August  2,  1855,  and  Octo- 
ber 18, 1864,  prohibiting  its  alienation  by  the  patentee  without  the 
-consent  of  the  government,  which  provision  is  incorporated  in  the 
patent,  is  not  subject  to  taxation  by  the  state.  Auditor  General  v. 
WaUame,  94  Mich.  180  (53  N.  W.  Rep.  1097).  It  is  held  by  a  divided 
•court  that  the  buildings  owned  and  used  by  the  American  Sunday 
School  Union  for  the  sale  of  its  own  publications  and  other  stand- 
ard works  at  a  profit,  so  as  to  make  the  union  self-supporting,  are 
not  exempt  from  taxation,  although  such  society  is  a  "  purely  pub- 
lic charity"  carried  on  for  religious  purposes  which  declares  no 
•dividends  and  divides  no  profits.  American  Sunday  School  Union  v. 
Taylor,  161  Pa.  St.  307  (29  Atl.  Rep.  26;  23  L.  R.  A.  695).  One  who 
builds  a  cottage  upon  land  owned  by  a  camp  meeting  association 
under  a  parol  license  becomes  a  tenant  in  possession  of  so  much  of 
the  land,  and  as  against  him  the  cottage  and  the  land  occupied 
thereby,  may  be  assessed  for  taxation.  InhabUante  of  Foxerojt  v. 
Straw,  86  Me.  76  (29  Ati.  Rep.  950).  The  mere  purchase  of  land  for 
future  use  as  burial  grounds  and  platting  the  same,  and  its  use  for 
the  purpose  of  raising  flowers  for  the  adjoining  cemetery  does  not 
make  it  *'  subservient  to  burial  purposes  "  within  the  meaning  of  a 
charter  exempting  such  land  from  taxation.  BoeehiU  Cemetery  Co.  v. 
Kern,  ^dl  TU.  483  IX^  N.  E.  Reo.  240). 

A  statute  (N.  Y.  I^aws,  1887,  ch.  398)  providing  that  the  prop- 
erty of  an  institution  "shall  not  be  subject  to  local  taxation/*  ex- 
empts such  property  from  *all  taxation  except  for  state  purposes. 
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PMple  ex  reL  Pratt  Intt.  y.  Board  of  Assesiors,  141  N.  Y.  476  (36  N.  E. 
Rep.  508);  but  a  g'eneral  exemption  from  taxation  does  not  include 
special  assessment  for  local  improvements.  Board  of  Improvement  v. 
School  Diet.,  56  Ark.  354  (19  S.  W.  Rep.  069;  16  U  R.  A.  418);  lUinaie 
Cent.  B.  Co.  y.  CUyofMaUoon,  141  111.  32  (30  N.  E.  Rep.  773);  Blooming- 
ton  Cemetery  Aes^n  y.  People,  139  111.  16  (28  N.  E.  Rep.  1076).  The  same 
is  held  in  Kentttcky  nnder  Ky.  Gen.  8tat.,ch.  92,  art.  1,  i  l^KHguey. 
Trustees  of  Orphanage  of  the  Good  Shepherd,  94  Ky.  439  (22  S.  W.  Rep. 
750);  and  under  Mo.  Const.,  art.  10,  $  6;  Rey.  Stat.,  1889,  §  7504,  City 
4>f  CUnton  V.  Henry  Co,,  115  Mo.  557  (22  S.  W.  Rep.  494;  37  Am.  St. 
Rep.  415).  An  exemption  of  property  from  ''  all  taxation  "  was  held 
not  to  include  special  assessments  made  for  municipal  improve- 
ments.  Winona  db  St.  P,  R,  Co,  y.  City  of  Watertownet  al.,lS,  Dak. 
46  (44  N.  W.  Rep.  1072).  See  opinion  for  exhaustive  consideration  of 
this  question  and  collation  of  numerous  authorities.  The  same  was 
held  in  Kentucky  in  construing  a  statute  (Ky.  Acts  1869-70,  vol.  1 , 
p.  181)  providing"  that  the  property  of  certain  charitable  institutions 
*'  shall  be  exempt  from  all  taxation  by  state  or  local  laws  for  any 
purpose  whatever."  Zabel  v.  LouismUe  Baptist  Orphaned  Home,  92  Ky. 
89  (17  8.  W.  Rep.  212).  These  cases  are  supported  by  City  of  Beatrice 
V.  Brethren  Church,  41  Neb.  358  (59  N.  W.  Rep.  932). 

Sec.  721.    Same— Construction  of  statutes.    Unsur- 

yeyed  lands  acquired  by  the  Central  Pac.  Ry.  Co.,  under  Act  of  Con- 
gress, July  1, 1862,  and  July  2, 1864,  are  exempt  from  taxation  by  the 
state.  States.  Central  Pac.  By.  Co,,  21  Nev.  94  (25  Pac.  Rep.  442).  Ex- 
emption from  taxation  of  the  lands  of  the  Central  Pacific  Railroad 
Company  under  Act  of  Congress,  July  10,  1886,  construed  and  dis- 
cussed. State  Y.  Central  Pac.  B.  Co.,  21  Nev.  247  (30  Pao.  Rep.  686); 
State  Y.  Central  Pac.  B.  Co.,  21  Nev.  260  (30  Pac.  Rep.  689).  An  ex- 
haustive consideration  of  the  power  of  legislature  to  exempt  the 
property  of  railroads  from  taxation  or  accept  a  per  cent,  of  their 
gross  earnings  in  lieu  of  taxes.  Dak.  I<aws,  1883,  ch.  99,  construed 
and  held  constitutional.  Northern  Pacific  B.  Co.  v.  Barnes,  2  N.  Dak. 
310  (51  N.  W.  Rep.  386).  A  constitutional  provision  (Ark.  Const.,  art. 
16,  ^  5)  exempting  ''  buildings  and  grounds  and  materials  used  ex- 
clusively for  public  charity  "  does  not  include  prox)erty  leased  or 
rented,  and  from  which  revenue  is  derived,  though  the  same  be  ap- 
plied solely  to  support  the  charity.  Brodie  v.  Fitzgerald,  57  Ark.  445 
(22  S.  W.  Rep.  29).  Colo.  Const.,  art.  10,  i  3,  construed  and  applied. 
Empire  L.  <&.  C.  Co.  v.  Board  of  Co.  Com. ,  1  Colo.  App.  205  (28  Pac. 
Rep.  482);  Dykey.  Whyte,  17  Colo.  296  (29  Pac.  Rep.  128).  Ga.  Const., 
art.  7,  §  2,  par.  2;  Code,  §  798,  applied — elands  belonging  to  the  state. 
Trustees  of  Academy  of  Richmond  County  v.  City  Council,  90  Ga.  634  (17 
S.  E.  Rep.  61).  Where  a  statute  (111.  Rey.  Stat.,  1891,  ch.  24,  art.  8,  § 
5)  provides  that  all  general  taxes  levied  by  a  city  shall  be  uniform, 
a  provision  in  a  special  charter  of  a  city  reorganized  under  the  stat- 
ttte,  exempting  certain  agricultural  lands  from  taxation,  will  not 
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continue  to  exempt  such  property  from  city  taxes.  JUaffward  v.  Peo- 
ple, 145  lU.  55  (33  N.  K.  Rep.  885).  111.  Rev.  Stat.,  ch.  120,  ^  2,  applied 
—exemption  of  church  and  school  property.  People  ex  reL  Patey  y. 
Ryan,  138  111.  263  (27  N.  B.  Rep.  10»5).  Under  Ky.  Const.,  art.  13,  §  1, 
the  leg-islature  has  no  x>ower  to  exempt  the  property  of  a  private 
corporation  from  state  taxation  without  requiring'  some  public  serv- 
ice to  the  state  as  the  consideration  for  such  exemption.  Commcu- 
wedUh  y.  MacKibhen,  90  Ky.  384  (14  S.  W.  Rep.  372;  29  Am.  St.  Rep.  382). 
This  principle  applied  in  the  construction  of  Kentucky  Act  April 
22d,  1882.  Clark  v.  LouisvUUWater  Co.,  90  Ky.  515  (14  S.  W.  Rep.  502). 
In  Kentucky,  the  general  assembly  by  an  act  approved  April  22, 
1890,  provided  for  a  tax  on  all  property  owned  by  white  persons 
within  a  given  territory,  for  the  purpose  of  maintaining  a  graded 
school  for  white  pupils;  under  this  statute,  it  is  held  that  property 
owned  by  a  corporation  is  not  exempt  unless  it  be  affirmatively 
shown  that  the  stockholders  are  black  persons.  Board  of  Trusteee  v. 
Bell  Co,  Coke  <&  Imp,    Co,,        Ky.  (27  S.   W.  Rep.  862).    For  the 

construction  of  a  special  Ky.  Stat.  1873,  exempting  property  of  an 
Odd  Fellows'  Lodge.  City  of  Henderson  v.  Sirangere*  Rett  Lodge  No, 
IS,  I,  0,  0,  F,        Ky.  (17  S.  W.  Rep.  215).    A  statute  (La.  Const. 

1879,  art.  207)  exempting  property  used  for  *•  school  purposes  "  does 
not  exempt  a  school  building  in  which  stenography  and  typewriting 
are  exclusively  taught.  Lichentag  v.  Tax  Collector  of  First  Disiriei,  46 
La.  An.  (15  So.  Rep.  176).     For  further  construction  of  this  stat- 

ute, see  State  ex  rel.  Ward  v.  Board,  46  La.  An.  (15  So.  Rep.  384). 

Me.  Rev.  Stat.  ch.  6,  §  6,  applied.    Inhabitants  of  Foxcroft  v.  Piscata- 
quis Yal,  Camp-Meeting  Astfn,  86  Me.   78  (29  Atl.  Rep.  951).    Mass. 
Pub.  Stat.,  ch.  11,  (  5,  cl.  3,  as  amended  by  Stat.  1889,  ch.  465,  ap- 
plied, and  held  to  exempt  the  property  of  a  temx>erance  society. 
Young  Men's  Benevolent  Soc,  v.  FaM  River,  160  Mass.  409  (36  N.  E.  Rep. 
57).    The  Michigan  statute.  How.  St.,  }  5052,  subd.  6,  which  exempts 
lands  from  tax  to  build  school  houses  unless  the  school  house  site  is 
situated  within  two  and  one-half  miles  of  the  land  applies  only  to 
primary  schools.     In  graded  school  districts  all  the  land  may  be 
taxed  for  the  erection  of  the  school  house.     Keweenaw  Ass*n  v.  Sehool 
Diet,  No,  1,  98  Mich.  437  (57  N.  W.  Rep.  404).    Mich.  Sp.  Laws,  1865, 
ch.  2,  8,  construed  and  applied — exemption  of  lands  granted  to  a 
railroad.     State  ex  rel,  Marr  v.   Luther,  56  Minn.  156  (57  N.  W.  Rep. 
464),    Under  Minn.  Const,  art.  9,  §  3,  and  G^en.  Stat.  1878,  ch.  if,  §  5, 
exempting  from  taxation  '*  all  public  school  houses,  academies,  col- 
leges, universities,  seminaries  of  learning,  with  the  books  and  fur- 
niture therein,  and  the  grounds  attached  to  such  building^s,  neces- 
sary for  the  proper  occupancy,  use  and  enjoyment,  and  not  leased  or 
otherwise  used  with  a  view  to  profit,"  it  is  held  that,  houses  erected 
upon  such  lands  of  a  college  near  its  buildings  as  residences  for  the 
professors  or  faculty  are  exempt,  but  a  portion  of  the  land  in  a  state 
of  nature,  partially  covered  with  forest  trees,  and  partially  swampy, 
which  has  never  been  improved  or  used,  is  not  exempt.  Ramsey  Coun- 
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ty  V.  Macalaster  Col,  51  Minn.  437  (53  N.  W.  Rep.  704).  This  statute 
exempt  seminaries  erected  and  owned  by  private  persons,  and  sup- 
ported by  their  patronage;  and  the  words,  **  not  leased  or  otherwise 
used  with  a  view  to  profit,"  do  not  relate  to  revenues  derived  from 
the  use  of  the  seminary  property  for  the  legitimate  purposes  of  an 
institution  of  learning,  but  to  its  use.  for  other  purposes.  Nelson  v. 
Stryker  Seminary,        Minn.  (53  N.  W.  Rep.  1133).    A  statute  (Mo. 

Const.,  art.  10,  ^  6;  Rev.  Stat.  1889,  J  7504)  exempting  realty,  "with 
the  buildings  thereon,"  when  used  for  schools,  does  not  include  office 
furniture,  nor  the  furniture  of  a  mechanical  laboratory,  not  fastened 
to  the  building.  Oity  of  Kansas  y.  Kansas  City  Medical  College,  111  Mo. 
141  (20  S.  W.  Rep.  35).  The  exemption  from  taxation  of  the  property 
of  "  institutions  of  purely  public  charity,"  under  Mont.  Const.,  art. 
12,  4  2,  and  Revenue  Act  1891,  §  2  (Acts  Second  Sess.  p.  73)  ex-^ 
tends  only  to  the  property  actually  used  exclusively  for  chari- 
table purposes.  Montana  Catholic  Missions  8>  J.  v.  Letds  and 
Clark  Co.,  13  Mont.  559  (35  Pac.  Rep.  2;  22  L.  R.  A.  684). 
Neb.  Comp.  Stat.,  ch.  77,  art.  1,  §  2,  exempting  from  taxation  "prop- 
erty which  may  be  exclusively  for  religious  purposes,"  does  not  ex- 
tend to  property  owned  by  a  religious  society  separate  and  distinct 
from  that  on  which  is  situated  its  church  edifice,  although  such 
society  has  an  intention  to  erect  a  church  thereon  and  the  rents 
from  such  property  are  being  devoted  to  a  fund  for  that  purpose. 
First  Christian  Church  of  Beatrice  v.  City  of  Beatrice,  39  Neb.  432  (58 
N.  W.  Rep.  166).  N.  J.  Revision,  p.  1152,  applied.  State  v.  Cham- 
berlain, 54  N.  J.  Iv.  549  (24  Atl.  Rep.  479);  State  v.  Chamberlain,  55 
N.  J.  Iv.  252  (26  Atl.  Rep.  913).  2  N.  C.  Rev.  Stat.,  p.  335,  construed— 
exemption  from  taxation  granted  in  the  charter  of  a  particular  rail- 
road company — power  of  legislature  to  grant  such  exemption  dis- 
cussed. Wilmington  <fe  Weldon  B,  B.  Co.  v.  Alsbrook,  110  N.  C.  137  (14 
S.  E.  Rep.  652).  Okla.  Stat.,  1893,  ch.  70,  construed.  Territory  exrel. 
Sampson  et  al.  v.    Clark,         Okla.  (35  Pac.   Rep.  882).    Under 

Okla.  Stat.,  ch.  75,  (  3,  improvements  made  by  homestead  settlers 
upon  government  lands  are  subject  to  taxation  and  are  not  exempt 
under,  i  56,  Organic  Act,  providing  that  "  no  tax  shall  be  imposed 
upon  the  property  of  the  United  States."  Crocker  v.  Donovan,  1 
Okla.  165  (30  Pac.  Rep.  374).  Pa.  Act  1889  (Pub.  I^aws  431), 
§  21,  applied — exemption  of  manufacturing  corporations.  Com- 
monwealth V.  Thaekra  Man'ufg  Co.,  156  Pa.  St.  510  (27  Atl.  Rep.  13). 
A  **  Masonic  Home,"  the  benefits  of  which  are  limited  to  Free- 
masons, is  not  an  "institution  of  purely  public  charity,"  within  the 
meaning  of  Pa.  Const.  1874,  art.  9,  §  1,  exempting  such  institutions 
from  taxation.  Act  May  6, 1871;  Act  May  14,  1874,  applied.  City  of 
Philadelphia  v.  Masonic  Home  of  Pennsylvania,  160  Pa.  St.  572  (28  Atl. 
Rep.  954;  40  Am.  St.  Rep.  954;  23  L,.  R.  A.  545).  Pa.  Act  May  4, 1874 
applied — exemption  of  church  property.  Oity  of  Philadelphia  v.  Barber 
et  al.,  160  Pa.  123  (28  Atl.  Rep.  644). 
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BIBBINS  V.CLARK. 
(        la.  ) 

Lien  of  firm  taxes  on  land  of  partner.    Under  the  Iowa 

statute.  Code,  §  865,  taxes  assessed  against  a  firm  on  its  personal 
property  are  a  lien  on  the  land  of  a  partner. 

Priority  of  tax  lien.  Under  a  statute  making*  taxes,  assess- 
ed on  personal  property,  a  lien,  generally,  on  the  real  estate  of  the 
person  taxed,  it  is  held,  by  a  divided  court,  that  such  taxes  are  sub- 
ject to  existing  liens  upon  such  real  estate.  Overruling,  Trust  Oo, 
V.  Foung,  81  la.  732  (39  N.  W.  Rep.  116;  46  N.  W.  Rep.  1103). 

Recovery  of  redemption  money.    One  who  is  compelled 

to  redeem  from  a  tax  sale  in  order  to  protect  his  own  interest  in 
land,  cannot  recover  the  redemption  money  from  one  who  simply 
owed  the  taxes,  but  who  had  no  interest  in  the  land  to  be  benefited 
by  the  redemption. 

KiNNB,  J. 

Sec.  722.  Facts  stated.  The  facts  in  this  case  are  that 
during  the  years  1886,  1887,  and  1888,  defendants  W.  W. 
Clark,  Lavina  W.  Clark,  and  A.  W.  Ford  were  copartners 
doing  business  in  the  city  of  Des  Moines  under  the  firm  name 
of  W.  W.  Clark  &  Co. ;  that  one-half  of  the  taxes  upon  the 
personal  property  of  W.  W.  Clark  &  Co.  for  1887  were  not 
paid  by  them,  and  the  entire  tax  upon  their  personal  property 
for  1888  were  not  paid  by  them  ;  that  November  ] ,  1888,  M.  W. 
Bibbins  sold  and  conveyed  to  W.  W.  Clark  certain  lots  in  Lee 
township,  city  of  Des  Moines,  subject  to  a  mortgage  of  $10,000 
and  interest,  which  grantee  assumed  and  agreed  to  pay  as  part 
of  the  purchase  price  of  said  property ;  that  as  a  part  of  said 
transaction,  and  simultaneously  with  the  execution  of  said 
deed,  W.  W.  Clark,  for  a  part  of  the  purchase  price  of  said  lots, 
executed  and  delivered  to  Bibbins  a  purchase -money  mortgage 
on  said  lots  (afterwards  assigned  to  plaintiff),  in  which  he 
covenanted  that  said  premises  were  free  from  incumbrance 
except  said  mortgage  of  $10,000,  and  that  he  would  warrant 
and  defend  the  title  of  said  premises  against  all  persons  law- 
fully claiming  the  same;  that  December  7,  1889,  W.  W. 
Clark  conveyed  the  lots  to  Lavina  W.  Clark ;  that  January  7, 
1890,  plaintiff  obtained,  in  Polk  county  district  court,  against 
W.  W.  Clark  and  Lavina  W.  Clark,  a  decree  foreclosing  said 
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purchase-money  mortgage,  and  under  a  special  execution 
thereon  the  lots  were  sold  to  her  at  sheriff's  sale,  February  19, 
1890,  for  the  full  amount  of  the  mortgage  debt ;  that  Decem- 
ber 7,  1890,  the  treasurer  of  Polk  county  sold  said  lots  at  tax 
sale  to  A.  C.  Miller  for  the  said  unpaid  personal  property 
taxes  of  W.  W.  Clark  &  Co.,  amounting  to  $899.28,  and  exe- 
cuted to  him  a  tax-sale  certificate ;  that  February  20,  1891, 
after  the  sheriff's  sale  to  plaintiff,  the  Clarks  having  failed  to 
pay  interest  on  the  $10,000  mortgage,  the  holder  brought  suit 
to  foreclose  said  mortgage,  and  in  June,  1891,  after  the  pres- 
ent suit  was  brought,  plaintiff,  to  prevent  loss,  and  obtain  an 
extension  and  renewal  of  said  mortgage,  was  compelled  to  pay 
said  personal  property  taxes  and  redeem  from  said  tax  sale  to 
Miller;  that  at  all  of  the  times  aforesaid  W.  W.  Clark  and 
Lavina  W.  Clark  were  the  owners  of  certain  real  estate  de- 
scribed, which  was  primarily  liable  for  said  personal  property 
taxes.  Plaintiff"  prays  judgment  against  Polk  county,  W.  W. 
Clark  &  Co.,  W.  W.  Clark,  Lavina  W.  Clark,  and  A.  W. 
Ford,  and  each  of  them,  for  the  amount  of  said  taxes,  interest 
and  costs ;  that  the  tax  sale  be  set  aside,  annulled,  and  ordered 
returned  and  refunded;  that  defendants'  said  property  be  decreed 
primarily  liable  for  said  taxes,  and  a  special  execution  issued 
for  the  sale  thereof ;  that  plaintiff  have  such  other  and  further 
relief  as  in  equity  she  ought  to  receive.  To  the  amended 
petition  all  of  the  defendants  demur,  alleging  that  the  facts 
stated  do  not  entitle  plaintiff  to  the  relief  demanded,  and 
defendant  W.  W.  Clark  further  alleging  that  if,  upon  the  facts 
stated,  defendant  is  liable  to  plaintiff  for  said  taxes,  plaintiff 
has  a  complete  and  adequate  remedy  at  law.  The  district 
•court  having  sustained  the  demurrers,  plaintiff  elected  to  stand 
upon  her  petition  as  amended,  and  from  the  rulings  on  the 
demurrers  and  the  judgment  dismissing  her  petition  and  for 
costs,  she  brings  this  appeal. 

Sec.  723.  Lien  for  firm  taxes  on  partner's  land. 
Our  statute  provides  that  "taxes  upon  real  property  are  here- 
by made  a  perpetual  lien  thereon  against  all  persons  except 
the  United  States  and  this  state;  and  taxes  due  from  any 
person  upon  personal  property  shall  be  a  lien  upon  any  real 
property  owned  by  such  person,  or  to  which  he  may  acquire 
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a  title,  and  the  treasurer  is  authorized  and  directed  to  collect 
the  delinquent  taxes  by  the  sale  of  any  property  upon  which 
the  taxes  are  levied,  or  any  other  personal  or  real  property  be- 
longing to  the  person  to  whom  the  taxes  are  assessed."  Code» 
§  866.  The  taxes  in  controversy  were  assessed  on  personalty 
of  the  firm  of  W.  W.  Clark  &  Co.  The  real  estate  sought  to 
be  holden  for  said  ttfxes,  and  which  was  sold  therefor,  had 
been  deeded  by  one  M.  W.  Bibbins  to  W.  W.  Clark,  a  mem- 
ber of  said  firm.  It  is  claimed  that,  as  the  taxes  were  assessed 
against  the  firm  on  its  property,  and  as  the  lots  had  been 
deeded  to  Clark  individually,  the  case  is  not  within  the  statute 
above  quoted,  which  makes  taxes  *'  due  from  any  person  a 
lien  upon  any  property  owed  by  such  person ;"  that  in  fact 
the  owner  of  the  property  and  the  person  from  whom  the 
taxes  are  due  are  not  the  same.  The  question  thus  presented 
is,  may  taxes  assessed  against  a  firm  on  its  personal  property 
become  a  lien  on  the  individual  real  estate  of  a  partner? 
While  it  is  true  that  the  taxes  assessed  on  firm  property  are  a 
demand  against  the  partnership  as  such,  they  are  also  a  de- 
mand against  each  member  of  the  copartnership.  Each  co- 
partner is  liable  individually  for  the  firm  debts  and  obligations^ 
and  these  include  taxes.  These  taxes  being  due  from  Clark 
as  a  copartner,  as  well  as  from  the  firm,  would  become  a  lien 
upon  his  real  estate,  See,C^a/i«  v.  Streetery  124  U.  S,  860 
(8  Sup.  Ct  Rep.  529). 

Sec.  724.     Priority  of  tax  lien — Case  overruled.    It 

is  conceded  by  counsel  that  the  facts  in  this  case  present  for 
our  determination  the  same  question  as  that  involved  in  the 
case  of  Trust  Co.  v.  Toung,  81  la.  782  (89  N.  W.  Rep.  116; 
46  N,  W.  Rep.  1108).  It  was  there  held  that  taxes  on  per- 
sonal property  which  became  a  lien  upon  mortgaged  real 
estate  after  foreclosure  and  sale  of  the  mortgaged  premises, 
and  prior  to  the  expiration  of  the  period  of  redemption,  were 
a  lien  superior  to  any  right  acquired  by  the  holders  of  the 
mortgage  by  virtue  of  the  foreclosure  and  sale  of  the  prop- 
erty. On  a  rehearing,  the  majority  of  the  court,  as  then  con- 
stituted, adhered  to  the  doctrine  announced  in  the  original 
opinion.  Justices  Granger  and  Robinson  dissenting.  The 
writeis  who  has  since  become  a  member  of  the  court,  while 


860  BIBBINS    V.    CLARK.  §  724 

appreciating  the  importance  of  the  question  presented,  and 
being  fully  impressed  with  the  necessity  of  adhering  to  estab- 
lished precedents,  is  nevertheless  unable  to  concur  in  the 
opinion  of  the  majority  of  the  court  as  then  constituted  in  so 
far  as  it  relates  to  the  priority  of  liens.  Taxes  become  liens 
by  virtue  of  statute  only,  and,  when  created,  the  lien  is  not 
to  be  enlarged  by  judicial  construction.  Cooley,  Tax'n,  444; 
Ekssty,  Tax'n,  p.  784 ;  Jaffray  v.  Anderson,  66  la.  710  (24 
N.  W.  Rep.  527) ;  Trust  Co.  v.  Toung,  81  la.  788  (89  N. 
W.  Rep.  116;  46  N.  W.  Rep.  1108).  Now,  our  statute  does 
not  provide,  either  expressly  or  by  implication,  that  taxes  due 
upon  personal  property  shall  be  a  lien  upon  real  estate  owned 
by  such  person,  superior  to  any  lien  then  existing  thereon.  It 
simply  says,  as  to  such  taxes,  they  shall  be  a  lien  upon  any 
real  estate  he  owns,  or  which  he  may  afterwards  acquire.  To 
hold  that  a  mere  statutory  creation  of  a  lien  upon  real  estate, 
without  more,  is  equivalent  to,  and  to  be  construed  as, 
creating  a  lien  superior  to  existing  liens  thereon,  i&,  as  it  seems 
to  us,  not  only  overriding  all  rules  of  constroction,  but  it  is 
inconsistent  with  our  holding  in  the  construction  of  ether 
statutes  where  similar  language  is  employed.  The  statute 
provides  that  judgments  of  the  supreme  and  district  courts  of 
this  state  *'  are  liens  upon  the  real  estate  owned  by  the  defend- 
ant at  the  time  of  such  rendition,  and  also  upon  all  he  may 
subsequently  acquire  for  the  period  of  ten  years  from  the  date 
of  the  judgment."  Code,  §  2882.  It  has  never  been  claimed 
under  that  statute  that  a  judgment  was  thereby  made  a  lien 
prior  to  an  existing  lien  upon  the  real  estate  of  the  party. 
Yet,  applying  the  rule  of  the  majority  opinficn  in  the  Young 
Case,  it  could  be  said  with  as  n^och  reason  as  in  the  case 
at  bar,  thsft  the  lien  thus  created  by  statute  was  superior  to  all 
existii^  liens  against  the  real  estate  of  the  judgment  debtor. 
So  it  is  provided  in  bastardy  proceedings  that  upon  filing  the 
complaint  ''  a  lien  shall  be  created  npon  the  real  property  of 
the  accused,"  etc.  Code,  §  4717.  Was  the  claim  ever  made 
that  such  a  lien  was  superior  to  all  others  then  existing  against 
the  land  of  the  accused?  In  these  and  other  cases  which 
might  be  cited  the  language  ^sed  to  give  the  lien  is  general,  as 
in  the  case  at  bar.  In  none  of  them  is  it  said  that  the  lien 
shall  be  prior  to  existing  liens,  but  in  each  case  the  priority  of 
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the  lien  is  left  to  be  determined  by  the  rules  of  law  applicable 
to  all  liens  in  the  absence  of  special  provisions.  An  examina- 
tion of  our  statutes  will  show  that  when  the  legislature  has 
intended  to  create  a  lien  which  would  take  precedence  of  ex- 
isting liens,  apt  language  has  been  used  to  express  such  inten- 
tion. See  Code,  §  1658,  and  ch.  100,  Acts  16th  Gen.  Assem. 
The  section  under  consideration  makes  a  clear  distinction 
between  liens  upon  real  estate  for  taxes  assessed  thereon  and 
liens  upon  real  estate  for  taxes  assessed  upon  personal  prop- 
erty. In  the  former  case  the  lien  is  *'  against  all  persons," 
and  "perpetual;"  in  the  latter  it  is  simply  declared  that  there 
shall  be  a  lien.  Now,  in  the  opinion  referred  to  this  language 
of  the  statute  is  so  enlarged  by  construction  that  in  effect  the 
statute  is  made  to  say  that  this  lien  upon  real  estate  for  per- 
sonal taxes  shall  be  superior  to  all  other  liens  then  existing 
against  said  real  estate.  The  statute  does  not  say  so,  the 
legislature  has  not  so  declared,  nor  can  any  such  result  be 
reached  by  applying  to  this  provision  of  the  statute  the  same 
rule  of  construction  applied  to  like  language  used  elsewhere 
in  the  Code.  Why  should  a  special  rule  of  construction  be 
created  for  this  particular  statute  ?  What  reason  is  there  for 
saying  that  this  provision,  simply  creating  a  lien,  means  more 
than  it  says?  In  the  Young  Case  it  is  said  in  the  majority 
opinion  :  "  It  is  a  general  principle  in  our  system  of  taxation 
that  when  taxes  are  made  a  lien  upon  real  estate  they  become 
prior  and  superior  to  all  mortgage  or  judgment  liens."  As  to 
taxes  assessed  against  personalty  and  by  statute  made  a  lien 
upon  realty,  without  provisions  for  priority,  the  above  state- 
ment, in  our  judgment,  finds  no  support  in  the  authorities. 
Touching  this  question,  the  supreme  court  of  South  Dakota, 
in  the  recent  case  of  Miller  v.  Anderson ^  1  S.  Dak.  589  (47 
N.  W.  Rep.  957),  said:  '*  But,  reading  the  entire  section 
1612  together,  it  is  inexplicable  to  us  why,  if  the  legislature 
intended  to  put  both  real  and  personal  taxes  on  a  common 
footing,  and  make  them  both  liens  to  the  same  extent  and  of 
the  same  rank,  they  should  not  have  used  terms  at  least  sug- 
gestive of  such  intent.  If  by  force  of  a  general  principle,  as 
stated  in  the  majority  opinion  of  the  supreme  court  of  Iowa, 
hereinafter  referred  to,  the  lien  declared  was  necessarily  a 
first  one,  why  was  it  not  as  safe  to  rely  upon  that  principle  in 
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the  case  of  real  estate  taxes  as  in  the  case  of  personal  prop- 
erty taxes?  As  to  the  former,  they  were  careful  to  state  that 
the  Hen  was  *  against  all  persons ;'  thus  definitely  fixing  its 
rank  as  a  lien;  and  then  in  direct  contradistinction  as  to  per- 
sonal property  taxes,  they  provide  that  they  shall  simply  be  a 
lien.  Gathering  the  meaning  and  intent  of  this  act  from  its 
language  (and  this  is  a  primary  rule  of  construction),  we  con- 
clude that  that  part  of  said  section  1612  which  relates  to  per- 
sonal property  taxes  gives  a  lien  for  the  same  to  the  tax 
creditor  from  the  time  they  become  due  upon  any  real  prop- 
erty then  owned  or  subsequently  acquired  by  the  tax  debtor, 
subject,  however,  as  in  case  of  other  liens  created  by  law,  to 
general  statutes  governing  questions  of  priority  or  rank."  A 
majority  of  the  court  as  now  constituted  is  in  full  accord  with 
the  views  expressed  by  Mr.  Justice  Granger  in  his  dissenting 
opinion  in  the  Young  Case.  The  writer  has  given  this  ques- 
tion a  careful  investigation,  and  is  convinced  that  the  rule  of 
the  majority  opinion  in  the  Young  Case  is  wrong,  and  that 
by  it  the  letter  and  spirit  of  the  statute  is  unwarrantably  ex- 
tended by  judicial  construction,  to  the  great  detriment  of 
other  lienholders,  and  an  effect  given  to  that  part  of  the 
statute  never  contemplated  by  the  legislature.  All  the  statute 
provides  as  to  personal  tax  being  a  lien  upon  real  estate  is  that 
it  shall  be  a  lien,  and  as  such  it  must  be  held  to  come  within 
the  general  rule  that  its  priority  is  to  be  determined  as  of  the 
time  the  lien  attached.  In  view  of  the  very  full  discussion  of 
this  question  in  the  Young  Case  we  need  not  say  more.  The 
mortgage  lien  of  plaintiff,  having  attached  to  the  lots  prior  to 
the  time  the  taxes  on  the  personalty  became  a  lien  thereon, 
must  be  held  to  be  superior  to  the  tax  lien.  The  case  of 
Trust  Co,  V.  Toung^  heretofore  referred  to,  in  so  far  as  it 
holds  that  taxes  assessed  against  personal  property,  and  which 
become  a  lien  upon  real  estate,  are  a  lien  thereon  prior  and 
superior  to  existing  liens  thereon,  must  be  and  is  overruled. 

Sec.  726.     Recovery  of  illegal  taxes — Practice.     Can 

the  plaintiff  recover  from  the  county  the  amount  of  taxes  paid, 
with  the  interest  thereon  ?  Plaintiff  seems  to  base  her  right 
to  recover  upon  section  870  of  the  Code.  That  section  pro- 
vides :     "  The  board  of  supervisors  shall  direct  the  treasurer  to 
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refund  to  the  tax  payer  any  tax,  or  any  portion  of  a  tax,  found 
to  have  been  erroneously  or  illegally  executed  or  paid,  withal! 
interest  and  costs  actually  paid  thereon,  and  in  case  any  real 
property  subject  to  taxation  shall  be  sold  for  the  payment  of 
such  erroneous  tax,  interest  or  costs  as  above  mentioned,  the 
error  or  irregularity  in  the  tax  may  at  any  time  be  corrected 
as  above  provided,  and  shall  not  affect  the  validity  of  the  sale 
or  the  right  or  title  conveyed  by  the  treasurer's  deed,  if  the 
property  was  subject  to  taxation  for  any  of  the  purposes  for 
which  any  portion  of  the  taxes  for  which  the  land  was  sold 
was  levied,  and  the  taxes  were  not  paid  before  the  sale,  and 
the  property  had  not  been  redeemed  from  sale."  If  it  be  con- 
ceded that  plaintiff's  case  is  within  the  provisions  of  this  stat- 
ute, still  she  cannot  recover  as  against  Polk  county.  The 
demurrer  is  the  one  usually  interposed  in  equitable  actions,  and 
by  it  the  sufficiency  of  the  facts  stated  to  constitute  a  cause  of 
action  against  the  county  are  questioned.  Undeir  our  statute, 
before  one  holding  an  unliquidated  demand  against  a  county 
can  sue  thereon,  he  must  present  the  same  to  ,the  board  of 
supervisors  of  the  county  and  demand  payment  thereof.  This 
is  preliminary  to  his  right  to  prosecute  an  action  against  the 
county.  It  is  not  alleged  in  the  bill  in  this  case  that  this  claim 
was  ever  presented  to  the  board  of  supervisors,  and  payment 
demanded.  Code,  §  2610.  If  we  treat  the  claim  for  a  refund- 
ing as  a  liquidated  claim  or  demand  against  the  county,  then 
it  seems  to  us  under  the  wording  of  Code,  §  870,  heretofore 
quoted,  it  must  be  presented  for  allowance  to  the  board  before 
suit  can  be  instituted.  It  says  the  board  of  supervisors  shall 
direct  the  treasurer  to  refund,  etc.  Clearly  the  statute  con- 
templates that  the  board  shall  have  an  opportunity  to  refund 
without  suit,  and  without  being  compelled  to  pay  further 
costs  incident  to  litigation,  which  they  might  be  willing  to 
avoid  by  refunding  if  they  were  asked  so  to  do  before  an 
action  was  commenced.  Here  is  a  party  claiming  a  refunding 
of  certain  money  paid  in  redemption  from  tax  sale.  It  is 
reasonable  that  the  board  should  have  an  opportunity  to  pass 
upon  the  justness  of  his  demand  before  the  county  can  be  put 
to  the  payment  of  costs.  Brownleey,  Marion  Co.^  58  la.  488 
(5  N.  W.  Rep.  610)  ;  Dickey   v.  County  of  Polk,  58  la,  289 
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(12   N.  W.  Rep.  290)  ;   Richards   v.     Wapello    Co,,  48   la. 
510). 

Sec.   726.      Redemption   money — Recovery   of.      Is 

plaintiff  entitled  to  a  judgment  against  the  other  defendants? 
It  was  the  duty  of  these  defendants  to  pay  these  taxes,  and,  as 
vre  have  held  in  another  division  of  this  opinion,  that  duty 
rested  upon  them  as  a  copartnership  and  also  as  individuals. 
Plaintiff  redeemed  from  a  tax  sale  of  the  real  estate  for  these 
taxes,  being  compelled  to  do  so  to  protect  her  interest  in  the 
land,  and  to  procure  an  extension  of  the  insurance  company's 
mortgage  on  the  premises  which  was  prior  to  her  own  mort- 
gage. The  case  is  peculiar.  As  to  all  these  defendants  (ex- 
cept W.  W.  Clark)  we  discover  nothing  from  which  we  can 
-say  that  a  promise  or  contract  to  refund  the  amount  paid  by 
plaintiff  can  be  inferred.  They  were  under  no  obligations  to 
the  plaintiff  to  pay  these  taxes,  only  in  so  far  as  that  as  good 
citizens  it  was  their  duty  to  do  so.  The  taxes  were  not 
assessed  against  this  land.  The  title  to  the  land  was  hot  in 
dispute.  No  benefit  was  conferred  upon  their  title  because 
plaintiff  made  redemption,  for  they  claimed  no  title  to  the 
land.  The  only  conceivable  benefit  of  the  redemption  to  them 
w^as  that  thereby  an  obligation  due  from  them  to  the  govern- 
ment was  discharged.  If  one  could  make  another  his  debtor 
"by  simply  paying  his  debt,  then  justice  would  require  that 
these  defendants  should  be  held  liable  to  plaintiff  for  the 
amount  of  their  debt  which  she  has  paid.  But  it  is  said  that 
one  cannot  make  another  his  debtor  without  the  latter's  con- 
sent or  request.  Homestead  Co,  v.  Valley  Railroad,  17  Wall. 
166 ;  Garrigan  v.  Knight,  47  la.  527.  The  case  is  unlike 
Goodnow  V.  Stryker,  61  la.  261  (16  N.  W.  Rep.  486),  or  any 
other  called  to  our  attention ,  for  the  reasons  above  given.  So 
far  as  these  defendants  (except  W.  W.  Clark)  are  concerned, 
there  is  no  obligation  resting  upon  them  to  reimburse  plaintiff 
for  the  amount  paid  by  her  in  redemption  of  these  lots. 

It  seems  to  us  that  W.  W.  Clark  is  impliedly  bound  to 
reimburse  the  plaintiff  for  the  amount  she  has  expended  in 
redeeming  these  lots  from  tax  sale  with  interest  and  costs. 
He  knew  these  taxes  were  unpaid.  He  knew  that  they  would 
in  time  become  a  lien  upon  these  lots.     The  payment  of  these 
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taxes,  as  we  have  said,  was  a  matter  of  necessity  for  plaintiff 
in  order  to  preserve  her  lien.  It  was  in  no  sense  a  voluntary 
payment.  In  paying  these  taxes  she  was  not  meddling  with 
that  which  did  not  concern  her,  Clark  was  the  owner  of 
the  lots.  He  owed  it  to  the  state  and  county  to  pay  these 
taxes.  As  a  mortgagor  of  plaintiff's  assignor,  he  ought  not  to 
be  permitted  to  take  advantage  of  his  own  negligence  in  fail- 
ing to  pay  these  taxes,  which  were  outstanding  when  he  exe- 
cuted the  purchase-money  mortgage,  and  which,  although 
technically  not  liens  against  the  lots  at  the  time  that  mortgage 
was  executed,  were  nevertheless  claims  against  Clark  which 
would  ripen  into  liens  in  due  time,  impairing  the  value  of  the 
security  he  had  given  plaintiff. 

We  think,  under  all  the  facts  of  this  case,  plaintiff  should 
recover  from  Clark.  It  is  said  that,  even  if  plaintiff  is  entitled 
to  recover  of  Clark,  she  has  adopted  the  wrong  kind  of  pro- 
ceedings ;  that  she  should  have  brought  her  action  at  law. 
That  question  cannot  be  raised  by  demurrer.  Having  failed 
to  move  to  transfer  the  cause  to  the  proper  side  of  the  calendar 
in  the  court  below,  defendants  have  waived  the  error,  if  any, 
in  the  form  of  the  proceedings.  Code,  §  2619.  The  court 
erred  in  sustaining  the  demurrer  of  the  defendant  W.  W. 
Clark,  and  for  that  reason  the  decision  below  is  reversed. 

Given  and  Rothrock,  JJ.,  dissenting  as  to  third  division 
of  opinion. 

ON    REHEARING. 

Appellant  contends  that  the  plaintiff's  demand  is  liqui- 
dated, and  hence  we  erred  in  holding  that  the  claim  must  be 
presented  to  the  board  of  supervisors  before  an  action  could  be 
maintained  thereon.  Brownlee  v.  Marion  Co,y  58  la.  487  (5- 
N.  W.  Rep.  610)  is  relied  upon.  That  case,  in  some  of  its 
facts,  is  unlike  the  one  at  bar.  In  that  case  the  plaintiff  ap- 
plied to  the  board  of  supervisors  for  relief  before  redeeming ; 
and  it  does  not  appear  as  to  whether  or  not  he  presented  his 
claim  to  the  board  after  he  had  made  the  redemption,  and  be- 
fore he  instituted  his  action.  Some  language  is  used  in  the 
opinion  in  that  case  to  the  effect  that  plaintiff  was  not  bound 
to  present  his  claim  to  the  board  in  advance  of  bringing  suit;  but^ 
as  we  have  said,  it  does  not  appear  from  the  statement  of  facta 
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that  that  question  was  properly  before  the  court  for  determina'- 
tion.  In  view  of  this  fact,  and  because  of  the  holding  in 
Richards  v.  Wapello  Co.,  48  la.  510,  and  Dickey  v.  County 
of  Polk,  58  la.  289  (12  N.  W.  Rep.  290),  and  for  the  further 
reason  that  our  construction  of  the  statute  (Code,  §  870)  seems 
proper,  and  effectuates  justice,  while  working  no  hardship  to 
claimants,  the  petition  for  a  rehearing  must  be  overruled,  and 
the  original  opinion  (57  N.  W.  Rep.  884)  adhered  to. 

Sec.  727.  Lien  for  taxes.  Tbe  lien  of  the  state  for  taze& 
is  paramount  to  the  liens  of  individuals,  whether  created  by  con- 
tract, deed,  or  operation  of  law.  Brown  v.  Brown,  Mo.  (27  S. 
W.  Rep.  652);  Wooien  v.  Sugg,  114  N.  C.  295  (19  S.  B.  Rep.  148);  Ferri» 
V.  Berkshire  Life  Ins.  €o.,  Ind.  (38  N.  E.  Rep.  609);  Brotoning  v. 
Smith,  Ind.  (37  N.  E.  Rep.  540);  Doremus  v.  Cameron  et  aL,  49 
N.  J.  Eq.  1  (22  Atl.  Rep.  802);  Merriam  v.  Ooodlett,  36  Neb.  384  (54  N. 
W.  Rep.  686).  A  valid  assessment  is  necessary  to  the  creation  of  the 
lien,  HeUman  v.  Burritt,  62  Conn.  438  (26  Atl.  Rep.  473).  To  uphold, 
the  validity  of  a  tax  lien  soug'ht  to  be  foreclosed,  neither  a  levy  nor 
assessment  of  taxes  will  be  presumed  from  the  mere  introduction  in 
evidence  of  a  treasurer's  receipt  for  taxes,  or  such  treasurer's  certi- 
ficate of  a  purchase  at  tax  sale,  when  the  existence  of  such  levy  and 
assessment  have  been  put  in  issue  by  the  answer.  Merrill  y'  Wright, 
41  Neb.  351  (59  N.  W.  Rep.  787).  While  an  imperfect  description  of 
land  in  a  tax  deed  is  ineffective  to  convey  title,  it  will  transfer  the 
lien  to  the  purchaser  if  he  can  show  what  property  was  intended  to* 
be  taxed.  Traveler's  Ins,  Co.  v.  Martin,  131  Ind.  155  (30  N.  E.  Rep. 
1071).  A  purchaser  who  discharg'es  other  tax  liens  in  order  to  pro- 
tect his  tax  title,  becomes  subrogated  to  the  ipig-hts  of  the  public. 
Adams  v.  Osgood,  Neb.  (60  N.  W.  Rep.  869).  A  g-rantee  of  a 
void  tax  title  cannot  enforce  a  lien  for  taxes  paid  by  his  grantors- 
prior  to  a  purchase  by  defendant  in  good  faith  from  the  real  owner. 
Brown  v.  Pool,  85  la.  412  (52  N.  W.  Rep.  349).  A  sale  after  the  ex- 
piration  of  the  lien  is  void.  Doremus  v.  Cameron  et  aL,  49  N.  J.  Eq.  1 
(22  Atl.  Rep.  802).  A  sale  for  a  part  only  of  the  taxes  delinquent  does- 
not  discharge  the  lien  for  the  remainder.    Adams  v.  Osgood,        Nebw 

(60  N.  W.  Rep.  869).  Under  the  Nebraska  statute,  an  action  to- 
foreclose  a  tax  lien  must  be  commenced  within  five  years  from  the 
expiration  of  the  time  to  redeem,  otherwise  the  lien  becomes  extin- 
guished. Alexander  v.  Shaffer,  38  Neb.  812  (57  N.  W.  Rep.  541).  It  is 
settled  law  in  Indiana  that  a  tax  sale,  although  made  in  violation  of 
mandatory  provisions  of  the  statute,  vests  in  the  purchaser  the  lien 
of  the  state  upon  the  land  on  which  the  taxes  were  leviable  in  all 
cases,  except  where  the  sale  was  void  because  the  land  sold  was  not 
liable  to  taxation,  or  where  the  taxes  had  been  paid,  or  the  descrip- 
tion of  the  land  was  so  imperfect  as  to  fail  to  identify  the  land,  or 
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where  the  sale  was  made  without  authority  of  law.  Searry  v.  Leim, 
133  Ind.  96  (30  N.  E.  Rep.  411). 

Sec.  728.     Same—Construction  of  statutes.     Under 

Colo.  G^n.  Stat.  1883,  $§  2818,  2912,  which  make  taxes  a  lien  upon 
real  property  and  provide  that  the  county  treasurer  shall  sell  the 
same  to  satisfy  such  lien,  it  is  held  that  the  statutory  remedy  is  ex- 
clusive, and  that  an  action  at  law  or  equity  will  not  lie  to  enforce 
the  collection  of  the  tax.  Montezuma  VaJiey  Water  Supply  Go,  et  aL  v. 
BeUy   Treasurer,        Colo.  (30  Pac.  Rep.  1102).     EHliott's  Supp. 

Ind.  Stat.,  ^  2143,  applied — transfer  of  lien  of  the  state  to  a  pur- 
chaser. McCann  v.  Jean,  134  Ind.  518  (34  N.  E.  Rep.  316);  the 
Travelers^  Insurance  Company  v.  Martin,  131  Ind.  155  (30  N.  B.  Rep. 
1071).  Under  Ky.  Gen.  Stat.,  ch.  92,  art.  1,  ^  2,  which  g^ives  the  state 
a  lien  for  all  taxes  properly  assessed  which  shall  not  be  defeated  by 
a  transfer  of  the  property,  and  which  ^*  shall  not  exist  longer  than 
five  years,"  it  is  held  that  in  a  proceeding'  by  the  state  to  enforce  a 
lien  for  taxes  all  the  steps  necessary  to  the  creation  of  a  valid  tax 
must  be  shown,  and  the  taking-  of  a  judgment  for  taxes  does  not 
extend  the  period  of  the  lien  beyond  the  five  years.  Kentucky  Gent, 
By,  Go,  V.  Gommonwealthy  92  Ky.  64  (17  8.  W.  Rep.  196).  Mich.  I^aws, 
1869,  Act  No.  169,  i  165,  applied— rig-hts  of  defeated  purchaser  to  the 
lien  for  taxes.  TUUteon  v.  Gage,  97  Mich.  585  (56  N.  W.  Rep.  945). 
Minn.  Gen.  I^aws  1874,  ch.  2,  i  28,  giving  a  purchasei*  at  a  tax 
sale  a  lien  for  taxes  paid  after  the  sale,  apply  only  to  cases  where 
the  sale  is  declared  void  by  reason  of  "  something'  occurring'  or 
omitted  subsequent  to  the  entry  of  the  judgment  directing'  the  sale." 
PfefferU  et  at,  v.  WiOand,  55  Minn.  202  (56  N.  W.  Rep.  824).  A  lien  for 
taxes  regtilarly  levied  and  assessed  is  not  defeated  by  a  failure  of 
the  county  court  to  comply  with  Mo.  Rev.  Stat.  1889,  ^  7669,  requir- 
ing such  court  to  examine  the  list  of  lands  on  which  taxes  are  de- 
linquent, and  cause  a  corrected  list  to  be  filed  in  the  office  of  the 
<;lerkof  said  court.  State  ex  rel,  M&lery,  ffutchdTUohetaLy  116  Mo.  399 
(22  S.  W.  Rep.  785).  Neb.  Comp.  Sta:t.,ch.  77,  art.  4,  ^  l,held  uncon- 
stitutional. Lancaster  Gounty  v.  Bush,  35  Neb.  119  (52  N.  W.  Rep. 
^37).  Neb.  Comp.  Stat.,  ch.  77,  art.  5,  i§  1,  2,  construed — ^foreclosure 
of  tax  lien.  Lancaster  Gounty  v.  Trimble,  34  Neb.  752  (52  N.  W.  Rep. 
711);  Lancaster  Gounty  v.  Bush,  35  Neb.  119  (52  N.  W.  Rfep.  887). 


EPITOME    OP    CASES. 

Sec.  720.  Assessment  of  taxes — Construction  of 
-statutes.  There  can  be  no  valid  sale  of  realty  for  taxes  ex- 
cept such  as  are  properly  levied  and  assessed,  G* Neil  v.  Tyler ^ 
«  N.  Dak.  47  (58  N.  W.  Rep.  484)  ;  Powers  v.  Larahee,  2 
N.  Dak.  141  (49  N.  W.  Rep.  724)  ;  Pope  y.  Wilder,        S.  C. 
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(19  S.  E.  Rep.  996)  ;  Pearce  v.  Perkins  et  a/.,  70 Miss. 
276  (12  So.  Rep.  205)  ;  Tazoo  de  M.  Val.  R.  Co.  v.  Mc- 
Larty,  71  Miss.  765  (15  So.  Rep.  928)  ;  May  v.  Traphagen, 
189  N.  Y,  478  (84  N.  E.  Rep.  1064) ;  Gage  v.  Goudy,  141 
111.  215  (80  N.  E.  Rep.  820) ;  Loose  v.  Navarre,  95  Mich. 
608  (55  N.  W.  Rep,  485) ;  Preston  v.  Banks^  71  Miss.  601 
(14  So.  Rep.  258)  applying  Miss.^Code,  §  8782;  Watson  v. 
Campbell,  56  Ark.  184  (19  S.  W.  Rep.  668).  A  sufficient 
description  is  necessary  for  there  to  be  a  valid  assessment. 
Powers  V.  Larabee,  2  N.  Dak.  141  (49  N.  W.  Rep.  724) ; 
Power  V.  Bowile,  g  N.  Dak.  107  (54  N.  W.  Rep.  404;  21 
L.  R.  A.  828) .  A  description  by  which  the  property  may  be 
identified  by  a  competent  surveyor  with  reasonable  certainty^ 
either  with  or  without  the  aid  of  extrinsic  evidence,  will  be 
sufficient.  Cairo,  V,  <&  C.  R,  Co.  v.  Mathews,  111. 
(88  N.  E.  Rep.  628).  The  supreme  court  of  North  Dakota  in 
an  elaborate  opinion  exhaustively  considering  the  subject  hold  ^ 
that  the  combination  of  letters  and  figures  given  below,  and 
all  others  of  similar  character,  used  in  assessment  rolls,  are  in- 
sufficient and  invalid  as  descriptions  of  parts  of  sections  of 
land,  viz. :  N.  W.*  ;  N.  W.*  of  N.  E.*  ;  N,  E.  S.  W. ;  W.^ 
S.  W.  Such  symbol  writing  is  not  English  as  it  is  ordinarily 
used,  and  is  without  the  sanction  of  any  general  usage  among 
the  masses  of  the  people  ;  hence,  the  symbol- writing  descrip- 
tions cannot  be  upheld  as  a  basis  of  taxation,  or  as  a  means  of 
building  up  and  perpetuating  title  to  real  estate  under  the 
revenue  laws.  Power  df  Bawdle,  g  N.  Dak.  107  (54  N.  W» 
Rep.  404;  21  L.  R.  A.  828).  Followjing  Powers  w.  Larabee,. 
2  N.  Dak.  141  (49  N.  W.  Rep.  724),  in  which  a  very  simi- 
lar  description  is  held  insufficient.  Where  the  owner  of  land 
pays  taxes  thereon,  entered  on  the  tax  duplicate  under  a  defec- 
tive description,  a  tax  sale  of  the  same  land  on  account  of 
failure  to  pay  taxes  assessed  thereon  under  a  correct  descrip- 
tion is  void,  Lon^rgan  v.  Baber,  59  Ark.  15  (26  S.  W.  Rep. 
18).  Where  property  is  described  on  the  assessment  list  by 
reference  to  a  plat  publicly  recognized  for  twenty-five  years, 
and  which  the  owner  has  recognized  by  making  conveyances 
with ,  reference  thereto,  such  an  assessment  will  not  be  inval- 
idated because  such  plat  has  never  been  recorded  according  to 
law.     Roades  v.  Estabrook,  85  Neb.  297  (58  N.  W.  Rep.  64)  - 
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The  omission  of  the  dollar  mark  from  an  assessment  roll 
does  not  vitiate  the  assessment  where  the  position  of  the  fig- 
ures, or  some  other  fact,  indicates  the  meaning  of  the  numer- 
als. Ward  et  al,  v.  Bd.  Commrs,  of  Gallatin  County  et  a/., 
12  Mont.  28  (29  Pac.  Rep.  658),  reviewing  numerous  author- 
ities. The  contrary  is  held  in  Michigan,  Millard  v.  Truax^ 
99  Mich.  157  (58  N.  W.  Rep.  70).  Where  a  landowner 
makes  out  his  own  assessment  he  cannot  set  aside  a  sale  on 
account  of  a  defective  assessment,  unless  he  shows  that  the 
list  furnished  by  him  was  properly  made  out.  Ward  et  al,  v. 
Bd,  Commissioners  of  Gallatin  County  et  al.y  12  Mont.  28 
(29  Pac.  Rep.  658).  Where  the  ownership  of  property  can- 
not be  ascertained  from  the  records  or  by  inquiry  it  may  be 
assessed  as  that  of  an  unknown  owner,  such  assessment  not 
being  void,  and  is  sufficient  basis  for  a  tax  title  upon  which  to 
found  a  claim  by  the  statute  of  limitations.  Robinson  v.  Will- 
iams,  45  La.  An.  485  (12  So.  Rep.  499).  In  Louisiana,  an 
unknown  owner  is  defined  as  one  who  has  no  agent  to  repre- 
sent him,  and  whose  place  of  business,  residence,  and  post- 
office  address  are  not  known  to  the  tax  collector.  Webre  v. 
Lutchcr  et  aL,  45  La.  An.  574  (12  So.  Rep.  884).  Where 
lands  are  regularly  assessed  to  one  in  possession  claiming  title, 
.and  they  are  subsequently  sold  for  such  taxes,  the  purchaser 
acquires  a  good  title  against  said  party  and  his  privies.  Croner 
V.  Cowdrey,  189  N.  Y.  471  (84  N.  E.  Rep.  1061).  The  asses- 
sor is  not  required  to  test  titles ;  2l  prima  facie  title  suffered  to 
remain  unquestioned  on  the  official  records  may  be  taken  as  a 
•basis  for  the  assessment.  Augusti  v.  Citizens'*  Bank  ^ of 
Louisiana^  46  La.  An.  (15  So.  Rep.  74).     The  inten- 

-tional  omission  from  the  tax  roll  of  a  township  of  eight  hun- 
dred thousand  dollars'  worth  of  personal  property  will  invali- 
date taxes  levied  upon  land.  Auditor  General  v.  Prescott^ 
94  Mich.  190  (58  N.  W.  Rep.  1058).  Where,  as  a  part  of 
the  procedure  of  assessing  property  for  taxation,  the  statute 
provides  that  the  county  board  of  the  county  where  the  lands 
are  situated  shall  assemble  as  a  board  of  equalization  on  a  day 
fixed  by  the  statute,  before  whom  the  tax-payer  may  have  a 
hearing  upon  the  question  of  the  valuation  to  be  placedupon 
his  property  for  taxation  purposes,  it  is  held  that  the  omission 
of  such  board  to  hold  a  session  at  the  time  and  place  desig- 
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nated  by  law  operates  to  defeat  taxes  assessed  for  that  year. 
Powers  V.  Larabce,  2  N.  Dak.  141  (49  N.  W.  Rep.  724). 
See  opinion  for  exhaustive  discussion  of  this  subject  and  col- 
lation of  numerous  authorities. 

Fla.  Laws  1888,  ch.  8418,  §  26,  construed.  Graham  v. 
Florida  Z.  db  M,  Co.,  88  Fla.  856  (14  So.  Rep.  796).  Mo. 
Rev.  Stat.,  §§  7552,  7555,  applied — sufficiency  of  description  of 
the  property.  State  ex  rel,  Wyatt  v.  Wabash  Ry,  Co,  et  a/., 
114  Mo.  1  (21  S.  W.  Rep.  26).  Mo.  Acts, March  80th,  1872, 
§  212,  is  repealed  by  Act  April  12th,  1877.  Gibbs  v.  South- 
ern, 116  Mo.  204  (22  S.  W.  Rep.  718).  The  Missouri  stat- 
utes  touching  the  effect  of  irregularities  in  assessments  for 
taxes  discussed.  State  ex,  rel.  Bra  ssjield  v.  Hurt  et  al,,  118 
Mo.  90  (20  S.  W.  Rep.  879).  Neb.  Rev.  Stat.,  ch.  46,  §  50, 
construed — correction  of  error  in  assessment  roll-— omitted 
property.  Elkhorn  Land  4&  Town  Lot  Co,  v.  Dixon  Co.,  85 
Neb.  426  (58  N.  W.  Rep.  882).  1  N.  Y.  Rev.  Stat.,  890,  § 
4,  applied — place  of  assessment.  Tebov,  City  of  Brooklyn, 
184  N.  Y.  841  (81  N.  E.  Rep.  984).  2  N.  Y.  Rev.  Stat.  (8th 
Ed.),  p.  1097,  §§  12,  18,  applied.  Sanders  v.  Downs,  141 
N.  Y.  422  (86  N.  E.  Rep.  891).  N.  Dak.  Comp.  Laws,  §§ 
1544,  1550,  1554,  1582,  construed — ^sufficiency  of  description  in 
assessment  roll — duty  of  assessor.  Power  v.  Bowdle,  8  N. 
Dak.  107  (54  ^.  W.  Rep.  404;  21  L.  R.  A.  828).  Wash. 
Acts  1871,  p.  86,  construed — ^assessment  of  unoccupied  lands 
Baer  v.  Choir,  7  Wash.  631  (82  Pac.  Rep.  776 ;  86  Pac.  Rep 
286). 

Sec.  730.    Tax  sale — Notice,  time,  place  and  man 
ner  of  making.     The  power  to  sell  and  convey  land  for  taxe 
is  statutory  and  must  be  strictly  construed.     Boon  v.  Simons^ 
88Va.  259    (18   S.  E.   Rep.  489).     The   notice  required  by 
statute  must  be  given.     Montgomery  v.  Marydale   Land  db 
Lumber  Co.,  46  La.  (15  So.  Rep.  68)  ;  Daniel  v,  Taylor, 

88  Fla.  686  (15  So.  Rep.  818)  ;  Morris  d  Thombs  v.  St,  Louis 
Nat'l  Bk.,  17  Colo.  281  (29  Pac.  Rep.  802).  An  advertise- 
ment made  in  a  daily  paper  on  January  28th  and  Feb.  4th  is 
made  **  weekly  for  two  weeks,"  within  the  meaning  of  S.  C. 
Act  1874,  §  100.  Ebaugh  v.  Mullinax,^  S.  C.  244  (18  S.  E. 
Rep.  802).     Where  the  notice  fails  to  give  a  sufficient  descrip- 
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tion  of  the  property  the  sale  is  void.  Cooper  v.  Lee's  Hcirs^ 
59  Ark.  460  (27  S.  W.  Rep.  970).  Under  a  statute  requiring 
an  officer  to  offer  the  property  for  sale  on  a  gpiven  day  between 
stated  hours  of  that  day,  it  is  held  that  he  is  required  to  keep 
the  sale  open  for  bidders  during  all  of  said  time.  State  ex  rel. 
Snow  y.  Farney,  86  Neb.  587  (54  N.  W.  Rep.  862).  One  who, 
in  good  faith,  attends  upon  a  public  sale  of  property  for 
delinquent  taxes  at  the  ti^ie  named  in  the  advertisement,  and 
requests  the  treasurer  to  offer  the  delinquent  property  for  sale, 
and  demands  the  right  to  bid  therefor,  has  such  an  interest 
therein  as  will  entitle  him  to  prosecute  proceedings  by  fnan- 
dantus  to  compel  the  treasurer  to  discharge  his  duty  by  ofiPer- 
ing  said  property  for  sale.  State  ex  rel.  Snow  v.  Fameyy 
86  Neb.  587  (54  N.  W.  Rep.  862).  Parts  of  several  lots 
which  have  been  frequently  conveyed  in  one  body,  and  are 
enclosed  by  one  fence,  may  be  properly  assessed  and  sold  in 
one   body.     Roth    v.  Gabbert,         Mo.  (27  S.   W.  Rep. 

528).  Where  adjoining  lots  in  a  town  plat  were  assessed 
together  as  an  entirety,  and  valued  at  one  lump  sum,  a  subse- 
quent sale  of  such  lots  for  the  taxes  based  upon  such  assess- 
ment must  follow  the  description  in  the  assessment.  The  lots 
cannot  legally  be  sold  separately,  each  for  a  moiety  of  the  tax 
arising  from  the  lump  valuation.  O'^Neily.  Tyler ^  8  N.  Dak. 
47  (58  N.  W.  Rep.  484).  Citing,  Black,  Tax  Titles,  §  128; 
Kregelo  v.  Flint,  25  Kan.  695 ;  Wyman  v.  Baer,  46  Mich. 
418  (9  N.  W.  Rep.  455)  ;  Allen  v.  Morse,  72  Me.  502 ;  Wilhy 
V.  Scoville  9  Ohio  48;  Welty,  Assessm.,  §  110,  and  notes 
la,  2;  Cooley,  Tax'n,  pp.  498,  494,  and  notes;  Moulton  v. 
Doran,  10  Minn,  67  (Gil.  49) ;  2  Desty,  Tax'n.,  871,  and 
notes.  A  purchase  by  the  officer  malcing  the  sale  is  void,  and 
his  transfer  of  such  pretended  title  passes  nothing,  Straus  et 
aL  V.  Head  et  aL,         Ky.  (21  S.  W.  Rep.  587)  ;  but  a  pur- 

chase by  a  tax  collector  where  the  sale  is  made  by  another  offi- 
cer is  not  void,  Walcott  v.  Hand,  122  Mo.  621  (27  S.  W. 
Rep.  381).  One  having  a  doubtful  or  invalid  record  title  to 
property  of  which  he  has  not  the  possession,  may  permit  the 
same  to  be  sold  for  taxe3,  become  a  purchaser  at  the  sale  and 
assert  such  tax  title.  Childers  v.  Schantz,  120  Mo.  805  (25  S. 
Rep.  W.  209).  In  Nebraska  it  is  held  that  a  tax  sale  which  fails 
to  include  all  taxes,  with  interest  and  costs,  is  invalid.    Adams 
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V.    Osgood,  Neb.  (60  N.  W.  Rep.  869).     A  mere 

clerical  error  of  a  few  cents  in  the  amount  of  taxes  for  which 
the  property  is  sold  will  not  invalidate  the  sale.  Burtv, 
Hasselman^  Ind.  (88  N.  E.  Rep.  598)  ;  but  includ- 

ing in  the  amount  a  fee  payable  by  the  purchaser  avoids  the 
sale.  Ark.  Acts  1874-75,  pp.  226,  227,  applied.  Goodrum  v* 
Ayers,  56  Ark.  98  (19  S.  W.  Rep.  97).  Where  a  sale  is  for 
an  entire  tax,  and  a  part  only  of  it  is  legal,  the  illegal  part 
vitiates  the  entire  sale.  Graham  et  aL  v.  Plorida  Z.  db  M.  Co, 
Ltd.,  88  Fla.  856  (14  So.  Rep.  796).  Land  once  forfeited  to 
the  State  for  non-payment  of  taxes  cannot  thereafter  be  sold 
by  the  county  collector  for  the  taxes  for  which  it  had  been 
forfeited,  or  for  any  other  taxes,  yayner  v.  Harrison,  56 
Ark.  276  ( 19  S.  W.  Rep.  920).  Publication  of  delinquent  list- 
particular  description  held  insufficient.  Davis  v.  How, 
Minn.  (58  N.  W.  Rep.  1189). 

Sec.  731.  Same — Construction  of  statutes.  A  sale 
of  land  for  taxes  under  an  order  of  the  probate  court  under 
Ala.  Code,  1886,  §§  566-568,  is  void  unless  based  upon  the  tax 
collector's  docket  containing  the  required  affidavit  that  he  has 
been  unable  to  find  sufficient  personal  property  out  of  which 
to  make  the  taxes.  Feagin  et  aL  v.  yoncs,  94  Ala.  597  (10 
So.  Rep.  587).  Fla.  Laws,  1891,  chaps.  4010,  4011,  applied 
— sale  by  tax  collectors.  Hull  v.  Greeley,  81  Fla.  471  (12  So. 
Rep.  469).  111.  Rev.  Stat.,  ch.  120,  §  194,  applied— certifi- 
cate to  the  record  of  delinquent  real  estate-^^ffect  of  the  fail- 
ure of  the  officer  to  make.  Glos  et  ux,  v.  Randolph,  188  111. 
268  (27  N.  E.  Rep.  941).  .Ind.  Rev.  Stat.  1894,  §  8608,  ap- 
plied— purchase  by  non-resident.  Shedd  v.  Disney,  Ind. 
(88  N.  E.  Rep.  594).  Under  Iowa  Code,  §  845,  delin- 
quent taxes  must  be  brought  forward  on  the  duplicate  from 
year  to  year,  and  a  tax  sale  made  in  violation  of  this  statute  is 
invalid.  Snelly,  Dubuque  &  S.  CRy.  Co.  etal.,  la. 
(55  N.  W.  Rep.  810).  Validity  of  tax  sale  in  Kansas  under 
tax  law  in  force  in  1862  and  1868.  Stafford  v.  Lauver,  49 
Kan.  690  (81  Pac  Rep.  802).  Me.  Rev.  Stat.,  ch.  6,  §  188, 
applied — publication  of  delinquent  lists.  United  Coffer  Min- 
ing d  Smelting  Co.  v.  Franks,  85  Me.  821  (27  Atl.  Rep. 
185).     Sale  in  forty-acre  lots  as  required  by  Miss.  Code  1880, 
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§521,  held  to  have  been  feasible,  though  there  had  been  no 
subdivision  of  the  section  by  governmental  survey.  Herring 
V.  Moses  ct  «/.,  71  Miss.  620  (14  So.  Rep.  487).  Under  Wag. 
Mo.  Stat.  1872,  §  241,  it  is  held  that  where  a  tract  of  land  was 
sold  for  the  taxes  for  two  years  for  one  integral  sum,  and  one 
bid,  the  fact  that  the  tax  for  one  year  was  illegal  is  not  such 
an  irregularity  as  would  render  the  sale  void  if  it  was  legal  as 
to  the  tax  for  the  other  year.  Bird  v.  Sellers^  118  Mo.  580 
(21  S.  W.  Rep.  91).  Mo.  Rev.  Stat.  1879,  §§  4781,  4785, 
applied — adjourned  sale — sufficiency  of  recitals  in  deed.  Gregg 
v.  Jesherget  aL,  118  Mo.  84  (20  S.  W.  Rep.  84).  Mo.  Rev. 
Stat.  1889,  §§  1850,  1851,  1860,  applied.  Roth  v.  Gahbert, 
Mo.  (27  S.  W.  Rep.  528).     Mont.  Stat.   15th  Ex. 

Sess.,  p.  94,  §  80,  construed — form  of  notice.  Ward  et  al,  v. 
Bd,  CommWs  of  Gallatin  County  et  aL^  12  Mont.  23  (29Pac. 
Rep.  658).  Since  the  enactment  of  Neb.  Sess.  Laws  1877,  p. 
48,  a  county  treasurer  is  not  compelled  to  seize  and  sell  the 
personalty  of  a  taxpayer  for  real  estate  taxes  before  selling 
real  estate.  Lancaster  County  v.  Rush,  85  Neb.  119  (52  N. 
W.  Rep.  887).  Under  N.  C.  Acts  1855,  ch.  177,  a  sale  of 
the  whole  tract  oflfered,  to  the  county,  can  only  be  made  after 
an  attempt  to  sell  a  less  amount  to  some  one  who  will  pay  the 
taxes  and  expenses.  Tucker  w.  Tucker,  110  N.  C.  833  (14  S. 
E.  Rep.  860).  Va.  Code  1878,  ch.  88,  §  15,  amended  by  Acts 
1876-77,  p.  852 ;  Acts  1888-84,  ch.  548,  construed  and  applied 
— sufficiency  of  return  of  the  officer.  Bond  et  al.  v.  Pettit  et  aL^ 
89  Va.  474  (16  S.  E.  Rep.  666).  W.  Va.  Code,  ch.  81,  §§  9, 
18,  construed — affidavit  by  sheriff  as  to  his  interest  in  the  pur- 
chase. Baxter  v.  Wade,  89  W.  Va.  281  (19  S.  E.  Rep. 
404). 

Sec.  732.  Rights  and  liabilities  of  purchaser  at  tax 
sale.  *'  The  sale  of  land  for  delinquent  taxes,  under  the 
statute,  constitutes  a  contract  between  the  purchaser  and  the 
state,  the  terms  of  which  are  found  in  the  law  then  in  force." 
Pounds  y.  Rodgers,  52  Kan.  558  (85  Pac.  Rep.  228),  Citing, 
"  Ada?ns  v.  Beale,  19  Iowa  61 ;  Ramho  v.  Campbell,  8  Mo. 
App.  581;  Fleming  v.  Roverud,  80  Minn.  273  (15  N.  W. 
Rep.  119)  ;  McCann  v.  Merriam,  11  Neb.  241  (9  N.  W.  Rep. 
96)  ;  Moody  v.  Hoskins,  64  Miss.  468  (1  So.  Rep.  622)  ;  State 
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V.  Foley,  80  Minn.  850  (15  N.  W.  Rep.  875)  ;  Boyd  v.  Holt, 
62.  Ala.  296."  In  common  acceptation  of  the  term,  one 
who  buys  land  at  a  tax  sale  is  never  a  bona  fide  purchaser ; 
and  if  his  title  should  fail,  from  any  cause,  he  has  no  remedy 
against  the  municipality  for  whose  benefit  the  land  is  sold, 
independent  of  a  statutory  provision  affording  him  relief. 
American  Inv,  Co,  v.  County  of  Beadle,  S.  Dak. 
(59  N.  W.  Rep.  212).  The  court  say  :  "  The  rule  of  caveat 
emptor  applies  with  all  its  force  to  a  purchaser  at  such  sale, 
who  pays  his  money  voluntarily,  with  the  expectation  of  pro-, 
curing  the  property  at  a  grossly  inadequate  price,  or  of  secur- 
ing  an  exorbitant  profit  upon  the  investment  in  case  the  prop-^ 
erty  is  redeemed.  Knowing  that  tax  titles  are  to  some  extent 
uncertain,  and  that  they  usually  depend  upon  numerous  con- 
tingencies, he  engages  his  means  in  the  speculation,  and 
assumes  the  liability  of  having  his  title  prove  to  be  worthless ; 
and  in  that  event  he  cannot,  in  the  absence  of  a  statute, 
recover  the  amount  he  has  paid,  in  an  action  against  the 
x:ounty.  Cooley,  Tax'n.,  476-558;  Blackw.  Tax  Titles,  1005; 
Harper  v.  Rowe,  58  Cal.  233;  State  v.  Casteel,  110  Ind.  174 
{11  N.  E.  Rep.  219)  ;  Sullivan  v.  Davis,  29  Kan.  28;  Espy 
V.  Ft.  Madison,  14  Iowa  226  ;  Wilmerton  v.  Phillips,  103  111. 
78;  Barber  v.  Evans,  27  Minn.  92  (6  N.  W.  Rep.  445)  ;  Mc- 
Cormick  v.  Edwards,  69  Tex.  106  (6  S.  W.  Rep.  82)  ; 
Lynde  v.  Melrose,  10  Allen,  49 ;  yenks  v.  Wright,  61  Pa.  St. 
410 ;  Rice  v.  Auditor  General,  80  Mich.  12 ;  Sonoma  County 
Tax  Case,  18  Fed.  789 ;  Budge  v.  City  of  Grand  Forks,  1 
N.  Dak.  809  (47  N.  W.  Rep.  890)  ;  Tyler  v.  Cass  Co.,  1  N. 
Dak.  869  (48  N.  W.  Rep.  282)  ;  Hyde  v.  Supervisors,  48 
Wis.  129."  These  cases  are  supported  by  Adams  v.  Osgood, 
Neb.  (60  N.  W.  Rep.  869).     The  rights  and  reme- 

dies of  a  purchaser  at  a  tax  sale  are  limited  to  those  prescribed 
by  the  statute.  Force  v.  Stubbs,  41  Neb.  271  (59  N.  W.  Rep. 
798) .  At  common  law  he  acquired  nothing  unless  he  secured 
the  land  itself.  Graham  v.  Florida  L,  d:  M.  Co.,  88  Fla. 
856  (14  So.  Rep.  796).  Under  the  laws  of  Colorado  a  pur- 
chaser at  a  tax  sale  made  by  a  city  to  collect  an  illegal  assess- 
ment for  a  side-walk  is  remediless,  although  his  tax  title  is 
invalid.  Richardson  v.  City  of  Denver,  17  Colo.  898  (30 
Pac.  Rep.  888).     In  Arkansas  it  is  held  that  the  purchaser  of 
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land  at  a  tax  sale  is  not  required  to  look  beyond  the  record  of 
the  proceedings  leading  up  to  the  sale  and  he  is  not  charge- 
able with  notice  of  the  fact  that  the  collector's  books  show  a 
pa3nnent  of  the  tax,  nor  does  the  possession  of  the  former 
owner  during  the  time  for  redemption  constitute  any  notice  of 
his  equities.  Jefferson  Land  Co,  v.  Grace  et  aLy  57  Ark. 
428  (21  S.  W.  Rep.  877).  The  right  of  a  purchaser  at  a 
wrongful,  unlawful  or  erroneous  tax  sale  to  have  his  money  re- 
funded to  him,  under  S.  Dak.  Comp.  Laws,  §  1629,  is  assigna- 
ble. Erieksony,  Brookings  Co,  y  S.  Dak.  (58N.  W.Rep. 
857;  IS  L.  R.  A.  847).  In  Nebraska,  in  case  of  failure  of 
title,  the  purchaser  is  entitled  to  recover  the  taxes  for  which 
the  property  was  sold,  such  as  are  subsequently  levied,  and 
also  such  as  were  levied  for  previous  years,  and  paid  subse- 
quent to  the  date  of  his  purchase.  Roads  v.  Estahrook^  85 
Neb.  297  (58  N.  W.  Rep.  64).  In  an  action  by  a  purchaser 
at  a  tax  sale  to  foreclose  a  lien  for  taxes,  objections  which  go 
only  to  the  manner  of  assessment,  the  levy  of  the  tax,  or  the 
conducting  of  the  sale,  will  not  be  considered.  Roads  v.  Msta- 
brook,  85  Neb.  297  (58  N.  W.  Rep.  64). 

A  former  owner  of  land,  who  has  permitted  the  tax  to 
become  delinquent,  can  neither  purchase  at  the  tax  sale  nor 
from  a  purchaser  thereat,  even  as  against  his  children  to  whom 
he  has  conveyed  the  land  as  a  gift.  Prank  v.  Caruthers,  108 
Mo.  569  (18  S.  W.  Rep.  927).  One  whose  duty  it  is  to  pay 
the  taxes  cannot  acquire  a  valid  title  at  a  tax  sale.  Jordan  v. 
Sayre  et  aL,  29  Fla.  100  (10  So.  Rep.  828)  ;  Gamble  v.  Ham- 
ilton db  Howse,  81  Fla.  401  (12  So.  Rep.  229).  It  is  held 
that  a  city  may  purchase  at  a  tax  sale  for  the  city  taxes  and 
may  resell  to  the  original  owner  and  take  a  mortgage  to  secure 
payment.  City  of  Buffalo  v.  Balcom  et  aL,  184  N.  Y.  532 
(82  N.  E.  Rep.  7).  Where  the  municipality  to  whom  the  de- 
linquent taxes  are  due 'purchases  the  property  it  is  not  neces- 
sary for  it  to  pay  such  taxes.  Lancaster  County  v.  Trimble, 
84  Neb.  752  (52  N.  W.  Rep.  711).  One  who,  at  the  time 
the  taxes  accrued,  held  the  legal  title  to  the  land,  which  was 
afterwards  cancelled  on  account  of  the  fraud  of  his  g^rantors, 
may  afterwards  purchase  the  tax  title  and  assert  the  same 
against  the  legal  title.  Seymour  v.  Harrison,  85  la.  180  (52 
N.  W.  Jlep.  114).     Where  one  of  two  purchasers  jointly  pur- 
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chasing  a  tax  title  is  incapacitated  from  acquiring  such  title  on 
account  of  a  trust  relation,  the  title  of  the  person  taking  jointly 
with  him  must  also  fail.  Sorenson  y.  Davis ^  88  la.  405  (49 
N.  W.  Rep.  1004).  Particular  fact  case  in  which  a  purchase 
by  the  daughter  of  the  trustee  of  the  real  owner  was  held  col- 
lusive and,  therefore,  invalid.  Thorington  v.  City  Council^ 
94  Ala.  266  (10  So.  Rep.  684).  A  purchaser  of  land  at  an 
overdue  tax  sale,  haying  received  a  deed,  is  entitled  to  all  trees 
unlawfully  cut  from  the  land  by  the  original  owner  during  the 
redemption  period,  without  reimbursement  for  the  enhanced 
yalue  of  the  trees  by  being  cut.  Nicklase  v.  Morrison^  56 
Ark.  558  (20  S.  W.  Rep.  414).  Purchase  by  the  state— lia- 
bility of  its  vendee  for  subsequent  taxes — particular  statutes 
applied  and  construed.  State  v.  Recorder  of  Mortgages^  45 
La.  An.  566  (12  So.  Rep.  880).  Elliott's  Sup.  Ind.  Rev. 
Stat.,  §§  2142,  2144,  applied — purchaser  acquires  the  lien  of 
the  state,  when.     Cole  v.  Gray^         Ind.  (88  N.  E.  Rep. 

856).  Iowa  Code,  §  897,  construed — ^fraud  of  purchaser 
renders  title  void.  Waggoner  v.  Mann^  88  la.  17  (48  N.  W. 
Rep.  1065).  Minn.  Gen.  Laws  1891,  ch.  6, — ^an  act  which 
requires  that  under  certain  circumstances  moneys  paid  by  pur- 
chasers at  tax  sales  of  the  lands  therein  mentioned  be  refunded 
by  the  counties  in  which  the  lands  are  situated, — is  unconsti- 
tutional and  void  in  so  far  as  it  relates  to.  so  called '^school 
lands."  State  ex  rel.  Miller  v.  Bruce,  50  Minn.  491  (52  N. 
W.  Rep.  970).  Right  of  purchaser  under  Miss.  Code,  1880, 
to  the  action  of  unlawful  detainer.  Wilkerson  v.  Hudson,  71 
Miss.  180  (18  So.  Rep.  866). 

Sec.  733.  Setting  aside  tax  sales — Construction  of 
statutes.  A  complaint  to  set  aside  a  tax  sale  must  show  that 
an  injustice  has  been  done.  Casey  v.  Wright,  14  Mont.  815 
(86  Pac.  Rep.  191).  Tax  titles  and  those  holding  under  them 
are  subject  to  defects  arising  from  errors  in  service  of  notice 
by  tax  sale  purchaser.  Gonzalia  et  al.  v.  Bartelsman,  148  111. 
684  (82  N.  E.  Rep.  582).  In  order  to  be  valid  a  tax  title 
must  be  based  upon  a  sale  made  by  one  having  authority, 
upon  a  substantial  compliance  with  all  the  requirements  of  the 
statute,    Hundley  v.    Taylor,         Ky.  (25   S.   W.   Rep. 

887);  Gage  v.  Harbert,   145  111.   580  (82  N.  E.  Rep.  548)  ; 
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Paxtou  V.  Boss,        la.  (57  N.  W.  Rep.  428).     The  bur- 

den is  on  the  party  claiming  through  a  tax  title  to  show  that 
all  the  steps  required  by  the  statute  in  making  the  sale  and 
conveyance  were  properly  taken.      Pryor  v.   Hardwicky 
Ky.  (22  S.  W.  Rep.  545)  ;  Whipple  et ah  v.  Earich  et  al.y 

98  Ky.  121  (19  S.  W.  Rep.  287)  ;  Doremusv.  Cameron  et  al., 
49  N.  J.  Eq.  1  (22  Atl.  Rep,  802)  ;  Jones  v.  Miracle,  98  Ky. 
689  (21  S.  W.  Rep.  241).       Commonwealth  v.    Three  Forks 
Coal  Co,,  95  Ky.  278  (25  S.  W.  Rep.  8).     It  is  error  to  de- 
cree costs  of  an  action  to  set  aside  a  tax  title  against  the  holder 
thereof  where  there  is  no  averment  of  the  tender  of  the  amount 
due  him  before  suit,  and  the  bill  contains  no  ofier  to  make  such 
payment.     McCartney  v.  Morse,  187  111.  481  (24  N.  E.  Rep. 
576;  26  N.  E.  Rep.  876).     A  decree  setting  aside  a  tax  deed 
should  be  conditional  upon  the  complainant^s  refunding  the 
amount  paid  at  the  tax  sale  and  all  subsequent  taxes  paid  by 
the  defendant,  with  interest.      Cotes  v.  Rohrbeck,  189  111.  582 
(28  N,  E.  Rep.  1110).     It  is  not  necessary  for  the  owner  of 
the  land  to  be  in  possession  in  order  to  maintain  a  suit  to  set 
aside  a  tax  sale  thereof  on  the  ground  of  fraud.     Hcrr  i£c.  v. 
Martin,  90  Ky.  877  (14  S.  W.  Rep.  856).      A  mere  stranger 
to  the  title,  not  a  creditor  of  the  owner,  and  in  no  way  in 
privity  with  him,  cannot  attack  a  tax  sale  for  irregularities. 
MeArthur  v.  Peacock,  98  Ga.  715  (20  S.  E.  Rep.  215).     It 
is  error  to  decree  the  setting  aside  of  a  tax  sale  without  provid- 
ing for  the  repayment  of  taxes  which  have  been  paid  by  the 
purchaser.     Mitchell  \.  Arkell,  8  Colo.  App.  258  (82  Pac. 
Rep.  720).     Where,  in  a  proceeding  to  establish  title  under 
the  Burnt  Records  Act  in  Illinois,  a  tax  deed  held  by  a  de- 
fendant, in  support  of  which  no  evidence  was  introduced,  is 
set  aside  without  directing  the  petitioners  to  repay  defendant 
the  money  advanced  on  the  tax  sale,  the  defendant  is  not  prej- 
udiced, since  he  had  his  day  in  court,  and  failed  to  establish 
his  rights.      Ga^e  v.  Gentzel  et  aL,  144  111.  450  (88  N.  E.  Rep. 
586).     la.   Code,  §  897,  applied — who  may  question  a  tax 
title.    Pitts  V.  Seavey,         la.  (55  N.  W.  Rep.  480).  N. 

Dak.  Comp.  Laws,  §§  1640, 1648,  construed.  O'Neilx.  Tyler, 
8  N.  Dak.  47  (58  N.  W.  Rep.  484) .  Wash.  Code,  §  2989,  and 
Revenue  Act  1881,  providing  that  an  action  to  recover  land 
sold  for  taxes  must  be  brought  within  three  years  from  the 
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recording  of  the  tax  deed,  does  fiot  apply  to  deeds  executed 
before  its  passage.      Ward\,IIuggins,         Wash.  St.  (86 

Pac.  Rep.  285),  reversing  Ward  y.  Huggins^  7  Wash.  St.  617 
(82  Pac.  Rep.  740) . 

Sec.  734.  Redemption  from  tax  sales.  A  redemp- 
tion from  a  tax  sale  may  be  made  by  any  one  who  *'has  any 
right  or  interest"  in  the  property.  Paxton  et  al,  v.  Boss  et  al.^ 

la.  (57  N.  W.  Rep.  428).     The  right  of  redemption 

does  not  belong  to  a  mere  stranger  to  the  title,  who  is  in  no 
way  interested  in  or  connected  with  it.  McArthur  v.  Peacock y 
98  Ga.  715  (20  S.  E.  Rep.  215).  A  minor  child,  one  of 
several  children,  may  redeem  the  whole  homestead,  the  rights 
of  the  other  children  having  expired  by  their  reaching  their 
majority.  Seger  v.  Spurlock^  59  Ark.  147  (26  S.  W.  Rep. 
819).  The  rate  of  interest  to  be  paid  by  the  redemptioner 
should  be  determined  by  the  law  in  force  at  the  time  of  the 
sale.  Pounds  v.  Rodger s,  52  Kan.  558  (85  Pac.  Rep.  228). 
And  the  same  is  true  as  to  the  time  within  which  redemption 
must  be  made.  State  ex  rel.  Waldo  v.  Fylpaa^  S.  Dak. 
(54  N.  W,  Rep.  599)  ;  Hull  v.  State  of  Florida,  29 
Pla.  79  (11  So.  Rep.  97;  80  Am.  St.  Rep.  95;  16  L.  R.  A. 
808).  See  opinion  for  extensive  discussion  of  the  subject  and 
collation  of  authorities.  Where  land  has  been  redeemed  from 
a  tax  sale,  the  municipality  cannot  set  up  as  a  defense  against 
the  person  entitled  to  such  redemption  money  that  a  question 
has  arisen  as  to  the  validity  of  such  taxes.  State  ex  rel.  Mer- 
rill V.  Snyder,  84  Neb.  845  (51  N.  W.  Rep.  827).  A  pur- 
chaser  who  accepts  the  amount  paid  in  redemption  thereby 
ratifies  the  redemption  and  cannot  afterwards  complain  of  the 
insufficiency  of  the  payment,  Darrow  v.  Union  County,  87 
la.  164  (54  N.  W.  Rep.  149) .  An  actual  tender  of  money  for 
the  amount  due  is  not  necessary  where  the  party  from  whom 
the  redemption  is  made,  upon  offer  to  redeem,  denies  the  right 
of  the  party  to  redeem.  Poling  et  ux,  v.  Parsons,  88  W.  Va. 
80  (18  S.  E.  Rep.  879).  When  a  grantee  in  a  sheriflTs  deed 
takes  an  assignment  of  a  tax  sale  certificate  issued  on  a  sale 
for  taxes  assessed  against  the  land  prior  to  the  judgment  on 
which  the  sheriff's  sale  is  made,  such  assignment  operates  as  a 
redemption  from  the  tax  sale,  and  a  treasurer's  deed  will  not 
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defeat  a  mortgage  executed  prior  to  such  judgment.    Manning 
V.  Bonard  87  la.  648  (54  N.  W.  Rep.  459). 

Sec.  736.  Same — Construction  of  statutes.  Redemp- 
tion statutes  should  be  liberally  construed  in  favor  of  persons 
entitled  to  redeem.  Poling  et  ux.  v.  Parsons,  88  W.  Va.  80 
(18  S.  E.  Rep.  879).  Where  a  statute  (Ala.  Code  1886,  § 
601)  requires  not  only  the  repayment  of  the  amount  paid  by 
the  purchaser,  but  also  the  repayment  of  such  taxes  as  he  has 
"  lawfully  paid,"  the  redemptioner  must  pay  not  only  all  the 
state  and  county  taxes,  but  all  municipal  taxes  paid  by  the 
purchaser.  Turner  et  al,  v.  White  et  a/.,  97  Ala.  545  (12  So. 
Rep.  601).  During  the  period  allowed  for  redemption  the 
interest  of  the  land  owner  is  real  estate,  within  the  meaning 
of  Mansf.  Ark.  Dig.,  g  8917,  making  judgments  a  lien  on  the 
real  estate  of  the  debtor.  McNeill  v.  Carter,  57  Ark.  579 
(22  S.  W.  Rep.  94).  Mansf.  Ark.  Dig.,§  5809,  applied- 
redemption  by  remainderman.  Swan  v.  Rainey^  59  Ark.  864 
(27  S.  W.  Rep.  240):  Cal.  Pol.,  Code,  §§  8780, 8785,  applied. 
Reed  v.  Lyon  et  aL,  96  Cal.  501  (81  Pac.  Rep.  619).  Cal. 
Pol.  Code,  §  8785,  amended  by  Act  March  12th,  1885,  con- 
strued. Haaren  v.  High,  97  Cal.  445  (82  Pac.  Rep.  518) . 
111.  Rev.  Stat.,  ch.  120,  §  216,  applied — ^notice  of  purchase  at 
tax  sale  and  of  the  expiration  of  the  time  of  redemption. 
Brophy  v.  Harding  et  al,  187  111.  621  (27  N.  E.  Rep.  528; 
84  N.  E.  Rep.  258)  ;  Gage  v.  Lyons,  188  111.  590  (28  N.  E. 
Rep.  882) ;  Cotes  v.  Rohrbeck,  189  111.  582  (28  N.  E.  Rep. 
1110) ;  Gage  V.  Dupuy,  187  111.  652  (24  N.  E.  Rep.  541;  26  N. 
E.  Rep.  886) ;  Gonzalia  et  aL  v.  Bartelsman,  148  111.  684 
(82  N.  E.  Rep.  582) ;  Gage  v.  Webb,  141  111.  588  (31 
N.  E.  Rep.  181).  In  construing  Iowa  Code,  §892,  providing 
that  where  the  **  real  property  of  any  minor  or  lunatic 
is  sold  for  taxes,  the  same  may  be  redeemed  at  any  time 
within  one  year  after  such  disability  is  removed,"  it  is  held 
that  the  death  of  such  minor  removes  his  disability,  and  one 
who  inherits  from  him  must  redeem  within  one  year  after  his 
death  although  such  heir  is  a  minor.  McGee  v.  Bailey,  86  la. 
518  (58  N.  W.  Rep.  809).  In  order  for  a  minor  to  claim  the 
benefit  of  the  statute  he  must  show  that  he  was  the  owner  of 
the  real  estate  at  the  time  of  the  sale.     Pearson  v.  American 
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Investment  Co.,  88  la.  858  {49  N.  W.  Rep.  858).  Iowa  Code, 
§  894^  construed — service  of  notice  of  the  right  of  redemption. 
Stevens  v.  Murphy,         la.  (59  N.  W.  Rep.  208)  ;  Knud- 

son  V.  Litchfeld,  87  la.  Ill  (54  N.  W.  Rep.  199)  ;  Cahalan 
V.  Van  Sunt,  87  la.  598  (54  N.  W.  Rep.  488).  The  statute  of 
Kansas  giving  minors  a  right  to  redeem  after  arriving  at  age, 
applies  only  to  lands  that  are  owned  by  minors,  or  in  which 
they  had  an  interest  at  the  time  of  sale.  Culf  et  al.  v.  Culp 
€t  a/.,         Kan.  (82  Pac.  Rep.  1118).    Ky.  Gen.  Stat.,  ch. 

"92,  art.  9,  applied.  Tug-  River  Coal  Co,  v.  Brewer,  91  Ky. 
1117  (15  S.  W.  Rep.  1117).  Mass.  Pub.  Stat.,  ch.  12,  §  49, 
applied — redemption  by  mortgagee.  Keith  v.  Wheeler,  159 
Mass.  161  (84  N.  E.  Rep,  174).  Minn.  Laws,  ch.  189,  §  1, 
amending  Laws  1877,  ch.  6,  §  87,  held  constitutional — ^notice 
of  redemption.  State  ex.  rel,  Wilson  v.  Bigelow,  52  Minn. 
807  (54  N.  W.  Rep.  95).  The  statute  of  Mississippi  in  force 
Nov.  80,  1890,  giving  one  year  for  the  redemption  of  land 
sold  for  non-payment  of  taxes  was  in  force  till  April  1,  1892. 
Judah  et  aL  v.  Brothers,  71  Miss.  414  (14  So.  Rep.  455). 
Miss.  Laws  1876,  p.  129,  §§  48, 49,  applied.  Pcavy  v.  Woods, 
71  Miss.  981  (15  So.  Rep.  929).  Neb.  Comp.  Stat.,  ch.  77,  § 
119,  construed — redemption  ;  rights  of  purchaser.  State  ex 
rel.  Merrill  v.  Snyder,  84  Neb.  845  (51  N.  W.  Rep.  827). 
Neb.  Comp.  Stat.  1898,  ch.  77,  §  128,  construed  and  applied — 
notice  to  redeem— on  whom  it  must  be  served.  TTiomfsen  v. 
Dickey,         Neb.  (60  N.  W.  Rep.  558).     Under  §§  119, 

128,  Neb.  Revenue  Law,  a  purchaser  at  a  tax  sale  has  no 
right  to  a  deed  unless  he  has  complied  with  the  provisions  of 
this  statute  as  to  giving  notice  of  the  expiration  of  the  time 
for  redemption.  State  ex  rel.  Richards  v.  Gayhart,  84  Neb. 
198  (51  N.  W.  Rep.  746).  N.  Y.  Laws  1855,  ch.  427,  §§  68- 
70,  applied— redemption  by  occupant.  People  ex  rel.  Marsh 
V.  Campbell,  148  N.  Y.  885  (88  N.  E.  Rep.  800).  S.  C.  Act 
1874  and  Act  Dec.  28rd,  1879,  applied.  Ehaugh  v.  MulUnax, 
40  S.  C.  244  (18  S.  E.  Rep.  802).  Under  S.  C.  Gen.  Stat.,  § 
807,  which  gives  the  owner,  **  or  those  claiming  under  or 
through  such  owner,  or  others  having  a  legal  and  equitable 
interest "  in  the  land,  the  right  to  redeem,  it  is  held  that  re- 
demption may  be  made  by  a  son-in-law  of  the  owner.  Dixon 
V.  Hockady  et   al.,  86  S.  C.  60  (15  S.  E.  Rep.  842).     Under 
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the  Wisconsin  statute,  Rev.  Stat.,  §  1167,  a  certificate  of  redemp- 
tion is  void  unless  countersigned  by  the  county  treasurer. 
Brown  v.  CoAn,  88  Wis.  627  (60  N.  W.  Rep.  826). 

Sec.    736.     Tax    deeds — Construction  of   statutes. 

The  deed  should  be  executed  in  accordance  with  the  law  in 
force  at  the  time  of  the  sale.  Ward\.  Hug-gins ^  Wash.  St. 
(86  Pac.  Rep.  285).  A  slight  or  unimportant  departure 
from  the  statutory  form  of  a  tax  deed  will  not  invalidate  it,  or 
render  it  void  upon  its  face.  Martin  ei  aL  v.  Garrett  et  a/., 
49  Kan.  181  (30  Pac.  Rep.  168).  Several  tracts  sold  to  one 
person  may  be  included  in  one  deed.  Waddingham  v.  Dick- 
son et  aL,  17  Colo.  228  (29  Pac.  Rep.  177).  A  recital  in  a 
tax  deed  conveying  several  tracts,  showing  that  they  were 
advertised  separately,  and  that  the  purchasers  offered  to  pay 
for  them  separately,  is  sufficient  to  show  that  they  were  sold 
separately.  Waddingham  v.  Dickson  et  aL,  17  Colo.  223  (29 
Pac.  Rep.  177).  In  Kansas,  a  tax  deed  which  shows  that 
several  lots  not  contiguous  were  sold  together  in  a  single  sale 
is  void.  Wyer  v,  Larocque  et  aL,  51  Kan.  710  (83  Pac.  Rep. 
547).  The  deed  should  contain  an  accurate  description  of  the 
land,  and  where  there  is  more  than  one  parcel  each  should  be 
described.     Pryor  v.  Hardtvick,         Ky.  (22  S.  W.  Rep, 

545).  Particular  fact  case,  as  to  sufficiency  of  description. 
McDonough  v.  Merten,  53  Kan.  120  (85  Pac.  Rep.  1117).  A 
tax  deed  executed  after  the  lands  have  been  redeemed  is  void. 
Dixon  V.  Hockady  et  aL,  36  S.  C.  60  (15  S.  E.  Rep.  842).  In 
Missouri  it  is  held,  that  unless  it  affirmatively  appears  from  the 
recitals  of  the  tax  deed  that  the  essential  prerequisites  of  the 
statute  have  been  substantially  complied  with,  the  deed  is  void 
on  its  face  and  conveys  no  title,  and  that  such  statement 
of  the  collector  as  that  *'  legal  notice  had  been  given  as  the  law 
directs, '*  or  of  his  conclusions  as  to  other  judicial  facts 
amount  to  nothing.     Burden  v.  Taylor,         Mo.  (27  S. 

W.  Rep.  349).  In  Pennsylvania  it  is  held  that  a  tax  deed  is 
not  valid  without  acknowledgment  in  open  court.  Lee  v. 
Newland,  164  Pa.  St.  360  (80  Atl.  Rep.  258). 

Where  the  statute  requires  the  official  executing  the  deed 
to  affix  a  seal  thereto,  a  failure  in  this  particular  renders  the 
instrument  void,  and  the  defect  is  not  cured  by  a  lapse  of 


891  BPITOMK   OF   CASES.  §  786 

time.  Reed  v.  Morse  ct  aL,  51  Kan.  141  (82  Pac.  Rep.  900). 
Under  Wis.  Laws  1859,  ch.  22,  §  51,  providing  that  when  a 
tax  deed  shall  be  executed  by  the  clerk  of  the  County  Board  of 
Supervisors,  it  shall  have  affixed  thereto  the  seal  of  such 
Board,  which  is  declared  to  be  the  corporate  seal  of  the 
County,  it  is  held  that  the  seal  of  the  County  is  properly 
affixed  where  there  was  stamped  on  the  paper  by  a  metal  die 
a  device  like  a  seal,  and  the  words  **  County  Clerk — Lincoln, 
Co., — Wis."  enclosed  therein,  immediately  on  the  left  hand 
side  of  the  County -Clerk's  signature,  which  is  followed  by  a 
scroll  as  his  own  official  seal,  and  the  clerk  attests  that  he  has 
**  affixed  the  seal  of  the  County  Board  of  Supervision,"  and  the 
acknowledgment  taken  by  the  clerk  of  the  circuit  court  states 
that  the  county  clerk  is  known  to  be  the  person  "  who  affixed 
the  seal  of  said  county."  Brown  v.  Cohn,  85  Wis.  1  (54  N. 
W.  Rep.  1101 ;  20  L.  R.  A.  182).  See  opinion  for  valuable 
review  of  authorities  relating  to  official  seals.  Where  the 
revenue  laws  of  a  state  (Neb.  Comp.  Stat.  1898,  ch.  77,  § 
127)  require  a  tax  deed  to  be  executed  by  the  county  treasurer 
under  his  official  seal,  but  no  such  seal  is  provided  for  by  law, 
no  tax  deed  of  any  validity  can  issue  under  such  law  until  the 
legislature  shall  provide  an  official  seal  for  such  officer.  Zar- 
son  V.  Dickey,  89  Neb.  468  (58  N.  W.  Rep.  167).  This  case 
is  reaffirmed  in  TTiomsen  v.  Dickey,         Neb.  (60  N.  W. 

Rep.  558).  In  a  particular  case  it  is  held  that  omitted  dates, 
the  amount  for  which  the  property  sold,  and  the  actual  pay- 
ment thereof  by  the  purchaser,  could  be  shown  by  parol  evi- 
dence. Clark  V.  Holton,  Ga.  (20  S.  E.  Rep.  429). 
Particular  deeds  held  sufficient  under  the  laws  of  Kansas. 
Martin  et  aL  v.  Garrett  et  aL,  49  Kan.  181  (80  Pac.  Rep» 
168)  ;  Stafford  v.  Lauver,  49  Kan.  690  (81  Pac.  Rep.  802). 

Sufficiency  of  tax  deed  to  the  county  under  particular 
statutes  of  Colorado,  Mills'  Ann.  Colo.  Stat.,  §§  8888,  8894, 
8901,  8902,  applied.  Dyke  v.  Whyte,  17  Colo.  296  (29  Pac. 
Rep.  128).  Fla.  Acts  1874,  ch.  1976,  applied— sufficiency  of 
a  deed  by  the  county  clerk.  Daniel  v.  Taylor,  88  Fla.  686 
(15  So.  Rep.  818).  The  record  of  a  tax  deed,  under  Fla. 
Laws  1888,  ch.  8418,  does  not,  of  itself,  vest  such  possession 
of  the  lands  in  the  grantees  in  such  deeds  as  to  authorize  the 
former  owner  to  sue  for  their  recovery  at  law,  and  to  defeat 
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his  remedy  in  equity  to  remove  the  tax  deed  as  a  cloud,  when 
such  is  the  case.  Graham  et  al,  v.  Florida  L,  db  M.  Co.^ 
Ltd.,  88  Fla.  856  (14  So.  Rep.  796).  Under  the  Illinois  stat- 
ute, Rev.  St.  1892,  ch.  120,  §  217,  which  requires  every  pur- 
chaser of  land  at' tax  sale,  or  his  assignee,  by  himself  or  agent, 
to  make  affidavit  of  giving  notice  of  the  time  of  redemption, 
and  which  makes  such  affidavit  a  condition  precedent  to  the 
issuance  of  a  deed,  a  tax  deed  issued  on  an  affidavit  made  by 
one  who  is  neither  the  purchaser  nor  his  assignee,  and  who  is 
not  described  in  the  affidavit  itself  as  agent  of  either  of  them, 
is  void.     Perry  v.  Bowman,         111.  (87  N.  E.  Rep.  680). 

A  tax  deed  marked  ^'cancelled  "  by  clerk,  but  not  in  com- 
pliance with  Miss.  Code  1880,  §§  581,  582,  could  not  be  re- 
vived. Adams  v.  Mills,  71  Miss.  150  (14  So.  Rep.  462).  N. 
C.  Acts  1887,  ch.  187,  §  62;  Acts  1889,  ch.  218,  §  68,  applied 
—certificate  of  tax  sale  presumptive  evidence.  Basnig-ht  v-. 
Smith,  112  N.  C.  229  (16  S.  E.  Rep.  902).  Seattle  City 
Charter,  art.  9,  §  84,  construed.  Pord  v.  Durie,  8  Wash.  St. 
87  (85  Pac.  Rep.  595,  1082).  W.  Va.  Code,  ch.  81,  §  19,  con- 
strued— when  the  deed  may  be  executed  by  the  clerk  of 
the  circuit  court.  Baxter  v.  Wade,  89  W.  Va.  281  (19  S. 
E.  Rep.  404).  Wisconsin  Rev.  Stat.,  §§  1178,  1182  and 
1187,  applied.  Hotson  v.  Wetherhy,  88  Wis.  824  (60  N. 
W.  Rep.  428). 

Sec.  737.  Tax  deeds — Conclusiveness  of  as  evidence 
of  title.  A  tax  deed  does  not  become  prima  facie  evidence 
•of  title  so  as  to  constitute  a  cloud  upon  title  until  it  is  recorded. 
Morris  d:  TTiombs  v.  St.  Louis  National  Bank,  17  Colo. 
281  (29  Pac.  Rep.  802).  Where  a  tax  has  been  shown  to  be 
illegal  it  loses  its  evidential  force.  O"  Neil  v.  Tyler,  8  N. 
Dak.  47  (58  N.  W.  Rep.  484),  A  tax  deed  is  prima  facie 
evidence  that  the  assessment  and  sale  of  the  land  were  legal 
and  valid.  Lochte  d:  Co,  v.  Austin,  69  Miss.  271  (18  So. 
Rep.  888).  A  statute  (Cal.  Pol.  Code,  §  8786)  making  a 
tax  deed  prima  facie  evidence  of  the  proceedings  requisite  to 
its  validity  is  constitutional.  Clarke  v.  Mead,  102  Cal.  516 
(86  Pac.  Rep.  862).  In  a  recent  case  upon  this  subject, 
Larson  v.  Dickey,  89  Neb.  468  (58  N.  W.  Rep.  167),  the  Su- 
preme  Court  of   Nebraska   say:     **The    legislature   has    the 
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power  to  make  a  tax  deed  conclusive  evidence  of  compliance 
with  all  the  requirements  of  the  law  which  are  merely  direc- 
tory, and  which  pertain  to  the  regulation  or  the  manner  of  the 
exercise  of  the  taxing  power,  and  which  requirements  it 
might,  in  the  exercise  of  its  decretion,  dispense  with  entirely  ;" 
but  it  '^  has  no  power  to  make  a  tax  deed  conclusive  evidence 
of  any  jurisdictional  fact,  or  fact  vital  to  the  exercise  of  the 
power  of  taxation  or  sale,  divesting  the  title  of  the  citizen's 
property  for  the  non-payment  of  taxes."  This  case  also 
holds  that  the  legislature  has  no  power  to  make  a  tax  deed 
conclusive  evidence  that  the  grantee  named  therein  was  the 
purchaser  or  assignee  of  the  purchaser  at  the  sale  for  taxes 
upon  which  the  deed  is  predicated.  Where  the  statute 
(Wash.  Laws  1875,  p.  72,  §  41)  makes  a  tax  deed  presump- 
tive evidence  of  the  regularity  of  the  proceedings  upon  which 
it  was  issued,  it  is  admissible  as  evidence  of  title  without 
further  proof.  Ward  v.  Muggins,  7  Wash.  St.  617  (82  Pac. 
Rep.  740).  A  deed  executed  by  a  town  marshal  for  land  sold 
at  a  tax  sale  for  delinquent  municipal  taxes  is  prima  facie 
evidence  of  the  validity  of  the  sale  and  is  admissible  in 
evidence  without  showing  that  there  was  a  warrant  properly 
issued  for  the  sale  of  said  lands.  Scarry  v.  Lewis  y  188  Ind. 
96(80N.  E.  Rep.  411). 

A  statute  (Mo.  Rev.  Stat.  1889,  §  1872)  which  makes 
the  deed  conclusive  evidence  that  the  property  was  duly  adver- 
tised for  sale,  is  void  in  so  far  as  it  validates  a  sale  without 
due  notice,  being  in  conflict  with  Constitution,  art.  2,  §  80, 
which  provides  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law.  Roth  v.  Gabbert,  Mo. 
(27  S.  W.  Rep.  528).  Where  a  tax  sale  and  conveyance  is  a 
judicial  proceeding,  requiring  notice,  a  statute  (8  How.  Ann. 
Mich.  Stat.,  §  1170g6),  providing  that  a  tax  deed  "shall 
convey  an  absolute  title  to  the  land  sold,  and  be  conclusive 
evidence  of  title  in  fee  in  the  grantee,"  does  not  apply  to  a 
deed  issued  by  a  court  which  had  not  obtained  jurisdiction  of 
the  parties.  Taylor  v.  Deveau,  100  Mich.  581  (59  N.  W. 
Rep.  250).  Where  a  statute  (Mills'  Colo.  Ann.  Stat.,  §8902) 
makes  the  tax  deedi  prima  facie  evidence  of  certain  things 
essential  to  its  validity,  the  burden  of  overthrowing  a  tax  deed, 
regular  in  form,  is   upon   the   party  claiming   title  adversely 
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•thereto.  Waddingham  v.  Dickson  ct  aLy  17  Colo.  228  (29  Pac. 
Rep.  177).  In  construing  Cal.  Pol.  Code,  §§  8786  and  8787, 
which  provide  that  the  matters  recited  in  the  certificate  of  sale 
must  be  recited  in  the  deed,  and  that  the  deed  when  duly  exe- 
cuted is  **  conclusive  evidence  of  the  regularity  of  all  other 
proceedings,  from  the  assessment  by  the  assessor  inclusive,  up 
to  his  execution  of  the  deed,"  it  is  held  that,  a  tax  deed  so  exe- 
cuted is  not  prima  facie  evidence  that  the  holder  thereof  gave 
thirty  days'  notice  to  the  owner  before  the  expiration  of  the 
time  for  redemption,  as  required  by  §  8785.  Miller  v.  Miller 
et  aL,  96  Cal.  876  (81  Pac.  Rep.  247 ;  81  Am.  St.  Rep.  229) ; 
Reed  \,  Lyon  et  aL,^^C2\.  501  (81  Pac.  Rep.  619).  The 
contrary  is  held  in  Iowa,  Soukuf  v.  Union  Inv.  Co.^  84  la. 
448  (51  N.  W.  Rep.  167;  85  Am.  St.  Rep.  817).  A  con- 
veyance by  the  state  is  no  evidence  of  a  tax  title,  unless  there 
be  a  showing  of  a  sale  to  the  state  for  taxes.  Bennett  v. 
C//a/b^^a/.,69Mis8.  279(18  So.  Rep.  781).  Under  Kan. 
Gen.  Stat.  1889,  par.  699 L,  a  tax  deed,  regular  on  its  face,  is 
frima  facie  evidence  of  the  existence  and  regularity  of  all 
prior  proceedings  upon  which  it  is  based.  Smith  v.  HohhSy 
49  Kan.  800  (81  Pac.  Rep.  687).  S.  C.  Act  1887  (20 
Stat.,  p.  51)  construed^-conclusiveness  of  tax  deed  and  when 
it  may  be  attacked.  Bull  v.  Kirk  ct  al.,  87  S.  C.  895  (16  S. 
E.  Rep.  151).  In  an  action  of  ejectment,  where  both  plain- 
tiff and  defendant  rely  on  tax  deeds  made  by  statute  prima 
facie  evidence  of  the  regularity  of  the  proceedings  from  the 
valuation  of  the  land  by  the  assessor  to  the  date  of  the  deed, 
inclusive,  and  of  title  in  the  purchaser,  the  holder  of  the  sub- 
sequent deed,  in  the  absence  of  any  showing  successfully  im- 
peaching it,  exhibits  a  superior  right  to  recovery.  Brown  v. 
Cast  clow  et  aL,  88  Fla.  204  (14  So.  Rep.  822). 

Sec.  738.  Judicial  proceedings  to  collect  taxes  or 
enforce  tax  titles — Construction  of  statutes.  Where  the 
statute  prescribes  a  mode  for  the  collection  of  taxes  it  is  exclu- 
sive, Mo7iiczuma  Valley  Water  Supply  Co.  et  aU  v.  Bell^ 
Treasurer^         Colo.  (86  Pac.  Rep.   1102)  ;  but  it  is  held 

by  the  Supreme  Court  of  Texas  upon  a  careful  review  of  the 
authorities,  that  a  personal  judgment  may  be  acquired  for  de- 
linquent taxes  and  the    lien  be   forclosed  by  judicial  decree, 
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although  the  statute  provides  a  method  for  collecting  the  tax 
by  sale  of  property.  Tex.  Rev.  Stat.,  arts.  446,  447,  applied. 
City  of  Henrietta   v.    Eustis,         Tex.  (26  S,  W.  Rep. 

619).  Under  the  Nebraska  statute  the  proceedings  to  fore- 
close a  tax  lien,  unless  they  show  upon  their  face  a  want  of 
jurisdiction,  are  conclusive  against  a  non-resident  owner  who 
was  served  only  by  publication.  Watts  v.  Bublitz^  99  Mich. 
586  (58  N.  W.  Rep.  465)  ;  Cole  v.  Shelp,  98  Mich.  56  (56 
N.  W.  Rep.  1052).  A  title  to  land  acquired  at  a  tax  sale, 
known  as  an  '*  over-due  tax  sale  "  made  under  a  decree  and 
judgment  by  default,  which  included  unpaid  taxes  for  other 
years  than  that  against  which  process  by  warning  was  had,  is 
invalid.  Elsey  v.  Falconer,  56  Ark.  419  (20  S.  W.  Rep.  5). 
The  jurisdiction  of  a  court  in  an  action  brought  to  obtain  a 
judj^ent  for  delinquent  taxes  for  certain  years  cannot  be  im- 
peached collatefelly  by  showing  that  no  assessments  were 
made  against  the  land  for  such  years.  Gibbsw,  Southern^  116 
Mo.  204  (22  S.  W.  Rep.  718) .  Where  lands  belonging  to 
the  wife  are  assessed  in  her  husband's  name,  service  upon  him 
does  not  confer  jurisdiction.  Taylor  v.  Deveau,  100  Mich. 
581  (59  N.  W.  Rep.  250).  Where  property  of  heirs  is  sold 
for  taxes  in  pursuance  to  a  judicial  proceeding,  the  interest  of 
an  heir  who  is  not  made  a  party  thereto  is  not  affected.  Wal- 
cott  V.  Band,  122  Mo.  621  (27  S.  W.  Rep.  881).  Where 
there  is  no  appearance  by  the  owner  a  sale  of  the  property 
upon  a  judgment  for  taxes,  which  includes  an  illegal  tax  or 
improper  costs,  is  void.  Gage  v.  Lyons,  188  111.  590  (28  N. 
£.  Rep.  882).  A  tax  title  holder,  if  his  title  be  held  bad  in  a 
suit  to  quiet  title,  is  not  entitled  to  reimbursement  unless  he 
filed  a  cross-bill.  Preston  et  aL  v.  Banks,  71  Miss.  601  (14 
So.  Rep.  258).  In  order  to  quiet  title  to  land  sold  to  the 
state  in  an  overdue  tax  suit,  it  is  necessary  to  pay  attorney's 
fee  for  foreclosing  the  state's  lien  in  connection  with  the  taxes 
and  penalty,  notwithstanding  the  legislature  subsequently 
released  the  state's  title  to  the  land.  Muskegon  Lumber  Co. 
V.  Myers,  56  Ark.  199  (19  S.  W.  Rep.  602).  A  void  tax  title 
cannot  derive  any  benefit  from  a  judicial  confirmation.  Boon 
v.  Simmons,  88  Va.  259  (18  S.  E.  Rep.  489).  In  an  action 
for  possession  by  the  purchaser  of  a  tax  title  it  is  held  that  the 
defendant  cannot  attack  the  deed  for  irregularities  in  the  pro- 
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ceedings,  unless  he  or  those  under  whom  he  claims  were  owners 
of  the  title  at  the  time  of  the  sale,  or  were  entitled  to  redeem 
therefrom.  N.  C.  Code,  ch.  81,  §  29,  applied.  Haivkinberry 
V.  Snodgrass,  89  W.  Va;  882  (19  S.  E.  Rep.  417). 

Mansf.  Ark.  Dig.  g§  577,  581,  construed— conclusiveness 
of  decree  confirming  sale.  Loncrgan  v.  Baler ^  59  Ark.  15 
(26  S.  W.  Rep.  18).  Ind.  Act,  Feb.  15th,  1871;  Act  De- 
cember  21st,  1872,  applied — ^jurisdiction  of  action  to  quiet  tax 
title.     Br(rwnings.  Smith,         Ind.  (87  N.  E.  Rep.  540). 

Iowa  Code,  §  902,  construed — ^limitation  of  action  for  recovery 
of  land  by  the  holder  of  a  tax  title.     Dorweiler  v.  Callanan^ 

la.  (59  N.  W.  Rep.  74).     Kansas  laws  1877,  ch.  89, 

construed — sufficiency  of  petition  to  obtain  sale  of  lands — 
defective  description.  Spicer  v.  Wheeler^  58  Kan.  424  (86 
Pac.  Rep.  786).  Elliott's  Supp.  Ind.  Stat.,  §  2147,  applied. 
McCann  v.  Jean,  184  Ind.  518  (84  N.  E.  Rep. 816).  Under 
Mo.  Rev.  Stat.  1889,  §  7682,  providing  that  tax  suits  shall  be 
brought  against  the  owner  of  the  land,  a  judgment  against 
"  Siemson,"  the  owner's  true  name  being  '*  Simonson,"  will 
not  support  a  tax  title.  Simonson  v.  Dolan  et  al,^  114  Mo. 
176  (21  S.  W.  Rep.  510).  Neb.  Revenue  Act,  1879,  §  181, 
applied — ^foreclosure  of  tax  lien — attorney  fees.  Adams  v. 
Osgood,         Neb.  (60  N.  W.  Rep.  869).     Va.  Act,  Feb. 

26th,  1886,  applied— <:onfirmation  of  tax  deed  by  a  county 
court.     Boon  v.  Simmons,  88  Va.  259  (18  S.  E.  Rep.  489). 

Sec.  739.  Statute  of  limitations.  Under  Mansf.  Ark. 
Dig.,  §  4475,  the  title  of  the  original  owner  is  barred  where 
the  purchaser  remains  in  a  continuous  adverse  possession  of 
the  land  for  two  years.  Cooper  v.  JLec^s  Heirs,  59  Ark.  460 
(27  S.  W.  Rep.  970).  Minn.  Laws,  1881,  ch.  185,  §  7,  ap- 
plied. Whitney  v.  Wegler,  54  Minn.  285  (55  N.  W.  Rep. 
927).  Under  Miss.  Code,  §  589,  actual  occupation  for  three 
years,  after  one  year  from  the  day  of  sale,  under  conveyance 
by  a  tax  collector,  except  as  to  persons  under  disabilities, 
makes  the  title  perfect,  no  matter  what  its  original  infirmity 
may  have  been.  Carlisle  v.  Todcr,  69  Miss.  884  (12  So.  Rep. 
255)  ;  Jones  ct  aL  v.  Plannikcn,  69  Miss.  577  (11  So.  Rep. 
819).  For  application  of  this  statute  to  particular  cases,  see 
Jones  et  aL  v.  Merrill  et  aL,  69  Miss.  747  (11  So.  Rep.  23)  ; 
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Pearce  v.  Perkins  cl  aL,  70  Miss.  276  (12  So.  Rep.  205); 
Cochran  v.  Richbcrgcr  ct  aL,  70  Miss.  888  (12  So.  Rep.  861). 
Miss.  Code  1871,  §  1709,  applied.  Cole  v.  Coon  ei  al.,  10 
Miss.  684  (12  So.  Rep.  849).  In  an  action  to  recover  land- 
sold  at  a  tax  sale  the  fact  that  the  action  is  barred  on  account 
of  a  special  statute  fixing  the  time  within  which  such  action 
must  be  brought  need  not  be  specially  pleaded.  Bird  v.  Sel- 
lers,  118  Mo.  580  (21  S.  W.  Rep.  91).  Wag.  Mo.  Stat.  1872, 
p.  1207,  §§  221,  222,  providing  that  statutes  to  recover  land 
sold  for  taxes  are  barred  in  three  years  from  the  record  of  the 
tax  deeds,  were  not  repealed  by  Mo.  Rev.  Stat.  1879,  §  8160. 
Bird  V.  Sellers,  122  Mo.  28  (26  S.  W.  Rep.  668),  overruling 
Birdv.  Sellers,  118  Mo.  580  (21  S.  W.  Rep.  91).  Wis.  Rev. 
Stat.,  §  1188,  applied.  Gould  v.  Sullivan,  84  Wis.  659  (54 
N.  W.  Rep.  1018;  86  Am.  St.  Rep.  955;  20  L.  R.  A.  487). 
After  one  has  been  in  possession  for  five  years  under  a 
recorded  tax  deed,  paying  taxes  on  the  property  and  making 
improvements  thereon,  and  no  person  claiming  to  have  any  in- 
terest therein,  such  deed  should  be  liberally  construed,  for  the 
purpose  of  upholding  and  enforcing  it,  and  protecting  the 
equities  of  the  claimant.  Neenan  ei  al.  v.  White,  50  Kan. 
689  (82  Pac.  Rep.  881). 

Sec.  740.  Miscellaneous  notes — Construction  of 
miscellaneous  statutes.  Under  the  Constitution  of  Mary- 
land it  is  held  that  a  statute  levying  all  taxes  upon  land  is  un- 
constitutional. Wells  V.  Commissioners  of  Hyattsville,  77 
Md.  125  (26  Atl.  Rep.  857;  20  L.  R.  A.  89).  The  mineral 
estate  in  land  when  severed  from  the  surface  estate  by  a  con- 
veyance may  be  taxed  separately.  Stuart  v.  Commonwealth, 
94  Ky.  595  (28  S.  W.  Rep.  867) .  Where  a  tax  collector,  hav- 
ing no  authority  to  receive  in  payment  thereof  anything  but 
money,  accepts  a  bank  check  upon  which  he  afterwards  re- 
ceived the  money,  it  operates  as  a  payment.  Richards  v. 
Hatfield,  40  Neb.  879  (59  N.  W.  Rep.  777).  In  construing 
S.  Dak.  Comp.  Stat.  1893,  ch.  77,  §  108,  which  provides  that 
upon  the  payment  of  taxes  the  collector  shall  enter  such  pay- 
ment in  his  book,  give  a  proper  receipt  therefor,  it  is  held  that 
neither  the  receipt  nor  the  entry  of  payment  is  the  only  evi- 
dence competent  to  show  payment ;  that  such  receipt  or  entry 
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is  not  conclusive  evidence  that  such  taxes  have  been  paid  ;  and 
while  the  absence  of  such  an  entry  raises  a  presumption  that 
such  taxes  have  not  been  paid,  such  presumption  is  not  con- 
clusive. Richards  v.  Hatfield,  40  Neb.  879  (69  N.  W.  Rep. 
777).  Citingy  Adams  V.  Beale^  19  Iowa  61;  Hinchman  v. 
Whetstone,  28  111.  185 ;  Berry  v.  Berrfs  AdmWs^  17  N.  J. 
Law  440;  Wolf  v.  Foster,  18  Kan.  19;  Stout  v.  Hyatt, 
Id.  175.  An  agreement  by  a  lessee  to  pay  "  all  taxes  that  may 
be  assessed  '*  against  the  premises  does  not  apply  to  special 
assessments  for  the  construction  of  a  sewer.  Ittner  v.  Robin- 
son, 85  Neb.  188  (52  N.  W.  Rep.  846).  Citing,  Cooley  on 
Taxation,  416  ;  In  re  Mayor,  Etc.  of  New  Tork,  11  Johns.  77; 
Bleecker  v.  Ballou,  8  Wend.  268.  A  taxpayer  cannot  enjoin 
the  collection  of  taxes  due  from  him  on  the  ground  that  the 
municipality  is  indebted  to  him.  Cartersville  Water  Co,  v. 
Mayor  et  al. ,  89  Ga.  689  ( 16  S.  E.  Rep.  70) .  Unless  a  statute 
so  requires,  an  officer  may  sell  real  estate  for  delinquent, 
taxes  without  exhausting  the  personal  property  of  the  delin- 
quent. (Mont.  Stat.,  16th  Sess.,  p.  225,  §  9;  15th  Ex.  Sess., 
p.  93,  §  28,  applied.  Ward  etal.  v.  Bd.  Commrs,  of  Gallatin 
County  et  aL,  12  Mont.  28  (29  Pac.  Rep.  658).  When  taxes 
upon  real  property  are  merely  delinquent,  no  steps  having 
been  taken  to  enforce  their  collection,  payment  of  the  amount 
stated  by  the  officer  to  be  due  as  delinquent  will  not  have  the 
effect  of  discharging  the  land  from  all  taxes,  in  case  of  a 
failure,  through  a  mistake  of  the  officer,  to  pay  all  that  is 
actually  due.  Crosswell  v.  Benton  et  al,,  54  Minn.  264  (55 
N.  W.  Rep.  1125).  But  the  contrary  is  held  in  Pennsylvania, 
Pottsville  Lumber  Co.  v.  Wells  et  al.,  157  Pa.  St.  5  (27  Atl. 
Rep.  408)  ;  and  in  a  recent  case  in  Wisconsin  it  is  held  upon 
an  exhaustive  review  of  the  authorities,  that  the  title  of  a 
landowner  who  offers  to  pay  to  the  proper  officer  the  taxes 
assessed  against  the  property,  but  is  erroneously  informed 
by  him  that  there  are  none  to  pay,  is  not  affected  by^'a  subse- 
quent sale  of  such  property  for  taxes  due  at  that  time,  nor  is 
he  affected  by  a  statute  (Wis.  Rev.  Stat.,  §  1188)  requiring 
actions  for  relief  from  tax  sales  to  be  brought  within  three 
years.  Gouldv.  Sullivan,  84  Wis.  659  (54  N.  W. Rep.  1013; 
86  Am.  St.  Rep.  955;  20  L.  R.  A.  487).  After  property  has 
been  improved  and  treated  as  city  property  for  ten  or  fifteen 
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years,  the  validity  of  its  annexation  to  the  city  cannot  be  ques- 
tioned to  defeat  a  tax  lien  for  city  taxes.  Scarry  v.  Lewis ^ 
138  Ind.  96  (80  N.  E.  Rep.  411).  One  who  brings  an  action 
to  quiet  his  title  as  against  certain  tax  liens  has  the  burden  of 
showing  that  the  taxes  are  illegal  or  have  been  paid.  Adams 
V.    Osgood,         Neb.  (60  N.  W.  Rep.    869).      A   party 

whose  land  is  in  the  adverse  possession  of  another  may  buy  in 
an  outstanding  tax  title  predicated  upon  a  sale  for  taxes  which 
accrued  on  the  land  while  in  such  adverse  possession.  Ardv. 
Pratt y  58  Kan.  682  (86  Pac.  Rep.  995),  "  Noone can  acquire 
a  valid  tax  title  founded  upon  a  sale  for  taxes  which  it  was  his 
duty,  either  legally  or  equitably,  to  pay,  and  enforce  it,  as 
against  any  person  who  would  be  prejudiced  by  his  neglect." 
Perkins  v.  Wilikinson  ciaL,  86  Wis.  588  (57N.  W.  Rep.  871). 
An  agent  cannot  acquire  for  his  own  use  a  tax  title  to  his 
principal's  property.  Gonzalia  v.  Bartelsman,  148  111. 
684  (32  N.  E.  Rep.  582).  111.  Rev.  Stat.,  ch.  120, 
§  129,  applied.  McCartney  v.  Morse,  187  111.  481 
(24  N.  E.  Rep.  576;  26  N.  E.  Rep.  876).  Sec- 
tion 6448,  Ind.  Rev.  Stat.  1881,  makes  it  the  duty  of  every 
administrator,  executor,  trustee,  &c.,  to  pay  the  taxes  on  such 
estates  out  of  the  assets  of  such  estates,  Wilson,  Adm^r  v. 
White  et  al,,  188  Ind.  614  (88  N.  E.  Rep.  861 ;  19  L.  R.  A. 
581).  Under  Ky.  Stat.  (Act  Nov.  11,  1892,  art.  9,  §  15),  in 
order  for  a  tax  title  to  be  valid  and  enforcible  it  is  necessary 
to  show  that  the  delinquent  taxpayer  had  no  personal  prop- 
erty out  of  which  the  taxes  could  have  been  realized.  Com- 
monwealth V.  Three  Forks  Coal  Co,^  95  Ky.  278  (25  S.  W. 
Rep.  8).  Under  Minn.  Gen.  Laws  1881,  ch.  85,  the  state 
acquired  no  title  to  the  land  by  virtue  of  a  tax  judgment,  un- 
less it  was  offered  for  sale,  and  bid  in  for  the  state  in  default 
of  other  bidders.  Pine  County  v.  Lambert,  Minn. 
(58  N.  W.  Rep.  990).  Miss.  Act  Feb.  22,  1890,  held  consti- 
tutional— sale  of  lands  held  by  the  state.  Marble  et  al.  v. 
Fife,  69  Miss.  596  (18  So.  Rep.  842).  Mo.  Rev.  Stat.  1889, 
§  7698,  has  no  application  to  a  sheriff's  deed  made  pursuant  to 
a  sale  under  an  execution  issued  on  a  judgment  in  a  suit  to 
enforce  the  state's  lien  for  delinquent  taxes.  Childers  v. 
Schantz,  120  Mo.  805  (25  S.  W.  Rep.  209).  In  an  action 
to  foreclose  certificates  of  tax  sale,  under  Neb.  Comp.  Stat., 
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ch.  77,  §  181,  the  plaintiff  cannot  recover  attorney  fees  if  the 
owner  of  the  land  tenders,  pending  the  action,  the  total 
amount  of  the  principal  debt,  interest,  and  cost  then  accrued. 
Merrill  v-  Jones  et  al,  89  Neb.  768  (58  N.  W.  Rep.  449). 
N.  Y.  Laws  1885,  ch.  488;  Laws  1887,  ch.  718,  applied- 
collateral  inheritance  tax.  Matter  of  Estate  of  Swift ^  187 
N.  Y.  77  (82  N.  E.  Rep.  1096).  Pa.  Act  May  6,  1887,  con- 
strued  and  applied— collateral  inheritance  tax.  In  re  Will- 
iamson's  Estate^  158  Pa.  St.  508  (26  Atl.  Rep.  246) ;  In  re 
Lines'  Estate,  155  Pa.  St.  878  (26  Atl.  Rep.  728)  ;  In  re  Cole- 
man's Estate,  159  Pa.  St.  281  (28  Atl.  Rep.  187).  19  S.  C. 
Stat.,  p.  868,  §  2,  p.  '884,  §  10,  construed.  Wilson  v.  Can- 
trell,  40  S.  C.  114  (18  S.  E.  Rep.  517).  S.  Dak.  Comp. 
Laws  1891,  ch.  14,  §  112,  will  not  be  given  a  retroactive  ef- 
fect. ,  American  Inv.  Co,  v.  County  of  Beadle,  S.  Dak. 
(59  N.  W.  Rep.  212).  W.  Va.  Acts  1872-78,  ch.  117, 
applied.  Carrell  v.  Mitchell  et  al.,  87  W.  Va.  180  (16  S.  E. 
Rep.  458). 


TENANTS  IN  COMMON. 


EPITOME  OF  CASES. 

Sec.  741.  Conveyance  by  one  cotenant.  A  conveyance 
b^  one  tenant  in  common  of  a  particular  portion  of  the  estate 
is  void  as  against  his  cotenant.  Barnes  v.  Soardman,  157  Mass. 
479  (82  N.  E.  Rep.  670)  ;  Warthen  v.  Sieffert,  Ind. 
(88  N.  E.Rep.  464).  A  conveyance  by  one  cotenant  of  his  in- 
terest may  be  upheld  where  effect  can  be  given  to  it  without 
prejudice  to  the  rights  of  cotenants.  Morgan  v.  Bickerton,  17 
R.  I.  488  (28  Atl.  Rep.  28 ;  24  Atl.  Rep.  772).  No  lien  ex- 
ists in  favor  of  cotenants  for  a  balance  due  them  by  their  co- 
tenant  for  rents  and  profits  of  the  joint  estate,  as  against  a  bona 
fide  purchaser  or  encumbrancer  of  the  interest  of  such  co- 
tenant.  Burns  v.  Dreyfus,  69  Miss.  211  (11  So.  Rep.  107). 
A  mortgage  by  a  tenant  in  comnion  of  a  certain  number  of 
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acres  of  the  common  estate  does  not  give  the  purchaser  under 
a  foreclosure  sale  the  right  to  maintain  ejectment  for  that  por- 
tion of  the  land,  no  partition  having  ever  been  made.  Sloan 
V.  Grlder,         Ky.  (25  S.  W.  Rep.   110).     Under  Ala. 

Code,  §  8247,  the  lien  of  a  mortgage  by  one  tenant  in  common 
upon  his  undivided  interest  is  not  affected  by  partition  sale  of 
the  land,  and  becomes  a  charge  upon  the  share  assigned  to  the 
mortgagor.  Espalla  v.  Touart^  96  Ala.  187  (11  So.  Rep. 
219).  Cal.  Code  Civ.  Proc,  §  764,  construed — rule  in  partition 
"^here  one  tenant  in  common  has  made  conveyance  of  his  in- 
terest, Gordon  v.  City  of  San  Diego ^  101  Cal.  522  (82  Pac. 
Rep.  885 ;  86  Pac.  Rep.  18). 

Sec.  742.  Trust  relation — Buying  in  titles,  &c.  One 
tenant  in  common  cannot  purchase  an  outstanding  incum- 
brance and  after  it  matures  into  a  title  set  it  up  against  his 
cotenant.     Moy  v.  Moy^         la.  (56  N.  W.  Rep.  668)  ; 

Hinters  et  al.  v.  Hinters  et  al,,  114  Mo.  26  (21  S..W.  Rep. 
456).  The  purchase  of  the  life  estate  in  the  common  prop- 
erty by  one  cotenant  is  held  not  to  inure  to  the  benefit  of  all. 
McLaughlin    v.    McLaughlin^         Md.  (80    Atl.    Rep. 

607).  A  purchase  of  the  fee  by  a  tenant  in  common  of  an 
estate  for  years  before  the  expiration  of  such  estate  does  not 
inure  to  the  benefit  of  the  other  cotenants.  Ramhcrg  v. 
Wahlstrom,  140  111.  182  (29  N.  E.  Rep.  727;  88  Am.  St. 
Rep.  227).  The  purchase  of  a  mortgage  by  a  cotenant  oper- 
ates as  a  redemption  as  to  his  interest,  and  he  can  only  fore- 
close as  to  the  remaining  interests.  Damnt  v.  Damm^  91 
Mich.  424  (51 N.  W.  Rep.  1069) .  A  tenant  in  common  cannot 
purchase  the  property  at  a  tax  sale  and  claim  the  benefit  of  a 
statute  of  limitations  protecting  tax  titles.  Day  v.  Louisville^ 
New  Orleans  d:  Texas  Ry.  Co.,  69 Miss,  589  (11  So.  Rep.  25)  ; 
Tanney  et  al.  v.-  Tanney,  159  Pa.  St.  277  (28  Atl.  Rep.  287; 
89  Am.  St.  Rep.  678).  To  the  same  effect  are  the  cases  of 
Cohea  v.  Hemingway^  71  Miss.  22  (14  So.  Rep.  734)  ;  Mc- 
Chesney  v.  White,  140  111.  880  (29  N.  E.  Rep.  709).  The 
title  acquired  by  a  cotenant's  purchase  at  a  tax  sale  may  be 
good  as  against  strangers.  Burgett  v.  Williford,  56  Ark. 
187  (19  S.  W.  Rep.  750).  A  trustee  of  a  cotenant  cannot 
acquire  title  adverse  to  the  cotenants  of  his  cestui  que  trust  by 
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purchase  at  a  tax  sale.  Sorenson  v.  Davis ^  88  la.  405  (49  N. 
W.  Rep.  1004).  Taxes  paid  upon  the  common  property,  or 
an  amount  paid  to  procure  a  conveyance  from  one  who  claims 
title  to  the  same  adversely  and  under  a  tax  deed,  by  a  tenant 
in  common,  cannot  be  made  a  charge  upon  the  real  estate  and 
interest  of  the  cotenant  after  such  estate  and  interest  has 
passed  into  the  hands  of  a  purchaser  without  notice,  and  the 
record  of  the  tax  deed  and  of  the  conveyance  from  the  grantee 
therein  named  would  not  be  notice  of  such  a  claim.  Welch  v. 
Ketchani,4&  M'mn.  241  (51  N.  W.  Rep.  118).  A  mortgage, 
though  by  deed  absolute  on  its  face,  intended  as  security  upon, 
and  executed  by  the  owner  of,  an  undivided  half  of  real 
estate,  does  not  stand  in  any  such  relation  to  the  owner  of  the 
other  undivided  half  as  disables  him  to  buy  in,  hold,  and  en* 
force,  for  his  own  benefit,  an  outstanding  prior  lien  on  the 
whole  estate.  Barteau  v.  Merriam^  52  Minn.  222  (58  N.  W» 
Rep.  1061).  One  who  purchases  an  undivided  interest  in 
land  and  enters  as  a  stranger  to  the  rights  of  his  cotenants  is 
not  estopped  from  setting  up  against  them  an  adverse  title 
that  originated  before  his  purchase.  Watkins  v.  Greeny 
Mich.  (60  N.  W.  Rep.  44).     An  action  may  be   main- 

tained by  a  tenant  in  common  against  the  heirs  of  his  coten- 
ant for  an  accounting  of  rents  collected  by  them  after  the  co- 
tenant's  death,  but  not  of  the  rents  collected  by  such  cotenant. 
Briitinum  v.  Jones,  56  Ark.  624  (20  S.  W.  Rep.  520). 

Sec.  743.  Ouster — Rents.  The  possession  of  one  ten- 
ant in  common  is  the  possession  of  all,  unless  there  be  an 
ouster.  Sibley  v.  Alba,  95  Ala.  191  (10  So.  Rep.  881).  One 
tenant  in  common  cannot  maintain  ejectment  against  another 
without  proof  of  ouster.  Rollins  et  aL  v.  Brown ^  87  S.  C. 
845  (16  S.  E.  Rep.  44).  Mere  possession  by  one  cotenant  is 
not  sufficient  to  establish  ouster  and  adverse  possession  ;  some 
clear,  positive,  and  unequivocal  act  must  be  shown  which 
amounts  to  an  open  denial  of  the  cotenant's  rights.  JFen- 
ton  V.  Miller,  94  Mich.  204  (58  N.  W.  Rep.  957). 
A  denial  of  the  title  of  a  cotenant  in  a  pleading  in  a 
judicial  proceeding  is  equivalent  to  an  ouster.  Phelan  et  aL 
V.  Smith,  100  Cal.  158  (84  Pac.  Rep.  667)  ;  Fenton  v.  Miller, 
94  Mich.   204  (58  N.  W.   Rep.  957).    How.  Mich.  Stat,  § 
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7812,  applied — as  to  what  is  sufficient  proof  of  ouster.  Pen- 
ton  V.  Miller,  94  Mich.  204  (58  N.  W.  Rep.  957).  Tenants 
in  common  who  have  been  ousted  by  their  cotenants  may- 
recover  their  portion  of  the  rents  and  profits ;  and  an  ouster 
**  may  be  found  from  a  possession  attended  with  such  circum- 
stances as  to  evince  a  claim  of  exclusive  right  and  title  and  a 
denial  of  a  right  and  title  of  the  other  tenants  to  participate  in 
the  profits."  Dodge  v.  Davis,  85  la.  77  (52  N.  W.  Rep.  2). 
It  is  held  that  unless  there  be  an  actual  ouster  an  occupying 
cotenant  is  not  liable  to  the  others  for  rent.  McLaughlin  v. 
McLaughlin,         Md.  (80  Atl.   Rep.  607).     In  a  well 

considered  case  in  which  the  authorities  are  collated  and 
reviewed,  it  is  held  by  a  divided  court  that  the  obligation  of 
each  tenant  in  common  to  account  for  the  use  of  the  common 
property  is  a  part  of  the  duty  produced  by  the  community  in 
interest,  and  the  tenant  who  voluntarily  refrains  from  occupy- 
ing the  land  may  maintain  an  action  for  use  and  occupation 
against  the  occupying  tenant.  Gage  v.  Gage,  N.  H. 
(29  Atl.  Rep.  648).  Particular  facts  held  insufficient  to  show 
such  exclusive  possession  by  one  cotenant  as  to  render  him 
liable  for  rent.  Altny  et  aL  v.  Daniels,  17  R.  I.  548  (28  Atl. 
Rep.  687). 

Sec.  744,  Miscellaneous  notes.  The  owner  of  an 
undivided  one-half  interest  in  land,  claiming  title  to  the 
whole,  of  which  he  has  possession,  is  not  a  tenant  in  common 
with  the  holder  of  a  tax  title  to  the  other  half,  nor  will  his 
possession  be  treated  as  such.  Willcuts  v.  Rollins,  85  la. 
247  (52  N.  W.  Rep.  199).  *'In  the  United  States,  joint 
tenancies  are  not  favored,  and  except  in  case  of  trustees  or 
others  acting  in  a  fiduciary  capacity,  an  estate  in  two  or  more 
persons  is  generally  construed  as  a  tenancy  in  common,  where 
joint  tenancies  have  not  been  abolished  by  statute."  Maxwell 
v.IIigginsetal.,%9>l^eh.  671(57  N.  W.  Rep.  888).  But 
the  use  of  the  word  **  jointly"  is  held  sufficient  to  create  a 
joint  estate.     Case  v.    Owen,        Ind.  (88   N.   E.  Rep. 

895) .  As  against  his  cotenant  one  tenant  in  common  cannot 
grant  a  license  to  a  third  person  to  enter  upon  the  land  held 
in  common.     Moore  v.    Moore  et  aL,         Cal.  (84  Pac. 

Rep.  90) .    In  Indiana  a  tenant  in  common  may  bar  the  right 
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to  partition  the  common  estate  by  adverse  possession  of  the 
whole  of  it  for  fifteen  years.  Barnes  v.  Bortiy  188  Ind.  169 
(80  N,  E.  Rep.509 ;  82  N.  E.  Rep.,  888).  R.  I.  Pub.  Stat.,  ch. 
286,  §  1,  applied — accounting  between  cotenants.  Hazard 
V.  Albro  et  al.,  17  R.  I.  181  (20  Atl.  Rep.  884). 


TREES. 

MU8CH  V.  BURKHART. 

(83  la.  301.) 

Trees  grrowlngr  on  a  boundary  line— Title  and  right 

of  adjoining  owners.  Where  trees  have  grown  upon  a  bound- 
ary line  between  two  adjoining  land  owners,  the  title  of  such  own- 
ers therein  is  that  of  tenant^  in  common;  and  the  wrongful  cutting 
of  such  trees  by  either  may  be  enjoined  by  the  other. 

Robinson,  J. 

Sec.  746.  Facts  stated.  Plaintiff  owns  the  S.  \  of  the 
N.  W.  i  of  section  16,  in  township  90  N.,  of  range  18  W.,  in 
Black  Hawk  county,  and  occupies  it  as  a  place  of  residence 
for  himself  and  family.  His  dwelling-house,  barn,  and  other 
buildings  are  on  the  land  described,  and  near  its  north-west 
comer.  The  defendant  owns  the  N.  W.  i  of  the  quarter  sec- 
tion described,  and  the  south  boundary  line  of  his  land  is  the 
north  boundary  line  of  the  west  part  of  the  land  of  plaintiff. 
About  20  years  before  the  commencement  of  this  action  one 
Jeffers,  who  then  owned  the  land  now  owned  by  plaintiff, 
planted  along  and  on  the  north  boundary  line  thereof,  for  a 
distance  of  about  thirty  rods,  commencing  at  the  north-west 
comer,  a  line  of  cottonwood  trees.  They  have  grown  to  a 
height  of  from  80  to  60  feet,  and  their  trunks  have  a  diameter, 
near  the  ground,  of  from  one  to  two  feet.  The  average  space 
between  them  is  about  three  feet.  The  plaintiff  has  attached 
barbed  wires  to  the  north  side  of  the  trees,  thus  making  a  wire 
fence.  He  claims  that  the  fence  is  needed;  that  the  trees  are  of 
great  value  to  him  as  a   wind-break  ;  that  they  afford  valuable 


905  MUSCII    V.    BURKHART.  §  745,  746 

protection  from  storm  and  winter  winds  to  his  buildings  and 
stock  ;  and  that  defendant  has  threatened  to  destroy  the  fence, 
and  to  cut  down  and  remove  the  trees;  and  that,  unless  re- 
strained, he  will  do  so.  The  defendant  claims  that,  by  agree- 
ment with  plaintiff,  a  division  of  their  common  boundary  line 
was  made  for  the  purp>oses  of  fencing,  by  which  plaintiff  was 
to  maintain  a  fence  on  the  east  half  of  the  line,  and  the  de- 
fendant on  the  remainder,  that  the  trees  described  have  thrown 
out  roots,  which  extend  for  many  feet  in  his  land  ;  that  by  rea- 
son of  such  roots,  and  the  shade  of  the  trees,  a  strip  of  his 
land  four  or  five  rods  wide,  north  of  the  trees,  has  been  ren- 
dered unproductive.  He  denies  that  the  trees  are  of  any  value 
to  the  plaintiff ;  claims  that  he  has  a  right  to  cut  and  remove 
them,  for  the  reason  that  they  are  a  damage  to  him,  and  for 
the  further  reason  that  plaintiff  has  cut  and  taken  away  some 
•of  those  originally  planted  there,  and  he  claims  a  right  to  do 
the  same.  He  admits  that  he  had  threatened  and  fully  in- 
tended to  cut  down  those  now  standing.  The  evidence  shows 
that  the  trees  are  of  value  to  plaintiff  and  that  they  damage 
the  defendant ;  also  that  they  stand  on  the  common  boundary 
line.  They  were  planted  before  defendant  acquired  title  to  the 
land  he  now  owns. 

Sec.  746.  Trees  growing  on  boundary  line — ^Title 
— Injunction.  Under  what  agreement,  if  any,  between  the 
owners  of  the  two  tracts  of  land,  they  were  planted,  does  not 
appear,  although  Jeffers  and  his  grantees  seem  to  have  cared 
for  them  as  their  own.  They  stand  upon  and  draw  sustenance 
from  both  tracts  of  land,  and,  in  the  absence  of  a  showing  to 
the  contrary,  it  must  be  presumed  that  they  are  owned  by  the 
parties  to  this  action  as  tenants  in  common.  Dubois  v.  Beaver ^ 
25  N.  Y.  124  (82  Am.  Dec.  826) ;  Griffin  v.  Bixby,  12  N.  H. 
456  (87  Am.  Dec.  225).  When  one  tenant  in  common  de- 
stroys the  subject  of  the  tenancy,  he  is  liable  to  his  cotenant 
for  the  damages  he  thereby  sustains.  Dubois  v.  Beaver^  supra, 
A  court  of  equity  will,  by  injunction,  restrain  one  tenant  in 
common,  at  the  suit  of  another,  from  doing  a  serious  injury  to 
the  common  estate.  1  High,  Inj.,  §  844.  It  is  well  settled 
that  the  commission  of  a  trespass  may  be  restrained  by  injunc- 
tion.     Grant   v.  CroWy  47   Iowa  688;  2  Story,  Eq.  Jur.,  §§ 
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928,  929.  It  is  said  that  an  injunction  will  not  be  allowed  to 
restrain  the  commission  of  a  trespass  where  the  recovery  of 
damages  in  an  action  at  law  would  be  an  adequate  remedy  for 
the  injuries  which  would  result  from  the  trespass,  if  committed, 
and  that,  to  authorize  such  an  injunction,  the  injury  threatened 
must  be  irreparable.  It  was  said  in  Wilson  v.  City  of  Min- 
eral Pointy  89  Wis.  164,  that  **  an  injury  is  irreparable  when  it 
is  of  such  a  nature  that  the  injured  party  cannot  be  adequately 
compensated  therefor  in  damages,  or  when  the  damages  which 
may  result  therefrom  cannot  be  measured  by  any  certain  pe- 
cuniary standard."  It  was  further  held  in  that  case  that  the 
destruction  of  trees  and  shrubbery  growing  upon  premises 
occupied  as  a  home  by  the  plaintiff  would  be,  in  a  legal  sense, 
an  irreparable  injury  to  him.  In  this  case  the  plaintiff  stated 
that  the  cutting  down  of  the  trees  would  damage  him  to  the 
amount  of  $200.  But  it  does  not  follow  that  the  damages 
would  not  be  irreparable,  within  the  meaning  of  the  law,  nor 
does  it  appear  that  plaintiff  is  willing  to  suffer  the  damages  for 
the  sum  named.  The  trees  cannot  be  replaced,  nor  can  their 
benefit  to  plaintiff,  and  the  comfort  and  satisfaction  he  derive* 
from  them  be  accurately  measured  by  a  pecuniary  standard. 
The  use  which  the  defendant  purposes  to  make  of  them  is  not 
the  one  for  which  they  were  designed,  nor  the  only  one  for 
which  they  are  adapted. 

Sec.  747.  Injunction — Irreparable  injury.  There  are 
many  cases  where  rights  conflict,  or  where  they  are  in  dispute, 
in  which  courts  of  equity  will  not  interfere  by  injunction  to 
prevent  an  impending  injury,  so  long  as  there  is  an  adequate 
remedy  at  law  for  the  injury  threatened.  But  in  this  case 
there  is  no  dispute  as  to  the  material  facts  involved,  and  the 
respective  rights  of  the  parties  are  known.  The  plaintiff  has 
an  interest  in  the  trees  for  which  he  cannot  be  compelled,  at 
the  election  of  defendant,  to  accept  a  money  consideration. 
A  person  is  not  obliged  to  suffer  his  property  to  be  destroyed 
at  the  will  of  another,  even  though  he  may  be  able  to  recover 
ample  pecuniary  compensation  therefor.  This  is  especially 
true  of  property  like  trees,  planted  for  atid  adapted  to  a  cer- 
tain use,  and  serving  a  special  purpose.  Their  owner  has  an 
interest  in  them  which  he  may  protect,  and  to  be  deprived  of 
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it  without  his  consent  would  be  to  suffer  irreparable  injury, 
within  the  meaning  of  the  law.  It  appears  in  this  case  that 
plaintiff  has  cut  down  and  appropriated  a  few  of  the  trees 
which  at  one  time  constituted  a  part  of  the  lines  of  trees  in 
question,  but  the  fact  does  not  authorize  defendant  to  cut  down 
and  remove  the  remainder.  The  trees  cause  him  some  dam- 
age, but  not  sufficient  to  authorize  him  to  destroy  them.  The 
decree  of  the  district  court  enjoined  the  defendant  "  from  tear- 
ing down  or  interfering  with  the  fence  on  said  line,  and  from 
in  any  manner  interfering  with  said  trees."  This  must  be  con- 
strued in  connection  with  the  injury  threatened  ai^d  the  relief 
asked,  to  enjoin  the  defendant  from  destroying  or  in  any  manner 
injuring  the  trees  and  fence.  It  was  not  designed  to  prevent 
him  from  taking  care  of  the  trees  and  maintaining  the  fence. 
His  right  to  do  so  is  as  great  as  that  of  the  plaintiff.  The 
decree  of  the  district  court  is  affirmed. 

Note.  Trees  fttanding-  on  the  boundary  line  of  adjoining*  land 
owners  belong-  to  both  of  them,  and  neither  can  remove  or  injure 
them  without  the  consent  of  the  other,  Tiedeman  on  Real  Prop.,  §  9; 
citing ,  Mcuier$  v.  PoUie,  2  Roll.  Rep.  141;  Hutchings  v.  King,  1  Wall.  59; 
Holder  V.  Ooates,  1  Moo.  &  M.  112;  Skinner  y.  Wilder,  38  Vt.  115;  Lyman 
V.  Bale,  11  Conn.  177;  Dubois  v.  Beaver,  25  N.  Y.  123;  Hoffman  v.  Arm- 
strong, 48  N.  Y.  201;  Chnfflny.  Bixby,  12  N.  H.  454;  3  Kent's  Com.  437? 
1  Washb.  on  Real  Prop.  11,  12;  but  a  tree  standinfi^  exclusively 
on  the  land  of  one  of  the  parties  belong-s  to  him  exclusively, 
though  the  roots  and  branches  extend  beyond  the  boundary  line. 
Skinner  v.  WUder,  38  Vt.  115  (88  Am.  Deo.  645);  Hoffman  v.  Armstrong, 
48  N.  Y.  201  (8  Am.  Rep.  537);  Dubois  v.  Beaver,  25  N.  Y.  123  (82  Am. 
Dec.  326). 
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Sec.  748.  As  to  what  constitutes  trespass.  One 
may  not  carry  away  even  his  own  property  when  to  do 
so  it  is  necessary  to  commit  a  trespass  on  the  property  of 
another.     Milner    et    aL    v.    Milner^         Ala.  (14    So.. 

Rep.  878).     A  vendee  who  seeks   to  forcibly  eject  his  ven- 
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dor's  tenant     lawfully    in   possession    is  guilty  of  trespass. 
Green  v.  Hammock,         Ky.  (16  S.  W.  Rep.  867).     A 

•cotenant  is  not  liable  as  a  trespasser  for  cutting  and  removing 
timber  for  the  purposes  of  manufacture  without  waste  or  other 
destruction  of  the  premises.  Patureau  v.  Wilbert  et  al.,  4A 
La.  An.  855  (10  So.  Rep.  782).  A  right  of  entry  to  post  a 
notice  being  given  by  statute,  a  peaceable  entry  for  such  pur- 
pose is  not  trespass.  Congdon  v.  Cook,  65  Minn.  1  (56  N. 
W.  Rep.  258) .  A  statute  requiring  a  certain  officer  to  kill 
all  dogs  going  at  large,  not  licensed  and  collared  according  to 
law,  does  not  authorize  such  officer  to  go  upon  the  premises  of 
another  to  obtain  the  body  of  the  dog  which  he  had  poisoned 
on  a  public  street.  McAuliffe  v.  Gash,  17  R.  I.  855  (22  Atl. 
Rep.  276).  *  Cases  in  which  particular  facts  ^reconsidered  and 
held  to  be  sufficient  to  constitute  a  trespass.  Mitchell  v. 
Mitchell  et  al.,  64  Minn.  801  (55  N.  W.  Rep.  1184)  ;  Oswalt 
V.  Smith,  97  Ala.  627  ( 12  So.  Rep.  604) . 

Sec.  749.  Who  may  maintain  the  action.  Trespass 
can  be  maintained  only  by  one  who  is  in  possession  or  who  is 
owner.  Chicago,  JR,  /.  <^  P.  JR.  Co.  et  al.  v.  Shepherd,  89 
Neb.  528  (58  N.  W.  Rep.  189) ;  Hanlon  et  al.  v.  Union  Pac. 
R.  Co.,  40 Neb.  52  (58  N.  W.  Rep.  590)  ;  Wilkinson  v.  Con- 
nell,  158  Pa.  St.  126  (27  Atl.  Rep.  870)  ;  Nelson  v.  Jenkins, 
Neb.  (60  N.  W.  Rep.  811).     It  is  held  that  one  neither 

in  possession  nor  having  the  right  to  possession  cannot  main- 
tain the  action,  Hersey  v.  Chapin,  Mass.  (88  N.  E. 
Rep.  442)  ;  nor  can  trespass  be  niaintained  against  one  actu- 
ally in  possession,  although  the  plaintiff  have  the  legal  title, 
Kinney  v.  Ferguson,  Mich.  (59  N.  W.  Rep.  401). 
One  in  possession  under  a  claim  of  right  may  maintain  an 
action  of  trespass  for  injury  to  the  possession.  Anthony  v. 
N.  r.  p.  d  B.  R.  Co.,  Mass.  (87  N.  E.  Rep.  780)  ; 
Gulf,  C.  <&  S.  P.  Ry.  Co.  V.  Cusenberry,  86  Tex.  525  (26 
S.  W.  Rep.  48)  ;  Louisiana  L.  £  P.  Co.  v.  Gasguet,  45  La. 
759  (18  So.  Rep.  171).  In  Utah  it  is  held  that  a  person 
wrongfully  in  possession  of  real  estate  may  maintain  an  action 
of  trespass  against  any  person  making  forcible  entry  thereon 
except  the  owner  with  the  right  of  immediate  entry.  Marks 
et  ux.  v.  Sullivan  et  al.,  8  Utah  406  (82  Pac.  Rep.  668 ;  20 
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L.  R.  A.  590) .  The  owner  of  land  need  not  have  actual 
possession  in  order  to  maintain  the  action.  Meehan  et  al,  v» 
Edwards  et  al.,  92  Ky.  574  (18  S.  W.  Rep.  519)  ;  Rogers  v. 
Duhari,  97  Cal.  500  (82  Pac.  Rep.  570)  ;  Dodge  v.  Davis,  8& 
la.  77  (52  N.  W.  Rep.  2).  A  purchaser  of  land  under  a  con- 
tract which  does  not  give  him  any  possessory  rights  before  he 
has  performed  all  of  its  conditions,  and  become  entitled  to  a 
conveyance,  cannot  maintain  an  action  for  injuries  to  the  free- 
hold. Des  Jardins  v.  TTiunder  Bay  River  Boom  Co.^  95 
Mich.  140  (54  N,  W.  Rep.  718).  Where  a  trespass  has  been 
committed  upon  the  land  after  a  contract  of  sale  and  before 
the  actual  execution  of  the  deed,  and  the  deed  is  subsequently 
executed  dating  back  to  the  contract,  an  action  for  such  tres- 
pass may  be  maintained  by  the  vendor  who  was  in  possession 
at  the  time  it  was  committed.  Stahl  v.  Lynn  et  al.y  86  Wis. 
75  (56  N.  W.  Rep.  188).  A  landlord  cannot  maintain  an 
action  of  trespass  against  his  tenant  as  to  the  premises  in- 
cluded in  the  demise.  Ala.  Codfe,  §  8296,  applied.  Rogers  w. 
Brooks,  99  Ala.  81  (11  So.  Rep.  758).  In  determining 
whether  the  landlord  or  tenant,  or  both,  may  recover  dam- 
ages for  injury  to  real  estate,  the  general  rule  applies  that 
where  a  legal  right  is  violated  the  owner  of  such  right  is  en- 
titled to  action  therefor.  If  possession  only  is  disturbed,  the 
owner  of  the  right  of  possession  may  have  his  action.  If  the 
freehold  itself,  independent  of  and  beyond  its  use  and  enjoy- 
ment by  the  tenant,  is  injured,  the  owner  of  the  freehold,  in 
like  manner,  has  his  action.  Arneson  v.  Spawn ,  2  S.  Dak. 
269  (49  N.  W.  Rep.  1066;  89  Am.  St.  Rep.  788).  A  mort-^ 
gagee  in  possession  under  a  certificate  of  entry  for  breach  of 
condition,  may  maintain  the  action  for  damage  to  the  prem- 
ises. Tarbellv.  Page,  155  Mass.  256  (29  N.  E.  Rep.  585). 
An  action  for  trespass  may  be  maintained  although  no  actual 
dama'ge  has  been  suffered.  Bragg  v.  Laraway,  65  Vt.  678- 
(27  Atl.  Rep.  492). 

Sec.  750.  Starting  fires — Liability  for  damages. 
Where  a  party  starts  a  fire  upon  his  own  land  for  a  lawful 
purpose  and  the  fire  spreads  to  other  land,  the  person  com- 
plaining thereof,  must  affirmatively  prove  negligence.  Mat- 
toon  V.  Fremont y  E,  db  M.   V.  R.  R,  Co.,         S.  Dak. 
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(60  N.  W.  Rep.  69)  ;  Gregory  v.  Layton,  86  S.  C.  98  (15  S.  E. 
Rep.  852)  ;  Day  v.  Akeley  Lumber  Co.,  54  Minn.  522  (56  N.W. 
Rep.  248).  The  fact  that  other  lands  intervene  between  the 
land  upon  which  the  fire  is  started  and  the  land  upon  wRich  the 
damage  was  done  does  not  prevent  a  recovery.  Chicago^  Si. 
L.  P.  R.  Co.  v.  Williams,  181  Ind.  80  (80  N.  E.  Rep.  696). 
A  landowner  cannot  recover  damages  caused  by  the  negligent 
setting  out  of  a  fire  which  he  discovered  before  the  injury  at 
a  time  when  he  could  have  easily  extinguished  it.  Talley  v. 
Courier,  98  Mich.  478  (58  N.  W.  Rep.  621).  Where  a  fire 
has  been  wrongfully  started'  and  one  whose  property  is  in  im- 
minent danger,  in  the  exercise  of  reasonable  care  and  prudence 
for  the  protection  of  his  property  sets  a  **  back  fire,"  which 
•escapes  from  him  and  destroys  the  property,  which  would 
Iiave  been  destroyed  by  the  original  fire,  had  he  remained  idle, 
he  may  recover  damages  in  an  action  against  the  persons  who 
wrongfully  started  the  original  fire.  McKenna  v.  Baessler,  86 
la.  197  (58  N.  W.  Rep.  108;  17  L.  R.  A.  810).  The  measure 
of  damages  to  growing  timber  occasioned  by  fire  is  the  differ- 
ence between  the  value  of  the  timber  standing  and  growing 
tupon  the  land  immediately  before  and  immediately  after  the 
fire,  with  interest  from  the  date  of  the  fire.  Burdick  v. 
Chicago,  M.  d:  Si.  P.  R.  Co.,  87  la.  884  (54  N.  W.  Rep. 
489).  In  an  action  for  the  burning  of  grass  and  consequent 
injury  to  the  land,  the  measure  of  damages  for  the  injury  to 
Jthe  land  is  the  difference  between  its  value  before  the  fire,  in- 
dependent of  the  grass,  and  its  value  after  the  fire.  Gulf,  C 
4§  S.  F.  Ry.  Co.  V.  Hendricks,         Tex.  (25  S.  W.  Rep. 

488).  Extended  discussion  as  to  what  constitutes  negligence 
in  setting  out  fires,  as  between  contiguous  land  owners. 
Needham  v.  King,  95  Mich.  808  (54  N.  W.  Rep.  891) ; 
Brummii  v.  Furness  et  al.,  1  Ind.  App.  401  (27  N.  E.  Rep. 
656) .  Where  the  accumulation  of  combustible  mattes  on  a 
roadbed  is  such  as  to  render  the  inevitable  small  sparks  in 
themselves  a  menace  to  adjacent  property,  a  railroad  company 
is  liable  for  damages  resulting  from  its  failure  to  remove  it. 
Si.  Johns  &  H.  R.  Co.  v.  Ransom,  88  Fla.  406  (14  So.  Rep. 
892)  ;  Torre  Hauie  <&  Z.  R.  Co.  v.  Walsh,  Ind. 
(88  N.  E.  Rep.  584).  For  liability  of  railway  companies  on 
account  of  fires  started  by  negligence.     See,   Union  Pac,  R. 
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Co.  V.  Gillandy         Wyo.  (84   Pac.   Rep.    958)  ;   Union 

Pac.  R.  Co.  V.  Keller,  86  Neb.  189  (54  N.  W.  Rep.  420)  \ 
Cronk  V.  Chicago,  M.  d;  St.  P.  R,  Co.,         S.  Dak  (52 

N.  W.  Rep.  420)  ;  Hamilton  v.  Des  Moines  <&  K.  C.  R.  Co., 
84  la*  181  (50  N.  W.  Rep.  567)  ;  Kelsey  v.  Chicago  &  N.  W. 
Ry.  Co.,  1  S.  Dak.  80  (45  N.  W.  Rep.  204) ;  Norfolk  d  W. 
R.  Co.  V.  Draper,  90  Va.  245  (17  S.  E.  Rep.  888)  ;  Inman 
et  al.  V.  Elberton  Air  Line  R.  Co.,  90  Ga.  668  (16  S.  E.  Rep. 
958)  ;  JBast  Tennessee,  V.  (&  G.  Ry.  Co.  v.  Hesters,  90  Ga.  11 
(15  S.  E.  Rep.  828);  Central  Railroad  d^  Banking  Co.  v. 
Murray,  98  Ga.  256  (20  S.  E.  Rep.  129);  Miss.  Home  Ins. 
Co.  V.  Louisville,  N.  O.  d:  T.  Ry.  Co.,  70  Miss.  119  (12  So. 
Rep.  156) ;  Prace  v.  N.  T.  L.  E.  <&  W.  R.  R.  Co.,  148  N. 
Y.  182  (88  N.  E.  Rep.  102);  Chicago  &  E.  R.  Co.  v.  Kern, 
Ind.  App.  (86  N.  E.  Rep.  881);   Cincinnati,  N.  O, 

d  T.  P.  Ry.  Co.  V.  Barker,  94  Ky.  71  (21  S,  W.  Rep.  847). 
Cal.  Pol.  Code,  §  8844,  construed — liability  for  negligently  set- 
ting out  fires.  Galvin  v.  Gualala  Mills  Co.,  98  Cal.  268  (88 
Pac.  Rep.  98)  ;  Galvin  v.  Gualala  Mills  Co.,  Cal. 
(88  Pac.  Rep.  94).  Colo.  Gen.  Stat.  1888,  §  2798,  construed 
— liability  of  a  railroad  company  for  fires.  Denver,  T.  <&  G. 
R.  Co.  V.  De  Graff,  2  Colo.  App.  42  (29  Pac.  Rep.  664)  ; 
Union  Pac.  Ry.  Co.  v.  Arthur ^  2  Colo.  App.  159  (29  Pac. 
Rep.  1081).  Conn.  Gen.  Stat.,  §  8581,  applied.  Martin  v. 
N.  York  <&  N .  England  R.  R.  Co.,  62  Conn.  881  (25  Atl. 
Rep.  289).  Iowa  Code,  §  1289,  applied— liability  of  a  rail- 
road company  for  starting  fire.  Greenfield  v.  Chicago  d:  N. 
W.  R.  Co.,  88  la.  270  (49  N.  W.  Rep.  95).  Under  Iowa 
Code,  §  1808,  a  railroad  company  cannot  exempt  itself  by  con- 
tract from  the  liability  for  damages  by  fire  fixed  upon  railroad 
companies  by  §  1289,  Iowa  Code.  Griswold  v.  Illinois  Cen- 
tral R.  Co.,  la.  (58  N.  W.  Rep.  295).  A  statute 
(Mo.  Rev.  Stat.  1889,  §  2615),  making  a  railroad  company 
responsible  in  damages  for  fires  communicated  by  its  locomo- 
tives without  proof  of  negligence,  and  giving  them  an  insurable 
interest  in  adjacent  property  is  constitutional.  Mathews  v. 
St.  Louis  d  S.  F.  Ry.  Co.,  121  Mo.  298  (24  S.  W.  Rep.  591 ; 
25  L.  R.  A.  161).  Campbells.  Missouri  Pac.  Ry.  Co.,  121 
Mo.  840  (25  S.  W.  Rep.  986;  25  L.  R.  A.  175).  See  opin- 
ions for  construction  and  application  for  the  statute.     A  sim- 
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ilar  statute  in  South  Carolina  (Gen.  Stat.,  §  1511),  is  held  con- 
stitutional.    Lip/eld  V.  Charlotte^  C.  d:  A.  R.  Co.y         S.  C. 
(19  S.   E.  Rep.  497)  ;  j\fobUe  Ins.  Co.  v.    Columbia  S 
Greenville  R.  Co.,         S.  C.  (19  S.  E,  Rep.  858).     For 

further  construction  of  this  statute,  see,  Mayo  v.  Spartalksburg- 
U.  (&  C.  Ry.  Co.,  40  S.  C.  517  (19  S.  E.  Rep.  78);  Zip- 
/eld  V.  Charlotte,  C.   d:  A.  R.  Co.,         S.  C.  (19  S.  E. 

Rep.  497). 

Sec.  751.  Measure  of  damages.  In  an  action  for  tres- 
pass against  one  who  has  entered  upon  the  land  without  color 
of  title  to  recover  for  waste  and  rents,  the  defendant  should 
be  credited  with  the  valuable  and  lasting  improvements  made 
by  him  to  the  extent  that  they  have  increased  the  rental  value 
of  the  land,  although  defendant  is  not  entitled  to  a  lien  on  the 
land  for  such  improvements.  Smith  v.  Bell,  91  Ky.  656  (25 
S.  W.  Rep.  752).  The  measure  of  damages  for  imposing 
waste  dirt  upon  a  lot  is  the  difference  between  the  value  of 
the  lot  in  its  former  condition  and  the  value  after  the  imposir 
tion  of  the  dirt.  Nelson  v.  Village  of  West  Duluth,  S^  "Minn. 
496  (57  N.  W.  Rep.  149).  The  measure  of  damages  for  will- 
ful trespass,  in  occupying  and  cultivating  another's  land,  is 
the  fair  market  value  of  the  crops.  Negley  v.  Cowell,  la. 
(59  N.  W.  Rep.  48).  It  is  error  to  allow  damages  for 
an  item  not  mentioned  in  the  pleadings,  and  upon  which  no 
evidence  was  introduced.     Negley  v.  Cowell,         la.  (59 

N.  W.  Rep,  48).  ^ucere,  can  an  appellate  court  reduce  the 
amount  of  damages  found  by  a  verdict  and  refuse  a  new  trial  .^ 
Authorities  collated.  Ohio  River  R.  Co.  v.  Blake,  88  W. 
Va.  718  (18  S.  E.  Rep.  957).  Wis.  Rev.  Stat.,  §  4269, 
amended  by  Laws  1882,  ch.  289,  construed— cutting  timber; 
measure  of  damages.  Befay  v.  Wheeler,  84  Wis.  185  (58  N. 
W.  Rep.  1121).  Particular  cases  as  to  the  measure  of  dam- 
ages. Cavanagh  v.  Durgin,  156  Mass.  466  (81  N.  E.  Rep. 
643)  ;  Henderson  v.  Chicago,  R.  I,  d:  P.  R.  Co.,  88  la.  221 
(48  N.  W.  Rep.  1029). 

Sec.  762.  Pleading  and  practice.  The  remedy  for 
injury,  arising  from  a  breach  of  duty  while  in  the  exercise  of 
a  lawful  right,  is  case  and  not  trespass.  Alabama  M.  R.  Co. 
et  al.  V.  Martin  et  aL,        Ala.  (14  So.  Rep.  401).    A 
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complaint  alleging  a  trespass  to  have  been  continuous,  from 
day  to  day,  between  mentioned  dates,  is  not  demurrable  for 
failure  to  aver  the  times  when  the  several  trespasses  were  com- 
mitted. Alabama  M.  R.  Co,  ct  aL  v.  Afar  tin  et  al,^  Ala. 
(14  So.  Rep.  401).  A  complaint  for  trespass  and  the 
destruction  of  property  should  allege  the  value  of  the  property 
destroyed.  Mallory  v.  Thomas^  98  Cal.  644  (83  Pac.  Rep. 
757).  Where  one  seeks  to  recover  damages  from  an  adjoin- 
ing land  owner  on  account  of  his  failure  to  remove  the  debris 
of  his  building  unavoidably  cast  on  to  the  former's  land  by  a 
tornado,  the  complaint  must  show  that  the  latter  was  able  to 
remove  it,  and  could  have  removed  it  by  the  use  of  reasonable 
diligence,  after  notice.  Ingalls  et  aL  v.  Hart  Hardware  Co, 
et  aL,  98  Ky.  442  (20  S.  W.  Rep.  887).  In  an  indictment 
for  trespass,  it  is  not  necessary  that  the  land  be  described  or 
otherwise  designated  than  the  land  of  the  owner,  naming  him. 
State  V.  Smith,  7  Ind.  App.  166  (84  N.  E.  Rep.  127).  The 
possession  of  a  railroad  in  pursuance  to  condemnation  pro- 
ceedings, the  damages  having  been  paid,  is  sufficient  as  a  de- 
fense to  an  action  for  trespass,  although  the  judgment  con- 
demning the  land  failed  to  describe  it.  Maysville  d:  B,  S.  R. 
Co.  V.  Pelham,         Ky.  (20  S.  W.  Rep.  884. )     Under  the 

general  denial,  defendant  can  show  that  the  plaintiff  was  not 
the  owner,  and  not  the  possessor,  of  the  property.  Louisiana 
Land  <&  Fisheries  Co.,  Limited  v.  Gasquet  et  aL,  45  La.  759 
(18  So.  Rep.  171).  Ala.  Code,  §  8874,  applied.  Lawson  v. 
State,        Ala.  (14  So.  Rep.  870).     Irid.  Rev.  Stat.  1881, 

§  1941,  applied.  Manning  v.  The  State,  6  Ind.  App.  259 
(88  N.  E.  Rep  258)  ;  Ryan  et  aL  v.  The  State,  5  Ind.  App. 
896  (81  N.  E.  Rep.  1127).  How.  Mich.  Stat.,  ch.  272,  §§ 
6890,  6897,  applied — ^title  involved— -costs.  Montague  v. 
Haviland,         Mich.  (59    N,     W.     Rep.   415).      How. 

Mich.  Stat.,  §  6894,  applied- — pleading  and  proving  title.  Kin- 
ney v.  Service,  91  Mich.  629  (52  N.  W.  Rep.  68).  N.  C, 
Code,  §  1070,  construed^-criminal  prosecution — defense. 
State  V.  Boyce,  109  N.  C.  789  (14  S.  E.  Rep.  98).  Brightly, 
Purd.  Pa.  Dig.,  p.  1685,  applied.  Tocum  v.  Zahner,  162  Pa. 
St.  468  (29  Atl.  Rep.  778) . 

Sec.  753.     Miscellaneous  notes.     One  who  does   an 
act,   lawful   in  itself,  upon   the   land   of   another,  under  the 
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authority  of  the  owner,  is  not  liable  in  damages  to  the  pro- 
prietor of  adjoining  lands  for  consequential  injuries  remotely 
resulting  from  the  act,  not  naturally  to  be  anticipated  and 
flowing  from  occult  causes  which  could  only  be  conjectured 
by  men  of  science,  or  disclosed  by  actual  experience.  Covert 
V.  Cranford  et  aL,  141  N.  Y.  521  (86  N.  E.  Rep.  597;  88 
Am.  St.  Rep,  826).  The  owner  of  a  lot,  upon  which  a  house 
is  being  erected  under  a  contract,  is  not  liable  for  acts  of  tres- 
pass committed  by  the  contractor  upon  an  adjoining  lot. 
Davison  \.  Shanahan,^%  Mich.  486  (58  N.  W.  Rep.  624). 
The  action  will  not  lie  to  recover  damages  for  acts  committed 
after  the  right  of  action  for  the  original  disseisin  is  barred  by 
the  statute  of  limitations.  Wood  v.  Michigan  A,  Z.  /?.  R, 
Co.,  90  Mich.  212  (51  N.  W.  Rep.  265).  The  common  law 
rule  making  it  the  duty  of  the  owner  of  stock  to  confine  it  to 
his  own  land,  does  not  prevail  in  Texas.  Pace  v.  Potter^ 
85  Tex.  478  (22  S.  W.  Rep.  800). 
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Sec.  754.  As  to  the  creation  of  express  trusts.  The 
mere  casual  and  indefinite  expression  of  an  inchoate  inten- 
tion not  carried  into  effect  is  insufficient  to  raise  a  trust,  Ham- 
ilton v.  Downer,  111.  (88  N.  E.  Rep.  788) ;  and  neither 
is  the  mere  expression  of  the  purpose  of  a  conveyance,  Gaheri 
V.  Olcott,  86  Tex.  121  (28  S.  W.  Rep.  985).  Under  a  parti- 
cular state  of  facts  it  was  held  that  a  written  endorsement  on 
the  back  of  a  deed  created  a  trust  in  land.  Maxwell  et  al,  v. 
Barringer,  HON.  C.  76  (14  S.  E.  Rep.  515;  28  Am.  St. 
Rep.  668).  An  express  trust  cannot  be  created  by  parol. 
Moore  v.  Campbell,  Ala.  (14  So.  Rep.  780).  Placing 
the  name  trustee  in  the  deed  after  the  name  of  the  grantee,  the 
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deed  otherwise  being  absolute,  does  not  create  a  trust.  Green- 
-wood  Z.  <&  P,  y.  JR.  R.  Co.  V.  N.  T.  d  G.  L.  R.  R.  Co., 
184  N.  Y.  485  (81  N.  E.  Rep.  874). *  No  particular  form  of 
words  is  necessary  to  create  a  trust ;  if  the  intention  to  create 
a  trust  can  be  fairly  collected  from  the  language  of  the  instru- 
ment and  the  terms  employed,  stich  intention  will  be  support- 
ed. Bagan  v.  Varney,  147  lU.  281  (85  N.  E.  Rep.  219).  The 
declaration  of  a  trust  or  a  power  in  trust  most  be  a  reasonably 
certain  in  its  material  terms,  and  this  requisite  of  certainity  in- 
cludes the  subject-matter  or  property  embraced  within  the 
trust,  the  beneficiaries  or  persons  in  whose  behalf  it  is  created, 
the  nature  and  quality  of  the  estate  which  they  are  to  have,  and 
the  manner  in  which  the  trust  or  trust  power  is  to  be  executed. 
Atwater  v.  Russell,  49  Minn.  57  (51  N.  W.  Rep.  629 ;  52 N.  W. 
Rep.  26).  Under  Sec.  1845,  Code,  a  bill  seeking  to  enforce  a 
parol  trUst  in  real  property  devised  by  will  cannot  be  main- 
tained. Moore  \.  Campbell,  Ala.  (14  So.  Rep.  780). 
Where  a  grantor  before  the  delivery  of  his  deed  executed  in  fee 
simple  endorses  thereon,  duly  signed  and  sealed  in  the  presence 
of  witnesses,  as  follows  :  '*  Accordance  Deed.  I,  the  said  Eli 
Blackburn,  Sr.,  do  hereby  certify  that  Sarah  Blackburn,  a 
daughter  of  said  Blackburn,  both  hold  a  life  time  possession  in 
the  said  Eli  deed,"  was  held  to  pass  the  land  to  the  grantee  in 
trust  for  Sarah  during  her  natural  life.  Blackburn  v.  Black' 
burn,  109  N.  C.  488  (18  S.  E.  Rep.  987).  Under  Ala.  Code, 
§  1845,  no  trust  concerning  lands  except  such  as  results  by  im^ 
plication  or  construction  of  law  can  be  created  except  by  in- 
strument in  writing  signed  by  the  party  creating  or  declaring 
the  same,  or  his  agent  or  attorney  lawfully  authorized  in  writ- 
ing. Tollerson  et  al.  v.  Blackstock,  95  Ala.  510  (11  So.  Rep. 
284).  Under  Cal.  Civ.  Code,  §  852,  an  express  trust  can  only 
be  created  or  declared  by  a  writteq  instrument.  Doran  v. 
Doran,  Cal.  (88  Pac.  Rep.  929).  Under  How. 
Mich.  Stat.,  §  6179,  which  provides  that  no  trust  in  lands  can 
be  created  *'  unless  by  act  or  operation  of  law,  or  by  a  deed  of 
conveyance  in  writing,  subscribed  by  the  party,"  it  is  held 
that  the  declaration  need  not  be  made  in  any  prescribed  form, 
but  there  must  be  a  writing  containing  the  substantial  terms  of 
the  trust.  Rcnz  v.  Stall,  94  Mich.  877  (54  N.  W.  Rep.  276). 
The  same  is  held  in  construing  the  statute  of  New  York,  (2  Rev. 
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Stat.  185,  §  6;  Laws  1860,  ch.  822).  Hutchins  v.  Van  Vech- 
ten,  140  N.  Y.  115  (85  N.  E.  Rep.  446).  Citing,  Forster  v. 
Hale,  8  Vesey  Jr.  696;  Fisher  v.  Fields,  10  Johns.  494; 
Wright  V.  Douglass,  7  N.  Y.  564 ;  Cook  v.  Barr,  44  Id.  156 ; 
Loringy,  Palmer y\\%  U.  S.  821;  2  Story  Eq.  Jur.  §972; 
Mc Arthur  V,  Gordon,  126  N.  Y.  597;  Urann  v.  Coates^  109 
Mass.  581.  Where  a  trust  has  been  completely  declared,  the 
absence  of  a  valuable  consideration  is  immaterial.  Leeper  v. 
Taylor,  111  Mo.  812  (19  S.  W.  Rep.  955).  Under  S.  &  C. 
111.  Stat.,  p.  1200,  §  9,  an  express  trust  in  land  must  be  de- 
clared in  writing.  Johnston  v.  Johnston,  188  111.  885  (27  N. 
E.  Rep.  980).     Miss.  Code  §  1296,  applied.     Barkwell  et  aL 

V.  Swan  et  aL,  69  Miss.  907  (18  So.  Rep.  809). 

• 

Sec.  755.  Parol  proof  of  express  trusts.  The  exis- 
tence of  an  express  trust  in  lands  cannot  be  established  by 
parol  evidence.  But  where  there  is  some  written  evidence 
tending  to  show  the  existence  of  a  trust,  parol  evidence  is  ad- 
missible to  show  the  truth  of  the  transaction ;  as,  where  in  a 
deed  the  word  trustee  follows  the  name  of  the  grantee  and  in 
a  subsequent  transaction  he  affixes  the  word  trustee  to  a  signa- 
ture to  a  receipt  p>ertaining  to  the  land',  parol  evidence  was 
held  admissible  to  show  for  whom  and  for  what  purpose  he 
became  trustee.  Johnson  v.  Calnan  et  aL,  19  Colo.  168  (84 
Pac.  Rep.  905).  Under  Mansf.  Ark.  Dig.,  §  8882,  which 
makes  all  declarations  of  a  trust  in  lands  conveyed  void  unless 
**  manifested  and  proven  by  some  writing  signed  by  the  party 
who  has  or  shall  be  by  law  enabled  to  declare  such  trust,'* 
oral  proof  cannot  be  heard  to  ingraft  an  express  trust  upon  a 
deed  absolute  in  terms.  McDonald  v.  Hooker,  57  Ark.  682 
(22  S.  W.  Rep.  655).  Citing,  Kelly  v.  Karsner,  70  Ala. 
110;  Lawson  \.  Law  son,  117  111.  98  (7  N.  E.  Rep.  84); 
Phillips  V.  Commissioners,  119  111.  626  (10  N.  E.  Rep.  280) ; 
Green  v.  Cates,  78  Mo.  122;  Paveyy,  Insurance  Co.,  56  Wis. 
221  (18  N.  W.  Rep.  925) ;  Ratliff  v.  Ellis,  2  Iowa  59.  An 
express  trust  in  favor  of  the  grantor  cannot  be  ingrafted  on  a 
conveyance,  absolute  in  its  terms,  either  by  oral  proof,  or,  under 
the  doctrine  of  **  part  performance,"  by  proof  that  the  grantor, 
with  the  consent  of  the  grantee,  remained  in  possession,  and 
expended  money  in  betterments.     Pillsbury-  Washburn  Flour 
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Mills  Co.  V.  Kistlcr,  58  Minn.  128  (54  N.  W.  Rep.  1068). 
Under  the  Michigan  statute,  How.  Stat.,  §  6569,  providing 
that  where  a  grant  shall  be  made  to  one  person,  and  the 
consideration  paid  to  another,  no  trust  shall  result  to 
the  other,  and  §  5571,  providing  that  sifch  section  shall 
not  apply  where  the  grantee  has  taken  an  absolute  con- 
veyance in  his  name  with  the  knowledge  or  consent  of 
the  one  paying  the  consideration,  a  trust  may  be  shown  by 
parol  evidence  that  the  person  paying  the  consideration  did 
not  know  of  or  consent  to  the  conveyance  being  taken  abso- 
lutely in  the  name  of  the  other.  Conolly  v.  Keating^ 
Mich.  (60  N,  W.  Rep.  289).  While  an  express  trust  in  land 
cannot  be  established  by  parol,  a  parol  agreement  to  hold  the 
proceeds  of  a  sale  of  the  land  in  trust  for  another  is  valid,  if 
based  upon  a  sufficient  consideration.  Such  an  arrangement 
may  constitute  a  trust  in  the  proceeds  of  the  sale, — but  not  an 
express  trust  in  the  land.      Talbott  \,  Barber^         Ind.  (88 

N.  E.  Rep.  487). 

Sec.  756.  Powers  and  duties  of  trustees.  A  power 
to  set  aside  and  annul  a  use  declared  in  a  deed  of  trust  and 
bind  the  property  to  other  use  at  the  discretion  of  the  grantee 
was  held  to  be  valid.  Dutnesnil  v.  Dumesnil  ct  «je.,  92  Ky. 
526  (18  S.  W.  Rep.  229).  Power  to  sell  and  reinvest  does 
not  confer  power  to  incumber  or  mortgage.  Norris  v.  Woods ^ 
89  Va.  878  (17  S.  E.  Rep.  552).  A  power  of  sale  conferred 
upon  several  must  be  exercised  by  all  who  accept  the  trust. 
Pcnn.  Co  for  Ins.  dc.  v.  Bauerle,  148  111.  459  (88  N.  E. 
Rep.  166).  A  power  of  sale  does  not  arise  by  implication 
unless  the  instrument  creating  the  trust  contains  some  state- 
ment showing  that  it  was  the  intention  of  the  grantor  to  create 
such  power.  Maxwell et  aL  v.  Barringer ^  HON.  C.  76  (14  S. 
E.  Rep.  516;  28  Am.  St.  Rep.  668).  A  power  of  sale 
authorizing  a  trustee  to  dispose  of  the  estate  when  required  by 
the  cestui  que  trust  and  invest  the  proceeds  as  she  may  direct, 
confers  upon  the  latter  no  power  of  alienation.  Monroe  v. 
Trenholm,  112  N.  C.  684  (17  S.  E.  Rep.  489;  19  S.  E.  Rep. 
877).  The  powers  and  duties  of  a  trustee  are  in  no  wise 
affected  by  the  fact  of  his  relationship  to  the  cestui  que  trusty 
nor  by  the  fact  that  he  furnished  the  consideration  with  which 
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the  trust  estate  was  purchased  and  caused  the  whole  to  be  con- 
veyed to  himself  as  trustee.  Randolph  v.  East  Birmingham 
Land  Co. ,  Ala.  ( 16  So.  Rep.  126) .  A  power  to  appoint 
his  successor  given  a  trustee  is  personal  and  cannot  be  dele- 
gated to  anothetf  Hartley  v.  O'Brien,  70  Miss.  825  (18  So. 
Rep.  241).  A  power  to  sell  land,  given  to  one  who  is  both 
executor  and  trustee,  for  the  payment  of  debts  or  distribution, 
is  to  be  deemed  as  annexed  to  the  office  of  executor  and  will 
pass  to  the  administrator  with  the  will  annexed,  but  not  a 
power  to  sell  for  general  purposes  of  investment.  Mordecai 
V.  Schirmer  ei  aL,  88  S.  C.  294  (16  S.  E.  Rep.  889).  A  con- 
veyance to  a  trustee,  with  power  to  sell  and  make  title  on 
written  consent  of  cestui  que  trust,  admits  of  the  equitable 
enforcement  of  a  sale  with  such  consent,  by  a  substituted 
trustee,  who  has  never  received  a  deed  from  the  trustee  named. 
Coleman-Bush  Jnv.  Co.  v.  Eigg,  95  Ky.  408  (25  S.  W.  Rep. 
888).  When  property  is  vested  in  one  person  in  trust  for 
another,  and  the  nature  of  the  trust  is  not  prescribed  by  the 
donor,  but  left  to  the  construction  of  the  law,  it  is  denominated 
a  **dry  or  simple  trust."  In  such  a  case,  the  beneficiary  is  en- 
titled to  the  possession  and  enjoyment  of  the  property,  and 
has  the  right  to  alien  or  charge  as  he  or  she  pleases  and  to  call 
upon  the  trustee  to  execute  such  conveyances  of  the  legal 
estate  as  he  or  she  may  direct.  Corn-well  v.  Orion,  Mo. 
(27  S.  W.  Rep.  586).  1  N.  Y.  Rev.  Stat.,  678,  §§  95, 
96,  applied — imperative  power  defined— effect  of  the  failure 
of  donee  to  exercise.  Smith  et  aL  v.  Floyd,  140  N.  Y.  887  (85 
N.  E.  Rep.  606).  Whenever  the  trustee  is  charged  with  any 
duty  to  the  estate  which  he  cannot  do  unless  the  legal  title 
remains  in  him,  the  statute  of  uses  does  not  apply.  Carrigan 
V.  Drake,  86  S.  C.  854  (15  S.  E.  Rep.  889)  ;  Reeves  et  al.  v. 
Brayton,  86  S.  C.  884  (15  S.  E.  Rep.  658). 

Sec.  757.  Devises  made  to  avoid  creditors  of  bene* 
ficiary.  Where  a  testator  devised  his  property  to  an  executor 
in  trust,  directing  the  pa3mient  of  the  cents  to  an  improvident 
son  during  life,  and  made  the  further  conditional  direction 
that  if  a  court  of  last  resort  should  decide  that  such  rents  were 
subject  to  the  son's  debts,  then  they  should  be  paid  to  the 
son's  wife  for  her  separate  use,  it  was  held  that  such  trust  was 
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valid  and  that  a  creditor  of  the  son  could  recover  rents  only 
up  to  the  time  when  a  court  of  last  resort  should  decide  that 
such  rents  were  subject  to  the  debts  of  the  son  and  that  there- 
after they  should  be  paid  to  the  son's  wife  free  from  all  claims 
of  his  creditors.  Bull  ei  aL  v.  Kentucky  Nat.  Bank^  90  Ky. 
452  (14  S.  W.  Rep.  425).  The  court  say:  "  While  the 
trustee  holds  the  property  for  the  use  of  the  debtor,  he  holds  it 
subject  to  the  claims  of  his  creditors  ;  but  when  the  property 
or  its  profits  is  to  be  applied  to  the  use  of  the  beneficiary 
(the  debtor),  for  a  limited  period,  or  until  the  happening  of  a 
certain  event,  when  the  title  or  the  entire  property  is  to  vest 
in  another,  then  the  right  of  the  creditor  to  subject  it  for  the 
debt  of  the  first  taker  is  gone."  Power  of  the  donor  to  limit 
the  liability  of  the  estate  for  the  debts  of  the  beneficiary  dis- 
cussed. Leigh  V.  Harrison  ei  aL,  69  Miss.  928  (11  So.  Rep. 
604;  18  L.  R.  A.  49)  ;  Bland's  Adm'r  dbc.  v.  Bland,  90  Ky. 
400  (14  S,  W.  Rep.  428;  29  Am.  St.  Rep.  890);  Hahn 
V.  Hutchinson,  159  Pa.  188  (28  Atl.  Rep.  167). 

Sec.  758*  Tracing  trust  funds.  A  trust  once  imposed 
upon  property  attaches  in  the  hands  of  subsequent  purchasers. 
Talbott  V.  Barber,         Ind.  (88  N.  E.  Rep.  487).    Where 

trust  funds  are  used  to  pay  ofiF  a  mortgage  on  land,  the 
land  becomes  impressed  with  a  trust  in  favor  of  the  cestui 
que  trust.  Standish  v.  Bahcock,  N.  J.  Eq.  (29  Atl. 
Rep.  827).  The  court  say  :  **  As  a  principle  of  equity  juris- 
prudence, nothing  is  better  settled  than  that  as  between  cestui 
que  trust  and  trustee,  and  all  persons  claiming  under  the 
trustee  otherwise  than  by  purchase  for  a  valuable  consideration 
without  notice,  all  property  belonging  to  a  trust,  ho.wever  it  may 
be  changed  or  altered  in  its  character,  and  all  the  fruit  of  ^uch 
property,  whether  in  its  original  or  altered  state,  continues  to 
be  subject  to,  and  affected  by,  the  trust."  This  doctrine  is 
supported  by,  Randolph  v.  East  Birmingham  Land  Co., 
Ala.  (16  So.  Rep.  126).     Under  S.  Dak.  Comp.  Laws, 

§  8920,  which  provides  that  "  one  who  gains  a  thing  by  fraud 
*  *  *  or  other  wrongful  act  *  *  *  is  an  involuntary 
trustee  of  one  who  would  otherwise  have  had  it,"  it  is  held 
that  where  the  president  and  cashier  of  a  bank  fraudulently 
divert  the  funds  and  assets  of  the  bank,  and  invest  them  in 
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mill  machinery,  fixtures,  real  estate,  and  appurtenances  of  a  cor- 
poration of  which  they  were  at  the  time  president  and  secre- 
tary, such  corporation  holds  such  property  impressed  with  a 
trust  in  favor  of  the  bank  to  the  extent  of  the  bank  funds  and 
assets  that  can  be  traced  into  such  corporate  property,  unless 
such  corporation  can  show  that  it  acquired  such  funds  and 
assets  in  good  faith,  and  for  a  valuable  consideration.  J^arm- 
ers  £  Traders'  Bank  v.  Kimball  Milling  Co.,  1  S.  Dak.  888 
(47  N.  W.  Rep.  402). 

Sec.  759.     Trustees  dealing  with  trust  estate.     A 

trustee  may  buy  from  the  cestui  que  trust,  provided  there  is  a 
distinct  and  clear  contract,  ascertained  to  be  such  after  a 
zealous  and  scrupulous  examination  of  all  the  circumstances, 
that  the  cestui  que  trust  intended  the  trustee  should  buy,  and 
there  is  no  fraud,  no  concealment,  no  advantage  taken,  by  tbe 
trustee,  of  information  acquired  by  him  in  the  character  of 
trustee.  The  burden  is  on  the  trustee  to  show  that  he  took  no 
advantage  whatever  of  his  situation  and  that  he  gave  to  the 
cestui  que  trust  all  the  information  which  he  possessed.  Cole 
V.  Stokes,  118  N.  C.  270  (18  S.  E.  Rep.  821).  A  trustee  can- 
not purchase  at  his  own  sale  either  directly  or  indirectly, 
Chandler  v.  Clark,  90  Ga.  550  (16  S.  E.  Rep.  646) ; 
and  this  rule  applies  to  all  kinds  of  trust  relations  ho-w- 
ever  they  may  be  created.  Reed  v.  Aubery,  91  Ga.  485  (17  S. 
E.  Rep.  1022)  ;  Colbert  v.  Shepherd,  89  Va.  401  (16  S.  E. 
Rep.  246) ;  Lagger  v.  Mutual  U,  Z.  d:  B,  Ass'n,  146  111. 
288  (88  N.  E.  Rep.  946) ;  Bechtold  v.  Read,  49  N.  J.  Eq. 
Ill  (22  Atl.  Rep.  1085)  ;  Henninger  v.  Heald,  N.  J.  Eq. 
(29  Atl.  Rep.  190).  When  the  confidential  relation  is 
terminated  the  rule  does  not  apply.  Turner  v.  Littlefield, 
142  111.  680  (82  N.  E.  Rep.  522).  A  purchase  by  a  director 
of  a  corporation  of  its  property  at  a  sale  thereof  is  subject  to 
severe  scrutiny,  and  he  will  be  required  to  establish  that  he 
acted  with  the  utmost  candor  and  fair  dealing,  for  the  interest 
of  the  corporation,  and  without  taint  of  selfish  motive.  Cres- 
cent City  Brew,  Co,  v.  Planner^  4A  La.  An.  22  (10  So.  Rep. 
884) .  Payment  of  taxes  by  an  agent  and  a  redemption  from 
a  tax  sale  in  his  own  name  does  not  constitute  a  repudiation  of 
the  trust,      Warren  et  al.  v.  Adams,   19  Colo.  515  (86  Pac 
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Rep.  604).  One  who  as  a  trustee  purchases  the  land  of  an- 
other at  an  execution  sale  and  takes  the  title  in  his  own  name 
as  security  will  be  held  to  account  for  the  full  value  of  the  land 
less  the  necessary  expenses  of  making  such  purchase,  with 
interest  thereon  to  the  time  when  the  landowner  offered  to 
redeem.      Loomis  v.    Satterthtvaite^         Tex.  (25  S.  W. 

Rep.  68).  Ky.  Gen.  Stat.,  ch.  68,  §  22,  which  makes  invalid 
any  conveyance  by  a  trustee  by  virtue  of  a  deed  of  trust  or 
pledge  to  secure  payment  of  debts  unless  the  same  be  made  in 
pursuance  of  the  judgment  of  a  court  or  upon  the  written  direc- 
tion of  the  maker  of  such  deed,  has  no  application  in  a  case 
where  the  absolute  owner  of  property  conveys  the  same  to  his 
children,  reserving  the  life  estate  to  himself,  and  the  power  to 
sell,  convey  or  exchange  any  part  of  it.  Glover  v.  Baum^ 
Ky.  (25  S.  W.  Rep.  274).     As  between  a  director  and 

his  corporation,  his  possession  of  land  is  the  possession  of  the 
corporation.  Hoffman  v.  Reichert,  147  111.  274  (85  N.  E. 
Rep.  527;  87  Am.  St.  Rep.  219).  An  agent  having  the 
property  of  his  principal  for  sale  may  acquire  a  valid  title  by 
purchase  from  the  principal  where  the  principal  deals  with 
full  knowledge  of  the  facts.  Burke  v.  Bours  et  al.y  98  Cal. 
171  (82Pac.  Rep.  980). 

Sec.  760.  Sale  of  realty  by  trustee.  Unless  expressly 
authorized  by  the  instrument  creating  the  trust,  or  by  judg- 
ment of  a  court  of  competent  jurisdiction,  a  trustee  has  no 
power,  without  the  voluntary  consent  of  all  the  beneficiaries, 
to  sell  and  convey  the  trust  property.  Hufbauer  et  aL  v. 
Jackson,  91  Ga.  298  (18  S.  E.  Rep.  159).  A  honafde  pur- 
chaser who  pays  to  the  trustee  is  not  bound  to  see  to  the  appli- 
cation of  the  purchase  money.  Claiborne  et  aL  v.  Holland  et 
aL,  88  Va.  1046  (14  S.  E.  Rep.  915).  Unless  the  instrument 
require  it,  it  is  not  necessary  that  the  trustee  take  possession 
before  making^  a  sale.  Jones  v.  Hagler,  95  Ala.  529  (10  So. 
Rep.  845).  Where  the  deed  of  trust  to  secure  debts  directs  a 
sale  but  does  not  in  terms  require  a  subdivision,  under  Va. 
Code  1878,  ch.  118,  §  6,  requiring  the  trustee,  in  case  of 
default,  *'  to  sell  the  property  conveyed  by  deed  or  so  much 
thereof  as  may  be  necessary,"  if  the  land  will  bring  a  better 
price  by  sale  in  parcels,  the  owner  may  compel  the  trustee  to 
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so  sell  it.    Morriss  v.  Virginia  State  Ins.  Co.^         Va.  (18 

S.  E.  Rep.  848).     Where  the  deed    of  trust  made  to  secure 
debts  contains  no  stipulation  as  to  the  place  where  the  sale 
should  be  made,  this  matter  is  left  to  the  sound  discretion  of 
the  trustee ;  but  he  will  not  be  permitted  to  disregard  the  best 
interests  of  the  debtor.     Morriss  v.  Virginia  State  Ins.  Co., 
90    Va.  870   (18  S.  E.  Rep.  848).     It  is  held  that  where  an 
officer  of  a  church  who  holds  the  legal  title  to  real  estate  in  trust 
for  the  use  of  the  church,  executes  a  conveyance  of  the  same, 
it  will  be  presumed  that  he  acted  with  authority.     The  decision 
is  put  upon  the  ground  that  the  presumption  is  ''that  public 
officers  do  as  the  law  and  their  duty  require  them  ;  "  and  that 
''  the  same  rule  prevails  as  to  the  authority  and  rights  of  private 
officers."     Lanier  v.  Mcintosh,  117  Mo.  508  (28  S.  W.  Rep. 
787 ;  88  Am.  St.   Rep.  676) .     A  power  to  sell  land  given  to 
two  persons  jointly  can  be  exercised  only  by  joining  in  the 
sale,  but  if  such  power  is  coupled  with  an  interest  a  separate 
sale  will  pass  only  the  interest  of  the  party  selling.     Smith  v. 
Glover,  50  Minn.  58  (52  N.  W.  Rep.  210).     The  direction  in 
a  will  that  the  trustees  sell  real  estate  as  soon  as  in  their  judg- 
ment the  same  can  be  sold  for  a  reasonable  price,  is  not  a  sus- 
pension  of  the  power  of  alienation.     Atwater  v.  Russell  ct 
al.,  49  Minn.  22  (51  N.  W.  Rep.  624).     In  South  Carolina  it 
is  held  that  when  a  power  is  confided  to  another  to  sell  the  land  of 
the  donor  of  the  power,  it  can  only  be  discharged  by  signing 
the  deed  in  the  name  of  the  donor,  and   that  when  the  donee 
of  the  power  signs  his  own  name  such  deed  should  be  declared 
invalid.     Dendy  v.   Waite  et  aL,  86  S.  C.  569  (15  S.  E.  Rep. 
712).     Carroll's  Ky.  Civ.  Code,  p.  241,  applied — sale  of  lands 
held  in  trust — jurisdiction  of  circuit  court.    Craig  v.  Wilcox^ s 
ExW,  94  Ky.  484  (22  S.  W.  Rep.  76).      Ky.  Gen.  Stat.,  ch. 
68,  art.  1,  §  22,  construed — sale  by  a  trustee  under  a  deed  to 
secure  the  payment  of  debts.    Shinklc^s  Assignees  v.  Bristow^ 
95  Ky.  84  (28  S.  W.  Rep.  670).     Construction  of  particular 
instruments  creating  a  trust  with   reference  to  power  of  the 
trustee  to  sell  and  convey.     Uyett  v.  C.  T.  Co.  et  al.^  140  N. 
Y.  54  (35  N.  E.  Rep.  841)  ;  Headen  et  al.  v.  ^uillian  et  aL, 
92  Ga.  220  (18  S.  E.  Rep.  548). 

Sec.  761.     Termination  of  trusts^-rReyersioji.   When 
the  beneficiaries  of  a  trust  are  of  full  age  and  the  continuation. 
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of  the  trust  can  no  longer  serve  any  beneficial  purposes,  they 
may  ask  the  aid  of  a  court  of  equity  to  declare  the  trust  deter- 
mined and  for  the  sale  of  the  property.  Huher  et  aL  v.  Dono^ 
ghue  et  aL,  49  N.  J.  Eq.  125  (28  Atl.  Rep.  495).  Where  a 
married  woman  conveys  her  property  to  a  trustee,  to  hold  for 
her  sole  use  during  her  life,  * '  and  after  her  death  for  that  of 
her  children,  the  survivors  or  survivor,"  and  afterwards  all  the 
children,  being  of  full  age,  unite  with  the  trustee  in  a  recon- 
veyance of  the  property  to  their  mother,  she  reacquires  the  ab- 
solute title  in  fee  simple,  and  can  convey  it  free  from  the  trust 
created  by  her  first  deed.  Ortnshy  v.  Dumesnil  et  a/.,  91  Ky. 
601  (16  S.  W.  Rep.  459).  It  is  also  held  that  on  the  death  of 
a  trustee,  a  conveyance  by  the  heir  to  the  beneficiary  passes 
the  legal  title.     Bloom  v.  Ray  et  aL,        JKy.  (16  S.  W. 

Rep.  714).  A  total  alienation  of  the  estate  extinguishes  the 
power  appendant  or  in  gross ;  as  if  a  tenant  for  life  with  a 
power  to  grant  leases  in  possession  conveys  away  the  estate,, 
the  power  is  gone,  for  the  exercise  of  it  would  be  derogatory 
to  his  own  grant.  Where  land  is  conveyed  to  a  trustee  to 
hold  for  the  sole  and  separate  use  of  a  mother  and  her  chil- 
dren, with  power  to  sell  and  convey  at  the  mother's  request, 
and  the  trustee  at  her  request  mortgages  the  land  and  in  sub* 
sequent  proceedings  to  foreclose  it  is  decreed  that  the  mother's 
right  to  encumber  the  land  was  limited  to  her  interest  as  a 
tenant  in  common  with  her  children,  it  is  held  that  she  thereby 
extinguishes  all  her  powers  over  the  remaining  interests  in  the 
land  and  that  the  trust  as  to  the  children  was  executed  and 
they  became  tenants  in  common  with  vested  interests,  and  no 
further  power  resided  in  the  trustee.  McNairy.  Craig  et  aL, 
86  S.  C.  100  (15  S.  E.  Rep.  185).  A  completed  trust,  with- 
out reservation  of  power  of  revocation,  can  only  be  revoked  by 
the  consent  of  all  the  beneficiaries.*  JSwing  v.  Shannahan,  118 
Mo.  188  (20  S.  W.  Rep.  1065).  It  is  held  that  where  an  aged 
man,  addicted  to  drink,  and  with  an  hereditary  tendency  to 
insanity,  in  fear  of  impending  insanity,  created  a  trust  in  all 
his  property,  whereby  he  was  to  receive  the  entire  income  and 
the  trustee  only  a  small  commission,  and  reserves  to  himself 
only  the  right  of  testamentary  disposition,  the  trust  thus 
created  must  be  deemed  irrevocable  in  the  absence  of  any 
showing  of  fraud  practiced  on  him  to  persuade  him  to  execute 
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the  instrument.  Reidy  v.  Small,  154  Pa.  St.  505  (26  Atl. 
Rep.  602;  20  L.  R.  A.  862).  A  trust  deed  will  not  be  set 
aside  merely  because  the  relations  of  the  donor  and  trustee  have 
become  strained.     Liesemer   v.  Burg,         Mich.  (60  N. 

W.  Rep.  290).  Under  4  N.  Y.  Rev.  Stat.  (8th  Ed.),  pp. 
2488,  2489,  providing  that  the  beneficiary  cannot  assign  or  in 
any  manner  dispose  of  his  interest,  and  that  every  sale,  con- 
veyance, or  other  act  of  the  trustee  in  contravention  of  the 
trust  shall  be  absolutely  void,  it  is  held  that  a  trustee's  offer  of 
judgment  or  failure  to  answer  in  a  suit  attacking  the  trust  is 
within  the  prohibition  of  the  statute ;  and  that  the  courts  have 
no  power  to  compel  a  trustee  to  consent  to  the  destruction  of 
the  trust.  Cuthhert  v.  Chauvet  et  aL,  186  N.  Y.  826  (82  N. 
E.  Rep.  1088 ;  18  L.  R.  A.  745).  This  statute  does  not  have 
a  retrospective  effect.  Dyett  v.  C.  T.  Co.  et  a/.,  140  N.  Y. 
54  (85  N.  E.  Rep.  841).  Where  it  is  adjudicated  that  a  deed 
creating  a  trust  is  void,  the  land  reverts  to  the  grantor  or  to  his 
heirs.  Meyer  et  al.  v.  Holle  et  aL,  88  Tex.  628  (19  S.  W. 
Rep.  154). 

Sec.  762.  Miscellaneous  notes — Statutes  applied 
and  construed.  Where  a  trust  deed  provided  that  the  county 
court  **  may,  and  is  hereby  requested,"  to  appoint  a  successor 
in  case  of  the  death,  resignation,  or  disqualification  of  the 
trustee,  it  is  held  that  an  order  by  such  court  is  void  where 
the  law  does  not  confer  upon  it  jurisdiction  to  exercise  such  a 
power.  Harwood  v.  Tracy,  118  Mo.  681  (24  S.  W.  Rep. 
214).  Citing,  Lcmany.  Sherman,  117  111.  657  (6  N.  E.  Rep. 
872)  ;  McLain  v.  McCleary,  2  Ohio  St.  868.  Ind.  Rev.  Stat. 
1881,  §  2988,  requiring  a  trustee  of  any  person,  association  or 
corporation,  to  be  a  bona  fide  resident  of  the  state  of  Indiana 
is  unconstitutional,  being  in  conflict  with  Art.  4,  sec.  2,  and 
the  14th  Amendment  of  the  Constitution  of  the  United  States. 
Moby,  Trustee  v.  Smith  et  al.,  181  Ind.  842  (80  N.  E.  Rep. 
1093;  81  Am.  St.  Rep.  489;  15  L.  R.  A,  792).  The  donor  of 
a  trust  may,  by  a  subsequent  adverse  use,  acquire  rights  incon- 
sistent with  the  trust.  Snyder  v.  Snover,  56  N.  J.  L.  20 
(27  Atl.  Rep.  1018).  One  who  has  purchased  property  bur- 
dened with  a  trust  as  against  the  beneficiaries  cannot  have  a 
claim  for  improvements  or  taxes.     Hagan  v.   Vamey,  147  HI. 
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281  (85  N.  E.  Rep.  219).  In  limitations  of  a  trust,  either  of 
a  real  or  personal  estate,  the  construction  of  limitations  ought 
to  be  made  according  to  the  construction  of  limitations  of  a 
legal  estate,  unless  the  intent  of  the  testator  or  author  of  the 
trust  plainly  appears  to  the  contrary.  Starnes  v.  Hill^  112  N. 
C.  1  (16  S.  E.  Rep.  1011).  A  mortgage  of  real  property  ta 
trustees  named  therein  in  trust  to  pay  debts  due  from  or  as- 
sumed by  the  mortgagor,  upon  sufficient  consideration,  is  a 
valid  trust,  and  may  be  enforced  by  the  trustees  in  their  own 
names  without  joining  the  cestui  que  trust,  Moulton  v.  ^«5- 
i&^//,  50  Minn.  867  (52  N.  W.  Rep.  960).  Where  a  party 
holding  the  legal  title  as  trustee  to  real  estate  dies,  his  execu- 
tors become  clothed  with  his  duties  and  responsibilities  as  such 
trustee,  and  they  are  proper  parties  to  any  litigation  affecting 
the  rights  of  their  cestui  que  trust  in  the  subject  matter  of  the 
trust.  Anderson  v.  Northrop  ei  aL^  80  Fla.  612  (12  So.  Rep. 
818).  Under  Ind.  Rev.  Stat.  1881,  §  2981,  where  the  trust  i& 
a  mere  nominal  one,  the  legal  title  vests  at  once  in  the  benefi- 
ciary. Myers  v.  Jackson  et  al.y  185  Ind.  136  (84  N.  E.  Rep. 
810).  A  statute  (111.  Rev.  Stat.,ch.  80,  §  8)  providing  that 
where  one  holds  land  under  a  deed  to  the  •'  use,  confidence,  or 
trust "  of  another,  the  title  shall  be  deemed  to  be  in  the  latter,. 
does  not  apply  to  a  conveyance  of  land  to  certain  persons  as 
trustees  of  a  given  church  and  their  successors  and  assigns ; 
and  in  such  case  the  trustees  hold  the  legal  title.  United 
Brethren  Church  v.  First  M.  E,  Church,  138  111.  608  (28  N. 
E.  Rep.  829).  Particular  trust  deeds  construed  with  reference 
to  the  nature  of  the  estate  created.  Knowlton  v.  Atkins,  184 
N.  Y.  818  (81  N.  E.  Rep.  914).  Under  Ky.  Gen.  Stat.,  ch. 
68,  art.  1,  §  21,  a  trust  estate  is  subject  to  the  debts  of  the 
beneficiary,  notwithstanding  contrary  provisions  in  the  instru- 
ment creating  it.  Bland* s  AdmW  d^c.  v.  Bland^  90  Ky.  400 
(14  S.  W.  Rep.  428;  29  Am.  St.  Rep.  890).  Under  Minn. 
Gen.  Stat.  1878,  ch.  48,  a  conveyance  of  land  from  one  person 
to  another  to  the  use  of  or  in  trust  for  a  third,  the  trustee  hav- 
ing no  active  duty  to  perform,  constitutes  a  passing  trust,  and 
the  trustee  takes  no  title,  but  the  same  vests  immediately  and 
absolutely  in  the  beneficiary.  Thompson  \.  Conant,  62  Minn. 
208  (58  N.  W.  Rep.  1145).  A  statute  (Mo.  Rev.  Stat.  1879, 
§  8988) ,  providing  that  where  any  person  is  seized  of  lands  to 
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the  use  of  another,  the  legal  title  thereof  is  in  the  cestui  que 
.trusty  does  not  operate  to  divest  the  trustee  of  the  legal  title 
where  any  Additional  duty  is  imposed  upon  him,  either  ex- 
pressly or  by  implication,  which  requires  that  he  shall  have 
the  legal  estate.  Pugh  v.  Hays  ei  aL,  118  Mo.  424  (21  S.  W. 
Rep.  28).  1  N.  Y.  Rev.  Stat.  726,  §§  87,  40 ;  728,  §  65 ;  780, 
§  68,  applied.  Cochrane  et  al.  v.  Schell  et  aL,  140  N.  Y.  516 
(85  N.  E.  Rep.  971).  1  N.  Y.  Rev.  Stat.  728,  §§  49-58,  ap- 
plied. King  V.  Townshend,  141  N.  Y.  858  (86  N.  E.  Rep. 
518). 


VENDOR  AND  VENDEE. 


8«B,  Contracts, 

EPITOME  OP  CASES. 

Sec.  768.  Land  contraictG-^General  principles.  Pos- 
•session  taken  and  acquiesced  in  operates  as  a  waiver  of  the 
technical  provisions  of  a  land  contract.  Minneapolis^  Si.  P. 
d  S,  S.  M.  R.  Co.  V.  Chisholm  et  al.,  55  Minn.  874  (57  N. 
W.  Rep.  68).  A  vendor  is  not  bound  to  execute  a  deed 
wherein  the  consideration  named  is  different  from  that  for 
which  the  sale  is  made.  Slater  v.  Howie  et  al.,  4Q  Kan.  387 
(80  Pac.  Rep.  418).  A  mere  signing  of  a  land  contract  by  a 
third  person  not  mentioned  in  'the  body  thereof  as  a  party 
thereto,  and  who  is  not  the  husband  or  wife  of  any  one  so 
mentioned,  does  not  make  such  a  one  a  party  to  the  efficient 
and  operative  parts  of  the  contract.  Lancaster  v.  Roberts, 
144  111.  218  (88  N.  E.  Rep.  27).  Where  a  contract  for  the 
sale  of  land  is  so  defectively  executed  as  not  to  be  obligatory 
upon  the  owners  thereof,  who  are  nevertheless  ready  and  will- 
ing to  perform  the  same,  the  vendee  may  be  compelled  to 
elect  either  to  perform  or  surrender  all  rights  acquired  under 
the  contract.  Hunt  v.  Thwing,  51  Minn.  491  (58  N.  W. 
Rep.  870).  The  assignee  of  an  optional  contract  for  the  sale 
of  land,  the  contract  providing  that  payment  of  a  portion  of 
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the  purchase-money  shall  be  deferred,  cannot  substitute  his 
own  personal  liability  for  that  of  the  original  vendee  and  com- 
pel the  conveyance  upon  tender  of  his  own  note  for  the 
deferred  payments.  Rice  v.  Gibbs  ei  al.^  40  Neb.  264  (58  N. 
W.  Rep.  724).  A  person  other  than  the  vendee  named  in  an 
executory  contract  for  the  sale  of  real  estate  cannot  by  any 
parol  acceptance  of  it  as  his  own  make  it  a  binding  contract 
between  himself  and  the  vendor.  Harris  v.  McKinlcy  et  al.^ 
Minn.  (58  N.  W.  Rep.  991).     It  is  a  general  rule 

that  where  a  written  contract  for  the  sale  and  conveyance  of 
land  provides  that  the  deed  shall  be  delivered  at  the  time  of 
making  the  first  payment,  the  agreement  to  pay  and  to  deliver 
are  mutual  and  dependent,  and  performance  or  an  offer  to 
perform  by  the  purchaser  is  necessary  in  order  to  make  it  in- 
cumbent upon  the  seller  to  deliver  the  deed.  Bailey  et  al.  v. 
Lay  etaL,  18  Colo.  405  (88  Pac.  Rep.  407).  In  the  absence 
of  fraud  or  mistake,  upon  the  execution  and  acceptance  of  a 
deed  as  performance  of  an  executory  contract  to  convey  real 
estate,  the  contract  is  functus  officio^  and  the  rights  of  the 
parties  thereafter  rest  solely  on  the  deed,  Slocum  v.  Bracy^  55 
Minn.  249  (56  N.  W.  Rep.  826)  ;  Griswold  v.  Eastman,  51 
Minn.  189  (58  N.  W.  Rep.  542)  ;  but  it  was  held  that  where 
a  contract  was  made  by  correspondence^through  the  mails  and 
it  contained  certain  stipulations  concerning  the  maintenance 
and  use  of  a  dam  on  the  premises  by  the  vendor,  the  contract 
was  not  so  merged  in  a  deed  omitting  these  provisions  as  to  pre* 
vent  the  maintenance  of  an  action  to  enforce  their  performance. 
Shelby  v.  Chicago  d  E.  /.  R,  Co.,  148 111.885  (82  N.  E.  Rep.  488), 
In  a  well  considered  case  the  authorities  are  reviewed  and  it  is 
held  that  where  the  vendee  surrenders  to  the  vendor  his  writ- 
ten contract  for  the  sale  of  land  to  secure  his  performance  of 
a  new  parol  contract  of  sale,  on  the  failure  of  the  vendee  to 
perform  such  parol  contract,  such  surrender  does  not  constitute 
a  cancellation  of  the  written  contract ;  and  it  is  doubted 
whether  such  written  contract  can  be  cancelled  by  parol. 
Sanborn  v.  Murphy,  86  Tex.  487  (25  S.  W.  Rep.  610). 
Where  an  owner  of  real  estate  contracts  in  writing  to  sell  and 
convey  the  same  to  another,  and  such  contract  is  duly  signed, 
wtnessed,  and  acknowledged  by  such  owner,  and  recorded  in 
the  office  of  the  register  of  deeds   in  the  county   where  such 
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real  estate  is  situate,  then  one  who  purchases  and  receives  & 
conveyance  of  said  real  estate  from  said  owner  takes  such  real 
estate  subject  to  the  rights  therein  of  the  vendee  in  said  con- 
tract. In  such  case  the  vendee  in  said  contract  of  sale  i& 
entitled  to  a  rescission  thereof  because  of  the  sale  and  convey- 
ance of  the  real  estate  by  the  owner  to  a  third  party.  Iloack 
V.  Bowman,         Neb.  (60  N.  W.  Rep.  891).     Whether  a 

contract  is  entire,  or  separable  into  several  independent  con- 
tracts, depends  upon  the  intention  of  the  parties,  to  be  ascer- 
tained from  the  language  employed  and  the  subject  matter  of 
the  contract ;  particular  contract  made  by  the  state  for  the  sale 
of  public  lands  considered,  held  lo  constitute  an  entire  contract. 
State  ex  reL  Poivning  v.  yoneSy  21  Nev.  510  (84  Pac.  Rep^ 
450) .  For  cases  construing  particular  contracts  between  ven* 
dors  and  vendees,  see,  Beverly  v.  Blackwood,  102  Cal.  88  (SO- 
Pac.  Rep.  878)  ;  Wilson  v.  Morrell  et  al.,  5  Wash.  St.  654 
(82  Pac.  Rep.  788)  ;  Brace  v.  Dohle,         S.  Dak.  (52  N. 

W.  Rep.  586)  ;  Short  v.   Van  Dyke,  50  Minn.  286  (52  N.  W. 
Rep.  643)  ;  South  St.  Joseph  Land  Co,  v.  Pitt,  114  Mo.  186 
(21  S.  W.  Rep.  449)  ;  Bower  v.  Baglcy,  9  Wash.  St.  642  (88 
Pac.  Rep.  164).     Where  one  goes  into  possession  under  con- 
tract of  purchase  and  makes  default  in  payment  of  the  purchase 
price,  he  maybe  ejected  by  the  vendor.     Where  the  contract 
is  silent  as  to  possession  the  vendee  is  not  entitled  to  it  until 
he  has  performed  all  the  conditions   which  entitle  him  to  a 
deed.     De  Bernardi  v.  McElroy  et  aL,  110  Mo.  650  (19  S. 
W.  Rep.  626) .     Where  a  vendor  agrees  to  execute  and  deliver 
the  deed  upon  the  payment  of  the  remainder  of  the  purchase 
price  by  the  vendee  on  or  before  a  certain  time,  it  is  held  that 
the  written  offer  of  the   vendee   to  pay  such  balance,  and  a 
demand  for  the  deed,  is  a  sufficient  tender  under  Cal.  Civ. 
Code,  §  1496,  providing   that,  "  the  thing  to   be  delivered,  if 
any,   need  not,  in  any  case,  be  actually   produced  upon  an 
offer  of  performance,  unless  the  offer  is  accepted,"  and  places 
upon  the  vendor  an  obligation  to  tender  the  deed,  a  failure  in 
which  will  render  him  liable  for  damages.     Peckham  et  aL  v. 
Stewart,  97  Cal.  147  (81  Pac.  Rep.  928).     Where  a  lessee  of 
a  perpetual  lease  with  privilege  of  purchasing  the  fee  at  any 
time,  duly  exercises  the  option  of  purchase  after  the  death  of 
the  lessor,  who  is  the  owner  in  fee,  the  conversion  of  the  realty 
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into  personalty  will  take  place  at  the  time  of  exercising  the 
option,  and  will  not  relate  back  to  the  time  of  the  execution 
of  the  lease.  Smith  et  al.  v.  Lowenstein  et  a/.,  60  O.  St.  846 
(84  N.  E.  Rep.  159). 

Sec.  764.     Forfeiture  of  land  contracts.     The  forfeit- 
ure of  a  land  contract  should  not  be  decreed  against  one  who 
has  been  and  is  willing   to   do   equity.      Curtis  v.  Gutz^ 
la.  (68  N.  W.    Rep.    888).     Where  time   is   made   the 

essence  of  a  contract  to  sell  land  but  the  parties  for  several 
years  do  not  treat  it  as  such,  and  the  vendor  treated  the  tran- 
saction as  an  investment,  he  cannot  claim  a  forfeiture,  as  pro- 
vided by  the  contract  for  the  failure  of  the  vendee  to  make 
payments  at  the  times  fixed.  Robinson  v.  Trufant^  97  Mich. 
410  (56  N.  W.  Rep.  769).  Where  a  contract  for  the  sale  of 
land  provides  that  it  shall  be  void  upon  the  failure  of  the  ven- 
dee to  perform  certain  conditions,  it  is  void  only  at  the  elec- 
tion of  the  vendor  for  whose  benefit  the  forfeiture  was  pro- 
vided. Chambers  et  al.  v.  Anderson  et  aUy  61  Kan.  886  (82 
Pac.  Rep.  1098)  ;  Paget  v.  Park,  60  Minn.  186  (52  N.  W. 
Rep.  582)  ;  Freeman  v.  Griswold,         Cal.  (84  Pac.  Rep. 

827),  and  in  the  last  case  cited  it  is  held  that  a  vendee  cannot 
take  advantage  of  his  own  neglect  in  order  to  avoid  the  con- 
tract. The  forfeiture  of  earnest  money  paid  on  a  land  con- 
tract does  not  release  the  purchaser  from  his  obligation  to  com- 
plete the  purchase.  Waddillv,  Sebree  el  a/.,88Va,  1012 
(14  S.  E.  Rep.  849). 

Sec.  765.  Rescission  of  land  contracts.  Under  the 
provisions  of  a  contract  of  purchase  that  the  purchaser  may 
disaffirm,  if  dissatisfied  with  the  title ;  his  good  faith,  and  not 
reasonableness  of  his  dissatisfaction,  is  the  test  of  his  right. 
Where  a  contract  of  purchase  allows  the  purchaser  a  certain 
time  within  which,  if  dissatisfied  with  the  title,  to  rescind,  his 
right  is  not  lost  by  failure  to  exercise  it  till  after  the  expira- 
tion of  the  time;  he  having  expressed  his  dissatisfaction 
within  the  time,  and  having  delayed  the  exercise  of  his  right 
on  the  promise  of  the  vendor  to  fix  up  the  title,  and  on  his 
asking  for  time  in  which  to  do  it.  Sanger  y.  Slay  den  ^ 
Tex.  Civ.  App.  (26  S.  W.  Rep.  847). 

Althought  the  contract  for  the  sale  of  land  may  contain  a 
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provision  that  upon  default  in  payment  the  vendee  shall  for- 
feit all  rights  and  payments  already  made,  if  the  contract  of 
sale  is  abandoned  or  rescinded  by  the  parties,  the  vendee, 
although  in  default,  may  recover  back  the  purchase-money 
paid  less  the  actual  damages  to  the  vendor  on  account  of  the 
vendee's  breach  of  contract.  Shively  v.  Semi-  Tropic  Land  S 
Water  Co.,  99  Cal.  259  (88  Pac.  Rep.  848).  Citing,  Cleary 
V.  Folger,  84  Cal.  816  (24  Pac.  Rep.  280)  ;  Drew  v.  Pedlar ^ 
87  Cal.  448  (25  Pac.  Rep.  749) ;  Phelps  v.  Brown,  95  Cal. 
572  (80  Pac.  Rep.  774) ;  Bradford  v.  Parkhurst,  96  Cal. 
102  (80  Pac.  Rep.  1106).     See  Contracts. 

Sec.  766.  Breach  of  land  contracts — Measure  of 
damages.  In  an  action  by  the  vendor  for  damages  for  breach 
of  a  contract  for  the  sale  of  land,  the  measure  of  damages  is 
not  the  contract  price,  but  the  difference  between  that  price 
and  the  price  for  which  the  land  could  have  been  sold  at  the 
time  of  the  breach.  Hogan  v.  Kyle,  7  Wash.  St.  595  (85  Pac. 
Rep.  899;  88  Am.  St.  Rep.  910).  Where  the  vendor's  wife 
refuses  to  join  in  the  conveyance  it  constitutes  a  breach  of  the 
contract,  and  action  for  specific  performance  cannot  be  main- 
tained, but  the  court  will  award  damages  for  the  breach ;  and 
the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  actual  value  of  the  land  sold.     Plum  v.  Mitchell, 

Ky.  (26  S.  W.  Rep.  891).     The  measure  of  damages 

for  delay  in  performing  a  contract  for  the  sale  of  land  should 
be  confined  to  the  actual  damages  and  does  not  include  specu- 
lative profits.  Violet  v.  Rose,  89  Neb.  660  (58  N.  W.  Rep. 
216).  In  case  of  the  breach  of  an  executory  contract  to  con- 
vey real  estate,  where  the  vendor  having  title  refuses,  or 
puts  it  beyond  his  power,  to  convey,  and  no  part  of  the  con- 
sideration has  been  paid,  the  measure  of  damages  which  the 
vendee  is  entitled  to  recover  is  the  value  of  the  land  at  the 
time  the  contract  should  have  been  performed,  less  the  con- 
tract price ;  and  where  the  land  is  of  less  value  than  the  con- 
tract price  the  vendee  is  entitled  to  recover  nominal  damages 
for  the  breach  of  contract.  Carver  v.  Taylor,  85  Neb.  429 
(58  N.  W.  Rep.  886).  In  an  action  by  a  vendee  for  a  breach 
of  contract  to  sell  real  property  because  of  the  inability  of  the 
vendor  to  convey  good  title,  the  former  is  entitled  to  recover 
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of  the  vendor  interest  upon  all  moneys  paid  on  the  contract 
from  the  date  of  payment,  whether  the  same  was  paid  as  prin- 
cipal or  as  interest ;  and  is  also  entitled  to  recover  such  sums 
as  he  may  have  paid  as  taxes  upon  the  premises,  with  interest 
from  the  date  of  payment.  The  general  rule  in  such  cases  is 
that  the  vendee  may  also  recover  the  value  of  improvements 
put  on  the  land  by  him  in  good  faith,  in  so  far  as  such  im- 
provements may,  at  the  time  of  the  rescission  of  the  contract, 
permanently  enhance  the  value  of  the  land.  As  against  these 
items  of  damage  the  vendor  is  entitled  to  offset  the  rental  value 
of  the  premises,  to  be  estimated  without  the  improvements 
placed  thereon  by  the  vendee.  Lancoure  v.  Dupre^  58  Minn. 
301  (55  N.  W.  Rep.  129).  Where  a  purchaser  at  an  auction 
sale  repudiates  his  bid,  and  necessitates  another  sale,  the  meas- 
ure of  damages  is  the  excess  of  his  bid  over  the  price  at  which 
the  land  sold,  and  the  expense  of  the  re-sale.  McBrayer  v. 
Cohen,  92  Ky.  479  (18  S.  W.  Rep.  128)  ;  Green  v.  Ansley,  92 
Ga.  647  (19  S.  E.  Rep.  58) ;  but  the  last  case  cited  holds  that 
in  order  to  create  such  liability  the  owner  must  notify  the  de- 
linquent of  his  intention  to  resell.  Where,  by  mutual  mis- 
take, the  vendor  conveys  land  to  which  he  has  no  title,  the 
measure  of  damages  ordinarily  is  the  consideration  paid  and 
the  interest  thereon ;  no  allowance  can  be  made  to  vendee  for 
ei^penses  incurred  in  attempting  to  make  a  settlement.  Doom 
et  aL  V.  Curran,  52  Kan.  860  (84  Pac.  Rep.  1118).  Where 
the  rights  of  a  lessee  occupying  land  for  purpose  of  cutting 
and  removing  growing  timber  are  interfered  with  by  a  subse- 
quent purchaser  from  the  lessor,  with  notice  thereof,  he  is 
liable  in  damages,  and  the  measure  of  damages  is  the  market 
value  of  the  timber  when  removed,  less  the  expense  of  remov- 
ing it.  Crane  v.  Patton,  67  Ark.  840  (21  S.  W.  Rep.  466). 
Cal.  Civ.  Code,  §§  1670,  1671,  render  void  a  provision  for 
liquidated  damages  in  a  contract  for  the  sale  of  land.  Easton 
V.  Cressey,  100  Cal.  75  (84  Pac.  Rep.  622). 

Sec.  767.  Title — Good  and  marketable  title — Doubt- 
ful title.  Unless  a  vendee  agrees  otherwise  he  has  a  right  to 
demand  a  clear  title,  and  his  agreement  to  take  a  deed  without 
warranty  is  not  a  waiver  of  this  right.  Leach  v.  jfohnson,  114 
N.  C.  87  (19  S.  E.  Rep.   239).     An   agreement  by  a  vendor 
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for  the  sale  of  property  that  it  shall  '*  be  free  from  all  liens  and 
incumbrances,"  and  the  hand  money  ''to  be  refunded  if  title 
should  not  prove  good  on  examinatiqn  of  records,  or  cannot  be 
made  good,"  is  equivalent  to  a  covenant  to  convey  a  good, 
marketable  title.  Herman  v.  Somers  et  dL,  158  Pa.  St.  424 
(27  Atl.  Rep.  1050;  88  Am.  St.  Rep.  851).  Every  pur- 
chaser of  the  land  has  a  right  to  demand  a  title  which  shall 
protect  him  from  anxiety,  lest  annoying,  if  not  successful, 
suits  be  brought  against  him,  and  probably  take  from  him  and 
his  representatives  land  upon  which  money  was  invested.  He 
should  have  a  title  which  would  enable  him  not  only  to  hold 
his  land,  but  to  hold  it  in  peace,  and,  if  he  wishes  to  sell  it,  to 
be  reasonably  sure  that  no  flaw  or  doubt  will  come  up  to  dis* 
turb  its  marketable  value.  But  it  does  not  follow  that  an  im- 
material irregularity  in  a  judicial  proceeding  which  forms  the 
link  in  a  chain  of  title  will  justify  a  purchaser  in  refusing  an 
otherwise  good  title  on  the  ground  that  it  is  not  ''  good  and  mar- 
ketable." Mitchener  v.  Holmes,  117  Mo.  185  (22  S.  W.  Rep. 
1070).  Doubts  which  will  justify  a  purchaser  in  refusing  to 
take  title  must  be  reasonable  and  must  be  founded  upon  some 
fact  or  legal  presumption.  Greenhlatt  v.  Hermann y  144  N, 
•  Y.  18  (88  N.  E.  Rep.  966) ;  Goodkind  v.  Bartlett,  111. 
(88  N.  E.  Rep.  1045)  ;  Greffet  v.  Willman,  114  Mo. 
106  (21  S.  W.  Rep.  459)  ;  Rife  v.  Lyharger  ei  aL,  49  O.  St. 
422  (81  N.  E.  Rep.  768;  17  L.  R.  A.  408).  The  Supreme 
Court  of  New  York  say  :  **  Where  a  title  is  objected  to  which 
comes  through  a  judicial  sale,  the  court  will  often  exercise  its 
discretion  in  favor  of  a  purchaser  and  relieve  him  from  going 
on  with  his  agreement,  if  there  are  questions  which  might 
reasonably  be  raised  affecting  the  title.  But  where  the  trans- 
action is  one  between  parties  the  question  is,  simply,  whether 
the  legal  title  to  the  land,  notwithstanding  the  objections, 
made,  is  good  in  the  vendor  and  will  pass  by  his  convey- 
ance to  the  purchaser.  If  resort  must  be  had  to  parol  evidence ; 
if  it  depends  upon  questions  of  fact,  then  a  purchaser  should^ 
and  will,  not  be  compelled  to  perform  his  contract."  Holly  v. 
Hirscky  185  N.  Y.  590  (82  N.  E.  Rep.  709).  It  is  held  that 
a  decree  of  specific  performance  will  not  be  entered  against  a 
vendee  if  there  is  a  reasonable  doubt  as  to  the  construction  of 
the  instrument  on  which  the  plaintiff's  title  depends  and  if 
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there  are  persons,  not  parties,  who  would  have  a  right  to  dis- 
pute the  title.  Huntings,  Datnoriy  160  Mass.  441  (85  N.  E. 
Rep.  1064)  ;  Paulmier  v.  Howland,  49  N.  J.  Eq.  864  (24 
Atl.  Rep.  268).  In  a  recent  case  the  Supreme  Court  of  Illinois 
say  :  "A  doubtful  title  which  a  purchaser  will  not  be  com- 
pelled to  accept  is  not  only  a  title  upon  which  the  court  enterx 
tains  doubt,  but  includes  also  a  title  which,  although  the 
court  has  a  favorable  opinion  of  it,  yet  may  reasonably  and 
fairly  be  questioned  in  the  opinion  of  other  competent  persons ; 
for  the  court  has  no  means  of  binding  the  question  as  against 
adverse  claimants,  or  of  indemnifying  the  purchaser,  if  its 
own  opinion  in  favor  of  the  title  should  turn  out  not  to  be 
well  founded ;  that,  if  doubts  as  to  the  title  arise  upon  a  ques- 
tion connected  with  the  general  law,  the  Court  is  to  judge 
whether  the  general  law  on  the  point  is  or  is  not  settled ;  and, 
if  it  is  not,  or  if  the  doubts  as  to  the  title  may  be  affected  by 
extrinsic  circumstances,  which  neither  the  purchaser  nor  the 
court  can  satisfactorily  investigate,  specific  performance  will 
be  denied."  Street  v.  French,  147  111.  842  (85  N.  E.  Rep. 
814).  Citing,  Pyrke  v.  Waddingham^  10  Hare  1 ;  Mullingis 
V.  Trinder,  L.  R.  10  Eq.  449;  Close  v.  Stuyvesant,  182  111. 
607  (24  N.  E.  Rep.  868 ;  8  L.  R.  A.  161). 

A  marketable  title  is  one  in  which  there  is  no  doubt  in- 
volved either  as  a  matter  of  law  or  fact.  Herman  v.  Somers  et 
tf/.,  158  Pa.  St.  424  (27  Atl.  Rep.  1060 ;  88  Am.  St.  Rep.  851). 
Title  acquired  by  adverse  possession  for  the  prescriptive 
period  is  a  good  and  marketable  title,  Tewksbury  v.  Howard, 

Ind.  (87  N.  E.  Rep.  855)  ;  Foreman  v.   Wolf, 

Md.  (29  Atl.   Rep.   887)  ;  Moyers  v.   Arthur,  Ky. 

(25  S.  W.  Rep.  276)  ;  Austin  v.Barnum,  52  Minn.  186 
(58  N.  W.  Rep.  1182).  Citing,  Pratt  v.  Eby,  67  Pa.  St. 
896;  Townshend  v.  Goodfellow,  40  Minn.  812  (41  N.  W.  Rep. 
1056).  A  vendor's  contract  to  furnish  an  abstract  of  title, 
"  showing  a  good  and  clear  title,  free  from  defects,"  is  not 
performed  if  the  abstract  show  defects  which  may  or  may  not 
exist  in  the  title  as  tested  by  the  original  records.  Kane  y, 
Ripfey  et  aL,  24  Ore.  888  (88  Pac.  Rep.  986).  A  title  con- 
ditioned that  no  mill,  factory,  brewery,  or  distillery  shall  be 
erected  on  the  premises  is  not  a  good  and  marketable  title, 
clear  of  all  incumbrances.     Batley  v.   Foerderer,  162  Pa.  St. 
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460  (29  Atl.  Rep.  868).  A  chain  of  title  which  shows  that 
at  a  given  date  the  title  to  the  land  was  in  the  name  of  **  K.  F. 
Redmond,"  subsequent  to  which  time  a  conveyance  was 
made  by  one  K.  F.  Redman,  does  not  constitute  a  good  and 
perfect  title,  although  the  latter  conveyance  recites  that  the 
grantor  is  the  identical  person  to  whom  such  conveyance  was 
made  under  the  name  of  "  K.  F,  Redmond."  Peckham  et  aL 
v.  Stewart,  97  Cal.  147  (81  Pac.  Rep.  928).  The  court  say : 
•'A  good  and  perfect  title  is  one  which  is  not  only  good  in 
point  of  fact,  but  it  must  also  be  apparently  perfect  when 
exhibited ;  that  is,  free  from  any  reasonable  objection.  It  is 
not  sufficient  that  it  can  be  shown  to  be  good  as  the  result  of 
an  action  instituted  for  the  purpose  of  reforming  defects  exist- 
ing in  any  deed  which  is  necessary  to  make  the  chain  of  title 
complete.  This  was  so  substantially  held  by  this  court  in  the 
late  cases  of  Turner  v.  McDonald,  76  Cal.  177  (18  Pac.  Rep. 
262),  and  Sheehy  v.  Miles,  98  Cal.  292  (28  Pac.  Rep.  1046); 
and  the  same  rule  is  declared,  also,  in  Richmond  v.  Gray,  8 
Allen  25,  and  Tillotson  v.  Gesner,  88  N.  J.  Eq.  827." 
Although  a  contract  made  by  a  guardian  for  the  sale  of  his 
ward's  land  before  obtaining  leave  of  court  to  sell  is  not  en- 
forceable, yet,  where  the  guardian  afterwards  obtains  leave  to 
sell,  and  is  willing  and  able  to  convey  good  title  w^ithin  the 
time  limited  by  the  contract,  the  vendee  cannot  recover  back 
money  paid  by  him  on  account  of  the  purchase.  Morris y 
Guardian,  et  aL  v.  Goodwin  et  al,,  1  Ind.  App.  481  (27  N. 
E.  Rep.  985).  A  vendee  cannot  object  to  his  vendor's  title 
on  account  of  a  bare  possibility  and  a  mere  suspicion  that  it  is 
affected  by  the  fraud  of  a  previous  grantor.  Jacobs  v,  Mor- 
rison, 186  N.  Y.  101  (82  N.  E.  Rep.  552).  Under  a  particu- 
lar contract  giving  a  vendor  so  many  days  in  which  to  furnish 
an  abstract  clearing  defects  in  his  title,  a  delivery  of  such 
an  abstract  for  the  vendee  to  his  business  partner  left  in 
charge  of  the  office  during  the  vendee's  continued  and  indefinite 
absence  was  held  sufficient.  Paget  v.  ParJk,  50  Minn.  186  (52 
N.  W.  Rep.  582).  As  a  general  rule  the  grantee  of  land  in- 
cumbered by  an  easement  takes  it  subject  thereto.  Chicago, 
R.  I.  dc  P.  Ry.  Co.  et  al.  v.  Shepherd,  89  Neb.  528  (68  N. 
W.  Rep.  189).  A  vendee  is  not  bound  to  accept  a  conveyance 
from  a  stranger  where  a  contract  calls  for  a  conveyance  from 
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the  vendor.     Royal  v.  Dennison^         Cal.  (88  Pac.  Rep. 

89).  Where,  in  a  contract  for  the  sale  of  land,  it  is  agreed 
that  the  vendor  shall  within  sixty  days  cure  any  defects  of 
title  that  may  be  found  or  refund  the  earnest  money,  and  the 
contract  become  inoperative,  the  provision  is  for  the  benefit  of 
the  purchaser,  and  the  vendor's  failure  to  cure  any  defects  of 
title  does  not  prevent  the  purchaser  from  suing  for  a  convey  • 
ance  of  the  defective  title,  with  compensation  to  him  for 
defects.  Lancaster  et  aL  y,  Roberts  et  al.^\^  111.  218  (88 
N.  E.  Rep.  27).  A  vendee  in  possession  under  a  contract  of 
purchase  from  one  who  turns  out  to  have  no  title  is  not  barred 
thereby  from  buying  the  title  from  the  true  owner.  Seeherger 
V.  Weinberg,         111.  (87  N.  E.  Rep.  1088). 

Sec.  768.  Recovery  of  purchase-money  by  vendee — 
Vendee's  lien.  Where  a  contract  is  abandoned  or  rescinded 
by  the  parties,  the  vendee,  even  though  in  default,  may  recover 
the  purchase-money  paid,  less  the  actual  damages  to  the  vendor 
on  account  of  the  vendee's  breach  of  the  contract ;  but  a  failure 
of  the  vendor  to  tender  the  deed  until  after  the  time  limited, 
even  though  time  be  of  the  essence  of  the  contract,  does  not 
constitute  an  abandonment  of  the  contract ;  and  where  the 
purchaser  refuses  to  pay  the  balance  of  the  purchase-money  as 
provided  in  the  contract  he  cannot  recover  what  he  has  paid 
so  long  as  the  vendor  is  willing  and  able  to  perform  the  con- 
tract. Bradford  v.  Parkhurst,  96  Cal.  102  (80  Pac.  Rep. 
1106;  81  Am.  St.  Rep.  189).  Where  the  vendee  has  prema- 
turely paid  the  purchase-money  before  receiving  the  convey- 
ance, the  vendor  holds  it  as  a  charge  on  the  lands  agreed  to 
be  conveyed,  and  if  the  vendor  fails  to  convey  title  it 
may  be  recovered  with  interest,  the  vendee  not  being  at  fault. 
Ryan  v.  Dunlap  et  aL,  111  Mo.  610  (20  S.  W.  Rep.  29)  ; 
Bedell  v.  Tracy,  65  Vt.  494  (26  Atl.  Rep.  1081).  After  de- 
fault in  the  last  installment  of  the  purchase-money  due  under 
a  land  contract,  the  vendor's  conveyance  of  the  land  to  a  third 
person  is  not  such  a  breach  of  the  contract  as  will  enable  the 
purchaser  to  recover  the  installments  already  paid,  without 
tendering  the  last  installment  due.  jfoyce  v.  Shafer  et  ah,  97 
Cal.  885  (82  Pac.  Rep.  820).  Where  a  vendor  has  received 
the  purchase-money  for  land  which  he  has  agreed  to  convey,  no 
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time  being  specified,  he  is  entitled  to  a  reasonable  time  within 
which  to  make  the  conveyance,  and  in  such  case  there  should 
be  a  demand  for  a  deed,  and  a  refusal  to  deliver  it,  before  a 
suit  for  the  purchase -money.     McNamara  v.  Pengilly^ 
Minn.  (59  N.  W.  Rep.  1055).     Citing,  Kime  v.  Kime, 

41  111.  897 ;  Walters  v.  Miller,  10  Iowa  427.  A  purchaser 
may  recover  money  paid  his  vendor  in  pursuance  to  a  contract 
which  is  void  on  account  of  the  statute  of  frauds,  and  no  pre- 
vious demand  is  necessary  ;  but  not  if  the  contract  of  purchase 
be  enforcible.  Nelson  v.  Shelby  Manufg  £  Imp,  Co.,  96 
Ala.  515  (11  So.  Rep.  695;  88  Am.  St.  Rep.  116).  Where  a 
vendee  pays  money  to  the  vendor  upon  a  contract  for  the  con- 
veyance of  land  and  the  latter  can  not  or  will  not  convey,  the 
former  may  enforce  a  vendee's  lien  for  the  money  paid  upon 
the  contract  of  purchase.  Coleman  et  aL  v.  Floyd^  181  Ind. 
880  (81  N.  E.  Rep.  75).  California  Civ.  Code,  §  8050,  is  as 
follows  :  "  One  who  pays  to  the  owner  any  part  of  the  price 
of  real  property,  under  an  agreement  for  the  sale  thereof,  has 
a  special  lien  upon  the  property,  independent  of  possession, 
for  such  part  of  the  amount  paid  as  he  may  be  entitled  to  re- 
cover back  in  case  of  failure  of  consideration."  Construing 
and  applying  this  statute,  it  is  held  that  where  the  vendor  of 
land  placed  the  deed  in  escrow  upon  condition  of  the  vendee's 
default  in  making  payments,  the  sums  paid  should  be  forfeited 
and  the  deed  returned  to  the  vendor,  and  the  vendee  made  de- 
fault, the  vendor  obtained  the  deed,  and  the  vendee  then  re- 
covered a  judgment  for  the  money  so  paid  he  was  not  entitled 
to  a  lien  on  the  land.  Merrill  v.  Merrill,  108  Cal.  287  (85 
Pac.  Rep.  768;  87  Pac.  Rep.  892). 

Sec.  769.     Defenses  to  action  for  purchase-money. 

It  is  no  defense  to  a  foreclosure  suit  on  a  purchase-money  mort- 
gage that  there  is  an  outstanding  paramount  title  or  incum- 
brance, when  there  has  been  no  actual  eviction.  Adams  v. 
Fry,  29  Fla.  818  (10  So.  Rep.  559).  The  mortgagor  is  left  to 
his  remedy  on  the  covenant.  Emmons  et  aL  v.  Gille,  51  Kan. 
178  (82  Pac.  Rep.  916).  The  fact  that  the  lands  are  incum- 
bered, or  the  title  otherwise  imperfect,  when  the  contract  is 
made,  or  at  any  time  before  the  date  fixed  for  its  completion, 
will  not  alone  constitute  a  defense  to  an  action  for  the  recov- 
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ery  of  an  installment  falling  due  at  an  earlier  date,  or  a  ground 
for  a  rescission  of  the  contract,  since  such  incumbrance  or 
other  defect  may  be  removed  within  the  time  fixed  for  the 
completion  of  the  purchase.  Duluth  Loan  £  Land  Co,  v. 
KUxrvdahl,  55  Minn.  841  (56  N.  W.  Rep.  1119).  Where,  at 
the  time  of  the  purchase,  the  land  was  in  the  adverse  posses* 
sion  of  another,  without  the  knowledge  of  the  vendee,  he 
may  resist  the  payment  of  the  purchase-money  and  have  re- 
scission of  the  contract.  Baird  v.  Lcevison  et  aL^  91  Ky.  204 
(15  S.  W.  Rep.  252).  Where  the  payment  of  the  purchase 
price  and  the  conveyance  of  title  are  concurrent  ^nd  contem- 
poraneous acts,  the  payment  of  the  purchase-money  cannot  be 
•coerced  without  the  delivery  or  at  least  the  tender  of  a  deed 
sufficient  in  all  respects  to  meet  and  fulfill  the  requirements 
of  the  contract  sale.  McLeod  v.  Snyder^  110  Mo.  298  (19  S.W. 
Rep.  494)  ;  Johnson  v.  Douglass,  Ark.  (28  S.  W.  Rep. 
615)  ;  Dykes  v.  Bottoms,        Ala.  (18  So.  Rep.  582).   A 

purchaser  at  a  judicial  sale  cannot  resist  an  action  for  the  pur- 
chase-money on  the  ground  of  a  failure  of  title.  Latimer  v. 
Wharton,  S.  C.  (19  S.  £.Rep.855).  It  is  held  that  in  a 
suit  to  foreclose  a  purchase-money  mortgage  the  defendant  may 
set  up  the  breach  of  the  covenant  of  title  by  reason  of  which 
he  has  been  compelled  to  buy  in  an  outstanding  title.  Potwin 
V.  Slasher,  9  Wash.  St.  460  (87  Pac.  Rep.  710).  In  an 
action  on  notes  given  for  the  purchase-money  of  land,  a  plea 
of  the  purchaser's  inability  to  take  and  of  the  plaintiff's  ina- 
bility  to  give  possession,  and  his  want  of  title,  is  not  a  good 
<lefen8e  unless  it  also  appear  that,  by  the  terms  of  the  sale, 
possession  was  to  pass  before  the  payment  of  the  purchase- 
money,  yones  et  aLw.  State,  Ala.  (14  So.  Rep.  115). 
While  a  purchaser  is  in  possession  under  a  deed  with  covenants 
of  warranty,  he  cannot  defend  against  the  action  on  account  of 
a  defect  in  the  title,  without  showing  fraud  or  insolvency  of 
the  vendor.  Hejlin  et  al.  v.  P^/Z/Z^j,  96  Ala.  561  (11  So. 
Rep.  729)  ;  Black  v.  Thompson,  186  Ind.  611  (86  N.  E. 
Rep.  648)  ;  Heard  v.  Knights  of  Honor,  56  Ark.  268  (19  S. 
W.  Rep.  671).  Where  a  vendor  is  insolvent,  a  vendete, 
although  he  has  taken  possession,  will  not  be  compelled  to 
pay  the  purchase  price  if  he  clearly  shows  that  the  title  is 
invalid.      Waddell  v.  Latham,  71  Miss.  851  (15  So.  Rep.  82). 


§  769,  770         VENDOR  AND  VENDEE.  988 

Where  a  married  woman  has  purchased  land  and  executed  her 
bond  for  the  payment  of  the  purchase  price  thereof  she  can 
not  retain  the  land  and  defeat  an  action  on  the  bond  by  plea 
of  coverture.  Draper  v.  Allen,  114  N.  C.  50  (19  S.  E.  Rep. 
61).  A  defense  based  on  failure  of  title  in  the  vendor  will 
not  prevail  where  it  is  shown  that  the  vendor  and  those  under 
whom  he  claims  had  been  in  the  actual  adverse  possession  of  the 
land  for  about  thirty  years.  Runner  v.  Toung^  Ky. 
(21  S.  W.  Rep.  871).  Where  the  vendor  acquires  title  before 
the  time  for  him  to  convey,  it  is  no  defense  to  show  that  he 
had  a  title  bond  only  when  the  contract  was  made.  Handley 
V.  Tibbetts,         Ky.  (16  S.  W.  Rep.  181).   A  purchaser  of 

property  having  notice  of  a  defect  in  the  title  cannot  resist 
payment  of  tl)e  purchase-money  on  account  of  such  defect^ 
Twohig  V.  Brown  ct  aL,  85  Tex.  51  (19  S.  W.  Rep.  768)  ; 
Gorman  v.  Toung  ct  al.y        Ky.  (18  S.  W.  Rep.  869). 

A  vendee  can  not  defeat  an  action  on  his  obligation  to  pay  the 
purchase  price  on  account  of  the  failure  of  his  vendor  to  con- 
vey the  title,  where  such  failure  is  caused  by  a  forfeiture  of  the 
land  to  the  state  for  taxes  which  it  was  the  vendee^s  duty  to 
pay.  Choate  v.  Kimball,  56  Ark.  55  (19  S.  W.  Rep.  108). 
Deficiency  in  quantity  cannot  be  asserted  as  a  defense  on 
account  of  a  statement  of  the  number  of  acres  conveyed  by 
the  deed,  following  a  particular  description  of  the  land,  the 
price  for  the  tract  being  a  certain  fixed  amount,  unless  there  be 
fraud,  Russell V.  Phillips,         Ky.  (22  S.  W.  Rep.  220)  ; 

Longino  v.  Latham,  98  Ga.  274  (20  S.  E.  Rep.  808)  ;  but 
where  the  sale  is  of  a  lot  of  specified  dimensions,  or  there  are 
false  representations  as  to  quantity  the  rule  is  otherwise. 
Comegys  et  al.  Davidson,  154  Pa.  584  (26  Atl.  Rep.  618)  ; 
Bartlet  v.  Bartlet,  87  W.  Va.  285  (16  S.  E.  Rep.  450). 

Sec.  770.     Miscellaneous  notes  on  purchase-money. 

Where  in  an  action  for  purchase -money  the  defendant  asks  a 
rescission  of  the  contract  because  a  portion  of  the  premises- 
was  at  the  time  of  the  conveyance  in  the  actual  adverse 
possession  of  third  persons,  it  is  proper  to  make  such  persons 
parties  defendant  for  the  purpose  of  having  them  set  up  and 
establish  their  claim.  American  Land  <&  Imp,  Co,  v.  Craw* 
ford,         Ky.  (21  S.  W.  Rep.  284).     One  who  sells  land 
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to  which  he  has  no  title  but  procures  a  valid  conveyance  to  be 
made  to  the  purchaser  and  which  the  purchaser  accepts  as  an 
execution  of  the  contract,  may  recover  the  purchase  price,  and 
it  is  immaterial  that  the  original  contract  was  not  enforcible 
under  the  statute  of  frauds.  Hamilton  v.  Hulett^  51  Minn.. 
208  (58  N.  W.  Rep.  864).  In  an  action  by  a  vendor  of  real 
estate  to  foreclose  a  land  contract  or  bond  for  a  deed,  on 
account  of  the  failure  and  refusal  of  the  vendee  to  pay  the 
purchase-money  according  to  the  contract,  a  tender  of  a  deed 
by  the  plaintiff  before  bringing  the  suit  need  not  be  shown » 
Courts  of  equity  will  decree  a  strict  foreclosure  of  land  con- 
tracts only  under  peculiar  and  special  circumstances.  Appli- 
cations of  that  character  are  addressed  to  the  sound  legal  dis- 
cretion of  the  court,  and  they  will  be  granted  in  cases  where 
it  would  be  inequitable  and  unjust  to  refuse  them.  Harring- 
ton V.  Birdsall,  88  Neb.  176  (56  N.  W.  Rep.  961).  Where, 
during  the  pendency  of  the  action  the  vendor's  title  becomes 
perfect  by  adverse  possession,  he  may  show  thijs  fact  by 
amended  pleading  and  compel  the  vendee  to  accept  such  title. 
Halldc.  V.  Scott's  AdmW,  90  Ky.  840  (18  S.  W.  Rep.  249). 
In  North  Carolina  it  is  held  that  in  the  absence  of  an  express 
provision  to  that  effect,  where  the  purchase  price  is  to  be  paid 
in  installments,  and  the  vendee  is  let  into  possession,  the  ven- 
dor is  not  entitled  to  the  eale  of  land  until  all  the  notes  have 
matured,  but  he  may  have  personal  judgment  on  such  as  are 
due.  Brameet  aL  v.  Swain^  111  N.  C.  540  (15  S.  E.  Rep. 
988).  A  purchaser  may  enjoin  his  vendor  from  transferring 
purchase-money  notes  where,  on  account  of  fraudulent  repre- 
sentations by  the  latter,  it  would  be  inequitable  to  enforce 
the  collection  of  the  notes.  Burns  v.  Weesner  ei  al,^  184 
Ind.  442(84  N.  E.  Rep.  10).  A  vendee  holding  under  a 
general  warranty  deed,  purporting  to  convey  an  absolute 
estate,  cannot,  in  the  absence  of  fraud,  and  before  an  eviction 
under  a  paramount  title,  enjoin  the  collection  of  the  purchase- 
money,  unless  some  special  ground  for  equitable  intervention 
exists.      Gorman  v.  Young  et  al,^        Ky  (18  S.  W.  Rep. 

869).  The  collection  of  purchase -money  may  be  enjoined 
until  a  question  affecting  the  vendor's  title  can  be  determined,, 
where  the  vendee  has  no  warranty  upon  which  to  rely.  Will' 
tarns  V.    Williams,        Ga.  (20  S.   E.    Rep.    108).      A 
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grantor,  though  not  a  party  to  the  conveyance,  may  maintain 
an  action  at  law  against  his  grantee's  purchaser  on  a  cove- 
nant that  he  will  pay  the  grantee's  purchase -money  note. 
North  Alabama  Development  Co.  Lim,  v.  Shorty  Ala. 
(18  So.  Rep.  885).  Ga.  Code,  §  8654,  applied.  Hawkins  v. 
Bearing,  98  Ga.  108  (19  S.  E.  Rep.  717). 

Sec.  771.     Vendor's  lien.     The  grantor's  lien,  where- 
ever  recognized,  is  only  permitted  as  a  security  for  the  unpaid 
purchase  price,  and  not  for  any  other  indebtedness  or  liability. 
There  must  be  a  certain,  ascertained,  absolute  debt  owing  for 
the  purchase  price  ;  the  lien  does  not  exist  in  behalf  of  any  un- 
certain, contingent,  or  unliquidated  demand.      Koch  v.  Roth, 
150  111.  212  (87  N.  E.  Rep.  817)  ;  nor  for  the  payment  of  a 
debt  existing  outside  of  the  agreement.      Sayre  v.    Westcott, 
«4  Ala.  476  (10  So.  Rep.  421).     It  is  not  necessary  that  the 
amount  should  be  payable  in  money;  it  may  be  the  perform- 
ance of  a  condition.     Bridgeport  Land  £  Imp,  Co.  v.  Amer- 
ican F.  P.  Steel   Car   Co.,  94  Ala.  592  (10  So.  Rep.  704). 
Where  a  third  person  lends  to  the  vendee  of  land  money  with 
w^hich  to  pay  the  purchase-money  to  the  vendor,  and  as  secur- 
ity therefor  obtains  from  the  latter  a  conveyance  of  the  title 
to  the  land,  the  lender  is  subrogated  to  the  rights  of  the  ven- 
dor, and  the  rights  of  the  vendee,  homestead  or  otherwise,  in 
the  land,  are  subject  to  his  lien  for  the  money  thus  advanced. 
Hcyderstadt  v.  Whalen  et  aL ,  54  Minn.  199  (55  N.  W.  Rep. 
958).   It  having  been  agreed  between  an  intestate's  widow  and 
children  that  she  should  take  a  child's  part,  they  joining  in  a 
conveyance  of  the  land  and  she  taking  as  her  distributive  share 
the  purchaser's  note  given  in  part  payment,  her  heirs  may  en- 
force a  vendor's  lien.     Ogleshy  v.  Bingham  et  aL,  69  Miss. 
795  (18  So.  Rep.   852).      A  grantee  having,  as  part  of  the 
price  of  certain  land,  agreed  to  satisfy  a  charge  due  a  third 
party,  and  having  failed  to  do  so,  equity  will  enforce  a  ven- 
dor's lien.       Waller  v.    yanney  et  aL,         Ala.  (14  So. 
Rep.  876) .     One  who  conveyed  land  to  another  to  enable  the 
latter  to  deed  it  in  turn,  in  fulfillment  of  a  promise,  to  a  third 
person,  cannot  be  held  to  have  reserved  a  vendor's  lien.     Hub- 
hard  et  aL  V.  Buck,  98  Ala.  440  (13  So.  Rep.  864).      Where 
the  purchase  of  real  estate  is  evidenced  by  contract  only,  and 
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the  purchase  price  is  not  paid,  and  the  vendor  retains  the  legal 
title  as  a  security  for  the  unpaid  purchase  price,  he  holds  a  lien 
upon  the  property  by  virtue  of  the  contract,  and  not  simply 
the  vendor's  lien  which  exists  in  equity.  Roby  v.  Bismarck 
Nat.  Bank,        N,  Dak.  (59  N.  W.  Rep.  719).     Where 

a  vendee  cannot  enforce  his  contract  because  specific  perform- 
ance will  not  lie  against  a  married  woman ,  he  may  have  a  lien 
for  purchase-money  paid  by  him,  and  so  may  a  purchaser  of 
the  purchase-money  notes  from  the  vendor.  Newman  v. 
Moore  et  ah,  94  Ky.  147  (21  S.  W.  Rep.  759).  Casein 
which  particular  facts  are  considered  and  held  sufficient  to 
support  a  vendor's  lien.  Wenzel  v.  Schultz  et  al.,  100  Cal. 
250  (84Pac.  Rep.  696).  A  purchaser  from  the  vendee  with- 
out notice  of  the  lien  does  not  take  subject  to  it.  Hertzfeld 
V.  Bailey,         Ala.  (15  So.  Rep.  912)  ;  yones  v.  Gates,  24 

Ore.  411  (88  Pac.  Rep.  989).  The  holder  of  a  vendor's  lien 
may  pay  delinquent  taxes  and  recover  them  as  a  part  of 
his  lien  debt.      Brawn  v.   Brown,         Mo.  (27   S.    W. 

Rep.  552).  Under  W.  Va.  Code,  ch.  75,  §  1,  no  lien  for  pur- 
chase-money exists  *'  unless  such  lien  is  expressly  reserved  on 
the  face  of  the  conveyance."  I^ough  v.  Michael  et  al.,  87  W. 
Va.  679(17  S.  E.  Rep.  181) ;  and  under  former  statutes  of 
Kentucky  the  same  rule  prevailed.  Ahell  v.  Ahell,  Ky. 
(15S.  W.  Rep.  527). 

Sec.  772.     Vendor's  lien — Priority — ^Assignment.     A 

vendor's  lien  is  superior  to  a  claim  of  homestead.  Williams 
etc.  V.  Samuels,  90  Ky.  69  (18  S.  W.  Rep.  488).  A  vendor 
who,  by  his  agreement,  subordinates  his  lien  for  the  purchase- 
money  to  another  mortgage,  necessarily  subordinates  it  also  to 
all  other  liens  having  priority  over  the  other  mortgage.  Malm^ 
gren  v.  Phinney,  50  Minn.  457  (52  N.  W.  Rep.  915 ;  18  L. 
R.  A.  758).  In  Arkansas  it  is  held  that  where  the  deed  of 
record  showed  the  existence  of  a  vendor's  lien  for  the  pur- 
chase-money, and  thereafter  the  release  of  the  lien  executed  by 
the  vendor  was  duly  recorded,  any  subsequent  innocent  mort- 
gagee would  have  priority  over  the  vendor,  even  though  the 
purchase-money  note  had  been  assigned  before  maturity,  there 
being  no  record  of  its  assignment.  Moran  v.  Wheeler, 
Tex.  (27  S.  W.  Rep.  54).     A  vendor's  lien  is  not  as- 
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signable,  but  it  is  held,  under  Cal.  Civ.  Code,  §§  1721,  1722, 
that,  after  a  vendor  has  commenced  an  action  to  recover  the 
balance  of  the  purchase-money  and  enforce  the  lien,  an  as- 
signment to  his  attorneys  of  all  his  right,  title,  and  interest  in 
any  judgment  that  he  might  recover  in  the  action,  does  not 
extinguish  the  lien.  Woolley  v.  Wickerd,  97  Cal.  70  (81  Pac. 
Rep.  788).  The  vendor's  assignment  of  a  purchase-money 
note  secured  by  a  vendor's  lien  extinguishes  all  his  title  to  the 
land.  Moore  v.  Glass,  6  Tex.  Civ.  App.  868  (25  S.  W.  Rep. 
128).  But  in  Missouri  it  is  held  that  while  the  assignment  of 
a  purchase-money  note  by  a  vendor  gives  to  the  assignee  the 
benefit  of  his  lien,  a  foreclosure  of  the  lien  and  a  purchase  of 
the  property  thereunder  by  the  assignee  confers  upon  him  only 
the  equitable  title  of  the  vendee,  the  legal  title  remaining  in 
the  vendor.  Hunt  v.  Selleck  et  al,  118  Mo.  588  (24  S.  W. 
Rep.  218). 

Sec.  773.  Loss  or  ^vaiver  of  vendor's  lien.  In  Ala- 
bama, a  vendor  waives  his  lien  by  accepting  other  distinct  and 
separate  security  for  the  purchase-money.  Kinney  v.  Rns- 
mingery  94  Ala.  586  (10  So.  Rep.  148).  In  Missouri  a  vendor 
-does  not  waive  his  lien  by  'accepting  a  mortgage,  upon  the 
land  conveyed,  to  secure  the  purchase-money  notes  given 
therefor.  Trigg  v.  Vermillion  et  al. ,  118  Mo.  280  (20  S.  W. 
Rep.  1047).  The  Supreme  Court  of  New  York  say  :'  '*  It  has 
been  many  times  held  that  the  grantor  does  not  waive  his 
equitable  lien  for  the  purchase-money  by  simply  taking  the  in- 
dividual note,  bond  or  covenant  of  the  grantee.  He  may  rely 
in  taking  such  an  individual  obligation  upon  the  solvency  and 
financial  ability  of  the  grantee,  and  he  may  not  know  that  he 
has  any  lien  upon  the  land,  or  actually  rely  upon  any  lien,  and 
he  may  not  have  in  contemplation  the  enforcement  of  the  lien 
at  any  time,  and  yet,  unless  in  such  a  case  he  expressly  and 
consciously  waives  his  lien,  he  retains  it.  If,  however,  he 
takes  any  security  for  the  purchase-money,  as  a  mortgage  upon 
the  same  or  other  property,  or  the  note  or  other  obligation  of  a 
third  party,  he  will  be  held  to  have  waived  his  purchase- 
money  lien,  unless  he  has  in  some  way  expressly  retained  it" 
Maroncy  et  al.  v.  Boyle  et  al.,  141  N.  Y.  462  (86  N.  E.  Rep. 
511;  88  Am.  St.  Rep.  821).     As  against  persons  charged  with 
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notice  a  vendor's  lien  for  purchase-money  is  not  lost  by  taking 
a  mortgage  on  the  same  land  to  secure  the  vendee's  notes  for 
the  price.  Hannah  et  al,  v.  Davis  et  al.^  112  Mo.  599  (20  S. 
W.  Rep.  686) .  The  formal  clause  in  a  deed  reciting  the  receipt 
of  the  consideration  is  always  open  to  explanation  ;  and  such  a 
recital  does  not  waive  or  destroy  the  vendor's  lien,  but  is  only 
prima  facie  evidence  of  payment.  The  fact  of  the  non-payment 
of  all  the  purchase -money  may  be  shown,  and,  when  such  fact 
appears,  a  lien  may  be  declared,  notwithstanding  the  formal 
receipt  for  the  consideration.  Koch  v.  Roth^  150  111.  212  (87 
N.  E.  Rep.  817).  Where  a  receipt  of  the  purchase  price  is 
acknowledged  in  the  deed  as  against  a  subsequent  purchaser 
without  notice  the  grantor  may  not  have  a  vendor's  lien. 
Maryland  Land  d:  Permanent  Homestead  Ass^n  v.  Afoore, 
Md.  (80  Atl.  Rep.  605).     Whenever  a  contract  of 

sale  embraces  both  real  and  personal  property,  and  no  data 
are  furnished  by  which  to  ascertain  that  a  separate  and  definite 
price  was  fixed  on  the  land,  there  is  an  implied  waiver  of  the 
vendor's  lien.     Suddeth  et  al,  v.  Knight  et  aLy  Ala. 

{14  So.  Rep.  475).  The  lien  may  be  lost  by  delay.  Jones  v. 
Gates,  24  Ore.  411  (88  Pac.  Rep.  989).  The  fact  that  a  note, 
even  though  it  contain  a  recital  that  it  is  part  of  the  price  of 
land,  has  upon  it  a  personal  surety,  evidences  a  waiver  of  the 
vendor's  lien,  where  such  recital  was  mere  inducement  to  an 
agreement  that  the  maker  should  have  the  right  to  pay  any 
existing  lien.  Hammctt  et  al,  v.  Stricklin,  99  Ala.  616  (18  So. 
Rep.  578) .  A  vendee  cannot  extinguish  the  lien  given  by  his 
purchase- money .  notes,  so  that  equity  will  not  enforce  the 
same,  by  a  subsequent  sale  of  other  land  to  his  vendor, 
taking  up  the  notes  as  part  payment,  such  contract  being  sub- 
ject to  rescission  on  account  of  fraud  and  failure  of  the  title. 
Thompson   v.  Elmore   et    al,,         Ky.  (18  S.    W.  Rep. 

285). 

Sec.  774.  Vendor's  lien — Parties,  pleading  and  prac- 
tice. In  an  action  to  enforce  a  vendor's  lien  reserved  in  a 
conveyance,  a  trustee  in  a  deed  of  trust,  though  subsequent  to 
the  conveyance  reserving  the  lien,  is  an  indispensable  party, 
as  he  holds  the  legal  title.  Turk  v.  Skiles,  88  W.  Va.  404 
(18  S.  E.  Rep.  561).     A  vendor's   lien    may  be   declared   or 
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foreclosed  without  reference  to  the  solvency  of  the  debtor. 
Stevens  v.  Flannagan  et  al.,  181  Ind.  122  (80  N.  E.  Rep. 
898).  It  is  within  the  province  of  a  court  of  equity  to  estab- 
lish a  vendor's  lien  in  advance  of  enforcement  or  of  its  matur- 
ity in  order  to  prevent  probable  or  anticipated  mischief.  Wil- 
son V.  Burgett  Admr.,  181  Ind.  245  (27  N.  E.  Rep.  749).  One 
retaining  title  with  the  right  to  possession  under  a  contract  to 
convey  on  pa3rment,  may  maintain  a  suit  to  enforce  a  vendor's 
lien  against  the  purchaser's  assignee  for  the  benefit  of  his 
creditors,  despite  a  decree  in  favor  of  the  assignee  in  a  pro- 
ceeding in  which  the  vendor  is  not  a  party,  yanney  et  aU  v. 
Hahheler^         Ala.  (14  So.  Rep.  624).     Upon  foreclosure 

of  a  vendor's  lien  note,  containing  a  provision  for  attorney's 
fees,  in  case  of  legal  proceedings,  the  benefit  of  the  lien  ex- 
tends to  the  amount  recovered  as  attorney's  fees.  Tinsley  v. 
Moore,         Tex.  (25  S.  W.  Rep.  148).     The  revival  of  a 

debt  barred  by  the  statute  of  limitations  revives  a  vendor's 
lien  incident  thereto.  Windom  v.  Howard  et  al,,  Tex. 
(26  S.  W.  Rep.  488).  As  to  the  right  of  a  purchaser  to 
an  abatement  of  the  price  in  an  action  to  enforce  a  vendor's 
lien .     See ,  Bottoms  v .  Dykes ,         Ala .  ( 14  So .  Rep .  874) . 

Ky.  Civ.  Code,  §  694,  construed— sale  of  land  in  an  action  to 
enforce  a  vendor's  lien.  Gentry  v.  Walker,  98  Ky.  405  (20 
S.W.  Rep.  291). 


WASTE. 
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Sec.  775.  Miscellaneous  notes.  An  action  at  law^ 
cannot  be  maintained  by  a  remainder  man  against  a  life  tenant 
for  equitable  waste ;  his  remedy  is  in  equity  to  restrain  the 
commission  of  further  waste  and  have  damages  allowed  for  the 
waste  already  committed.  Dawson  v.  Tremaine,  98  Mich. 
820  (58  N.  W.  Rep.  1044).  It  is  not  waste  for  a  life  ten- 
ant to  cut  timber  to  make  rails  with  which  to  repair  the  fences^ 
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even  though  the  timber  on  the  farm  is  very  scarce.  Calvert 
V.  Rice  et  aL,  91  Ky.  588  (16  S.  W.  Rep.  851 ;  84  Am.  St. 
Rep.  240).  Ind.  Rev.  Stat.  1881,  §  286,  construed  and  ap- 
plied— remedy  for  waste — forfeiture.  Sullivan  v.  G*  Hara^  1 
Ind.  App.  259  (27  N.  E.  Rep.  590).  Iowa  Code,  §§  8882, 
8885,  construed — measure  of  damages  for  waste.  •  Oskaloosa 
College  v.  Western  Union  Fuel  Co.^         la.  (54  N.  W. 

Rep.  152).     Ky.  Stat.   1894,  ch.  75,  art.  5,  is  held  to  apply 
only  to  voluntary  waste  and  not  to  permissive  waste,  and  that 
the  guilty  tenant  will  forfeit  only  the  portion  of  the  premises 
on  which  the  waste  is  committed.     Smith  v.  Mattingly^ 
Ky.  (28  S.  W.  Rep.  508).     How.  Mich.   Stat.,  Vol.  8, 

§  1170,  n.  1,  construed — injunction  by  township  treasurers  to 
restrain  waste  upon  lands  upon  which  taxes  are  due  and  un- 
paid. Rossman  v.  Adams^  91  Mich.  69  (51  N.  W.  Rep. 
685).  Vermont  Rev.  Laws,  §  2227,  applied — waste  by  tenant 
in  dower.  Willey  v.  Laraway^  64  Vt.  559  (25  Atl.  Rep. 
486). 
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Sec.  776.    As  to  ^vhat  constitutes  a  vrater  course. 

It  is  held  that  a  sluiceway  formed  on  river  flats  between  the 
piers  of  a  bridge  and  sections  of  a  causeway  erected  across 
such  fiats  and  river,  by  the  filling  in  of  such  causeway  and 
of  other  portions  of  the  flats,  and  into  which  water  flows  only 
during  high  tide,  is  not  a  water  course.  Chamberlain  et  al. 
V.  Hemingway  et  aL,  68  Conn.  1  (27  Atl.  Rep.  289  ;  88  Am. 
St.  Rep.  879;  22  L.  R.  A.  45).  A  water  course  within  the 
meaning  of  sec.  78,  ch.  42,  Rev.  St.  111.  1891,  is  not  limited 
to  streams  having  a  worn  out  channel  and  well  marked  banks, 
but  is  any  line  of  flow  of  surface  water  over  a  determinate 
course,  with  an  uniform  discharge  at  a  definite  point.  Lam- 
bert et  al.  V.  Alcorn,  144  111.  818  (88  N.  E.  Rep.  58;  21  L.  R. 
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A.  611).  A  stream  does  not  lose  its  character  as  a  water 
course  by  the  fact  that  it  spreads  out  into  a  swamp  or  has 
been  artificially  deepened  for  drainage  purposes,  or  that  at 
times  it  is  dry.  Rigney  v.  Tacoma  Light  i&  Water  Co.^  9 
Wash.  St,  576  (38  Pac.  Rep.  147).  Cases  involving  particu- 
lar facts  tending  to  show  what  constitutes  a  water  course. 
Hinkle  v.  Avery ^         la.  (55  N.  W.  Rep.  77).     Case  v. 

Hoffman,  84  Wis.  488  (54  N.  W.  Rep.  798 ;  36  Am.  St.  Rep. 
987 ;  20  L.  R.  A.  40)  ;  Rummell  v.  Lamh,  100  Mich.  424  (59 
N.  W.Rep.  167). 

Sec.  777.  High  vrater  mark  defined.  In  a  recent 
case  the  Supreme  Court  of  Minnesota  say  :  *'  *  High  water/ 
as  applied  to  the  sea,  or  rivers  where  the  tide  ebbs  and  flows, 
has  a  definite  meaning.  It  is  marked  by  the  periodical  flow 
of  the  tide,  excluding  the  advance  of  the  water  above  the  line, 
in  the  case  of  the  sea,  by  winds  and  storms,  and,  in  the  case  of 
the  river,  by  floods  and  freshets.  But,  in  the  case  of  fresh- 
water rivers  and  lakes, — in  which  there  is  no  ebb  and  flow  of 
the  tide,  but  which  are  subject  to  irregular  and  occasional 
changes  of  height,  without  fixed  quantity  or  time,  except  that 
they  are  periodical,  recurring  with  the  wet  or  dry  seasons 
of  the  year, — high-water  mark,  as  a  line  between  a  riparian 
owner  and  the  public,  is  to  be  determined  by  examining  the 
bed  and  banks,  and  ascertaining  where  the  presence  and  action 
of  the  water  are  so  common  and  usual,  and  so  long-continued 
in  all  ordinary  years,  as  to  mark  upon  the  soil  of  the  bed  a 
character  distinct  from  that  of  the  banks,  in  respect  to  vegeta- 
tion, as  well  as  respects  the  nature  of  the  soil  itself.  '  High- 
water  mark '  means  what  its  language  imports, — a  water 
mark.  It  is  co-ordinate  with  the  limit  of  the  bed  of  the  water ; 
and  that,  only,  is  to  be  considered  the  bed  which  the  water 
occupies  sufficiently  long  and  continuously  to  wrest  it  from 
vegetation,  and  destroy  its  value  for  agricultural  purposes. 
Ordinarily  the  slope  of  the  bank  and  the  character  of  its  soil 
are  such  that  the  water  impresses  a  distinct  character  on  the 
soil,  as  well  as  on  the  vegetation.  In  some  places,  however, 
where  the  banks  are  low  and  flat,  the  water  does  not  impress 
on  the  soil  any  well-defined  line  of  demarcation  between  the 
bed  and  the  banks.     In  such  cases,  the  effect  of  the  water  up- 
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on  vegetation  must  be  the  principal  test  in  determining  the 
location  of  high- water  mark,  as  a  line  between  the  riparian 
owner  and  the  public.  It  is  the  point  up  to  which  the  pres- 
ence and  action  of  the  water  is  so  continuous  as  to  destroy  the 
value  of  the  land  for  agricultural  purposes  by  preventing  the 
growth  of  vegetation,  constituting  what  may  be  termed  an 
ordinary  agricultural  crop, — for  example,  hay."  Carpenter  v. 
Board  of  Com'rs  of  Hennepin  Co.,  56  Minn.  518  (58  N.  W. 
Rep.  295).  Citing,  Howard  v.  Ingersoll,  18  How.  881; 
Stover  V.  Jack,  60  Pa.  St  889;  Houghton  v.  Railroad  Co,, 4^ 
la.  870;  Plumb  v.  Mc Gannon,  82  U.  C.  Q.  B.  8;  Gould, 
Waters,  §  45. 

Sec.  778.  Navigable  streams.  The  real  test  whether 
ar  not  a  stream  is  a  public  highway  is  not  that  it  has  been 
meandered  and  returned  as  navigable  but  whether  it  is  naviga- 
ble in  fact  and  is  capable  of  being  used  and  is  actually  used  for 
floating  lumber,  logs,  or  other  produce  for  the  country  to  mill 
und  market.  If  it  is,  then  it  is  a  public  highway.  It  is  within 
the  power  of  the  legislature  to  authorize  the  improvement  of 
such  streams  and  if  such  improvement  occasions  injury  to  ri- 
parian owners  they  are  without  remedy,  Palls  Mfg  Co.  v. 
Oconto  R.  Imp.  Co.  et  al.,  87  Wis.  184  (58  N.  W.  Rep.  257); 
but  this  rule  should  be  applied  to  cases  where  the  injury  is 
confined  to  that  portion  of  land  between  high  water  mark  and 
low  water  mark,  for  the  state  has  no  right,  even  in  aid  of  navi- 
gation, to  raise  the  water  by  artificial  means  so  as  to  destroy  or 
injure  lands  which  in  any  way  may  be  used  for  agricultural 
purposes.  Carpenter  et  al.  v.  Board  of  Commissioners,  56 
Minn.  518  (58  N.  W.  Rep.  295). 

Sec.  779.  Mills  and  mill  dams.  The  right  of  any 
riparian  owner  to  the  use  of  the  water  of  a  running  stream  is  a 
right  inherent  in  the  land,  as  a  right  publici  juris;  and  the 
right  to  the  use  of  the  water,  as  a  general  rule,  is  limited  to 
such  use  as  is  not  inconsistent  with  a  like  reasonable  use  by 
the  other  riparian  owners  on  the  same  stream,  above  and  be- 
low. But,  in  a  controversy  between  the  owners  of  two  dams 
over  the  same  stream,  the  proprietor  who  first  erects  his  dam 
for  a  useful  purpose  has  a  right  to  maintain  it,  as  against  the 
proprietors  above  and  below,  and  to  this  extent  prior  occu- 
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pancy  gives  a  prior  right  to  such  use.  It  is  a  profitable,  bene- 
ficial, and  reasonable  use,  and  therefore  one  which  he  has  a 
right  to  make.  If  it  necessarily  occupies  so  much  of  the  fall 
as  to  prevent  the  proprietor  above  from  placing  a  dam  or  mill 
on  his  own  lands,  it  is  damnum  absque  injuria.  For  the  same 
reason,  the  proprietor  below  cannot  erect  a  dam  in  such  man- 
ner as  to  raise  the  water,  and  obstruct  the  wheels  of  the  first 
occupant,  Mumpower  \.  City  of  Bristol,  90  Va.  151  (17  S. 
E.  Rep.  858).  The  privilege  of  turning  the  waters  of  a  river 
down  a  canal  does  not  carry  with  it  the  right  to  dam  such 
waters  back  by  head  gates  or  otherwise,  so  as  to  destroy  the 
water  power  of  mills  already  established.  Miller  v.  Shenan- 
doah Pulp  Co.,  88  W.  Va.  558  (18  S.  E.  Rep.  740).  The 
insertion  of  a  clause  in  a  deed  reserving  to  the  grantor  the 
right  to  keep  and  maintain  a  dam  across  a  river,  adjacent 
to  the  land  conveyed,  and  the  right  to  the  free  and  uninter- 
rupted use  of  the  water  power  for  manufacturing  purposes^ 
does  not  give  the  grantor  the  right  to  remove  the  dam. 
Shelby  et  al.  v.  Chicago  d: R.  L  R.  Co.,  148  111.  885  (82  N.  E. 
Rep.  488).  As  to  the  right  of  a  mill  dam  owner  to  lower  the 
water  to  the  injury  of  riparian  owner.  JSidemiller  Ice  Co,  v. 
Guthrie,        Neb.  (6Q  N.    W.  Rep.   717).     Ala.  Code, 

§§  8184-8206,  construed— erection  of  mill-dams.  McCulky 
V.  Cunningham  et  aL,  96  Ala.  588  (11  So.  Rep.  694). 

Sec.  780.  As  to  the  o^vnership  of  ^vater.  In  an  ex- 
haustive opinion,  in  which  the  English  and  American  author- 
ities are  collated,  the  Supreme  Court  of  New  Hampshire  holds 
that  a  grant  of  land  on  a  stream  which  flows  from  a  pond, 
title  to  the  bed  of  which  is  in  the  state,  vests  in  the  grantee  a 
right  to  the  undiminished  flow  of  the  water,  except  by  a  rea- 
sonable use  of  the  water  in  the  pond  by  the  public.  Concord 
Manuf^g  Co.  v.  Robertson  et  aL,         N.  H.  (25  Atl.  Rep. 

718 ;  18  L.  R.  A.  679).  In  Vermont  it  is  held  that  the  owner 
of  land  on  which  springs  are  situated  is  the  absolute  owner  of 
the  waters  flowing  therefrom,  and  may  sell  the  same,  subject 
only  to  the  rights  of  lower  riparian  owners ;  and,  where  such 
waters  are  taken  in  condemnation  proceedings  for  the  use  of 
a  village,  the  landowner  is  entitled  to  an  award  on  the  basis 
of  such  ownership,  and  not  on  the  basis  of  the  value  to  him  of 
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the  waters  in  their  natural  state,  and  of  the  damages  done  by 
the  taking.  HaTWpod  v.  Village  of  West  Randolph^  64  Vt. 
41  (24  Atl.  Rep.  97).  As  to  ownership  of  fish.  Sollers  v. 
Sollers,  77  Md.  148  (26  Atl.  Rep.  188 ;  89  Am.  St.  Rep.  404; 
20L.  R.  A.  95). 

Sec,  781.  Diversion  of  fiovring  vraters.  Every  owner 
of  land  through  which  a  natural  stream  ordinarily  flows  is  en- 
titled to  have  its  flow  continue  without  interruption  or  dimin- 
iiation  except  such  as  may  be  caused  by  ordinary  use  of 
water  by  the  proprietors  of  the  upper  stream.  In  order  to  sus- 
tain an  action  for  diversion  no  allegation  of  actual  use  of  the 
stream  by  the  plaintiff  is  necessary.  Shotwell  et  al,  v.  Dodge ^ 
8  Wash.  St.  887  (86  Pac.  Rep.  254)  ;  Carpenter  et  ux.  v. 
Cold,  88  Va.  551  (14  S.  E.  Rep.  829) ;  Rigney  v.  Tacoma 
Light  d:  Water  Co.,  9  Wash.  St.  576  (88  Pac.  Rep.  147).  A 
municipality,  when  necessary,  may  divert  a  stream  passing 
through  its  limits,  but  it  must  use  reasonable  care  to  prevent 
injury  to  private  owners,  and  if  damage  results  from  its  negli- 
gence it  will  be  liable  therefor.  City  of  Kansas  City  v. 
Slangs troniy  58  Kan.  481  (86  Pac.  Rep.  706).  Under  the 
revised  statutes  of  Illinois,  1874,  ch.  24,  art.  5,  §  1,  cl.  81, 
which  authorized  cities  to  construct  and  keep  in  repair  canals 
and  slips  for  tfie  accommodation  of  commerce,  does  not  give 
them  power  to  fill  up  slips.  Ligare  v.  City  of  Chicago^  189 
111.  46  (28  N.  E.  Rep.  984;  82  Am.  St.  Rep.  179).  Under 
sec.  71,  ch.  121,  Rev.  St.  111.  1891,  highway  commissioners 
have  power  to  fill  up  a  drain  which  empties  into  a  ditch  on 
the  highway,  where  such  drain  in  order  to  reach  the  highway 
diverts  the  water  from  its  natural  course.  Davis  et  aL  v. 
Commissioners  of  Highways y  148  111.  9  (88  N.  E.  Rep.  58). 

A  railroad  company,  whose  embankment  has  been  con- 
structed by  skilled  and  competent  engineers,  is  liable  for  dam- 
ages to  adjacent  land  by  overflowing  water  caused  by  the  em- 
bankments, only  in  such  cases  where  the  floods  were  such  as 
ordinary  prudence  might  forsee  and  anticipate,  Ohio  d:  M, 
Ry,  Co.  V.  Thillman,  148  111.  127  (82  N.  E.  Rep.  529)  ;  or 
where  it  diverts  a  water  course  to  the  injury  of  the  land  owner, 
Adams  v.  Durham  d:  N.  R.  R.  Co.,  110  N.  C.  825  (14  S.  E. 
Rep.  857).     See  Railway  Co.   v.    Tarborough,  56  Ark.   612 
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(20  S.  W.  Rep.  515).  In  Arkansas,  the  statute,  Mansf.  Dig., 
§  5447 9  subsec.  5,  authorizes  the  building  of  a  railroad  across 
water  courses,  but  requires  that  they  be  restored  to  their  former 
state  and  usefulness,  and  this  requirement  is  not  satisfied  if  the 
former  capacity  of  the  stream  to  carry  ofiF  water — whether 
that  falling  within  its  banks  or  that  Rowing  into  them  from  the 
surface  of  the  adjacent  country — is  impaired.  A  railroad  cannot 
needlessly  obstruct  the  flow  of  surface  water.  Kansas  Ciiy^  FL 
S.  d  M.  JR.  R.  Co.  V.  Cook,  57  Ark.  887  (21  S.  W.  Rep.  1066). 
It  is  held  that  the  upper  riparian  owner  has  no  right  to  change 
the  natural  course  of  the  stream  even  for  the  improvement  of 
his  own  land,  if  such  change  so  increases  the  current  of  the 
stream  as  to  injure  the  property  of  the  lower  riparian  owner. 
Kay  V.  Kirk,  76  Md.  41  (24  Atl.  Rep.  826 ;  85  Am.  St.  Rep. 
408).  The  right  to  divert  flowing  waters  may  be  acquired  by 
prescription.  Gallagher  v.  Montecito  Vdl.  Water  Co.,  101 
Cal.  242  (85  Pac.  Rep.  770).  A  riparian  owner  cannot  com- 
plain of  the  diversion  of  flowing  waters  in  which  he  has  no 
interest.  Raymond  v.  Wimsette,  12  Mont.  551  (81  Pac. 
Rep.  587;  88  Am.  St.  Rep.  604).  It  is  held  that  a  land 
owner  is  not  liable  for  a  diversion  of  flowing  water  caused 
solely  by  his  tenants  over  whom  he  has  no  control  and  of  which 
he  has  no  notice.  Gould  v.  Stafford,  101  Cal.  82  (85  Pac. 
Rep.  429) .  The  Supreme  Court  of  New  York  say  :  "Irrespect- 
ive of  any  question  of  negligence  or  malice  a  riparian  owner 
who  by  his  willful  act  diverts  the  waters  of  a  natural  stream 
from  its  accustomed  channel  and  causes  them  to  flow  upon  the 
lands  of  his  neighbor  is  liable  for  the  resulting  damages.'^ 
Hartshorn  v.  Chaddock,  185  N.  Y.  116  (81  N.  E.  Rep.  997; 
17  L.  R.  A.  426).  One  cannot  escape  liability  for  wrongful 
and  malicious  diversion  of  water  by  showing  that  he  was 
simply  draining  his  own  land  for  the  purpose  of  cultivation. 
Bartlett  et  al,  v.  G*  Connor  et  al. ,         Cal.  (86  Pac.  Rep. 

518) .  One  who  consents  to  the  diversion  of  flowing  water  and 
participates  in  the  benefits  created  thereby  cannot  enjoin  the 
diversion  or  recover  damages  on  account  of  it.  Churchill  v. 
Baumannet  al.,  104  Cal.  869  (86  Pac.  Rep.  98;  88  Pac. 
Rep.  48).  Particular  facts  held  to  constitute  such  obstruction 
by  a  lower  owner  as  to  give  the  upper  owner  a  right  of  action. 
Bierer  et  al.  v.  Hurst  etux.,  155  Pa.  St.  528  (26  Atl.  Rep.  742) . 
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Sec.  782.  Subterranean  waters.  In  a  recent  case  the 
supreme  court  of  Coloradcr  say  :  '*  It  is  probably  safe  to  say  it 
is  a  matter  of  no  moment  whether  water  reaches  a  certain  point 
by  percolation  through  the  soil,  by  a  subterranean  channel,  or 
by  an  obvious  surface  channel.  If  by  any  of  these  natural 
methods  it  reaches  the  point,  and  is  there  appropriated  in  ac- 
cordance with  law,  the  appropriator  has  a  property  in  it 
which  cannot  be  divested  by  the  wrongful  diversion  by  an- 
other, nor  can  there  be  any  substantial  diminution."  McClel- 
land V.  Hurdle  ei  aL,  8  Colo.  App.  480  (88  Pac.  Rep.  280). 
The  surface  owner  has  no  right  to  make  such  artificial  use  of 
a  subterranean  stream  as  will  deprive  other  owners  of  its  nat- 
ural benefits.  Willis  v.  City  of  Perry ^  la.  (60  N. 
W.  Rep.  727).  In  Ohio  it  is  held  that  no  right  by  prescrip- 
tion can  exist  as  to  percolating  water,  nor  is  one  prevented 
from  making  any  lawful  and  legitimate  use  of  his  own  land, 
by  digging  or  otherwise,  even  though  the  effect  is  to  drain  a 
spring  on  the  land  of  an  adjoining  proprietor.  Injury  to  the 
spring,  therefore,  by  draining  it,  or  cutting  off  water  supplied 
to  it  by  percolation,  would  not  be,  fer  se^  actionable.  Sister 
V.  City  of  Springfield,  49  O.  St.  82  (80  N.  E.  Rep.  274).  It 
is  held  that  a  riparian  owner  upon  an  outlet  to  a  lake  is  not 
entitled  to  maintain  an  action  for  the  diversion  of  water  which 
percolates  into  such  lake,  it  not  being  shown  that  the  perco- 
lating waters  followed  any  well-defined  course  or  stream. 
Meyer  et  al.  v.  Tacoma  Light  £  Water  Co.,  8  Wash.  St.  144 
(85  Pac.  Rep.  601). 

Sec.  783.  Miscellaneous  notes.  A  wharf  is  legally 
defined  as  a  structure  on  the  margin  of  navigable  waters  ex- 
tending into  water  of  sufficient  depth  to  float  vessels.  London 
V.  Mayor  etc.,  98  N.  Y,  151.  A  proprietor  of  land  adjoining 
navigable  waters  has  a  right  to  connect  himself  with  naviga- 
tion by  the  erection  of  wharves  or  channels  extending  from 
and  adjacent  to  his  uplands,  so  long  as  he  does  not  crowd  or 
interfere  with  free  navigation  of  the  waters.  Priory.  Swartz, 
62  Conn.  182  (25  Atl.  Rep.  898).  The  right  to  use  water  for  irri- 
gation, together  with  a  ditch  making  such  right  available,  is  a 
part  and  parcel  of  the  land  and  passes  by  conveyance  thereof 
without  the  mentioning  of  the  water  right  and  is  subject  to  the 
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liens  and  liabilities  which  attach  to  the  land.    Frank  v.  HickSy 
Wyo.  (85  Pac.  Rep.  475).^  In  construing  Mills'  Ann. 

Colo.  Stat.,  §  2272,  which  provides  that,  *'the  owners  of  res- 
ervoirs shall  be  liable  for  all  damages  arising  from  leakage  or 
overflow  of  water  thererefrom,  or  by  floods  caused  by  the 
breaking  of  the  embankments  of  such  reservoirs,"  it  is  held 
that  a  lessee  of  a  reservoir  is  an  '^  owner  "  within  the  meaning 
of  the  statute;  that  a  party  seeking  relief  under  the  statute  is 
not  bound  to  prove  negligence  on  the  part  of  the  defendant, 
but  the  burden  is  upon  the  latter  to  exonerate  himself.  Lari- 
mer  County  Ditch  Co,  v.  Zimmerman^  4  Colo.  App.  78  (84 
Pac.  Rep.  1111).  The  existence  of  the  statute  does  not  pre- 
vent a  landowner  from  having  an  injunction  against  the  main- 
tenance of  a  reservoir  so  constructed  as  to  overflow  his  prop- 
erty. Sylvester  et  al,  v.  Jerome^  19  Colo.  128  (84  Pac.  Rep. 
760).  The  legislature  may,  in  the  interest  of  the  public 
health,  authorize  cities  to  require  by  ordinance  the  drainage  of 
land,  filled  with  stagnant,  foul  and  unwholesome  water.  City 
of  Rochester  v.  Simpson,  184  N.  Y.  414  (81  N.  E.  Rep.  871). 
It  is  not  an  abandonment  of  a  natural  water  course  to  substi- 
tute for  the  surface  drainage  an  underground  tile  drain. 
Lambert  et  al.  v.  Alcorn,  144111. 818  (88  N.  E.  Rep.  68 ;  21  L. 
R.  A.  611).  Me.  Rev.  Stat.,  ch.  68,  applied — ^fisheries— erec- 
tion of  weir  in  front  of  another's  land.  Donnell  v.  Joy,  85 
Me.  118  (26  Atl.  Rep.  1017).  Mass.  Pub.  Stat.,  ch.  91,  §§ 
97-99,  applied — license  to  plant  oysters.  Keene  v.  Gifford, 
158  Mass.  120  (82  N.  E.  Rep.  946).  Ky.  Gen.  Stat.,  ch.  42, 
§  9,  subd.  8,  applied — ferries — ^non-resident  owners.  Dufour 
V.  Stacey,  90  Ky.  288  (14  S,  W.  Rep.  48;  26  Am.  St.  Rep. 
874). 


WILLS. 
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Sec.  784.  Agreements  to  devise  real  estate.  In  a 
-well  considered  case  it  is  held  that  an  agreement  to  convey  or 
devise  and  bequeath  both  real  and  personal  property  as  com- 
pensation for  services  rendered  is  within  the  statute  of  frauds 
and  void ;  but  that  the  party  with  whom  the  agreement  is 
made,  having  rendered  the  services  to  the  deceased,  may  re- 
cover their  value  from  his  estate,  and  that  the  agreement  may 
be  shown  in  evidence  for  the  purpose  of  rebutting  the  pre- 
sumption that  the  services  in  question  were  rendered  gratui- 
tously. In  re  Kessler's  Estate,  87  Wis.  660  (59  N.  W.  Rep. 
129).  In  another  recent  and  well  considered  case  it  is  held, 
that  where  a  girl  about  seventeen  months  old  was  given  by 
her  parents  to  her  uncle  and  aunt  under  an  agreement  that 
they  would  adopt  her,  and  rear,  nurture  and  educate  her,  and 
that  she  was  to  be  as  their  own  child,  and  at  their  death  to  re- 
ceive all  the  property  which  they  might  own,  and  she  lived 
with  them  until  they  died,  some  ten  years,  afterwards,  took 
their  name,  did  not  recognize  or  know  her  own  father  and 
mother  in  their  true  relation,  but  knew  them  as,  and  called 
them,  uncle  and  aunt,  and  knew  and  recognized  her  uncle  and 
a,unt  as  father  and  mother,  and  the  uncle  and  aunt  died  intes- 
tate possessed  of  real  estate,  there  was  such  a  part  perform- 
ance of  the  contract  by  the  parties  thereto  as  entitle  the  child 
to  a  decree  giving  her  the  title  to  the  property  by  way  of 
specific  performance  of  the  contract.  Kofka  v.  Rosicky,  41 
Neb.  828  (59  N.  W.  Rep.  788 ;  25  L.  R.  A.  207).  A  promise 
to  make  a  will  in  favor  of  a  party,  supported  by  a  sufficient 
consideration  and  in  due  form  of  law,  is  a  valid  contract,  and 
if  not  fulfilled  may  be  specifically  enforced  against  the  heirs  of 
the  promisor.  Emery  et  al.  v.  Darling,  50  O.  St.  160  (88  N. 
£.  Rep.  715).      In  Alabama  it  is  held  that  a  parol  promise 
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to  devise  land  is  void  under  the  statute  of  frauds.  Mannings 
V.  Pippen  et  al.^  95  Ala.  587  (11  So.  Rep.  56).  A  person 
may  make  a  binding  contract  to  dispose  of  his  estate  by  will 
in  a  particular  way,  which  may  be  specifically  enforced.  Hale 
V.  Hale,  90  Va.  728  (19  S.  E.  Rep.  789). 

Sec.  785.  Description  of  devisee.  In  order  to  sus- 
tain a  devise  of  real  estate,  the  devisee  must  be  described  with 
reasonable  certainty.  It  is  held  that  a  devise  of  real  estate  to 
**  those  members  of  the  Society  of  the  Most  Precious  Blood 
who  are  under  my  control  and  subject  to  my  authority  at  the 
time  of  my  death  "  is  void  for  want  of  certainty  in  the  descrip- 
tion of  the  devisees.  Society  of  the  Most  Precious  Blood  v. 
Moll,  51  Minn.  277  (58  N.  W.  Rep,  648).  The  court  say: 
*'*'  Before  a  court  can  be  called  on  to  decide  whether  a  trust  or 
use  is  valid,  there  must  be  an  effectual  conveyance  or  devise, 
and  to  such  there  must  be  a  certain  grantee  or  devisee  comF>e-» 
tent  to  take  and  hold  the  real  estate  named  or  described  with 
sufficient  certainty.  This  court  has  held  that  a  conveyance  to 
a  voluntary  association  in  the  name  adopted  by  it  would  pass 
no  title.  Association  v.  Scholler,  10  Minn.  881  (Gil.  260)  ;  that 
a  conveyance  to  a  partnership  in  its  firm  name  passes  to  it  no 
title,  Morrison  v.  Mendenhall,  18  Minn.  282  (Gil.  212) ; 
Tidd  V.  Rines,  26  Minn.  201  (2  N.  W.  Rep.  497)  ;  Gille  v. 
Hunt,  85  Minn.  857  (29  N.  W.  Rep.  2)  ;  though  in  the  last 
case  it  is  suggested  that,  where  the  firm  name  contains  the 
name  of  one  of  the  partners,  the  title  may  vest  in  that  part- 
ner; and  it  also  concedes  that  where  the  person  is  indicated 
by  a  title  or  office,  and  there  is  but  one  such,  it  is  sufficient." 

Sec.  786.  Powers  given  by  devises.  Wherever  a  power 
or  authority  to  sell  is  given  without  limitation,  and  is  not  in 
terms  made  discretionary,  and  its  exercise  is  rendered  neces- 
sary by  the  scope  of  the  will  and  its  declared  purposes,  the 
authority  is  to  be  deemed  imperative,  and  a  direction  to  sell 
will  be  implied,  provided  the  desigfn  and  purpose  of  the  testator 
is  unequivocal  and  the  implication  so  strong  as  to  leave  no 
substantial  doubt,  and  his  intention  cannot  otherwise  be 
carried  out.  Matter  of  Gantert,  186  N.  Y.  106  (82  N.  E. 
R*p.  551).  Where  a  deed  is  executed  by  one  of  two  execu- 
^  \  in  pursuance  to  a  will  authorizing  such  conveyance  upoa 
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the  death  of  the  co-executor,  who  was  life  tenant  of  the  land,, 
it  is  not  necessary  for  the  deed  to  recite  the  death  of  the  co- 
executor,  as  that  fact  will  be  presumed.  Cawles  v.  JReavis^ 
109  N.  C.  417  (18  S.  E.  Rep.  980).  S.  C.  Gen.  Stat.,  §  1971, 
providing  that  where  a  will  directs  that  the  testator's  land 
shall  be  sold  by  his  executors  it  shall  bQ  lawful  for  the  survivor 
to  sell  and  convey  the  land,  is  retrospective.  Bredenhurg  v. 
Bardin,  86  S.  C.  197  (15  S.  E.  Rep.  872).  Where  land  i& 
devised  to  one  for  life,  with  power  to  appoint  to  such  uses  as 
he  might  declare  by  deed  or  will,  it  is  held  that  a  deed  abso- 
lute on  its  face,  conveying  all  his  title  and  interest  in  the  land^ 
but  intended  merely  as  a  mortgage  to  secure  borrowed  money^ 
was  not  a  valid  execution  of  the  power.  Payne  et  aL  v.  yohn- 
son's  Ex'rs,  95  Ky.  175  (24  S.  W.  Rep.  288,  609).  A  power 
of  sale  in  a  will  is  not  invalidated  by  the  presence  of  an  in- 
valid provision  for  the  distribution  of  the  proceeds  among 
charitable  institutions.  (Cal.  Civ.  Code,  §  1818,  applied.)  In 
re  Pearsons'  Estate,  98  Cal.  608  (88Pac.  Rep.  451).  Where 
land  is  devised  with  a  power  to  sell,  "  under  the  direction  of 
the  judge  of  probate,"  a  sale  without  his  approval  is  void. 
Bates  et  al.  v.  Leonard,  99  Mich.  296  (58  N.  W.  Rep.  811)  ► 
Cal.  Code  Civ.  Proc,  §  1561,  construed — power  of  sale  ;  sale 
by  executor.  In  re  Pearsons*  Estate,  98  Cal.  608  (88  Pac. 
Rep.  451). 

Sec.  787.  Devises  in  lieu  of  dower — ^Widow's  elec* 
tion.  Under  the  Illinois  Statute,  Rev.  Stat.  1898,  ch.  41,  § 
10,  which  declares  that  any  provision  made  by  the  will  of  a 
deceased  husband  or  wife  for  a  surviving  wife  or  husband 
shall,  unless  otherwise  expressed  in  the  will,  bar  the  dower, 
unless  such  survivor  shall  renounce  such  provision,  a  devise  to 
a  trustee  for  the  benefit  of  the  testator's  wife  bars  her  dower. 
It  is  not  necessary  that  the  provision  made  by  the  will  should 
be  adequate,  or  that  the  intention  to  bar  dower  should  be  ex- 
pressed in  the  will.  Warren  y.  Warren,  148  111.  641  (86  N. 
E.  Rep.  611).  Where  a  childless  testator  devised  lands  to  his- 
wife  during  her  life,  with  remainder,  one-half  to  her  heirs  and 
the  other  lialf  to  a  religious  association,  and  the  wife  elected 
to  take  her  right  of  dower  under  the  statute,  it  is  held  that  she 
became  seised  in  fee  of  one-half  subject  to  debts  and  that  the 
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will  acted  only  upon  the  remaining  half,  and  that  the  religious 
association  took  one-fourth  of  the  estate  in  remainder  and  the 
heirs  of  the  wife  the  other  fourth.     Lilly  v.  MenkCy '        Mo. 

(28  S.  W.  Rep.  648).  Where  a  statute  requires  a  widow 
to  make  her  election  within  a  gfiven  time,  so  long  as  she  fails 
to  make  such  election  she  is  considered  as  having  taken  her 
dower.  Cobb's  Ga.  Dig.,  pp.  227,  280,  applied.  Truett  v. 
Funderburk,  98  Ga.  686  (20  S.  E.  Rep.  260).  In  Iowa  it 
is  held  that  the  widow  is  entitled  to  her  dower  right,  and 
estate  in  fee,  in  addition  to  what  is  given  her  in  the  will,  un- 
less the  bequests  are  in  lieu  of  dower,  or  there  is  an  express 
provision  in  the  will  against  dower,  or  where  the  giving  of 
dower  will  be  so  inconsistent  with  the  will  as  to  defeat  some 
of  its  provisions.  Parker  v.  Hayden^  84  la,  498  (51  N.  W. 
Rep.  248)  •,  Bare  v.  Bare,  la.  (59  N.  W.  Rep.  20). 

In  New  Jersey  it  is  held  that  where  a  testator  so  devises  and 
bequeaths  the  residue  of  his  estate  between  his  widow  and 
children  as  to  evince  an  intention  that  they  shall  share  equally 
therein,  and  the  taking  of  dower  by  the  widow  in  that  residue 
will  destroy  the  equality  intended,  the  implication  is  that  the 
portion  given  to  the  widow  is  given  in  lieu  of  her  dower  in  all 
lands  which  constitute  any  part  of  the  shares  of  the  residue 
given  to  the  children,  and  she  will  be  put  to  her  election  be- 
tween that  provision  of  the  will  in  her  behalf  and  her  dower 
right  in  lands  entering  into  the  shares  of  the  residue  given  to 
the  children.     Helme  ei  al.  v.  Strater  et  aL ,         N.  J.  Eq. 

(80  Atl.  Rep.  888).  Where  the  language  of  a  will 
clearly  shows  the  intention  on  the  part  of  the  testator  to  give 
to  the  wife  an  estate  or  property  in  addition  to  that  given  her 
by  law,  there  is  no  necessity  for  an  election,  for  she  may  take 
under  the  law  and  take  also  by  devise  the  estate  or  property 
specifically  devised  to  her.  Like  v.  Cooper,  182  Ind.  891  (81 
N.  E.  Rep,  1118).  Citing,  Lewis  v.  Smith,  9  N.  Y  (5 
Selden)  502  (61  Am.  Dec.  706).  When  a  will  does  not  ex- 
press that  its  provisions  for  the  widow  are  in  lieu  of  home- 
stead, electing  to  take  under  the  will  does  not  deprive  her  of 
homestead ,  unless  it  clearly  appears  from  the  will  itself  that 
such  was  the  intention  of  the  testator.  In  re  Blackmer^s 
Estate,  66  Vt.  46  (28  Atl.  Rep.  419).  The  fact  that  a  widow 
continues  to  occupy  the  homestead  after  the  death  of  her  tes- 
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tate  husband,  and  has  said  she  would  accept  the  terms  of  the 
will,  is  not  a  sufficient  election  under  the  statute  of  Illinois 
w^here  no  letters  testamentary  have  been  issued  and  no  inven- 
tory of  the  estate  filed.  Stone  v.  Vandermark  et  al.^  146  111. 
812  (84  N.  E.  Rep.  150).  A  widow  having  elected  to  take  a 
bequest  under  her  husband's  will,  in  lieu  of  dower,  may  retract 
where  made  in  igfnorance  of  the  insolvency  of  the  estate,  or 
where  the  executor  sold  certain  lands  of  said  estate,  she  is  not 
entitled  to  dower  therein,  but  an  equivalent  to  her  dower  in 
the  lands  sold  may  be  assigned  to  her  out  of  other  lands  of  the 
estate.  Goodrum  v.  Goodrum^  56  Ark.  582  (20  S.  W.  Rep* 
858).  A  widow's  election  to  accept  a  devise  in  lieu  of  dower, 
as  required  by  Iowa  Code,  §  2452,  will  not  be  presumed  from 
the  fact  that  she  remained  in  possession  of  the  land.  Herr  et 
al.    v.  Herr  et  at.,         la.  (58  N.  W.  Rep.  897).     Iowa 

Code,  §  2452,  applied^widow's  election.  Pellizzarro  v.  Rep- 
pert,  88  la.  497  (50  N.  W.  Rep.  19).  Under  Iowa  Code,  § 
2452,  a  widow's  election  must  be  made  of  record,  mere  acts 
and  statements  not  being  sufficient.  Whited  v.  Pearson  et  al. , 
87  la.  518  (58  N.  W.  Rep.  80).  Ky.  Gen.  Stat.,  ch.  81,  §  12, 
applied.     Kelleyv.  Ball  et  aL,         Ky.  (19   S.   W.   Rep. 

581)-  Under  the  Missouri  statute.  Rev.  Stat.,  §§  4520  and 
4528,  a  devise  of  real  estate  is  declared  to  be  in  lieu  of  dower 
unless  a  different  intention  is  expressed  by  the  testator,  and  in 
such  case  the  widow  is  not  allowed  dower  unless  she  renounces 
the  provisions  made  for  her  in  the  will.  Under  this  statute  it 
is  held  that  where  a  testator  devises  a  life  estate  to  his  wife 
and  also  devises  the  remainder  and  all  his  mixed  property  to 
other  devisees,  and  subsequently  acquires  a  homestead,  the 
wife  may  take  both  the  provisions  made  for  her  by  the  will 
and  the  homestead  estate  given  her  by  law.  In  such  case  the 
widow  is  not  required  to  make  any  election.  Schorr  v.  Eilingy 
Mo.  (27  S.  W.  Rep.  895).     As  to  whether  or  not  a 

devise  of  personalty  will  be  in  lieu  of  dower  must  be  deter- 
mined by  the  law  of  the  testator.  Va.  Code  1860,  ch.  110,  § 
4;  Act  1866,  p.  166,  applied.  Boiling  v.  Boiling,  88  Va.  524 
(14  S.  E.  Rep.  67).  Under  Wis.  Rev.  Stat.,  §  2172,  provid- 
ing that  a  widow  shall  be  deemed  to  have  elected  to  take 
under  her  husband's  will  unless,  within  one  year  after  his 
death,  she  file  a  notice  of  her  election  to  take  the  provision. 
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made  by  law,  it  is  held,  that  her  election  must  be  both  executed 
and  filed  during  her  lifetime,  and  that  it  cannot  be  filed  by  her 
executor,  although  it  was  executed  in  writing  by  her.  In  re 
Gunyon's  Estate,    85  Wis.  122  (55  N.  W.  Rep.  152). 

Sec.  788.  Election — Estoppel  by  acceptance.  Where 
a  woman  who  owned  real  estate  jointly  with  her  husband  died 
intestate  leaving  three  daughters,  and  the  husband  subse- 
quently devised  one  portion  of  such  real  estate  to  one  daugh- 
ter and  the  other  portion  to  another  daughter  and  other  real 
•estate  to  the  third  daughter,  it  was  held  that  the  latter  by 
accepting  the  devise,  elected  to  take  under  the  will  and  was 
estopped  to  claim  any  interest  in  the  property  which  the 
testator  devised  without  title.  Brossenne  et  aL  v.  Schmitt  et 
al.,  91  Ky.  465  (16  S.  W.  Rep.  185).  Where  a  testator  de- 
vised real  estate  to  his  son  and  another  portion  to  his  daughter, 
and  after  the  execution  of  the  will,  conveyed  to  the  daughter  part 
of  the  real  estate  devised  to  the  son,  on  a  bill  filed  by  the  son  to 
compel  the  daughter  to  elect  whether  she  would  take  under  the 
deed  or  under  the  will,  it  was  held  that  the  conveyance  oper- 
ated as  a  revocation  of  the  devise  to  the  son  and  that  the 
daughter  was  not  under  obligation  to  make  an  election 
between  the  conveyance  to  her  by  the  deed  and  the  benefits 
she  derived  by  the  will.  Hatter  shy  v.  Bissett,  51  N.  J.  Eq. 
597  (29  Atl.  Rep.  187;  40  Am.  St.  Rep.  582).  Where  the 
grantor  or  testator  deals  only  with  his*  own  property,  and  in 
disposing  of  it  gives  two  portions  to  one,  and  imposes  no  con- 
ditions upon  the  grantee  or  devisee,  the  latter,  in  neither  case, 
is  under  obligations  to  elect.  Hatter sley  v.  Bissett  et  aL,50 
N.  J.  Eq.  577  (25  Atl.  Rep.  832). 

Sec.  789.  Construction  of  wills.  Courts  look  upon 
the  intention  of  a  testator  as  the  polar  star  to  direct  them  in 
the  construction  of  wills.  Pellizzarro  v.  Reppert,  88  la.  497 
(50N.  W.  Rep.  19).  The  word  "or"  may  be  changed  to 
**  and,"  when  necessary  to  effectuate  the  intention  of  the  tes- 
tator. Williams  et  aL  v.  Williams  et  aL,  91  Ky.  547  (16  S. 
W.  Rep.  361).  The  Supreme  Court  of  Iowa  say  :  **  Cases  on 
wills  may  guide  as  to  general  rule  of  construction,  but  unless 
a  case  cited  be  in  every  respect  directly  in  point,  and  agree  in 
every  circumstance,  it  will  have  little  or  no  weight  with  the 
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court."  Pcllizzarro  v.  Reppert,  88  la.  497  (50  N.  W.  Rep. 
19).  Citings  Bfinkcrt  v.  Jacohy^  86  Iowa  278.  In  New 
York  it  is  held  that  there  is  no  inherent  power  vested  in  courts 
of  equity  to  construe  devises  as  a  distinct  and  independent 
branch  of  jurisdiction,  but  such  courts  exercise  this  branch  of 
jurisdiction  only  as  incident  to  the  jurisdiction  over  trusts  ;  and 
that  under  the  Code  Civ.  Proc,  §  1866,  a  person  not  the  heir 
at  law  or  devisee,  but  who  simply  claims  as  a  purchaser  cannot 
maintain  an  action  for  the  construction  of  a  will.  Mellen  v. 
Mellen  et  aL,  189  N.  Y.  210  (84  N.  E.  Rep.  925).  Any  con- 
struction of  a  will  which  will  result  in  partial  intestacy  is  to 
be  avoided,  unless  the  language  of  the  will  compells  it.  Bal- 
ing, by  Next  Friend  v.  Miller  et  aL,  188  Ind.  602  (88  N.  E. 
Rep.  854).  Whenever  the  words  of  a  will,  fairly  construed, 
are  such  as  to  carry  the  whole  estate,  it  will  be  presumed  that 
the  testator  intended  to  dispose  of  all  his  property.  Saxton  v. 
Webber,  88  Wis.  617  (58  N.  W.  Rep.  905;  20  L.  R.  A.  509). 
Wash.  Gen.  Stat.,  §  1465,  which  provides  that  a  testator  shall 
be  deemed  intestate  as  to  his  children,  who  were  not  provided 
for  by  his  will,  applies  to  community  property  as  well  as  to  his 
separate  estate.  Hill  v.  Hill  et  al,  7  Wash.  St.  409  (85  Pac. 
Rep.  860).  In  order  for  the  word  **  money"  to  be  construed 
so  as  to  include  real  estate,  such  an  intention  must  be  so  clear 
and  plain  as  to  be  in  effect  compulsory.  Sweet  v.  Burnett,  186 
N.  Y.  204  (82  N.  E.  Rep.  628).  Where  a  will  gives  the  tes- 
tator's real  estate  to  his  wife  for  life,  and  directs  that  the  same 
be  sold  at  her  death  and  the  proceeds  divided  among  his  chil- 
dren, their  interests  will  be  treated  as  personal  property. 
Allen  et  al.  v.  Watts,  98  Ala.  884  (11  So.  Rep.  646).  See 
opinion  for  extensive  collation  of  authorities  on  the  subject  of 
equitable  conversion.  The  law  raises  a  presumption  in  favor 
of  a  residuary  legatee  against  every  one  except  the  particular 
legatee.  Crerar  et  al,  v.  Williams  et  al.,  145  111.  625  (84  N. 
E.  Rep.  467).  Citing,  Mills  v.  Newberry,  112  111.  123; 
Society  v.  Mead,  181  111.  888  (28  N.  E.  Rep.  603).  Where, 
in  two  different  clauses  of  a  will  the  same  estate  is  devised  to 
two  different  persons,  the  devisees  take  the  land  as  tenants  in 
common.  Day  et  al,  v.  Wallace,  144  111.  256  (88  N.  E.  Rep. 
185;  86  Am.  St.  Rep.  424).  **  A  valid  executory  devise  can- 
not subsist  under  an  absolute  power  of  disposition  in  the  first 
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taker."  Wolfer  v.  Hetnmer  etal.,  144111.  554  (88  N.  E.  Rep. 
751).  Quoting,  4  Kent  Com.  270.  The  fact  that  the  devise  in 
a  will  to  the  children  is  to  them  *'or  their  heirs"  does  not 
make  it  contingent.  The  words  **or  their  heirs "  being  re- 
garded as  words  of  limitation  and  not  as  the  substitution  of  a 
new  class  of  beneficiaries,  taking  as  purchasers  from  the  testa- 
tor. BoltorCs  Trustees  v.  Ohio  Nat.  Bank  et  al.y  50  O.  St. 
290  (88  N.  E.  Rep.  1115).  Citing-,  Linton  v.  Laycock,  88  O. 
St.  128 ;  Brasher  v.  Marsh,  15  O.  St.  108).  The  devise  of  a 
life  estate  in  land  with  the  proviso  that  the  devisee '^  shall 
have  the  rents  and  profits  arising  *  *  *  for  his  own  use 
and  support,  but  no  part  thereof  shall  be  subject  to  the  pay- 
ment of  his  debts  and  he  shall  not  incumber  the  same,"  does 
not  create  a  trust  but  vests  a  life  estate  in  the  devisee  which  is 
subject  to  levy  and  sale  for  the  payment  of  his  debts.  Thomp- 
son V.  Murphy,  Ind.  (87  N.  E.  Rep.  1094).  Where 
a  power  to  sell  real  estate  is  given  to  executors  after  the  expir- 
ation of  a  life  estate,  or  when  the  youngest  child  becomes  of 
age,  the  proceeds  to  be  equally  divided  among  the  testator's 
legal  heirs,  the  heirs  take  the  fee  of  the  remainder  subject  to 
the  execution  of  the  power  of  sale.  Sayles  v.  Best  et  al.,  140 
N.  Y.  868  (85  N.  E.  Rep.  686).  A  devise  to  each  of  several 
persons  of  one  undivided  sixth  part  of  the  fee  in  certain  lands 
is  to  each  in  severalty  and  entirely  independent  of  devises  of 
other  portions.  Saxton  v.  Webber,  88  Wis.  617  (58  N.  W. 
Rep.  905;  20  L.  R.  A.  509).  It  is  a  familiar  rule  of  con- 
struction that  when  a  word  is  used  in  one  part  of  a  will  with  a 
certain  meaning,  it  is  to  have  the  same  meaning  in  other  parts 
of  the  will  unless  the  context  shows  that  it  must  have  a  dif- 
ferent one.  Turner  Adtnr.  v.  Balfour,  62  Conn.  89  (25  AtL 
Rep.  448). 

Sec.  790.  Construction  of  wills — Meaning  of  sur- 
vivor or  survivors.  Where  a  testator  devised  real  estate  to 
the  three  children  of  his  son  and  provided  that  if  either  of 
them  should  die  without  issue  then  living,  the  interests  should 
pass  to  the  survivor  or  survivors,  and  should  all  die  without 
issue  living,  the  land  should  vest  in  the  testator's  surviving  chil- 
dren and  the  issue  of  such  "  as  are  now  or  may  then  be  dead,'* 
it  was  held  that  the  survivorship  was  between  the  grandchildren 
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only  and  not  their  children  unless  all  should  be  deceased  before 
their  parents.  Colcman-Bush  Inv,  Co,  v.  Figgt  95  Ky.  408 
(25  S.  W.  Rep.  888).  The  court  say  :  •*  There  is  often  trou- 
ble in  determining  what  meaning  to  attach  to  the  words  ^  sur- 
vivor '  or  •  survivors,'  and  we  find  conflicting  opinions  on  this 
question.  There  is  a  seeming  conflict  between  the  case  of 
Best  V.  Coftfty  reported  in  10  Bush,  86,  and  that  of  Harris  v. 
Berry,  reported  in  7  Bush,  118.  It  is  at  last  a  question  of  in- 
tention, and,  as  said  in  Harris  v.  Berry ,  the  word  *  survivor ' 
is  a  flexible  term,  to  be  molded  by  the  context  and  spirit  of  the 
will.  Mr.  Jarman  says  (volume  2,  §  289)  on  this  subject : 
*  We  are  now  taught  by  a  series  of  decisions,  which  outweigh 
any  opposing  dicta  or  opinions,  that  the  word  **  survivor," 
like  every  other  term,  when  unexplained  by  other  parts  of  the 
will,  is  to  be  interpreted  according  to  its  strict  and  literal 
meaning.'  The  main  object  in  construing  the  words  of  a  will 
is  to  carry  out  the  intention  of  the  devisor,  and  really  this  is 
the  fixed  rule  to  be  applied  to  the  construction  of  any  such 
writing  when  presented,  and  a  different  meaning  may  be 
given  to  the  same  word  or  language  used  in  different  wills  by 
reason  of  the  context  and  the  circumstances  connected  with 
its  execution,  as  gathered  from  the  face  of  the  instrument." 

Sec.  701.  Use  of  the  words  "children,"  "heirs" 
and  **  issue."  Where  the  face  of  the  whole  will  or  of  the 
particular  clause  relating  to  a  certain  subject  warrants,  and 
justice  and  reason  require,  the  word  "  heirs  "  may  be  construed 
as  "children"  or  "issue,"  "grandchildren"  or  "descend- 
ants." Maguire  v.  Moore  et  aU,  108  Mo.  267  (18  S.  W.  Rep. 
897).  Citing,  Waddell  v.  Waddell,  99  Mo.  845  (12  S.  W. 
Rep.  849);  Chew  v.  Keller,  100  Mo.  869  (18  S.  W.  Rep. 
895)  ;  Sullivan  et  aL  v.  McLaughlin  et  al.,  99  Ala.  60  (11  So. 
Rep.  447).  In  a  recent  case  the  Supreme  Court  of  New  York 
say  :  "  The  word  *  issue'  may  be  a  word  either  of  purchase 
or  limitation,  and  will  be  construed  the  one  or  the  other  as 
may  be  necessary  to  effectuate  the  intent  with  which  it  appears 
to  have  been  used  in  the  instrument  where  it  is  employed. 
Doe  v.  Collis,  4  Dum  &  East.  294.  And  when  used  in  a  will 
making  a  devise  on  failure  of  issue,  or  to  a  person  and  his 
issue,  it  is  treated  as  a  word  of  limitation  and  not  of  purchase 
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and  unless  there  is  something  to  show  that  it  is  entitled  to  a 
more  restricted  sense  it  imports  descendants  or  an  indefinite 
issue.  This  is  the  frima facie  meaning  in  such  case  and  prac- 
tically it  may  have  the  same  effect  as  the  use  of  the  term 
*  heirs  of  the  body.'"  Drake  v.  Drake  et  aL,  184  N.  Y.  220 
(82  N.  E.  Rep.  114;  17  L.  R.  A.  664).  Citing,  Slater  v. 
Dangerfield,  15  M.  &  W.  268,  272 ;  Doe  v.  Rucastle,  8  C.  B. 
876;  Rcinoeklv.  Shirk,  119  Pa.  St.  108 ;  Kingslandy.  Rapelye, 
8  Edw.  Ch.  1.  This  doctrine  is  supported  by  Soper  et  aL  v. 
Brown,  186  N.  Y.  244  (82  N.  E.  Rep.  768;  82  Am.  St.  Rep. 
781).  A  devise  of  land  to  a  granddaughter  and  "  her  heirs  on 
her  father's  side  "  is  a  devise  of  a  fee  and  the  devisee  may  con- 
vey an  absolute  title,  yohnson  v.  Whiton^  159  Mass.  424  (34 
N.  E.Rep.  542). 

Sec.  792.  Devise  of  a  fee — Limitation  of  remainder 
thereon.  Where  an  estate  is  given  to  a  person  generally  or 
indefinitely,  with  a  power  of  disposition,  it  carries  a  fee,  and 
the  only  exception  to  the  rule  is  where  the  testator  gives  to 
the  first  taker  an  estate  for  life  only,  by  certain  and  express 
words,  and  annexes  to  it  a  power  of  disposal.  In  that  par- 
ticular and  special  case  the  devisee  for  life  will  not  take  an 
estate  in  fee,  notwithstanding  the  distinct  and  naked  gift  of  a 
power  of  disposition  of  the  reversion.  This  distinction  is 
carefully  marked  and  settled  in  the  cases.  When  the  inten- 
tion to  create  a  life  estate  only  in  the  first  taker  does  not  ap- 
pear either  by  express  word  or  by  clear  intention  from  the 
whole  instrument  and  the  words  used  are  appropriate  to  con- 
vey an  absolute  estate  in  fee  to  the  fiyst  taker,  any  limitation 
over  by  remaindermen  or  otherwise  is  void.  Cornwcll  v..  Or- 
ton.         Mo.  (27  S.  W.  Rep.  586)  ;  Bradley  v.  Carnes, 

Tenn.  (27  S.  W.  Rep.  1007) .     If  an  estate  is  devised 

to  one  in  fee,  but  if  he  die  without  issue,  or  without  leaving  a 
child  or  children,  then  to  another,  the  first  devisee  takes  a  de- 
feasible fee.  Varble  v.  Philips,  Ky.  (20  S.  W.  Rep. 
806).  A  will  providing '*  that  my  wife,  E.,  shall  have  one- 
third  of  my  landed  estate,  and  at  her  death  the  whole  of  my 
landed  estate  goes  to  my  son,  H.,or  his  heirs ;"  and  "that 
when  my  son,  H,,  shall  arrive  at  manhood,  or  is  twenty-one 
years  of  age,  then  all  my  property,  except  the  fifteen  hundred 
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dollars  herein  willed  to  my  step  son,  C,  personal  and  real, 
shall  go  to  my  son,  H.,  or  his  heirs,"  was  held  to  vest  the  fee 
simple  estate  in  H.,  subject  to  a  life  estate  in  one-third  in  his 
mother,  E.  Williams  et  aL  v.  Williams  et  al.^  91  Ky.  547 
(16  S.  W.  Rep.  861).  A  devise  to  a  widow  in  trust  for  her 
separate  use  ^'so  long  as  she  remains  unmarried,  or  so  long  as 
she  may  live,"  with  executory  devise  over  should  she  die  with- 
out issue,  vests  a  fee  simple  in  her  upon  her  marrying  and 
having  issue.  Kelly  v.  Williams  et  al.,  118  N.  C.  487  (18  S. 
E.  Rep.  698).  A  devise  after  the  death  of  testator's  widow 
to  his  daughter,  **  her  heirs  and  assigns  forever,  "  g^ves  her  an 
absolute  fee  although  followed  by  clauses  attempting  in  case  of 
her  death  without  issue  to  dispose  of  the  property  in  violation 
of  the  rule  against  perpetuities.  Saxton  v.  Webber^  83  Wis. 
617  (58  N.  W.  Rep.  905;  20  L.  R.  A.  509).  Where  by  one 
clause  in  a  will  property  is  devised  by  words  which  prima 
facie  import  an  absolute  estate,  and  by  a  subsequent  clause  is 
given  in  remainder  to  another  person,  the  first  devisee  takes 
only  a  life  estate  and  the  limitation  over  is  valid ;  and  in  such 
case  where  the  life  tenant  is  empowered  by  will  to  dispose  of 
the  property  for  certain  purposes,  any  other  disposition  is  a 
breach  of  his  trust.     Johnson  v.  Johnson^         O.  St.  (88 

N.  E.  Rep.  61).     See,  Knights.  Knight,         Mass.  (88 

N.  E.  Rep.  1181).  Where  the  divise  in  a  will,  is  to  the  wife 
for  life,  with  remainder  to  certain  named  children,  and  with  a 
subsequent  provision  that,  if  any  such  named  children  die 
before  the  wife,  then  the  property  is  to  be  divided  equally 
between  the  survivors,  the  devise  of  the  remainder  is  to  cer- 
tain definitely  specified  and  named  individuals,  who,  as 
remaindermen,  already  answer  to  the  description  by  which 
they  are  to  take,  and  there  is  no  obstacle  to  supposing  an  im- 
mediate vesting  to  have  been  intended.  Ducker  v.  Wear  d; 
Boogher  Dry  Goods  Co.,  146  111.  9  (84  N.  E.  Rep.  558). 
Particular  cases  in  which  it  is  held  that  a  fee  simple  estate  is 
devised  by  a  will.  Forbes  v.  Darling ,  94  Mich.  621  (54  N. 
W.  Rep.  885). 

Sec.  793.  Miscellaneous  notes  on  vrills.  *'A  paper 
reciting  that  J.  R.,  the  signer,  gives  to  J.  J.  Sr.,  certain 
described  land,  dated  three  weeks  before  J.  R.  committed  sui- 
cide, in  his  room,  and  found  therein  after  his  death,  in  a  con- 
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spicuous  place y  in  an  unsealed  envelop,  addressed  to  J.  J.,  is  a 
will."     Tozer  v.  Jackson,  164  Pa.  St.  878  (80  Atl.  Rep. 400). 
In  order  to  operate  as  a  testamentary  devise  an  intrument  must 
substantially  comply  with  the  requirements  of   the  statute. 
Vogely.  Lehritter  et  al.,  189  N.  Y.  228  (84  N.  E.  Rep.  914). 
A  testator  cannot   defeat  the  provisions  of  a  statute  prescrib- 
ing the  order  in   which  the   debts  of  a  .  decedent  shall  be 
paid.     Va,   Code,  §   2660,  2665,  applied.      Deering  £    Co. 
V.  Kerfoofs  Ex'r  et  aL,  89  Va.  491  (16   S.  E.  Rep.  671). 
It   is  held  that  one  who,  without  holding  an   absolute   fee 
simple,  has  an  absolute  power  of  property   during  his   life, 
may  dispose  by  will  of  what  remains  at  his  death.     Burhank 
V.  Sweeney,  161  Mass.  490  (87  N.  E.  Rep.  669).     It   is   held 
that  a  joint  will  executed  by  two  brothers,  revocable   at  the 
will  of  either,  is  valid.     Hill  et  aL  v.  Harding  et  al.,  92  Ky. 
76  (17  S.  W.  Rep.  199).      Citing,  Black  v.  Richards,  95  Ind. 
184;  Belts  v.  Harper,  89  O.    St.  689  (48  Am.  Rep.  477). 
There  ^  are   no   precise   technical  words  necessary  to   make  a 
stipulation  in  a  will  a  condition  precedent  or  subsequent,  and 
stipulations  of  this  kind  are  to  be  construed  according  to  the 
intention  as  gathered  from  the  instrument.     Where  a  testator 
devised  land  to  his  grandson  as  follows :  ''And  if  Powell  H. 
Tilley  stays  with  us  until  after  our  death  and  takes  care  of  us, 
then  I  give  and  bequeath  this  tract  of  land  to  him  forever,"  it 
was  held  that  living  with  and  caring  for  the  testator  and  his 
widow  until  her  death  was  a  condition  precedent  to  the  vest- 
ing of  the  estate.      Tilley  et  aL  v.  King  et  aL,  109  N.  C.  461 
(18  S.  E.  Rep.  986).     The  common  law  rule  that  the  will  of 
BLfeme  sole  is  revoked  by  her   marriage  is  not  in   force  where 
the  testamentary  incapacity   of  married  women  is    removed 
by  statute.     Md.  Pub.  Gen.  Laws,  art.  45,  g§  1,  2,  as  amended 
by  Acts  1892,  ch.  267 ;  Acts  1890,  ch.  894,  applied.    Roane  v. 
Hollingshead  et.  aL,  76  Md.  869  (25  Atl.  Rep.  807 ;  85  Am. 
St.  Rep.  488;  17  L.  R.  A.  592).     Under  the  statute  of  Ken- 
tucky it  is  held  that  a  will  made  by  a  man  at  the  time  of  mak- 
ing an  ante-nuptial  contract   four  or   five  months  before  his 
marriage  is  revoked  by  the  marriage.     Stewart  v.  Powell,  90 
Ky.  511    (14  S.  W.  Rep.  496).     Under  Va.   Code,  1887,   § 
2517,  a  woman's  will  is  revoked  by  her  subsequent  marriage 
regardless  of  her  wishes  or  intention  in  the  matter.     Hale  v. 
Hale,  90  Va.  728  (19  S.  E.  Rep.  789). 
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Note.  Instead  of  merelj  indexing  the  statntory  cases  witb 
catch  words  as  to  the  subjects  considered,  as  in  volume  one,  we  have 
carefully  epitomised  these  and  placed  them  in  their  logical  position 
in  the  book.  This  index  refers  to  the  sections  and  pages  in  thig 
volume  wherein  statutes  are  cited,  construed,  referred  to,  or  quoted. 
To  prevent  confusion  we  have  used  the  abbreviation  Sec.  when  re- 
ferring to  a  section  of  sl^tute,  and  made  all  references  to  our  work 
to  the  sections  (using  the  section  mark  $)  and  also  the  page. 

ENGLAND. 

Statute  of  43  EUz.,  §  66,  p.  94. 

UNITED  STATES. 

Revised  Statutes.  Sec.  967,  f  450,  p.  641;  Sec.  1946,  (  681, 
p.  690;  Sec.  2258,  §  587,  p.  699;  Sec.  2263,  ^  586,  p.  697;  i  581,  p.  690; 
Sec.  2269,  i  587,  p.  700;  Sec.  2273,  ^  587,  p.  699;  Sec.  2275,  f  581,  p. 
690;  Sees.  2286-2296,  i  586,  p.  698;  Sees.  2288,  2289,  2290,  $  587,  p.  699; 
Sec.  2296,  ^  378,  380,  pp.  438,  442;  Sec.  2301,  i  587,  p.  699;  Sec.  2306, 
4  215,  p.  252;  «  586,  p.  697;  Sees.  2319,  2320-2326,  2330,  2332,  2336,  i 
583,  pp.  692,  693;  Sec.  2368,  4  593,  p.  708;  Sees.  2380-2387,  ^  584,  p. 
«94;  Sec.  2395,  $  593,  p.  707;  Sec.  2396,  i  59,  p.  85;  4  693,  p.  707;  Sec. 
4747,  ^  385,  p.  451;  Sec.  5016,  §  107,  p.  156;  Sec.  5044,  «  373,  p.  433; 
Sec.  5046,  ^  107,  p.  155;  Sec.  5053,  §  107,  p.  156;  Sec.  5057,  §  712,  p. 
851;  i  107,  p.  156;  Sees.  5136,  5137,  4  115,  p.  162.  Supplement  Re- 
vised Statutes.  Vol.  1,  pp.  91,  92,  5  585,  p.  695;  Vol.  1,  p.  558,  § 
587,  p.  699.  Statutes  at  Large.  Vol.  18,  p.  178,  Sec- 4,  §  424,  p. 
504;  Vol.  19,  p.  392,  §  587,  p.  699;  Vol.  20,  p.  89,  i  87,  p.  136.  Acts 
of  Congress.  1812,  Act,  June,  13th,  $  593,  p.  707;  1836,  Act,  July 
2nd,  i  593,  p.  708;  1850,  Act  Sept.  28th,  §  582,  p.  692;  §  593,  p.  708;  i 
411,  p.  487;  1852,  Act,  Mar.  22nd,  f  593,  p.  708;  1853,  Act  Mar.  2nd 
4  581,  p.  691;  i  583,  p.  693;  1854,  Act  Feb.  25th,  «  581,  p.  690;  1854 
Act  June  15th,  i  581,  p.  691;  1854,  Act,  July,  22nd,  ch.  103,  $  593,  p 
708;  1856,  Act,  June  3rd,  ^  585,  p.  696;  1860,  Act,  June,  23rd,  §  593,  p 
708;  1862,  Act.  July  1st,  Sec.  3,  ^  207,  p.  245;  §  586,  p.  696;  §  721,  p 
863;  1864,  Act,  May  12th,  «  585,  p.  696;  1864.  Act,  July  2,  §  585,  p 
696;  ^  721,  p.  863;  1866,  Act,  July  23,  §  693,  p.  705;  1866,  Act,  July  26 
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§  593,  p.  707;  1866,  Act,  July  27,  §  585,  p.  696;  1870,  Act,  July  15,  Ch. 
292,  ^  593,  p.  708;  1871,  Act,  Apr.  20,  4  585,  p.  696;  1875,  Act,  Mar.  3» 
^  585,  p.  695;  1876,  Act,  Aug.  11,  §  593,  p.  707;  1877,  Act,  Mar.  3,  ^ 
587,  p.  699;  1878,  Act  June  3,  i  87,  p.  136;  i  583,  p.  693;  1878,  Act, 
June  7,  ^  712,  p.  851;  1880,  Act,  May  14,  §  586,  p.  697;  1880,  Act  May 
28,  4  593,  p.  707:  1880,  Act,  June  15,  ^  587,  p.  699;  1884,  Ch.  214,  ^  587, 
p.  699;  1886,  Act,  July  6,  §  685,  p.  696;  1886,  Act,  July  10,  §  721,  p. 
863;  1887,  Act,  Mar.  3,  §  46,  p.  75:  1889.  Act,  Feb.  22,  §  583,  p.  693:  ^ 
581,  p.  691;  1889,  Act,  Mar.  2,  §  587,  p.  699;  1890,  Act,  Sept.  29,  $  585, 
p.  696. 

ALABAMA. 

Constitution.  Art.  10,  Sec.  2,  §  396,  p.  469.  Code  (1852). 
Sec.  1872,  §  138,  p.  186.  Code  (1876).  Sec.  2715,  §  138,  p.  186;  Sec. 
2731,  i  470,  p.  566.  Code  (1886).  Sees.  566-568,  ^  731,  p.  881;  Sec. 
601,  §  735,  p.  888;  Sec.  1582,  i  673,  p.  804;  Sec.  1732,  §  703,  pp.  836,  837; 
Sees.  1789, 1790,  i  181,  p.  232;  Sec.  1845,  §  754,  p.  915;  Sec.  1880,  4  519, 
p.  617;  Sees.  1881, 1883-1885,  4  651,  p.  775;  S^s.  1892-1900,  §  138,  p.  186> 
i  l206,  p.  244;  Sees.  1910,  1911,  §  134,  p.  182;  Sec.  2098,  i  128, 
p.  176;  Sec.  2105,  i  565,  p.  670:  i  337,  p.  387;  Sec.  2106,  J 
337,  p.  387;  Sees.  2111-2114,  i  337,  p.  387;  Sec.  2353,  §  203, 
p.  240;  ^cs.  2354,  2355,  i  138,  p.  186:  Sec.  2507,  i  396,  p.  469; 
Sec.  2521,  §  388,  p.  457;  Sec.  2539,  §  393,  p.  463;  Sec.  2613,  i  712, 
p.  850;  Sec.  2715.  §  437,  p.  519;  Sec.  3018,  §  496,  p.  577;  i  498,  p. 
580;  §  512,  p.  608;  Sec.  3019,  i  498,  p.  580:  i  512,  p.  608;  Sec.  3048,  i 
510,  p.  604;  §  512,  p.  608;  Sees.  3056,  3063,  §  ^,  p.  515;  Sec.  8069,  i 
438,  p.  521;  §  433,  p.  515:  Sees.  3184-3206,  i  779,  p.  948;  Sees.  3216, 
3218,  §  282,  p.  325;  Sec.  3247,  i  741,  p.  901;  Sec.  3262,  $  552,  p.  667;  Sec. 
3296;  §  749,  p.  909;  Sec.  3380,  §  346,  p.  400;  Sec.  3389,  §  348,  p.  402; 
Sec.  3508,  4  394,  p.  465;  Sec.  3545,  §  352,  p.  406;  Sec.  3874,  §  752,  p. 
913.  Laws.  1858,  Act,  Feb.  8,  §  138  p.  186:  1884-85,  p.  114,  i  391,  p.  • 
460;  1886-87,  p.  102,  §  110,  p.  159;  1887,  Act  Feb.  28,  §  460,  p.  540;  1888- 
89,  p.  60,  §  457,  p.  547;  1889-90,  p.  112;  1890-91,  p.  1134,  i  282,  p.  325; 
1891  Act,  Feb.  12,  Sees.  5,  8,  i  512,  p.  608;  i  510,  p.  604;  1891,  p.  578, 
i  495,  p.  574. 

ARIZONA 

Revised  Statutes.  Sees.  1467, 1468,  i  79,  p.  108;  Sec.  1778,  ^ 
278,  p.  321;  Sec.  2016,  §  348,  p.  402;  Sees.  2074-2077,  i  79,  p.  108;  Sees. 
2102.  2106,  2107,  2108,  2114,  2117,  2118,  ^  79,  pp.  107,  108. 

ARKANSAS. 

Constitution.  (1868).  Art.  12,  Sec.  2,  §  394,  p.  466.  Con- 
stitution. Art.  9,  Sec.  6,  i  397,  p.  472;  Art.  16,  Sec.  5,  §  721,  p.  863. 
Gantt's  Digrest.  Sec.  5563,  i  581,  p.  690.  Mansfield's  Digrest. 

Sees.  309,  325,  §  450,  p.  540;  Sees.  577,  581,  §  124,  p.  172;  §  738,  p.  896; 
Sec.  643,  i  294,  p.  341;  Sec.  668,  i  622,  p.  746;  Sec.  671,  §  634,  p.  764; 
Sec.  2590,  §  138,  p.  186;  Sees.  2644,  2645,  §  411,  p.  487;  Sec.  3348,  §  346^ 
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p.  399;  Sea  3382,  §  755,  p.  916;  Sec.  3774,  ^  365,  p.  422;  Sec.  3917,  §  735 
p.  888;  Sec.  4402,  §  471,  p.  566;  Sec.  4406,  §  605,  p.  597;  Sec.  4474,  i  712 
p.  860;  Sec.  4475,  i  739,  p.  896;  §  712,  p.  850;  Sec.  4759,  §  651,  p.  775 
Sec.  4967,  §  455.  p.  546;  Sec.  5447,  $  781,  p.  950;  Sec.  5464,  §  280,  p.  322 
Sec.  5809,  §  735,  p.  888.  Laws.  1874-75,  pp.  226,  227,  §  730,  p.  881 
1887,  p.  90,  §  395,  p.  467;  1887,  p.  193,  §  373,  p.  433;  1887,  Act  Mar 
18th,  i  394,  p.  466;  1891,  p.  132,  §  599,  p.  717;  1893,  p.  38,  i  471,  p.  566 
1893.  p.  66,  4  182,  p.  232;  1893,  Act  Apr.  13,  §  894,  p.  466. 

CALIFORNIA. 

Constitution  (1849).  Art.  2,  Sec.  14,^472,  p 566.  Con- 
stitution (1879).  Art.  1,  Sec.  14,  i  10,  p.  33;  §  264,  p.  304.  Con- 
stitution. Art.  6,  Sec.  5,  §  598,  p.  716;  §  606,  p.  726;  Art.  13,  Sec.  5, 
i  545,  p.  648;  Art.  17,  Sec.  3,  §  592,  p.  704;  Art.  20,  Sec.  15,  4  512,  p. 
608.  Code.  Sec.  1386,  cl.  10,  §  80,  p.  111.  Code  (1881).  Sec. 
167,  i  76,  p.  104.  Civil  Code.  Sees.  141, 148, 4  77,  p.  106.  Sec.  146, 
i  409,  p.  485;  §  77,  p.  106;  Sec.  158,  i  175,  p.  225;  Sec.  164,  i  80,  pp. 
112,  113.  Sec.  255,  §  598,  p.  716;  Sec.  485,  §  340,  p.  393;  Sec.  779,  i 
294,  p.  340;  Sec.  832,  §  228,  p.  267;  Sec.  852,  §  754,  p.  915;  Sec.  1019,  i 
345,  p.  399;  Sec.  1093,  §  695,  p.  825;  «  183,  p.  232;  Sec.  1107,  i  48,  p.  77; 
Sec.  1109,  §  303,  p.  350;  Sec.  1170,  §  635,  p.  766;  Sec.  1183,  §  496,  p.  576; 
Sees.  1186, 1187, 1191,  «  183,  p.  232;  Sec.  1213,  «  634,  p.  765;  §  635,  p. 
766;  Sees.  1214,  1217,  «  457,  p.  548;  Sec.  1237,  §  387,  p.  454;  Sec.  1262, 
^  388,  p.  458;  Sec.  1265,  §  397,  p.  473;  §  387,  p.  454;  Sec.  1313,  $  786,  p. 
955;  Sec.  1423,  §  393,  p.  462;  Sec.  1465,  §  387,  p.  454;  Sec.  1496,  i  763,  p. 
928;  Sec.  1575,  ^  175,  p.  225;  Sec.  1624,  «627,p.  753;  Sees.  1670, 1671,  $ 
766,  p.  931;  Sees.  1721,  1722,  §  772,  p.  942;  Sec.  1941,  §  444,  p.  629;  Sec. 
2243,  §  660,  p.  787;  Sec.  3050,  §  768,  p.  936;  Sec.  3275,  §  303,  p.  350;  Sec. 
3483,  §  555,  p.  660.  Code  Civil  Procedure.  Sec.  318,  i  242,  p. 
284;  Sec.  325,  $  41,  pp.  67,  68;  Sec.  409,  §  455,  p.  546;  Sec.  671,  §  452, 
p.  542;  Sec.  707,  §  438,  p.  521,  Sees.  726,  728,  i  534,  pp.  635,  636;  Sees. 
738,  739,  ^  598,  p.  716;  Sec.  764,  §  562,  p.  667;  ^  741,  p.  901;  Sec.  777,  § 
297,  p.  345;  Sec.  957,  §  534,  p.  636;  Sec.  963,  §  337,  p.  387;  Sec.  1111,  f 
440,  p.  524;  Sec.  1160,  §  346,  p.  400;  Sec.  1183,  §  495,  p.  574;  i  505,  p. 
597;  i  512,  p.  608;  Sec.  1184,  §  503,  p.  593;  $  512,  p.  608;  Sec.  1185,  ^ 
495,  p.  575;  Sec.  1187,  ^  505,  p.  597;  Sees.  1195, 1201,  $  512,  p.  608;  Sec. 
1238,  §  198,  p.  236;  Sec.  1242,  §  395,  p.  467;  Sees.  1248,  1254,  §  672,  p. 
801;  Sec.  1452,  §  599,  p.  717;  Sees.  1465,  1466,  1468,  i  398,  pp.  473,  474; 
Sec.  1485,  §  398,  p.  474;  Sec.  1561,  i  786,  p.  955;  Sees.  1577,  1578,  §  337, 
p.  387;  Sec.  1675,  §  606,  p.  726;  Sees.  1782,  1783,  §  375,  p.  436.  Polit- 
ical Code.  Sees.  2692,  ^  282,  p.  325;  §  261,  p.  299;  Sees.  3105,  3106,  $ 
64,  p.  91.  Sec.  3344,  §  760,  p.  911;  Sees.  3492,  3500,  §  581,  p.  690;  Sec. 
3514,  i  581,  p.  690;  Sec.  3780,  §  735,  p.  888;  Sec.  3785,  §  735,  p.  888;  § 
737,  p.  894;  Sees.  3786,  3787,  §  787.  pp.  892,  894.  Deering's  Codes 
and  Statutes  (1885).  Vol.  2.  Sees.  142,  143,  146,  147, 148,  164, 
167, 172, 177,  1238, 1265,  1386,  cl.  9, 1401, 1402,  §  80,  pp.  109,  110,  113. 

Hittell's  General  Laws.    Sees.  3564-3573,  i  80,  p.  113.    Stat- 
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utes  &  Amendments,  p.  164,  4  505,  p.  507.    Laws.    1850,  p. 

254,  §  472,  p.  566;  1850,  Act  Apr.  16,  Sec.  19,  §  472,  p.  566;  1852,  Act. 
Jan.  30,  4 112,  p.  160;  1855,  Act  Apr.  28,  4  582,  p.  692;  187a-74,  p.  345; 
Sec.  1,  i  183,  p.  232;  1874,  Act  Feb.  7,  4  112,  p.  160;  1885,  Act  Mar.  9, 
i  340,  p.  393;  §  572,  p.  677;  1885,  Act  Mar.  12,  4  735,  p.  888;  1891,  p. 
425,  $  80,  p.  109:  1893,  p.  71,  4  80,  p.  109. 

COLORADO. 

Constitution.  Art.  2,  Sec  14;  Art.  16,  Sec.  7,  4  261,  p.  300; 
Art.  2,  Sec.  15,  i  277,  p.  319;  i  278,  p.  321;  Art  10,  Sec.  3,  i  721,  p.  863. 
General  Statutes.  Pp.  539,  540,  i  387,  p.  454;  Sec.  215,  i  637,  p. 
769;  Sec.  389,  i  380,  p.  441 ;  Sec.  1310,  4  592,  p.  704;  §  637,  p,  769;  Sec 
1594,  §  375,  p.  435;  Sec  1596,  i  52,  p.  79;  Sec.  1632,  §  388,  p:  458;  Sec 
1667,  i  506,  p.  597;  Sec  2140,  §  504,  p.  596;  Sec.  2141,  4  605,  p.  597;  Sec 
2148,  i  498,  p.  581;  Sec.  2174.  i  373,  p.  433;  Sec  2186,  Ml>  P-  68;  Sec. 
2187,  i  31,  p.  57;  Sec  2409,  i  583,  p.  693;  Sec  2681,  §  348,  p.  402;  Sec 
2798,  i  750,  p.  911;  Sees.  2818,  2912,  i  728,  p.  876;  Ch.  90,  4  587,  p.  700; 
Ch.  108,  §  584,  p.  695;  Lien  Act,  Sec  7,  §  612,  p.  608.  Mills'  Anno- 
tated Statutes.  Sec  439,  §  184,  p.  232;  Sec  1524,  $  209,  p.  246;  Sec 
1717,  i  672,  p.  801;  Sec  1721,  4  277,  p.  319;  Sec.  1976,  i  430,  p.  511;  Sees. 
2132,  2133,  §  389,  p.  459;  Sec  2272,  «  783,  p.  962;  Sec.  2923,  4  41,  p.  68; 
Sees.  3634, 3636,  «  592,  p.  704;  Sees.  3888,  3894,  3901,  3902,  ^  736,  p.  891; 
Sec  3902,  $  737,  p.  893;  Sec.  3904,  §  706,  p.  841.  Code  (1887).  Sec 
41,  $  549.  p.  653;  Sec.  272,  i  616,  p.  739.  Civil  Code.  Sec  255,  i  599, 
p.  717;  Sees.  256,  256,  §  594,  p.  709;  §  596,  p.  710;  Sees.  266,  267,  269,  4 

243,  p.  285.  Code  Civil  Procedure.  Sec  254,  §  669,  p.  796.  Laws. 

1877,  Gen.  Laws,  p.  396,  i  272,  p.  314;il881,  p.  239,  Sec.  4,  $  584,  p.  695; 
1883,  Ch.  21,  Sec.  242,  i  282,  p.  326;  1883,  Ch.  21,  Sec.  243,  4  278,  p.  821; 
1887,  p.  238,  Sec  1,  «  59,  p.  86;  1889,  p.  247,  f  610,  p.  604;  1889,  p.  249,  i 
606,  p.  697;  1891,  p.  256,  i  592,  p.  704. 

CONNECTICUT. 

General  Statutes.  Sees.  618,  621,  622,  i  138,  p.  187;  Sec 
1871,  §  64,  p.  91;  Sec.  2703,  i  10,  p.  34;  Sec  3018,  f  495,  p.  575;  Sec 
3681,  4  750,  p.  911.  Laws.  1849,  Pub.  Acts,  Ch.  7,  i  64,  p.  91;  1803, 
p.  391;  Sec.  6,  p.  393;  Sec  14,  i  474,  pp.  566,  667. 

DAKOTA. 

Compiled  Laws.  Sec  2686,  i  46,  p.  76.  Laws.  1883,  Ch. 
99,  i  721,  p.  863. 

FLORIDA. 

Constitution.  Art.  10,  §  138,  p.  187;  §  394,  p.  465.  Revised 
Statutes.  Sees.  454,  455,  §  684,  p.  814;  ^  688,  p.  817;  Sec  1516,  § 
259,  p.  296;  Sec  1963,  4  406,  p.  483.  McCiellan's  Dlgrest.  P. 
722,  §  503,  p.  593;  p.  755,  Sec.  6,  §  476,  p.  667;  p.  765,  Sec.  3,  §  406,  p. 
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483.  Laws.  1828,  Act.  Nov.  15,  (  22,  p.  46;  1828,  Act.  Nov.  22,  i  22, 
p.  46;  1856,  Act.  Dec.  27,  4  679,  p.  811;  1874,  Ch.  1976,  $  736,  p.  891; 
1877,  Ch.  9042,  «  612,  p.  609;  1881,  Ch.  3244,  Sec.  3, «  259,  p.  296;  1883 
Ch.  3413,  Sec.  26, «  729,  p.  879;  i  766.  p.  891;  1885,  Ch.  3595,  Act.  Feb.  12: 
i  677,  p.  806;  1885,  Ch.  3611,  i  612,  p.  609;  1885,  Act  Feb.  16,  i  503,  p. 
693;  1887,  Ch.  3712,  Act,  June  8,  i  677,  p.  808;  1887,  Ch.  3747,  §  512,  p. 
«09;  1887,  Ch.  3826,  Act,  Jtme  7,  §  679,  p.  810;  1891,  Chs.  4010,  4011,  { 
731,  p.  881;  1891,  Ch.  4043,  §  517,  p.  614;  1891,  Ch.  4043,  Act,  June  9,  § 
679,  pp)  810,  811;  1893,  p.  73,  i  475,  p.  667. 

GEORGIA. 

Constitution.  Art.  7,  Sec.  2,  Par.  2,  §  721,  p.  863;  Art.  9, 
Sec.  1,  i  389,  p.  458.  Cobb'S  Digest.  PP.  227,  230,  «  787,  p.  956< 
Code.  Sec.  798,  i  721,  p.  863;  Sec.  1753,  i  385,  p.  452;  Sec.  1763,  i 
135,  p.  184;  Sees.  1969>1971,  §  523,  p.  621;  Sec.  1978,  i  433,  p.  515;  Sec. 
1979,  §503,  p.  593;  «  512,  p.  609;  Sec.  1960,  ^512,  p.  609;  Sees.  1984f 
1985,  i  496,  p.  577;  §  512,  p.  609;  Sec.  1991,  ^  433,  p.  515;  Sec.  2002,  i 
^9,  p.  458;  Sec.  2024,  i  397,  p.  473;  Sec.  2025,  «  394,  p.  465r  Sec.  2249,  4 
294,  p.  340;  Sec.  2419,  i  69,  p.  97;  Sec.  2681,  ML  P-  68;  Sec.  2706,  f  186, 
p.  232;  Sec.  2706a,  §  476,  p,  567;  Sec.  3195,  i  69,  p.  97;  Sec.  3654,  4  770, 
p.  940;  Sec.  5210,  i  389,  p.  458.  Laws.  1888,  p.  139,  $  15,  p.  39;  1893, 
p.  37,  i  186,  p.  233. 

IDAHO. 

Revised  Statutes.  Sees.  2477,  2478,  2480-82,  2495-97,  2505, 
2829,  2921,  3036,  3073,  5447,  6702,  5712, 6713,  i  81,  pp.  113, 114., 

ILLINOIS. 

Constitution.  Art.  4,  Sec  22,  §  47,  p.  75;  Art.  11,  Sec.  14,  \ 
267,  p.  309.    Starr  &  Curtis's  Annotated  Statutes.    Vol.  1, 

p.  896,  i  139,  p.  187;  p.  1200,  Sec.  9,  i  754,  p.  916;  Vol.  2, 1638,  §  534,  p. 
«36;  Vol.  2;  1723,  i  562,  p.  667.    Revised  Statutes  (1845).    Ch. 

25,  Div.  1,  Sees.  17-21,  «  148,  p.  197.    Revised  Statutes  (1874). 

Ch.  24,  Art.  5,  Sec.  1.  CI.  31,  §  781,  p.  949;  Ch..24,  Art.  5,  Sec.  1,  Par. 
^,  i  267,  p.  309;  Ch.  109,  Sec.  7,  ^  575,  p.  680;  Ch.  116,  Par.  29,  i  622, 
p.  745;  Sec.  216,  §  41,  p.  67.  Revised  Statutes.  Ch.  22,  Sees.  44, 
45,  i  450,  p.  540;  Ch.  24.  Art.  5,  Sec.  1,  Par.  25,  §  675,  p.  806;  Ch.  80, 
Sec.  3,  i  762,  p.  925;  Ch.  30.  Sec.  6,  §  655,  p.  780;  Ch.  39,  Sec.  1,  CI.  6, 
4  203,  p.  240;  Ch.  41,  Sec.  3,  i  138,  p.  187;  Ch.  45,  Sees.  6, 10,  22,  i  259, 
p.  296;  Ch.  45,  Sec.  25,  §  245,  p.  286;  Ch.  52,  Sec.  4,  §  396,  p.  470;  Ch. 
69,  Sec.  2,  i  697,  p.  828;  Ch.  77,  Sec.  6,  i  259,  p.  296;  §  328,  p.  377;  Ch. 
77,  Sec.  12,  i  330,  p.  380;  Ch.  77,  Sec.  14,  §  550,  p.  655;  Ch.  77,  Sec.  20, 
i  651,  p.  775;  Ch.  77,  Sec.  29,  i  427,  p.  507;  Ch.  77,  Sec.  30,  i  538,  p.  640; 
Ch.  79,  Sees.  95,  96,  ^328,  p.  377;  Ch.  82,  Sees.  30-33,  i  503,  p.  591;  Ch 
82|  Sees.  65^7,  i  498,  p.  580;  «  503,  p.  593;  Ch.  86,  Sec.  13,  i  418,  p.  495; 
Ch.  100,  Sec*  1,  i  550,  p.  655;  Ch.  120,  Sec.  2,  4  721,  p.  864;  Ch.  120, 
doc.  129,  «  1f40,  p.  899;  Ch.  120,  Sec  194,  ^  731,  p.  881;  Ch.  120,  Sec. 


970  INDEX   TO    STATUTES. 

216,  i  735,  p.  888.    Revised  Statutes  (1891).    Ch.  24,  An.  8, 

Sec.  5,  i  721,  p.  863;  Ch.  30,  Sec.  13,  §  310,  p.  359;  Ch.  30,  Sec.  IS,  ^ 
465,  p.  561;  Ch.  39,  Sec.  41,  «  133,  p.  181;  Ch.  42,  Sec.  78,  i  776,  p.  945; 
Ch.  48,  Sec.  1,  i  129,  p.  178;  Ch.  52,  Sec.  1,  i  387,  p.  456;  i  395,  p.  468; 
Chap.  52,  Sec.  2,  $  383,  p.  464;  Ch.  52,  Sec.  4,  i  395,  p.  468;  §  393,  p. 
464;  Ch.  57,  Sec.  1,  4  346,  p.  400;  Ch.  57,  Sec.  2,  $  346,  p.  400;  Ch.  57, 
Sec.  5,  §  348,  p.  402,  Ch.  68,  Sec.  15,  i  478,  p.  567;  Ch.  80,  Sec.  14,  ^  348, 
p.  402;  Ch.  82,  «  505,  p.  598;  Ch.  99,  Sec.  10,  i  19,  p.  42;  Ch.  116,  Sees. 
6-29,  §  598,  p.  716;  Ch.  121,  Sec.  71,  §  781,  p.  949;  Ch.  142,  Sec.  1,  ^41, 

p.  190.  Revised  Statutes  (1892).  Ch.  120,  Sec.  217,  §  736,  p. 
892.  Revised  Statutes  (1893).  Ch.  30,  Sec.  5,  §  404,  p.  479; 
Ch.  41,  Sec.  10,  §  787,  p.  956;  Ch.  52,  Sec.  2,  §  396,  p.  470;  Ch.  76,  Sec. 
1, 4  404,  p.  479;  Ch.  83,  Sec.  11,  i  706,  p.  842;  Ch.  114,  Sec.  20,  4  673,  p. 
804.  Laws.  1887,  Mechanic's  Lien  Act,  Sec.  35,  i  512,  p.  609;  1887, 
Act  June  16,  §  47,  pp.  75,  76. 

INDIANA. 

RevlSidd  Statutes  (1881).  Sec.  286,  i  775,  p.  945;  Sec.  774,  § 
651,  p.  775;  Sec.  1056.  ^  245,  p.  287;  Sec.  1941,  i  752,  p.  913;  Sees.  2483, 
2484,  2487,  2495,  i  203,  p.  241;  Sec.  2508,  i  406,  p.  483;  Sees.  2880,  2885, 
§  143,  p.  192;  Sec.  2892,  «  148,  p.  192;  Sec.  2976,  i  663,  p.  790;  Sec.  2981. 
i  762,  p.  925;  Sec.  2988,  §  762,  p.  924;  Sec.  3903,  §  13,  p.  37;  Sec.  3953,  ^ 
677,  p.  807;  Sees*.  4328,  4329,  §  581,  p.  690;  Sec.  4394,  i  538,  p.  640;  Sees. 
4834,  4848,  i  340,  p.  393;  Sees.  4848-4856,  §  340.  p.  393;  Sec.  4921,  §  353,  p. 
408;  Sees.  5117,  5119,  5123,  §  479,  pp.  567,  568;  Sees.  5208,5209,  §  430,  p. 
511;  Sec.  5955,  i  575,  p.  679;  Sec.  6443,  i  740,  p.  899.  Revised  Stat- 
utes (1894).  Sec.  272,  §  598,  p.  716;  Sec.  1084,  §  598,  p.  716;  Sees. 
2465-2469,  2484,  2491,  2505,  §  339,  p.  391;  Sec.  2642,  §  353,  p.  408;  Sec. 
2644,  §  203,  p.  241;  Sec.  2649,  §  353,  p.  408;  Sec.  2652,  $  203,  p.  241;  Sec. 
272«J,  i  69,  p.  97;  Sees.  3378,  3380,  §  293,  pp.  337,  338;  Sees.  3396-3398,  k 
663,  p.  790;  Sec.  5153,  §  14,  p.  39;  Sec.  7106,  i  606,  p.  726.  Sees.  7257, 
7258,  4  504,  p.  596;  Sec.  8603,  §  731,  p.  881.  Elliott's  Supplement. 
Sees.  1077, 1078,  §  341,  p.  394;  Sec.  1692,  §  503,  p.  593;  Sec.  1706,  i  512» 
p.  609;  Sec.  2142,  i  732,  p.  885;  Sec.  2143,  §  728,  p.  876;  Sec.  2144,  «  732, 
p.  885;  Sec.  2147,  §  738,  p.  896.  Laws.  1871,  Act,  Feb.  15th,  «  738, 
p.  896;  1872,  Act,  Dec.  21,  i  738,  p.  896;  1883,  p.  40,  Sec.  5,  §  503,  p- 
593;  1883,  Act  Mar.  6th,  Sec.  5,  4  503,  p.  591;  1885,  p.  148,  «  341,  p.  394; 
1889,  p.  22,  §  282,  p.  326;  1889,  p.  257,  i  503,  p.  593;  i  505,  p.  597;  1889, 
Act  Mar.  6,  §  282,  p.  326;  1889,  Act  Mar.  9,  §  503,  p.  591;  1889,  Act  Mar. 
11,  §  203,  p.  241;  1891,  p.  399,  §  340,  p.  398. 

IOWA. 

Code.  Sec.  277,  $  187,  p.  233;  Sec.  464,  i  15,  p.  39;  i  18,  p.  42; 
Sec.  465,  4  282,  p.  328;  Sec.  476,  i  59,  p.  91;  Sec  479,  ^  282,  p.  326;  Sec 
845,  §  731,  p.  881;  Sec.  865,  §  722,  p.  866;  Sec  870,  i  725,  p.  871;  i  725, 
p.  872;  §  726,  p.  875;  Sec.  892,  i  735,  p.  888;  Sec  894,  i  735,  p.  889;  Sec 
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89t,  §  732,  p.  885;  i  733,  p.  886;  Sec.  902,  Sec.  712,  p.  860;  §  738,  p.  896; 
Sec.  1260,  §  676,  p.  806;  Sec.  1265,  $  673,  p.  804;  Sec.  1268,  §  342,  p. 
394;  Sec.  1289,  ^  750,  p.  911;  Sec.  1308,  «  750,  p.  911;  Sees.  1489-1498,  ^ 
340,  p.  393;  Sec.  1507,  $  340,  p.  393;  Sec.  1558,  i  724,  p.  870;  Sec.  1612, 
$  724,  ip.  871;  Sec.  1938,  §  519,  p.  616;  Sec.  1941,  §  639,  p.  770;  Sec. 
1955,  i  187,  p.  233;  Sec.  1990,  i  395,  p.  468;  Sees.  1976-1987,  «  411,  p. 
487;  Sec.  1996,  i  399,  p.  475;  Sec.  2007,  §  397,  p.  470;  Sec.  2008,  §  400, 
p.  476;  i  397,  p.  470;  Sec.  2017,  4  433,  p.  615;  Sec.  2019,  §  572,  pp.  677, 
678;  Sec.  2030,  §  572,  p.  677;  Sec.  2136,  §  512,  p.  609;  Sec.  2204,  ^  408,  p. 
484;  Sees.  2241-2243,  §  587,  p.  700;  Sees.  2342,  2343,  «  637,  p.  769;  Sees. 
2402,  i  337,  p.  387;  §  335,  p.  384;  Sec.  2403,  §  335,  p.  384;  Sec.  2452,  ^ 
787,  p.  957;  Sees.  2505,  2506,  §  672,  p.  801;  See.  2519,  §  726,  p.  874;  See. 
2610,  i  725,  p.  872;  See.  2628,  $  455,  p.  546;  See.  2882,  4  452,  p.  542;  i 
12A,  p.  869;  See.  2903,  4  612,  p.  735;  Sees.  3102-3105,  3123,  §  651,  p.  775; 
Sec.  3121,  §  652.  p.  777;  Sec.  3221,  $  651,  p.  775;  Sec.  3264,  §  438,  p.. 
521;  Sec.  3305,  $  561,  p.  665;  See.  3331,  §  555,  p.  659;  See.  3332,  ^  775, 
p.  945;  See.  3635,  §  602,  p.  721;  *  775,  p.  945;  See.  3666,  §  572,  p.  677; 
$  703,  p.  836;  Sec.  4717,  §  724,  p.  869.  Laws.  1853,  Ch.  12,  §  637,  p. 
769;  1855,  Ch.  142,  §  637,  p.  769;  1878,  Ch.  164,  i  187,  p.  233;  15th  Gen. 
Assem.,  Ch.  8,  See.  2,  §  606,  p.  725;  16th Gen.  Assem.,  Ch.  100,  i  724, 
p.  870;  16th  Gen.  Assem.  Ch.  100,  Sees.  6,  7,  §  503,  p.  591;  16th  Gen. 
Assem.,  Ch.  130,  See.  3,  §  64,  p.  91;  22nd  Gen.  Assem.,  Ch.  86,  i  46,  p.. 
74;  4  47,  p.  76;  22nd  Gen.  Assem.,  Ch.  99,  §  187,  p.  233. 

KANSAS. 
General  Statutes  (1889).    Par.  2599,  i  203,  p.  241;  Par. 

4737,  §  510,  pp.  604,  605;  Pars.  5780,  6959,  §  581,  p.  690;  Par.  6991,  i 
737,  p.  894.  Civil  Code.  See.  467,  §  626,  p.  750;  See.  594,  §  597,  p. 
714;  Sees.  638e,  638f,  i  499,  p.  584.  LaW8.  1877,  Ch.  39,  §  738,  p. 
896;  1877,  Ch.  127,  §  517,  p.  614;  1881,  Ch.  203,  §  310,  p.  359;  1887,  Ch. 
179,  Sees.  1,  2,  i  499,  p.  584;  1887,  Ch.  184,  §  673,  p.  803;  1889,  Ch.  110, 
i  282,  p.  326;  1893,  Ch.  109,  §  651,  p.  774;  1893,  Ch.  109,  See.  27,  i  334,. 
p.  383. 

KENTUCKY. 

Constitution.  Art.  13,  Sec.  1,  §  721,  p.  864;  Art.  13,  See.  14, 
«  269,  p.  310;  See.  216,  §  673,  p.  804.  Revised  Statutes  (1867)* 
P.  553,  Sec.  1,  §  359,  p.  415.  General  Statutes.  Ch.  11,  See.  2,  i 
43,  p.  71;  Ch.  18b,  i  279,  p.  321;  Ch.  22,  §  701,  p.  833;  Ch.  22.  See.  1,  ^ 
524,  p.  622;  Ch.  24,  See.  10,  §  636,  p.  768;  Ch.  24,  See.  20,  i  480,  p.  568; 
Ch.  24,  See.  21,  §  188,  p.  233;  §  480,  p.  568;  Ch.  31,  Sec.  5,  i  204,  p.  242; 
Ch.  31,  Sec.  9,  §  209,  p.  246;  Ch.  31,  Sec.  12,  §  787,  p.  957;  Ch.  38,  Art. 
12,  Sees.  9, 11,  i  332,  p.  381;  Ch.  38,  Art.  13,  i  386,  p.  453;  i  393,  p.  463; 
Ch.  38,  Art.  13,  Sees.  9, 10,  §4  399,  400,  p.  475;  Ch.  38,  Art.  13,  See.  13, 
i  395,  p.  467;  Ch.  38,  Art.  13,  See.  14,  i  397,  p.  473;  Ch.  38,  Art.  13, 
See.  16,  ^  389,  p.  459;  Ch.  38,  Art.  15,  See.  2,  $  329,  p.  378;  Ch.  39,  Art. 
2,  See.  34,  4  107,  p.  156;  Ch.  44,  Art.  2,  Sec.  1,  i  369,  p.  415;  i  107,  p. 
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156;  Ch.  44,  Art.  2,  Sec.  2,  i  373,  p.  433;  Ch.  44,  Art.  2,  Sec.  3,  i 
107,  p.  156;  Ch.  48,  Art.  2,  Sec.  16,  $  375,  p.  436;  Cb.  42,  Sec.  9,  Subd. 
3,  ^  783,  p.  952;  Ch.  52,  Art.  2.  4  137,  p.  186;  «  480,  p.  668;  Cb.  62,  Art.  2, 
Sec.  2,  §  495,  p.  575;  Cb.  52,  Art.  4,  Sec.  1,  i  137,  p.  186;  Ch.  62,  Art.  4, 
Sec.  5,  §  138,  p.  187;  Cb.  62,  Art,  4,  Sec.  8,  4  206,  p.  244;  Cb.  63,  Art.  I, 
Sec.  7,  4  295,  p.  340;  Cb.  63,  Art.  1,  Sec.  8,  §  294,  p.  340;  Cb.  63,  Art.  1, 
Sec.  19,  §  663,  p.  790;  Cb.  63,  Art.  1,  Sec.  21,  §  762,  p.  925;  Cb.  63,  Art. 
1,  Sec.  27,  i  304,  p.  352;  Cb.  63,  Art.  5,  Sec.  6,  i  564,  p.  669;  Ch.  63, 
Art.  6,  §  427,  p.  507;  Ch.  63,  Art.  8,  §  651,  p.  775;  Ch.  63,  Sec.  22,  §  759, 
p.  921;  Ch.  66,  Art.  2,  Sec.  12,  i  433,  p.  515;  Cb.  67,  Art.  7.  Sec.  21,  f 
330,  p.  379;  Ch.  68,  Art.  1,  Sec.  22,  i  760,  p.  922;  Cb.  70,  Art.  1,  i  405, 
p.  575;  Ch.  71,  Art.  1,  Sees.  1,  2,  $  709,  p.  845;  Ch.  71,  Art.  1,  Sec.  3, 
i  707,  p.  843;  Cb.  71,  Art.  3,  Sees.  2,  6,  $  712,  p.  850;  Ch.  72,  Sec  4,  i 
634,  p.  764;  Ch.  75,  Art.  5,  i  775,  p.  945;  Cb.  75,  pp.  941,  942,  §  329,  pp. 
378,  379;  Ch.  80,  Art.  1,  Sec.  1,  (  411,  p.  487;  Ch.  92,  Art.  1,  Sec.  1,  f 
720,  p.  863;  Ch.  92,  Art.  1,  Sec.  2,  i  728,  p.  876;  Ch.  92.  Art.  9,  f  735,  p. 
889;  Ch.  109,  Sec.  3,  §  689,  p.  702;  i  592,  p.  704;  Cb.  113,  Sees.  4,  6,  ( 
480,  p.  568;  Cb.  113,  Sec.  28,  «  339,  p.  391;  p.  759,  4  341,  p.  394;  (1888). 
Appendix,  1,  i  597,  p.  714.  Civil  Code.  Sec.  35,  subd.  4,  $  375,  p. 
436;  Sec.  53,  i  562,  p.  667;  Sec.  62,  $  606,  p.  726;  Sec.  81,  i  375,  p.  436; 
Sec  125,  §  218,  p.  257;  Sec  125,  subd.  2,  §  259,  p.  296;  Sec.  296,  4  612,  p. 
735;  Sec  376,  i  606,  p.  726;  Sec.  425,  «§  409,  410,  p.  485;  Sec  439,  i  334, 
p.  383;  Sec.  461,  i  348,  p.  402;  Sec  489,  subd.  5,  i  375,  p.  436;  Sec.  490, 
i  562,  p.  667;  Sec  491,  «  106,  p.  154;  «  562,  p.  667;  Sec.  692,  i  460,  p.  650; 
Sec.  694,  i  774,  p.  944;  Sec.  732,  subd.  7,  i  108,  p.  156;  Tit.  10,  Cb.  14, 
dec  63;  Tit.  10,  Cb.  15,  «  606,  p.  726;  p.  241,  «  760,  p.  922.  Laws. 
1798,  Act,  Dec  22,  i  592,  p.  704;  1854,  Act,  Mar.  9,  i  599,  p.  718;  1862, 
Act,  Aug.  23,  $  427,  p.  507;  1869-70,  Vol.  1,  p.  181,  $  720,  p.  863;  1882, 
Act,  Apr.  22,  i  721,  p.  864;  1890,  Act,  Apr.  22,  (  721,  p.  864;  1892,  Act, 
Nov.  11,  Art.  9,  Sec.  15,  §  740,  p.  899;  1893,  Act.  May  16,  (  695,  p.  825. 

LOUISIANA. 
Constitution  (1879).    Art.  207,  «  721,  p.  864.    Civil  Code. 

Art.  10,  i  605,  p.  724;  Art.  49,  i  259,  p.  296;  Art.  64,  §  82,  p.  120:  Arts. 
123-155,  §  82,  pp.  118,  121;  Art.  129,  §  406,  p.  483:  Art.  361,  i  375,  p. 
436;  Art.  665,  f  678,  p.  809.  Arts.  915,  916,  §  82,  p.  118;  Art.  2157,  ( 
438,  p.  521;  Art.  2334,  §  82,  p.  114;  Art.  2360,  §  133,  p.  181;  Art.  2382,  i 
203,  p.  241;  Arts.  2386,  2392,  i  82,  pp.  114-118;  Art.  ^93,  $  71,  p.  99; 
Arts.  2397,  2399-2406,  §  82,  pp.  114-118;  Art.  2407,  §  82,  p.  120;  Arts. 
2408-2415,  2418,  2421,  2423-2434,  §  82,  pp.  114-118;  Art.  2420,  $  82,  p. 
122:  Art.  2424,  i  70,  p.  99:  Sec.  2799,  4  70,  p.  98:  Art.  2807,  §  82,  p. 
119:  Sec.  3436,  ^  41,  p.  68.  Laws.  1882,  Act,  4,  i  82,  pp.  116, 122; 
1882,  Act,  No.  43,  ^  375,  p.  436:  1890,  Act  No.  132,  §  672,  p.  801. 

MAINE. 

Revised  Statutes.    Ch.  6,  Sec  6,  §  721,  p.  864;  Ch.  6,  Sec. 
188,  §  731,  p.  881;  Cb.  63,  ^  783,  p.  952. 
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MARYLAND. 

Code.  Ai::^.  16,  Sees.  36, 37,  45,  §  375,  p.  436;  Art.  16,  Sec.  188, 
i  651,  p.  775;  Art.  16,  Sec.  Idd,  §  427,  p.  506;  Art.  21,  Sec.  11,  §  295,  p. 
342;  Art.  23,  Sec.  167,  (  672,  p.  801;  Art.  53,  Sees.  4-6,  §  348,  p.  402; 
Art.  63,  Sec.  8,  i  501,  p.  587;  Art.  63,  Sec.  25,  §  510,  p.  605.  Public 
Laws.  Art.  45,  Sees.  1,  2,  §  7d3,  p.  964.  Laws.  1832,  Ch.  308,  ^ 
59,  p.  91;  1892,  Ch.  267,  4  793,  p.  964;  1890,  Ch.  394,  i  793,  p.  964;  1894^ 
P.  456,  i  481,  p.  568. 

MASSACHUSETTS. 
Colony  Ordinance  of  1641-47.    i  688,  p.  817.    Public 

Statutes.  Ch.  ll.  Sec.  5,  CI.  3,  §  721,  p.  864;  Ch.  12,  Sec.  49,  i  735,. 
p.  889;  Ch.  39,  Sec.  54,  i  677,  p.  808;  Ch.  51,  Sec.  3,  §  272,  p.  314;  Ch. 
52,  Sec.  15,  4  264,  p.  305;  Ch.  91,  Sees.  97-99,  i  783,  p.  952;  Ch.  120,. 
Sees.  18-20,  «  427,  p.  507;  Ch.  123,  Sec.  8,  «  397,  p.  473;  Ch.  124,  Sees. 
13, 14,  4  138,  p.  187:  Ch.  126,  See.  4,  i  294,  p.  340;  Ch.  148,  Sec.  7,  i  201,. 
p.  239;  Ch.  150,  Sees.  1,  2,  ^  496,  p.  577;  Ch.  151,  Sec.  4,  $  606,  p.  726;  Ch. 
157,  Sees.  96,  98,  (  359,  p.  415;  Ch.  172,  Sees.  29,  45,  $  329,  p.  379;  Ch. 
176,  i  601,  p.  719;  Ch.  178,  Sees.  48,  65,  «  562,  p.  667;  Ch.  191,  $  496,  p. 
577;  Ch.  191,  Sees.  1-4,  i  512,  p.  609:  Ch.  191,  Sec.  6,  4  504,  p.  595;  Ch. 
191,  Sec.  36,  i  495,  p.  575;  Ch.  196,  See.  1,  $  241,  p.  282;  Ch.  237,  i  310,. 
p.  358.  Statutes.  1861,  Ch.  100,  $  41,  p.  68;  1866,  Ch.278,  Sec.  8  i  675» 
p.  806;  1882,  Ch.  237.  «  530,  p.  630;  1883,  Ch.  223,  Sec.  13,  i  606,  p.  725; 
1885,  Ch.  217,  Sec.  4,  i  282,  p.  326;  1889,  Ch.  265,  i  64,  p.  91;  1889,  Ch. 
465,  §  721,  p.  864;  1891,  Ch.  220,  §  551,  p.  656;  1892,  Ch.  171,  Sec.  1,  ^ 
342,  p.  394.  Laws.  1885,  Ch.  374,  See.  Ill,  i  444,  p.  529;  1887,  Ch. 
430,  §  677,  p.  808. 

MICHIGAN. 

Constitution.  Art.  16,  See.  3,  (  397,  p.  473.  HowelPs 
Statutes.  Ch.  93,  §  282,  pp.  325,  326;  Ch.  272,  Sees.  6890,  6894, 
6897,  ^  752,  p.  913;  Ch.  286,  Sec.  25,  (  259,  p.  296;  Sec.  3332,  $  672,  p. 
801;  Sec.  4639,  f  68,  p.  96;  Sec.  5052,  Subd.  6,  §  721,  p.  864;  See.  5569,  ^ 
668,  pp.  790,  791;  §  755,  p.  917;  Sec.  5571,  §  755,  p.  917;  Sec.  5660,  §  190, 
p.  233;  Sec.  5678,  §  622.  p.  746;  Sec.  5733,  §  139,  p.  188;  Sec.  5744,  i  138, 
p.  187;  Sec.  5772a,  subds.  2,  3,  ^  209^  p.  247;  See.  5774,  (  480,  p.  511; 
Sees.  5780,  5781,  i  205,  p.  244;  See.  5844,  i  335,  p.  384;  See.  5983,  §  559» 
p.  663;  See.  6076,  §  338,  p.  390;  Sec.  6105,  §  335,  p.  384;  Sec.  6116,  §  330, 
p.  379;  Sec  6173a,  i  328,  p.  378;  See.  6179,  i  754,  p.  915;  Sec.  6203,  ^ 
364,  p.  422;  See.  6293,  $  460,  p.  550;  Sec.  6719,  (  375,  p.  436;  See.  7812, 
§  743,  pp.  902,  903;  Sees.  7850,  7852,  $  559.  p.  663;  Sec.  8498,  §  544,  p. 
646;  Sec.  8506,  i  312,  p.  361;  See.  8689,  Subd.  1,  «  712,  p.  850;  Sec. 
8700,  i  41,  p.  66;  Sec.  8736,  i  334,  p.  383;  Vol.  3,  Sec.  1170,  n.  1,  §  775, 
p.  945;  Vol.  3,  See.  1170^6,  «  737,  p.  893.  Laws.  1855,  No.  145,  i  68, 
p.  97;  1856-57,  p.  85,  §  585,  p.  696;  1857,  No.  126,  i  585,  p.  696;  1865,  Act 
No.  315,  i  622,  p.  745;  1865,  Special  Laws.  Ch.  2,  8,  §  721,  p.  864;  1869, 
Act  No.  169,  Sec.  165,  §  728,  p.  876;  1885,  No.  216,  i  507,  p.  600;  1885, 
pp.  293,  295,  i  512.  p.  609;  1885,  p.  469,  §  585,  p.  696;  1887,  p.  363,  i  512, 
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p.  609;  1889,  Act  No.  227,  ^  328,  p.  378;  1889,  Act  No.  243,  4  460,  p.  550; 
1889,  Local  Act.  No.  388,  §  282,  p.  326;  1889,  LK>cal  Acts  No.  388,  Sec. 
15,  ^  267,  p.  309:  1891,  p.  131,  «  190,  p.  234;  1891,  Act.  No.  94,  M*  P- 
19;  1891,  Act  No.  200,  Sees.  73,  74,  80,  ^  637,  p.  768;  1883,  p.  224,  (  190, 
p.  234:  1893.  Act  No.  206,  i  632,  p.  762. 

MINNESOTA. 

Constitution.  Art.  9,  Sec.  3,  ^  721,  p.  864.  General  Stat- 
utes (1878).  Ch.  8,  Sec.  177,  i  637,  p.  769;  Ch.  11,  Sec.  5,  (  721,  p. 
864;  Ch.  11,  Sec.  97,  i  706,  p.  841;  Ch.  34,  Sec.  47,  i  14,  p.  38;  Tit.  1,  Ch. 
34,  §  260,  p.  298;  Ch.  39,  Sees.  21,  22,  i  449,  p.  539;  Ch.  43,  Sees.  7,  8,  $ 
349,  p.  403;  Ch.  45,  Sec.  10,  i  298,  p.  346;  Ch.  45,  Sees.  14,  15,  f  304,  p. 
352:  Ch.  40,  Sec.  21,  i  634,  p.  764;  Ch.  41,  Sec.  10,  §  510,  p.  606;  Ch.  43, 
i  762,  p.  925;  Ch.  45,  Sec.  46,  i  180,  p.  230;  Ch.  57,  Sec.  51, 4  375,  p.  436; 
Ch.  62,  Sec.  24,  §  139,  p.  188;  Ch.  65,  Sec.  37,  §  602,  p.  721;  Ch.  66,  Sees. 
13,  14,  §  510,  p.  605:  Ch.  66,  Sec.  125,  i  '332,  p.  381;  ^  653,  p.  779;  Ch.  66, 
Sec.  315,  §  125,  p.  174:  Ch.  66,  Sees.  321,325,  i  651,  p.  776;  Ch.  68,  Sec. 
1,  ^  399.  p.  475:  Ch.  75,  Sec.  11,  §  616,  p.  739;  Ch.  75,  Sec.  15,  4  413,  p. 
490;  Ch.  75,  Sec.  40,  i  430,  p.  511;  Ch.  81,  f  542,  p.  643;  Ch.  81,  Sec.  5, 
§  540,  p.  641:  Ch.  81,  Sec.  16,  i  651,  p.  776;  Ch.  81,  Sec.  24,  §  534,  p. 
636;  Ch.  81,  Sec.  28,  i  549,  p.  654;  Ch.  90,  §  510,  p.  606;  Ch.  90,  Sec.  1, 4 
503,  pp.  591,  592.  Probate  Code.  Chap.  3,  Sec.  64,  i  406,  p.  482. 
Laws  .  1874,  Ch.  2,  Sec.  19,  i  413,  p.  490;  1874,  Ch.  2,  Sec.  28,  §  728, 
p.  876;  1874,  Ch.  69,  §  503,  p.  592;  1877,  Ch.  6,  Sec.  37,  4  735,  p.  889; 
1881,  Ch.  10,  i  706,  p.  841;  1881,  Ch.  35,  i  740,  p.  899;  Ch.  135,  Sec.  7, 
§  739,  p.  896;  1881,  Ch.  148,  Sec.  4,  i  366,  p.  425;  1883,  Ch.  100,  i  438,  p. 
621:  ^  443,  p.  527;  1883^  Ch.  112,  «  534,  p.  636;  §  542,  p.  643;  1889,  Ch.  22, 
4  583,  p.  693;  1889,  Ch.  46,  Subd.  3,  Sec.  64,  §  406,  p.  482;  1889,  Ch. 
189,  Sec.  1,  i  735,  p.  889;  1889,  Ch.  200,  §  510,  p.  605;  1889,  Ch.  200,  Sec 
1,  §  503,  p.  591;  1889,  Ch.  200,  Sec.  3,  §  512,  pp.  609,  610;  Sec.  5.  i  496, 
p.  582;  §  612,  pp.  609,  610;  Sec.  8,  4  498,  p.  682;  §  505.  p.  598;  Sec.  9,  ^ 
605,  p.  598;  Sec.  10,  §  498,  p.  582;  1889,  Special  Laws,  Ch.  37,  $  14,  p. 
38;  1891,  Ch.  6,  §  732,  p.  885;  1891,  Ch.  122,  i  549,  p.  653. 

MISSISSIPPI. 

Constitution  (1890).  Sec.  17,  §  11,  p.  36.  Code  (1871). 
Sec.  1709,  §  739,  p.  897;  Sec.  2173,  i  49,  p.  78.  Code  (1880).  Ch. 
38,  §  109,  p.  157;  Sec.  521,  i  731,  pp.  881,  882;  Sees.  531,  532,  4  736,  p. 
892;  Sec.  538,  §259,  p.  296:  Sees.  1180,  1188,  i  705,  p.  839;  Sec.  1247,  4 
387,  p.  454;  Sees.  1251.  1252,  §388,  p.  458;  Sec.  1292,  §  705,  p.  839;  Sec. 
1301,  i  433,  p.  515;  Sec.  1311,  §  438,  p.  521;  Sec.  1892,  i  597>  p.  714;  i 
.598,  p.  716;  Sec.  1984,  §  337,  p.  387.  Code  (1892).  Sec.  491,  §  329,  p. 
379:  Sec.  539,  §  739,  p.  896;  Sec.  993,  i  191,  p.  234;  Sees.  1180,  1188,  § 
701,  p.  833:  Sec.  1204,  i  327,  p.  377;  Sec.  1296,  §  754,  p.  916;  Sec.  2047,  § 
339,  p.  391:  Sec.  2440,  §  124,  p.  171;  Sec.  2576,  §  562,  p.  667;  Sees.  2681, 
2693,  §  562,  p.  667:  Sec.  3782,  §  729,  p.  877;  Sees.  4144,  4146,  §  581,  p. 
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690;  Sec.  4461,  (  348,  p.  402.  Law8.  1873,  Act  Apr.  18th,  i  394,  p. 
465:  1876,  p.  129,  Sees.  48,  49,  §  735,  p.  889;  1890,  Act  Feb.  22iid,  §  740, 
p.  899. 

MISSOURI. 

Constitution.  Art.  2,  Sec.  21,  ^  264,  p.  304;  §  265,  p.  306;  ^ 
278.  p.  320;  §  282,  p.  326;  Art  2,  Sec.  30,  §  737,  p.  893:  Art.  6,  Sec.  12,  § 
602,  p.  720;  Art.  8,  Sec.  12,  §  19,  p.  43;  Art.  10,  Sec.  6.  4  720,  pp.  862, 
863;  ^  721,  p.  865;  Art.  12,  Sec.  4,  §  277,  p.  319,  Art.  12,  Sec.  13,  i  673, 
p.  804.  Wagner'8  Statutes.  Sec  241,  §  731,  p.  882;  P.  698,  Sec.  5, 
§  397,  p.  698;  P.  1207,  Sees.  221, 222,  §  739,  p.  897.  Revised  Statutes. 
Art.  4,  Ch.  58,  §  598,  p.  716;  Sec.  968,  4  201,  p.  238;  Sec.  2092,  §  598,  p. 
716;  Sees.  2252,  2255,  4  259,  p.  296;  Sees.  2543,  2626,  §  673,  p.  804;  Sec. 
2693,  §  397,  p.  471;  Sees.  2736,  2738,  §  278,  p.  320;  Sec.  2738,  i  276,  p. 
318;  Sees.  4513,  4518,  4  201,  p.  238;  Sec.  4520,  §  787,  p.  957;  §  201,  p.  238; 
Sec.  4528,  §  787,  p.  957:  Sec.  6727.  §  510.  p.  606;  Sec.  7135,  i  562,  p.  667; 

Sees.  7652, 7556,  §  729,  p.  879.  Revised  Statutes  (1845).  P.  219, 
Sec.  5,  §  295,  p.  342.  Revised  Statutes  (1855).  Ch.  32,  Sec.  5, 
^  296,  p.  312:  Vol.  1,  p.  355,  Sec.  3,  §  635.  p.  766:  P.P.  826, 827;  Sees.  24- 
28.  ^  375,  p.  436.    Genera!  Statutes  (1865).  Ch.  66,  §  672,  p.  801: 

Ch.  66,  Sec.  5,  §  282,  p.  324;  Ch.  109,  Sees.  13, 14,  ^  192,  p.  234;  P.  451, 
Sec.  8,  4  387,  p.  455;  Revised  Statutes  (1879).  Ch.  21,  Sec. 
766,  4  673,  p.  804;  Ch.  21,  Art.  6,  §  672,  p.  801;  Sec.  147,  §  338,  p.  389; 
Sees.  551,  4039,  ^  541.  p.  642;  Sees.  894,  896,  §  278,  p.  320;  Sec.  1054,  § 
641,  p.  642;  Sec.  2689,  §  395,  p.  469;  Sec.  3160,  §  739,  p.  897;  Sec.  3176, 
i  504,  p.  595;  §505,  p.  698;  Sees.  3190, 3192,  §  503,  p.  593;  Sec.  3219,  §  712. 
p  850;  Sec.  3227,  §  42,  p.  70;  Sec.  3296,  §  483,  pp.  568,  569;  Sees.  3298, 3299; 
^651,  p.  776;  Sec.  3339,  i  559,  pp.  663,  664;  Sec.  3346,  §  662,  p.  667;  Sec. 
3938,  $762,p.  925;  Sees.  4731,  4735,  §  731,  p.  882.    Revised  Statutes 

(1888).  Ch.  42,  Art.  6,  §  276,  p.  318.    Revised  Statutes  (1889). 

Art.  4,  Ch.  159,  §  698,  p.  716;  Sec.  161,  §  338,  p.  390;  Sec.  312,  §  550,  p.  654; 
Sec.  424,  i  359,  p.  415;  Sec.  571,  i  366,  p.  424;  Sees.  1350, 1351, 1360,  § 
731,  p.  882;  Sec.  1372,  §  737,  p.  893;  Sec.  1815,  i  262,  p.  301;  Sec.  2013, 
4  510,  p.  605:  Sees.  2049,  2050,  §  249,  p.  290;  Sec.  2396,  i  483,  p.  569;  Sec. 
2420,  §  529,  p.  628;  Sec.  2543,  i  673.  p.  804;  Sec.  2566,  §  282,  p.  326;  Sec. 
2568,  i  670,  p.  800;  Sec.  2615,  §  750,  p.  911;  Sec.  2734,  §  275,  p.  317;  Sees. 
2736-2738,  §  269,  p.  311;  Sec.  2728,  i  277,  p.  319;  Sec.  4508,  §  409,  p.  485; 
Sec.  452.3,  §  203,  p.  241;  Sec.  4533,  §  206,  p.  244;  Sees.  4645,  4647,  MH, 
p.  487:  Sec.  4861,  §  622,  p.  747;  Sec.  4865,  §  622,  p.  746;  Sec.  4907,  §  385, 
p.  452:  Sec.  5170,  §  365,  p.  424;  Sec.  5171,  §  353,  p.  408;  Sec.  6186,  §  697, 
p.  828;  Sec.  5439,  §  363,  p.  421 ;  Sec.  6373,  §  440,  p.  624;  Sec.  6012,  §  450. 
p.  541;  Sec.  6570,  §  602.  p.  720;  Sec.  6706,  i  498,  p.  582;  Sec.  6707,  §  495, 
p.  576:  Sees.  6707.  6711.  6713.  i  510,  p.  605:  Sec.  6729,  §  505,  p.  598: 
Sec,  6767,  §  707.  p.  &43;  Sec.  7089,  §  534,  p.  636;  Sees.  7079,  7080,  §  651. 
p.  776;  Sec.  7107,  §  19,  p.  43;  Sec  7138,  §  562.  p.  668;  Sec.  7504,  i  720, 
p.  863;  §  721,  p.  865:  Sec.  76G9,  §  728.  p.  876;  Sec.  7682,  §  738,  p.  896; 
Sec.  7698,  §  740.  p.  899;  Sec.  8834.  §  295,  p.  342:  §  297.  p.  345;  Sec.  8838, 
^  309,  p.  357.    Code  Civil  Procedure.    Sees.  2033,  2234,  §  276,  p. 
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318.  Laws.  1871,  p.  28,  Sec.  18,  i  510,  p.  606;  1871,  pp.  60,  61,  Sec 
4,  i  266,  p.  306;  1872,  ActoMar.  90th,  Sec.  212,  4  729,  p.  879;  1874,  Act 
Mar.  2nd,  $  328,  p.  378;  §  602,  p.  721;  1876,  p.  60,  §  397,  p.  471;  1877, 
Act  Apr.  12th,  §  729,  p.  879;  1885,  Act  Mar.  27th,  4  542,  p.  644:  1887, 
Ch.  147,  i  542,  p.  644.  1887,  Act  Mar.  19th,  i  697,  p.  827. 

MONTANA. 

Constitution.  Art.  12,  Sec.  2,  i  721,  p.  866;  Art.  19,  Sec.  4,  ^ 
384,  p.  449.  Compiled  Statutes.  Sees.  550,  557,  ^  83,  pp.  122. 
123;  DiY.  5,  Sec.  1371,  4  504,  p.  595;  i  505,  p.  598;  Sec.  1375,  4  498,  p. 
583:  Ch.  82,  Sec.  1376,  §  498,  p.  583;  Div.  5,  Sec.  1394,  $  510,  p.  606* 
Code  Civil  Procedure.  Sec.  37.  (  440,  p.  524;  Sec.  322,  ^  382,  p. 
443;  Sec.  823,  $  503,  p.  592;  Sec.  716,  4  346,  p.  399.  Laws.  15th  Ex. 
Seas.,  p.  93,  Sec.  28,  f  740,  p.  898;  15th  Ex.  Seas.,  p.  94,  Sec.  30,  §  731, 
p.  882: 16th  Sesaion,  p.  225,  Sec.  9,  i  740,  p.  898;  1867,  p.  601,  Sees.  3-5, 
4  584,  p.  694;  1887,  Ex.  Sess.,  p.  71,  i  495,  p.  576;  1889,  Act  Mar.  14th, 
i  510,  p.  606;  1891,  Second  Session,  p.  73,  f  721,  p.  865. 

NEBRASKA. 

Constitution.  Art.  1,  Sec.  21,  i  269,  p.  310.  Compiled 
Statutes.  Ch.  16,  Sec.  100,  §  549,  p  654;  Ch.  23,  Sees.  67-79,  ^  337, 
p.  388;  Ch.  23,  Sec.  202,  §  242,  p.  284;  Ch.  32,  Sec  3,  §  697,  p.  827;  ^ 
698,  p.  829,  Ch.  36,  Sec.  17,  ^  545,  p.  648;  Ch.  46,  Sec.  50,  $  729,  p.  879; 
Ch  54,  Sec  3,  ^  505,  p.  598;  Ch.  73,  Sec.  15,  i  635,  p.  766;  Ch.  78,  Sec; 
16,  ^  634,  p.  764;  Sec.  25,  $  635,  p.  767;  Ch.  73,  Sec.  53,  §  154,  p.  205; 
Ch.  73,  Sees.  57-59,  ^  599,  p.  717;  Ch.  77,  Art.  1,  Sec.  2,  §  721,  p.  865; 
Ch.  77,  Art.  4,  Sec.  1,  §  728,  p.  876;  Ch.  77,  Art.  5,  Sees.  1,  2,  4  728,  p. 
876;  Ch.  77.  Sec.  119.  §  735,  p.  889;  Ch.  77,  Sec.  181,  ^  740,  p.  900. 
Compiled  Statutes  (1891).  Ch.  73,  Sec.  13,  i  622,  p.  745;  Sec. 
4319,  §  642,  p.  770.  Compiled  Statutes  (1893).  Ch.  54,  Sec.  1,  ^ 
496,  p.  577;  Ch.  54,  Sec.  3,  §  512,  p.  610;  Ch.  77,  Sec.  123,  i  735,  p.  885; 

Ch.  77,  Sec.  127,  $  736,  p.  891.  Compiled  Statutes  (1894).  Ch.  78, 

Sees.  47-52,  i  261,  p.  299.  Code.  Sec.  12,  i  709,  p.  846;  Sec.  17,  f 
709,  p.  846;  Sec.  85,  «  455,  p.  546;  Sec.  411,  ^  242,  p.  284;  §  587,  p.  700; 
Sees.  451-453,  852,  «  538,  p.  640;  Sec.  463,  §  615,  p.  738;  Sec.  1021,  $  346, 
p.  399.  Laws.  1877,  p.  43  §  731,  p.  882;  1879,  Homestead  act,  Sec 
1,  4  387,  p.  453;  1887,  p.  562.  *  183,  p.  234. 

NEVADA. 

Compiled  Laws  (1873).  Sec.  151,  §  70,  p.  98;  Sec.  162,  §  77, 
p  104;  Sec.  176,  i  70,  p.  99.  General  Statutes.  Sec.  327,  §  592, 
p.  7(M;  Sees.  499,  500,  504,  508,  509.  510,  512,  513.  ^  84,  pp.  123,  124. 
Sec.  2626,  §  660,  p.  787;  Sec.  3284,  ^  545,  p.  649;  Sec.  8618,  §  586,  p.  698; 
Sec.  3632,  $  583.  p.  693. 
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NEW  HAMPSHIRE. 

General  Laws.  Ch.  136,  Sec.  14,  §  534,  p.  636;  Ch.  139,  Sec. 
11,  i  406,  p.  578;  Ch.  142,  i  340,  p.  392;  Ch.  142,  Sec.  3,  «  340,  p.  393. 

NEW  JERSEY. 

Revision.  P.  12,  §  424,  p.  504;  P.  36,  $  373,  p.  433;  P.  299,  Sec. 
10,  4  291,  p.  340;  P.  446,  «  373,  p.  433;  P.  668,  Sec.  2,  §  495,  p.  576;  P. 
668,  Sec.  3,  $  512,  p.  610;  P.  763,  Sec.  57,  i  533,  p.  633;  P.  925,  i  672,  p. 
802;  P.  929,  Sec.  101,  §  278,  p.  320;  P.  1152,  $  721,  p.  865;  P.  1323,  Sec. 
123,  Sttbd.  2,  i  438,  p.  521.  Laws.  1850,  p.  194,  i  59,  p.  91.  1887,  p. 
28,  «  424,  p.  504;  1888,  p.  426,  $  430,  p.  511: 1890,  Act  June  19th,  $  512, 
p.  610. 

NKV/  MEXICO. 

Compiled  Laws.  Sees.  1087,  1088,  1432,  2764,  $  85,  p.  125. 
Sec.  1524,  i  505,  p.  598;  Sec  2270,  $  259,  p.  296. 

NEW  YORK. 

Revised  Statutes.    Vol.  l,  p.  208,  Sec.  27,  §  592,  p.  704;  Vol. 

1,  p.  390,  Sec.  4,  i  729,  p.  879;  Vol.  1,  p.  678,  Sees.  95,  96,  i  756,  p. 
918;  Vol.  1,  p.  723,  Sees.  8,  13,  p.  724,  Sees.  24,  25,  p.  725,  Sec.  35,  i 
209,  p.  247;  Vol.  1,  p.  726,  Sees.  37,  40,  p.  728,  Sees.  49-58,  i  762,  p. 
926;  i  663,  p.  790;  P.  730,  Sec.  63,  i  762,  p.  926;  Vol.  1,  pp.  732,  783, 
Sees.  81-84,  f  297,  p.  345;  Vol.  1,  p.  748,  Sec.  26,  i  428,  p.  508;  Vol.  1, 
p.  756,  Sec.  1,  §  49,  p.  78;  Vol.  2,  Sec.  6,  §  756,  pp.  915,  916;  Vol.  2,  p. 
778,  Sec.  11,  §  383,  p.  44;  Vol.  2,  p.  1097,  Sees.  12, 13,  i  729,  p.  879;  Vol. 

2,  p.  1249,  §  232,  p.  270;  Vol.  4,  Ch.  1,  Tit.  3,  Sec.  1,  i  130,  p.  179;  Vol. 

4,  pp.  2438,  2439,  §  761,  p.  924.    Code  Civil   Procedure.    Sees. 

369,  370,  i  41,  p.  68;  Sec.  382,  i  709,  p.  846;  Sec.  757,  §  613,  p.  736;  Sec. 
936,  i  21,  p.  45;  Sec.  1015,  ^  18,  p.  42;  Sec.  1525,  i  616,  p.  739;  Sees. 
1532, 1537,  §  562,  p.  668;  Sec.  1543,  §  559,  p.  664;  Sec.  1544,  i  562,  p.  668; 
Sec.  1617,  §  138,  p.  187;  Sees.  1626-1630,  $  534,  p.  635;  Sec.  1627,  §  534, 
p.  636;  Sec.  1670,  4  ^5,  p.  546;  Sees.  1801, 1802,  §  503,  p.  593;  Sec.  1866, 
4  789,  p.  959;  Sec.  1977,  (207,  p.  245;  Sees.  2233,  2236,  i  259,  p.  296; 
Sec.  2359,  §  418,  p.  495;  Sees.  2749-2801,  §  336,  p.  385;  Sec.  3357,  i  282, 
p.  326.  Laws.  1819,  Ch.  222,  §  592,  p.  704;  1824,  Ch.  225,  §  592,  p. 
704;  1825,  Ch.  251.  §  592,  p.  704;  1850,  Ch.  140,  §  260,  p.  298;  §  608,  p. 
729;  §  672,  p.  802;  1854,  Ch.  50,  i  69,  p.  97;  1865,  Ch.  427,  Sees.  68-70,  $ 
735,  p.  889;  1860,  Ch.  322,  §  754,  p.  916;  1860,  Ch.  345,  §  443,  p.  527;  1876, 
Ch.  198,  i  672,  p.  802;  1882,  Ch.  410,  Sec.  677,  i  260,  p.  298;  1885,  Ch. 
270,  p.  661;  1885,  Ch.  342,  i  495,  p.  575;  §  503,  p.  593;  1885,  Ch.  483,  ( 
740,  p.  900;  1887,  Ch.  398,  §  720,^.p.  862;  1887,  Ch.  420,  i  503,  p.  593;  1887, 
Ch.  503,  §  107,  p.  156;  1887,  Ch.  557,  i  275,  p.  317;  1887,  Ch.  713,  i  740, 
p.  900;  1888,  Ch.  193,  §  282,  p.  326;  1890,  Ch.  411,  §  583,  p.  693;  1892,  Ch. 
646,  4  567,  p.  661;  1892,  Ch.  687,  i  109,  p.  157;  1892,  Vol.  2,  Ch.  565,  { 
260,  p.  298;  1893,  p.  231,  i  194,  p.  234;  1893,  Ch.  498,  f  720,  p.  861;  1894, 
p.  1819,  §  194,  p.  234. 
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NORTH  CAROLINA. 

Constitution.  Art.  10,  Sec.  2,  §  386,  p.  452;  i  391,  p.  461;  Art. 
10,  Sec.  3,  i  338,  p.  390;  Art.  10,  Sec.  4,  §  389,  p.  459;  Art.  10,  Sec.  8,  § 
395,  p.  468.     Battle's  Revisal.    Ch.  a5,  Sec.  2,  subd.  1,  §  196,  p. 

235.    Revised  Statutes.    Vol.  2,  p.  335,  §  721,  p.  865.    Code. 

Ch.  31,  Sec.  29,  ^738,  p.  896;  Sees.  55,  56,  §  622,  p.  745;  Sees.  103, 104, 
^  196,  p.  235;  Sec.  139,  sutxl.  2,  $  33,  p.  60;  Sec.  141,  $  41,  p.  68;  Sec. 
178,  (  485,  p.  569;  Sec.  188,  i  243,  p.  285;  Sec.  229,  §  455,  p.  &46;  Sec. 
237,  «  259,  p.  296;  Sec.  273,  $  672,  p.  802;  Sees.  83,  433-135,  $  450,  p. 
539;  Sec.  435,  «  451,  p.  542;  Sees.  435-440,  §  450,  p.  540;  Sec.  473,  §  eOS^ 
p.  729;  Sees.  474,  475,  (  259,  p.  297;  Sec.  476,  ^411,  p.  488;  Sec.  1070,  $ 
752,  p.  913;  Sec.  1246,  subd.  1,  §  195,  pp.  234,  235;  Sec.  1248,  $  637,  p. 
769;  Sec.  1254,  i  644,  p.  771;  Sec.  1266,  §  637,  p.  769;  Sees.  1277,  2786,  § 
^2,  p.  704;  Sec.  1326,  §  405,  p.  480;  Sec.  1329,  i  294,  p.  340;  Sees. 
1437,  1438,  i  337,  p.  388;  Sec.  1442,  i  52,  p.  80;  Sec.  1554,  $  699,  p. 
830;  Sec.  1602,  i  375,  p.  435;  Sees.  1748,  1749,  4  538.  p.  521;  Sees.  1754. 
1799,  i  433,  p.  515;  Sees.  1801, 1802,  «  498,  p.  580;  Sees.  1826, 1827, 1834, 
^  485,  p.  569;  Sec.  1840,  i  327,  p.  376,  i  409,  p.  485;  Sec.  1942,  §  512,  p. 
«10;  Sees.  1943,  1944, 1946, 1947,  1949,  i  672,  p.  802;  Sec.  2103,  §  406,  p. 
483;  Sec.  2104,  «  138,  p.  187;  Sec.  2111,  i  134,  p.  182;  Sec.  2751,  §  688,  p. 
817;  Sec.  2769,  §  575,  p.  680;  Sec.  3654,  §  635,  p.  767,  i  633,  p.  763;  Sec. 
^758,  i  633,  p.  763.  Laws.  1855,  Ch.  177,  ^  731,  p.  882;  1885,  Ch.  147, 
4  622,  p.  745;  i  644,  p.  771;  1887,  Ch.  137,  Sec.  62,  i  736,  p.  892;  1887,  Ch. 
214,  ^  559,  p.  663;  1887,  Ch.  276,  i  562,  p.  668;  1889,  Ch.  218,  Sec.  63,  $ 
736,  p.  892;  1893,  Ch.  6,  §  598,  p.  716;  1893,  Chs.  17,  349,  §  688,  p.  817. 

NORTH  DAKOTA. 
Constitution.     Art.  1,  Sec.  14,  f  270,  p.  311.    Compiled 

Laws.  Sees.  1544,  1550,  1554,  1582,  i  729,  p.  879;  Sees.  1640,  1643,  ^ 
733,  p.  886;  Sec.  3249,  $  119,  p.  166;  Sec.  4449,  i  597,  p.  715;  Sec.  4601,  ^ 
254,  p.  293;  Sec.  4870,  «  243,  p.  285;  Sec.  5159,  «  438,  p.  519;  Sees.  5411, 
5420,  5424,  5429,  5430,  i  542,  p.  644;  Sec.  5434,  §  534,  p.  636;  Sec.  5454, 
i  259,  p.  297;  Sec.  5480,  «  498,  p.  580.  LawS.  1889,  Ch.  43,  «  446,  p. 
531;  1890,  Ch.  152,  §  446,  p.  531. 

OHIO. 

Revised  Statutes.  Sees.  2573,  2574,  f  439,  p.  522;  Sec.  3185, 
§  505,  p.  599;  Sec.  4159,  ^  203,  p.  242;  Sees.  4239-4242,  §  340,  p.  392; 
Sec.  4364,  §  444,  p.  529;  Sees.  4977,  4980,  f  534,  p.  636;  Sees.  4996,  6319, 
§  486,  p.  569;  Sec.  5226,  i  562,  p.  668;  Sec.  63-43,  i  107,  p.  156.    Swan 

&  C.  Stat.    501,  i  203,  p.  242.    Code  Civil  Procedure.    Ch.  9, 

Div.  7,  Tit.  1,  §  562,  p.  668.  Laws.  Vol.  42,  p.  6,  §  592,  p.  704;  Vol. 
74,  p.  81,  i  203,  p.  242;  1877,  Act  April  11th,  ^  203,  p.  242;  Vol.  81,  p. 
65,  $  486,  p.  569. 
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OKLAHOMA. 

Statutes.  Ch.  70,  §  721,  p.  865;  Ch.  75,  Sec.  3,  §  586,  p.  698;  ^ 
721,  p.  865. 

OREGON. 

Constitution.  Art.  1,  Sec.  18,  §  270,  p.  312.  Hill's  Code. 
Sec.  479,  §  327,  p.  376;  Sec.  785,  4  106,  p.  154;  Sec.  908,  §  602,  p.  720; 
Sec.  1120,  i  34,  p.  61;  Sec.  2471,  i  408,  p.  484;  Sec.  2840,  $  52,  p.  80; 
Sec.  2869,  i  408,  p.  484;  Sec.  2987,  §  430,  p.  511;  Sec.  3029,  §  576,  p.  682; 
Sec.  3031,  i  530,  p.  629;  Sees.  3669,  3670,  i  500,  p.  584;  Sec.  3673,  i  505, 
p.  599;  i  500,  p.  584;  Sees.  4092,  4093,  ^  270,  p.  312;  Sec.  4227,  §  678,  p. 
809.  Laws.  1870.  Act  Oct.  26th,  i  582,  p.  692;  1878,  Act  Feb. 
18th,  i  582,  p.  692;  1891,  p.  76,  §  512,  p.  610. 

PENNSYLVANIA. 

Constitution.  Art.  9,  Sec.  1,  i  721,  p.  865.  Brightly  Pur- 
don's  Digest.  P.  525,  §  460,  p.  550;  P.  1635,  i  752,  p.  913.  Laws. 
1833,  315,  ^  137,  p.  186.  1834,  Act  Feb.  24th.  Sec.  25,  i  450,  pp.  640, 
511;  i  460,  p.  550;  1842,  Act  Mar.  11,  §  340,  p.  393;  1855,  Act  Apr.  26,  i 
69,  p.  97.  1855,  Act  Apr.  27,  Sec.  7,  §  712,  p.  850;  1866,  Act  Apr.  22d, 
§  707,  p.  843;  §  712,  p.  850;  1858,  Act  Feb.  17,  i  512,  p.  610;  1871,  Act 
May  6th,  §  721,  p.  865;  1872  Act  Mar.  2l8t,  §  438,  p.  521;  1873,  Act  Apr. 
8th,  4  720,  p.  861;  1874,  Act  May  4th,  §  721,  p.  865;  1874,  Act  May 
14th,  i  720,  p.  861;  §  721,  p.  865;  1879,  Ch.  77,  Act  Mar.  4th,  «  498,  p. 
583;  1887,  Act  May  6th,  §  740,  p.  900;  1887,  p.  118,  Act  May  18th,  ^ 
§  512,  p.  610;  1887,  Act  June  3rd,  §  405,  p.  480;  4  487,  p.  570;  §  510,  p. 
606;  1887,  Act  June  8th,  i  487,  p.  570;  1889,  p.  431,  Sec.  21,  i  721,  p. 
865;  1889,  Act  Apr.  4th,  §  340,  p.  393;  1891,  Public  Laws,  p.  161,  §  424^ 
p.  504;  1891,  Act  June  8th,  §  503,  p.  592;  1892,  Act  Mar.  30th,  ^  499,  p. 
584;  1893,  p.  109,  i  645,  p.  771;  1893,  p.  344,  Sees.  1,  2,  3,  5,  §  487,  pp. 
569,  570. 

RHODE  ISLAND. 

Public  Statutes.  Ch.  166.  Sec.  14,  §  137,  p.  185;  Ch.  167,  Sec 
5,  §  137,  p.  185;  Ch.  177,  Sec.  1,  4  498,  p.  583;  §  512,  p.  610;  Ch.  182,  Sec. 
2,  §  294.  p.  340;  Ch.  185,  Sec.  4,  §  203,  p.  242;  Ch.  187,  Sec.  20,  §  205,  p. 
244;  Ch.  229,  Sec.  1,  ^  130,  p.  179;  Ch.  232,  Sec.  1,  i  430,  p.  510;  Ch.  236, 
Sec.  1,  $  744,  p.  901;  Ch.  237,  §  359,  p.  415.  Laws.  1888,  Ch.  696,  §  512» 
p.  610;  ^  498,  p.  583;  §  502,  p.  587;  1893,  p.  278,  §  488,  p.  570. 

SOUTH  CAROLINA. 

Constitution.  Art.  2,  Sec.  32,  $  387,  p.  455;  §  397,  p.  472. 
General  Statutes.  Sec.  307,  §  735,  p.  889;  Sec.  457,  $  427,  p.  507^ 
Sec.  686,  §  331,  p.  380;  Sec.  1511,  §  750,  p.  912;  Sees.  1550-1559,  «  672, 
p.  802;  Sec.  1776,  §  646,  p.  771;  Sees.  1824,  1826,  ^  433,  p.  516;  Sec.  197U 
§  786,  p.  955;  Sees.  1994,  1998,  §  399;  p.  475;  Sec.  2002,  §388,  p.  457;  Sec. 
2014,  i  359,  p.  415;  Sec.  2019,  §  697,  p.  828;  Sec.  2354,  i  505,  p.  599;  Sec» 
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2515,  i  433,  p.  516.  Code  Civil  Procedure.  Sec.  121,  i  707,  p. 
843;  Sec.  112,  Subd.  6,  ^  706,  p.  842;  i  712,  p.  850;  Sec.  267,  $  534,  p. 
636;  Sec.  310,  f  452,  p.  543;  i  450,  p.  541;  Sec.  311,  i  450,  p.  541.  Laws. 
1791  (5  Stat.  170),  §  545,  p.  649;  1879,  Act  Dec.  23rd,  §  735,  p.  889;  1885 
(19  Stat.  343),  ^  411,  p.  488;  (19  Stat.  p.  863,  Sec.  2,  p.  884,  Sec.  10), 
§  740,  p.  900;  1886,  Act  Dec.  23rd,  §  261^  p.  300;  1887  (19  Stat.  p.  819), 
§  489,  p.  571;  1887  (20  Stat.  p.  51),  §  737,  p.  894;  1891,  p.  1121,  $  489,  p. 
571;  1891,  Act  Feb.  19th,  Sec.  7,  4  564,  p.  669;  1893,  Ch.  22,  ^  59,  p.  86. 

SOUTH  DAKOTA. 

Compiled  Laws.  Sec.  1629,  i  732,  p.  884;  Sec.  2783,  §  9,  p. 
32;  Sec.  2784,  i  229,  p.  268;  Sec.  3244,  §  627,  p.  752;  Sec.  3245,  4  151,  p. 
200:  ^  627,  p.  752;  Sec.  3247,  §  151,  p.  200;  Sec.  3617,  i  627,  p.  752;  Sec. 
3741,  i  429,  p.  509;  Sec.  3742,  «  430,  p.  511;  Sec.  3920,  i  758,  p.  919;  Sees. 
4644,  4645,  i  600,  p.  719;  Sec.  4654,  «  359,  p.  415;  Sec  4659,  $  369,  p.  427; 
Sec.  4739,  i  198,  p.  236;  Sec.  4927,  §  534,  p.  634;  Sec.  5097,  ^  510,  p.  606; 
Sec.  5119,  \  328,  p.  378;  Sec.  5148,  i  331,  p.  380.  Compiled  Laws. 
Sec.  5154,  i  332,  p.  380;  Sec.  5260,  §  386,  p.  453;  Sees.  5469,  5470,  i  500, 
p.  585;  ^  503,  p.  592;  Sec.  5470,  §  504,  p.  595;  Sees.  5479, 5480,  i  495,  pr 
576;  Sees.  6129,  6133,  6134,  i  348,  p.  402.    Compiled  Laws  (1891)^ 

Ch.  14,  Sec.  112,  §  740,  p.  900.  Complied  Statutes  (1893).  Ch. 
77,  Sec.  103,  f  740,  p.  897.    Civil  Code.    Ch.  25,  i  598,  p.  716. 

TENNESSEE. 

Code.  Sec.  2038,  ^  22,  p.  46.  Sec.  2186,  i  651,  p.  776;  Sees.  2730^ 
2740,  $  496,  p.  577;  Sec.  2746,  i  503,  p.  593;  Sec.  2747,  i  510,  p.  606;  Sea 
2944,  i  138,  p.  187;  Sec.  3119,  «  707,  p.  843;  Sec.  3350,  i  490,  p.  571;  Sees. 
3459-3461,  «  41,  p.  68;  Sec.  3485,  i  707,  p.  843;  Sees.  4123,  4225,  4230,  i 
510,  p.  606;  Sees.  5031,  5032,  i  373,  p.  433.  Laws.  1849,  P.  219,  §  665, 
p.  792;  1851,  P.  272,  §  665,  p.  792;  1881,  Ch.  121,  «  107,  p.  156.  1889,  Ch. 
83,  Sec.  2,  i  651,  p.  776;  1889,  Ch.  103,  §  498,  p.  580;  $  503,  p.  593;  i  512, 
p.  610. 

TEXAS. 

Constitution.  Art.  16,  Sec.  50,  i  394,  p.  465.  Statutes  of 
the  Republic  (Hartley's  Digest).    P.  329,  Sec.  22,  ^  339, p.  391. 

Paschal'S  Digest.  Art.  978,  §  462,  p.  553;  Art.  1003,  i  462,  p.  554; 
Art.  3783,  §  452,  p.  543;  Art.  4574,  i  592,  p.  705;  Art,  4603,  §  707,  p.  843; 
Art.  4643,  f  462,  p.  553;  Art.  7097,  §  592,  p.  705.  Revised  Statutes. 
Art.  5,  §  622,  p.  746;  Art.  163,  i  70,  p.  98;  Arts.  446,  447,  ^  738,  p.  895; 
Art.  559,  §  410,  p.  486;  Art.  1164,  4  602,  p.  721;  Art.  1198,  §  606,  p.  726; 
Arts.  1658, 1654,  §  70,  p.  98;  Arts,  1993,  2000,  §  399,  p.  475;  Art.  2192,  § 
628,  p.  754;  Art.  2283,  §  328,  p.  378;  Art.  2310,  §  542,  p.  644;  Art.  2442,  § 
346,  p.  400;  Art.  2464,  §  701,  p.  834;  Art.  2854,  §  462,  p.  553;  i  70,  p.  98; 
Art.  2867,  §  75,  p.  104;  Art.  8107,  §  433,  p.  516;  Art.  3128,  §  462,  p.  553; 
Arts.  3153-3157,  i  450,  p.  541;  Arts.  3158,  3159,  §  635,  p.  767;  Art.  3179a, 
f  503,  p.  592;  Art.  3193,  §  41,  p.  66;  Art.  3196,  §  41,  p.  66;  Arts.  3939- 
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3950,  i  592,  p.  705;  Art.  "4159,  §  622,  p.  746;  Arts.  4186-4190,  §  276,  p.  319; 
Arts.  4197,  4202,  4205,  4208,  §  282,  p.  325;  Art.  4292,  i  635,  p.  766;  Art. 
4298,  i  460,  p.  541:  Art.  4304,  §  633,  p.  763;  Arts.  4333, 4334,  §  637,  p.  769; 
Art.  4802,  §  618,  p.  742.  Sayles'  Civil  Statutes.  Art.  65a,  §  107, 
p.  166;  Art.  559,  §  491,  p.  572;  Art.  568,  §  462,  p.  554;  Art.  1205,  §  86,  p. 
128.  Arts.  1653, 1664,  j  86,  p.  126;  Art.  1770,  4  207,  p.  245;  Arts.  2128- 
2131,  4  86,  p.  133.  Arts.  2164-2166,  2182,  2852,  §  86,  pp.  125-127.  Art. 
2853,  §  86,  pp.  125, 131 ;  Arts.  2854,  2855,  §  86,  p.  128;  Sees.  2857, 2864, 
§  86,  pp.  125, 126;  Art.  3122.  §  327,  p.  375;  §  433,  p.  515;  Sec.  3166,  ^  5a3, 
p.  593;  Arts.  3479,  3480,  §  562,  p.  668;  Art.  3934,  $  592,  p.  704.  Sayles' 
Supplement.  Arts.  2167-2174,  2183,  2183a,  (  86,  pp.  127,  129;  Art. 
2181,§  86,  p.  128.  Laws.  1839,  Act,  Jan.  14tli,  $  592,  p.  705;  1850,  Special 
Act,  Feb.  11th,  §  592,  p.  705;  1852,  Act,  Feb.  10th,  4  592,  p.  705;  1873, 
Act,  May  26th,  §  592,  p.  704;  1873,  Special  Act,  May  30th,  4  592,  p. 
705;  1876,  Act,  Mar..  13th,  §  592,  pp.  704,  705;  1881,  Act,  Apr.  9th,  i 
5^2,  p.  706;  1883,  Act,  Apr.  12th,  §  592,  p.  705;  1885,  Act.  Feb.  16th,  § 
5^2,  p.  705;  1886,  Act,  Feb.  23rd,  §  592,  p.  705;  1885,  P.  38,  §  207,  p. 
245;  1887,  P.  85,  Sec.  8,  §  581,  p.  691;  1887,  Act,  July  5th,  4  681,  p. 
691;  1889,  PP.  3,  4,  §  282,  p.  326;  1889,  Ch.  54,  P.  48,  §  592,  p.  705;  1889, 
Act.  Apr.  8th,  §  581,  p.  691;  1891,  P.  76,  §  41,  p.  68. 

UTAH. 

Compiled  Laws  (1888).  P.  144,  (  584,  p.  695.  Code. 
Sec.  940,  Subd.  5,  $  598,  p.  716.  Laws.  1890,  p.  24,  Sec.  1,  §  497,  p. 
679;  1890,  p.  25,  (  603,  p.  594. 

VERMONT. 

Revised  Laws.  Sees.  1579-1582,  (  332,  p.  381.  Sees.  1896,  § 
329,  p.  379.  Sec.  2247,  §  776,  p.  945;  Sec.  2269,  §  662,  p.  668;  Sec.  3210, 
4  64,  p.  91.     Laws.    1884,  No.  139,  §  332,  p.  381;  §  329,  p.  379. 

VIRGINIA. 

Code  (1860).  Ch.  110,  Sec.  4,  §  787,  p.  957.  Code  (1878). 
Ch.  38,  Sec.  15,  §  731,  p.  882;  Ch.  113,  Sec.  6,  §  760,  p.  921.  Code 
(1887).  Sec.  1072,  §  16,  p.  39.  Sec.  1287,  §  672,  p.  802;  Sec.  2418,  i 
309,  p.  358;  Sec.  2442,  §  542,  p.  645;  Sec.  2460,  §  373,  p.  433;  Sec.  2485,  § 
496,  p.  577;  Sees.  2485, 2486,  §  512,  p.  610;  Sec.  2517,  $793,  p.  964;  Sees. 
2604-2609,  §  375,  p.  436;  Sees.  2660,  2665,  §  793,  p.  964;  Sec.  2725,  §  245, 
p.  287;  Sees,  2730,  2746,  2747,  §  259,  p.  297;  Sec.  3397,  i  425,  p.  505; 
Sec.  3466,  §  602,  p.  721;  Sec.  4202,  $  259,  p.  297.  Laws.  1866,  P.  166, 
i  787,  p.  957;  1876-77,  P.  352,  §  731,  p.  882;  1877-78,  Ch.  248,  Sec.  1,  $ 
137,  p.  186;  1880,  Act,  Mar.  9,  §  259,  p.  297;  1883-84,  Ch.  548,  §  731,  p. 
882;  1886,  Act,  Feb.  26,  i  738,  p.  896;  1889-90,  P.  73,  §  373,  p.  433;  1893- 
94,  P.  580,  §  19,  p.  43. 
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WASHINGTON. 

Constitution.  Art.  1,  Sec.  16,  ^  270,  p.  312;  §  282,  p.  324;  §  669, 
p.  799;  Art.  15,  Sec.  3,  i  678,  p.  809;  Art.  16, Sec.  2,  ^  581,  p.  691.  Hill's 
Statutes  and  Codes.  Sees.  449,  484,  §  389,  p.  460;  Sec.  613,  §  651, 
p.  776;  Sec.  529,  ^  243,  p.  285;  Sec.  532,  §  247,  p.  289;  Sees.  571-573,  ( 
348,  p.  402;  Sees.  577,  583,  §  559,  p.  664;  Secsi  584,  603;  §  562,  p.  668; 
Sec.  760,  $  709,  p.  846;  Sec.  972,  i  398,  p.  474;  Sees.  1397-1401, 1404,  ( 
87,  pp.  133-135, 138;  Sec.  1422,  i  151,  p.  201;  Sec,  1424,  $  124,  p.  171;  Sees. 
1443, 1446, 1449,  i  87,  p.  134;  Sec.  1465,  i  789,  p.  959;  Sec.  1481,  §  87,  p. 
135;  Sees.  1524-1526,  §  115,  p.  162;  Sec.  1571,  §  673,  p.  804;  Sec.  1572,  4 
592,  p.  705;  Sec.  1667,  (  504,  p.  595;  See.  1670,  i  510,  p.  606;  Sec.  2146,  ^ 
581,  p.  691;  Sec.  2168,  i  592,  p.  705;  Sees.  2170,  2171,  §  592,  p.  705;  Sec. 
2172,  ^  592,  p.  705;  Sec.  2939,  i  733,  p.  886;  Sec.  3669,  i  496,  p.  578;  Tit. 
9,  Ch.  2,  5  347,  p.  401;  Vol.  2,  P.  457,  eh.  13,  §  693,  p.  824.  Laws.  1871, 
P.  36.  i  729,  p.  879;  1875,  P.  72,  Sec.  41,  §  737,  p.  893;  1877,  Sec.  246,  * 
389,  p.  460;  1889-1890,  Ch.  9,  Sec.  1,  §  109,  p.  158;  1889-90,  P.  82,  §  337, 
p.  388;  1889-90,  P.  435,  §  592,  p.  706;  1889-90,  P.  743,  ^  678,  p.  809;  1890, 
P.  431,  4  592,  p.  705;  1890,  P.  441,  §  581,  p.  691;  1890,  Act.  Mar.  26,  i  592, 
p.  705;  1891,  P.  180,  ^  347,  p.  401;  1891,  Forcible  entry  and  detainer 
act,  §  347,  p.  401;  1893,  P.  38,  Sec.  16,  §  87,  p.  133;  1893,  P.  237,  §  276,  p, 
318;  1893,  P.  284,  §  632,  p.  758;  1893,  P.  288,  Sec.  6,  §  87,  p.  135;  1893, 
Act,  Mar.  9th,  (  592,  p.  705. 

■ 

WEST  VIRGINIA. 

Code.  Ch.  31,  Sees.  9,  13,  (  731,  p.  882;  Ch.  31,  Sec.  19,  §  736, 
p.  892;  Ch.  39,  Sec.  43,  i  327,  p.  377;  Ch.  58,  Sec.  44,  i  417,  p.  494;  Ch. 
75,  ^  503,  p.  594;  Ch.  75,  See.  1,  §  771,  p.  941;  Ch.  93,  Sec.  16,  4  303,  p. 
360;  Ch.  104,  Sec.  14,  §  706,  p.  842;  Ch.  105,  §  581,  p.  691;  Ch.  132,  Sec. 
8,  §  626,  p.  750;  Ch.  133,  Sec.  2,  §  352,  p.  407;  Ch.  139,  See.  7,  i  450,  p. 
541;  §  613,  p.  736.     Laws.    1872-73,  Ch.  117,  §  740,  p.  900. 

WISCONSIN. 

Constitution.  Art.  10,  Sees.  2,  8,  i  581,  p.  691.  Revised 
Statutes.  Sec.  1167,  §  735,  p.  890;  Sees.  1178, 1182, 1187,  i  736,  p. 
892;  Sec.  1188,  (  24,  p.  48;  «  739,  p.  897;  i  740,  p.  898;  Sec.  1392a,  i  340 
p.  392;  See.  1846,  §  275,  p.  316;  Sec.  1849,  §  282,  p.  326;  Sees.  2038,  2039| 
§  303,  p.  352;  Sec.  2039,  §  69,  p.  97;  Sec.  2041,  §  307,  p.  355:  Sees.  2077* 
2078,  ^  663,  p.  791;  Sec.  2172,  §  787,  p.  957;  See.  2184,  §  430,  p.  511;  Sec 
2203,  i  395,  p.  469;  See.  2241,  §  648,  p.  771;  Sec.  2270,  snbd.  2,  §  209,  p. 
247;  See.  2304,  §  699,  p.  832;  Sec.  2305.  4  696,  p.  827;  Sec.  2774,  §  364,  p. 
422;  Sec.  2983,  §  393,  p.  463;  §  387,  p.  455;  Sec.  3073,  §  616,  p.  739;  Sec. 
3092,  §  616,  p.  739;  Sec.  3129,  §  562,  p.  668;  See.  3162,  §  538,  p.  639;  Sec. 
3163,  §  389,  p.  460;  Sec.  3314,  §  496,  p.  578;  Sec.  3315,  §  503,  p.  592;  Sec. 
3318,  §496,  p.  578; See.  3318,  §  510,  p.  606;  Sec.  3541,  §  542, p.  645;  Sees. 
3919,  4004,  §  375,  p.  435;  Sec.  4151a,  §  622,  p.  745;  See.  4211,  §  35,  p.  62; 
Sec.  4269,  §  751.  p.  912.     Laws.    1859,  Ch.  22,  Sec.  51,  §  736,  p.  891; 
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1882,  Ch.  239,  §  751,  p.  912;  1885,  Ch.  222,  i  581,  p.  691;  1885,  Ch.  312,  § 
503,  p.  592;  1889,  Ch.  255,  §  15,  p.  39;  1891,  Ch.  59,  subd.  20,  Sec.  6,  § 
282,  p.  326;  1891,  Ch.  359,  §  69,  p.  97. 

^VYOMING. 

Revised  Statutes.    Sec.  18,  §  52,  p.  79;  Sees.  2780-2782,  §  393, 
p.  464. 
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